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QUESTICN PRESENTED

Whether the evidence was sufficient to support the jury’'s
conclusion that petitioner’s attempted rcbberies of drug dealers
to obtain marijuana and drug proceeds satisfied the commerce
element of the Hcbbs aAct, 18 U.S.C. 1851(a), which prohibits
“attempts” to commit a rckbery that would “in any way or degree
obstruct[], delayl[], or affect[] commerce or the movement of any

article oxr commodity in commexce.”



IN TEE SUPREME COURT OF THE UNITED STATES

No. 14-6166
DAVID ANTHONY TAYLOR, PETITIONER
.

UNITED STATES OF AMERICA

CN PETITION FOR A WRIT OF CERTIORARIT
TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

BRIEF FOR THE UNITED STATES IN OPPOSITION

OPINION BELOW
The opinion of the court of appeals (Pet. App. Al-Al8) is
reported at 754 F.3d 217.
JURISDICTION
The judgment cf the court of appeals was entered on June 6,
2014. The petition for a writ of certiorari was filed omn
September 4, 2014. The Jjurisdiction of this Court is invoked
under 28 U.S.C. 1254(1).
STATEMENT
Following a jury trial in the United States District Court

for the Western District of Virginia, petitioner was convicted
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on two counts of Hobbs Act robbery, in violation of 18 U.S.C.
1951{a), and one count of using a firearm in furtherance of a
crime of wvicolence, 1in violation of 18 U.8.C. 924(c). The
district court sentenced petiticner toc 336 months of imprison-
ment, to be follcwed by three years of supervised release. The
court of appeals affirmed. Pet. App. Al-R18.

1. Petitioner was a member of the “Southwesgt Goonz,” a
group of robbers that targeted drug dealers in the Roanoke, Vir-
ginia, area. Pet. App. A2. The group, which was led by Geocrge
Fitzgerald, chose drug dealers as their wictims because drug
dealers typically stored illegal drugs and cash in their homes
and were unlikely to report the crimes to the police. Ibid.

Petitioner’s EHobbs Act convictions were based on two such rob-

beries.

a. On August 27, 2009, Fitzgerald, petitioner, and two
others zrobbed the zxresidence of Josh Whorley. Pet. App. A3.
Fitzgerald had received information -- which he relayed to
petitioner and the rest c¢f his crew -- that Whorley scld an
exotic, high grade o©of marijuana. Ibid. Petitioner and the

cthers thus expected to find both drugs and money at Whorley's
home. Id. at A3, Al3. That expectation was well-founded;
Whorley admitted to a detective that he had dealt in marijuana
in the past. Gov't C.A. Br. 5. 2nd although Whorley told

investigators that he was no longer in the drug trade, a
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detective testified that he suspected Whorley of drug dealing
because drug dealers are commonly victims of home invasions and
Whorley’s home had been invaded multiple times before the rob-
bery here. Id. at Al4.

The crew entered Whorley’s home while Whorley and his girl-
friend were present. Pet. App. A3. The robbers kicked in the
door and held the wvictims at gunpoint while they repeatedly
demanded to know “where the money and marijuana were located.”
Ibid.; Gov't C.A. Br. 2-4., Petitioner pistol whipped and groped

Wheorley’s girlfriend and threatened to shoot her genitals, while

an accomplice repeatedly struck Whorley. Pet. App. A3; 2013
Trial Tr. (Tr.) 94. The crew, however, was unsuccessful in
locating drugs and drug money. They left instead with the

girlfriend’'s jewelry, $40 from her purse, two cell phones, and a
marijuana cigarette. Pet. App. A3.

b. On October 21, 2009, petitioner participated in
another attempted robbery of drugs and drug proceeds at the home
of William Lynch. Pet. App. A4. The group targeted Lynch
because a reliable source had informed Fitzgerald that Lynch
sold marijuana and that the source had personally robbed Lynch
of 20 pounds of marijuana at Lynch’s home. 1Ibid. Lynch later
admitted that he was involved in marijuana dealing before the

invasion but had concealed that activity from his wife. Gov't

C.A. Br. 7.
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After the group entered the Lynch home, in which Lynch
lived with his wife and their three children, petitioner kept
Lynch and fwo children at gunpoint with his finger on the
trigger. Pet. App. RA4; see Tr. 357-358, 365, 369. Another
assaillant chased Lynch’s wife into a bedroom, where he tried to

remove her pants, assaulted her at gunpoint, and demanded to

know where the mcney and drugs were located. Pet. App. A4; Tr.
373-375. Fitzgerald, in turn, asked Lynch'where the marijuana
was located. Lynch stated that he did not have the marijuana
and that &another person “‘has the weed.’” Tr. 3539; see Pet.

App. A4. Petitioner later admitted to a federal agent that they
expected to get “pounds of weed” from the home invasion. Tr.
421. The crew, however, ultimately left with only a cell phone.
Pet. App. A4.

2. The jury in petitioner’s first trial was not able to
return a verdict, resulting 1in a mistrial. Fet. App. AS5.
Before the retrial commenced, the government filed a motion in
limine to preclude petitioner £rom presenting evidence or argu-
ment that robbing a drug dealer of marijusna grown within Vir-
ginia would not have wvioclated the interstate commerce element of
the Hobbs Act. Ibid. The district court granted the motion.

Ibid.

At retrial, the government presented the testimony of an

expert in “drug trafficking” and “drug trends” in Roancke, Tr.
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63, who explained that the cocaine and marijuana trades in
Roanoke were 1largely “cash-only Dbusiness[es]” in which both
drugs were sold and repackaged by wholesale- and retaill-level
entities before being distributed for sazle to individual drug
users, Tr. 67. See Tr. 64-70.
The district court instructed the jury that a Hobbs Act

robbery offense requires, inter alia, proof beyond a reascnable

doubt that “interstate commerce or an item'moving in interstate
commerce was delayed, obstructed, or affected in any way or
degree” by the charged offense. Tr. 605. That jurisdictional
element will be satisfied, the court continued, if *“the defen-
dant reduced the movement of articles and commodities in inter-
state commerce, in this case illegal drugs and drug procesds, or
attempted to do so by the robberies charxged.” Tr. 605-606; see
Tr. 606-607 (additional Jury instructions £for the offense of
“*attempting to commit a Hobbs Act robberv?). The court added
that the government need not “prove that the defendant intended
to affect interstate commerce; rather, this element may be
proven Dby evidence that a defendant’s actions were likely to
affect interstate commerce, even though the a&tual imﬁact on
commerce 1is small.” Tr. 606. The jury found petitioner guilty
on the Hobbs Act counts and the firearms charge related to the

Whorley robbery. Tr. 626-627.
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3. On appeal, petitioner did not challenge the district
court’s Jjury instructions. See Pet. App. AlZ. Petitioner
argued, as relevant here, that the evidence wag insufficient to
permit the jury to find the Hobbs Act’s Jjurisdicticnal element
because the government failed to present evidence that the two
robberies at issue affected interstate commerce. Pet. C.A. Br.
2, 9, 13-18. The court of zppeals affirmed. Pet. App. AL-AlS8.

The ccourt of appeals rejected petiticoner’'s sulfficiency-cof-
the-evidence argument, Pet. App. A6-A18, based on its cocnclusion
that *“the jury could raticnally have found that the government
met its burden” of proving the Jjurisdictional element, id. at
Al13. The court reasoned that the evidence’s sufficiency must be
analyzed by taking the evidence and “the reasonable inferencegs
to Dbe drawn therefrom” in the light wmost £favorable to the
government, id. at Al2 (citation omitted), and that, under that
standard, the evidence was sufficient to have allowed the Jjury
tc find an effect on interstate commerce, id. at Alé.

The court of appeals explained that the Hobbs Act reguires
only a “‘minimal’ effect on interstate commerce.” Pet. App. A7
(citation omitted). That requisite effect, in turn, “doles] not
gsimply [turn upon] the effect of the individual action in gues-
tion; it is sufficient that the ‘relevant class of actgs’ has a
measurable impact on interstate commerce” in the aggregate. Id.

at A7-A8 {citation omitted}. The court observed that this Court
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had previcusly determined that the Commerce C(Clause reaches
conduct that “in the aggregate, Impacts interstate commerce” in
Wickard v. Filburn, 317 U.S. 111 ({1%42), and, more recently, in

Gonzales v. Raich, 545 U.8. 1 (2005), where the Court held that

*Congress may regulate [the] intrastate marijuana market because
of its aggregate impact on interstate commerce.” Pet. App. AB.
The ccurt o©f zppeals also cited “the larce number of circuits”
that had specifically applied that aggregation principle to the
jurisdictional element of the Hobbs Act. Id. at AS. The court
thus explained that “the precise effect on commerce” need not

“be traced in each and every case,” ibid., and that the evidence

here was sufficient to establish the requisite effect on com-
merce under “two independent” theories, id. at Alé. See id. at
Al3-Al7.

Fixrst, the court of sppeals concluded that it would have
been “reasonable for the jury to conclude that the xrobberies
‘would have the effect of depleting the assets of an entity en-
gaged in interstate commerce.’” Pet. App. ALl3 (citation omit~-
ted); see id. at Al3-Al5. The court observed that it had pre-
viously *“found that drug dealing was ‘an inherently economic
enterprise that affects interstate commerce.’” Id. at Al3

(quoting United States v. Williams, 342 ¥.3d 350, 355 (4th Cir.

2003), cert. denied, 540 U.S. 116¢ (2004)). Because “drug deal-

ing in the aggregate necessarily affects interstate commerce”
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and because petitioner attempted to rxob a drug-dealing opera-
tion, the court continued, the government cculd gatisfy the
relevant jurisdictional element by “prov[ing] that [petitioner]
depleted or attempted to deplete the assets of-such an opera-

tion.” Ibid.

With respect to the Whorley robbery, the court of appeals
concluded, the evidence was sufficient to show that “Whorley was
a drug dealer”; the crew specifically targeted his home because
they were informed that “a drug dealer lived there”; petitioner
“expected to find drugs and drug proceeds in the home”; and
petitioner stole several items, including a marijuana cilgarette,
from the home. Pet. App. Al3-Al4. The court reasoned that the
jury could have rationally found either that (a) the robbery
resulted in at least a minimal depletion of the operation’s
agssets or (b) petitioner “attempted to steal drugs and drug
proqeeds” gsatisfying the Hobbs Act’s jurisdicticnal element.
Id. at Al4. The court similarly found the evidence sufficient
to show that petitioner either “depleted or attempted to
deplete” the assets of a drug-dealing entity during the Lynch
robbery. Id. at Al4-AlS5.

Second, the cocurt of appeals concluded that the jury could
have reasoconably found the FJurisdictional element based on a
“targeting” theory in light of “evidence that [petiticner] in-

tenticonally targeted a business engaged in interstate commerce.”
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Pet. App. Al5-Als. The court explained that a defendant who
attempts to steal “the proceeds of an enterprise engaged in
interstate commerce will not fortuitously escape prosecution” if
“his target did not possess those proceeds at the precise time
cf the robbery.” Id. at Als. Petitioner’s intent, the court
concluded, was thus “probative on the question of whether his
actions would have had the ‘natural consegquence’ of affecting
[interstate] commerce.” Id. at Al5 (brackets cmitted) (gquoting

United States v. Powell, 693 F.3d 3%8, 405 (3d Cir. 2012}, cert.

denied, 133 S. Ct. 9201 (2013)).7
ARGUMENT

Petitioner contends (Pet. 7-14) that the evidence against
him was insufficient to establish the Jjurisdicticnal element of
the Hobbs Act and that the court of appeals’ decision conflicts
with decisiong in the 8Second and Seventh Circuits. That
contention lacks merit, and the court of appeals’ decision does
not conflict with any decision of this Ccurt or any other court
of appeals. No further review is warranted.

1. a. The Hobbs Act makes it a federal crime to commit
-- or to “attempt[] or conspire{l” to commit -- a robbery that
“in any way or degree obstructs, delays, oxr affects commerce or
the movement of any article or ccmmedity in commerce.” 18
U.s8.C. 1951(a). The Act defines “commerce” to include not only

commerce that crosses a state line but zlso, inter alisa, “all
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other commerce over which the United States has Jjurisdiction.”
18 U.&8.C. 1851(b} (3). This Court has held that the statute’s
broad language demonstrates ™“a purpose to use all the constitu-
tional power Congress has to punish interference with interstate
commerce by extortion, rcbbery or physical violence.” Stirone

v. United S8tates, 361 U.S. 212, 215 (13960); see Scheidler w.

National Org. for Women, Inc., 537 U.S. 393, 408 (2003). That

interpretation ig consistent with the general principle that the
phrase “affects commerce” 1s presumed tc reflect congressional
intent to exercise “the fullest jurisdictional breadth constitu-
tionally permissikble under the Commerce Clause.” NRLB v. Reli-

ance Fuel 01l Corp., 371 U.S. 224, 226 (1963) (per curiam)

(emphasis omitted); accord Carr v. United States, 560 U.S. 438,

454 (2010).

Thig Court in United States v. Lopez, 514 U.S. 549 (1995),

reaffirmed that Congress may regulate and protect “the use of
the channels of interstate commerce”; “the instrumentalities of
interstate commerce, or persons or things in interstate com-
merce, evernn though the threat may come only from intrastate
activitieg”; and “Mactivities having a substantial relation to
interstate commerce, i.e., those activities that substantially
affect interstate commerce.” Id. at 558-559 (citations omit-

ted) . In the third category, the substantiality requirement is

not limited to the effects on commerce of a particular indivi-
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dual’s conduct. Rather, the aggregate effects of the regulated
activity may establish that the regulation falls within Con-
gress’s commerce power. In other words, “where a general regu-
latory statute bears a substantial relation to commerce, the de
minimis character of individual instances arising under that
statute is of no consequence.” Id. at 558 (emphasis and cita-
tion cmitted); accord Gonzales v. Raich, 545 U.S. 1, 17 (2005).

In Raich, the Court confirmed Congress’s authority to
regulate the intrastate manufacture and possession of marijuana
for medical purpcses, even though the activity ianvolved only
non-commercial, home consumption. The Ccurt relied on decades
of precedent “firmly establish[ing]” that Congress has the power
to regulate *“purely 1local activities that are part of an
economic ‘class of activities’ that have a substantial effect on
interstate commerce.” 545 U.S. at 17; see id. at 17-18. The
Court explained that marijuana is “a fungible commodity foxr
which there is an established, albeit illegal, interstate mar-
ket.” Id. at 18. The Court accordingly concluded that “locally
cultivated” marijuana -- even 1f produced only £for “personal
use” -- “may have a substantial impact on the interstate market
for this extracrdinarily popular substance.” Id. at 28. In so
heolding, the Court found it “‘wvisible to the naked eye’ under
any commongense appraisal of the probable consequences” that

leaving “such a significant segment of the total market” for
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marijuana unregulated would undermine Congress’s effort to con-
trol the interstate market for the drug. Id. at 28-29 (citation
omitted) .

b. Petitionexr contends (Pet. 7-8) that “generalized evi-
dence that robbery or attempted robbery of a drug dealer” af-
fects interstate commerce is insufficient to show that a par-
ticular Eobbs Act offense had the requisite effect on commerce.
Instead, petitioner argues (Pet. 8), the Hobbs Act reguires “in-
dividualized proof L that the robbery charged affected
interstate commerce” and that the evidence in this case 1is
ingufficient to support his conviction because it lacks case-
specific proof of such an effect.

The court of appeals held that drug dealing i1s an “inher-
ently economic enterprise that affects interstate commerce,”
Pet. App. Al3 (citation omitted), such that a Hobbs Act con-
viction based on the robbery of a marijuana dealer need not rest
on evidence of the broader interstate market for marijuana pro-
duction of which the target enterprise was a part. Id. at A8-
All, 213, Citing Raich, the court explained that “illegal drug
enterprises” that “operate out of homeg” can have a “significant
cumulative effect on interstate commerce.” Id. at All. And be-
cauge such marijuana “drug dealing in the aggregate necessarily
affects interstate commerce,” the c¢ourt concluded, the govern-

ment could satisfy the Hobbs Act’s interstate commerce require-
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ment by “prov[ing] that [petitioner] depleted or attempted to
deplete the assets of such an operxation.” Id. at Al3.

Raich’s analysis establishes that local marijuana-
distribution enterprises fall within Congress’s regulatory
authority under the Commerce Clause, and, therefore, the robbery
of sqch enterprigses may be found to affect commerce under the
Hobbs Act. Although Raich addressed Congress’s Commerce Clause
power to prohibit the lccal cultivation and use of marijuana
under the Controlled Substances Act, 21 U.8.C. 801 et seqg., the
Court’s constitutional conclusion bears on the Hobbs Act juxris-
dictional element Dbecause Congress, in enacting the Hobbs Act,
intended to exercise the full extent of its Commerce Clause

authority. United States wv. Culbert, 435 U.S8. 371, 373 (1978);

see, e.g., United States v. Elias, 285 F.32d 183, 188 (2d Cir.)

(*"The reach of the Hobbs Act has been held to be coextensive
with that of the Commerce Clause of the United States Con-
gtitution.”) {citing Stircne, 361 U.S. at 215), cert. denied,
537 U.S5. 988 (2002).

A further qguestion may be posed whether the Fjury must be
provided with specific evidence in a Hobbs Act prosecution to
establish that the robbery of a marijuana dealer cccurred in the
context of the national marijuana market described in Raich.
This case, however, would not be an appropriate wvehicle to

address that guestion. Even 1f evidence beyond the attempted
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robbery cof a marijuana coperatidn were required to show an effect
on commerce under a Raich theory, it would not affect the dis-
position cf this case. That 1s because the evidence wag sguf-
ficient for a rational jury to infer that the targeted marijuana
enterprises were themselves engaged in interstate commerce.

Both before and after this Court’s decision in Lopez, the
Hobbs Act has been understood to prohibit the robbery of busi-
nesses that trade in out—of—state goods because sguch interfer-
ence cr attempted interference with interstate commerce has at
the wvery least a slight effect on commerce. The courts of ap-
peals have.thus consistently upheld Hobbes Act convictions where
a robbery targeted the assets of such a commercial enterprise

and where the robbery depleted those assets, even when the

depletion was minimal. See, e.g., United States v. Ossai, 485
F.3d 25, 30-31 (1lst Cir.} (xobbery of doughnut shop), cert.

denied, 552 U.8. 219 (2007); United States wv. Elias, 285 F.3d

183, 187-189 (2d Cir.) (robkery cf grocery store), cert. denied,

537 U.S8. 588 (2002); United States v. Robinson, 119 F.3d 1205,

1212-1215 ({5th Cir. 1%3%7) (robberies of check-cashing stores),

cart. denied, 522 U.S. 1139% (1998}; United States v. Smith, 182

F.3d 452, 453, 456-457 (6th Cir. 1299) (robberies of grocery and

party stores), cert. denied, 530 U.S. 1206 (2000); United States

v. Dobbs, 449 ¥.3d 904, 911-%1z (8th Cir. 20086) (rcbbery of

“‘mom and pop’ convenience store”), cert. denied, 549 U.S. 1139,
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and %49 U.S. 1233 (2007); United States v. Nelson, 137 F.3d

1094, 1102 (9th Cir.) (robbery of jewelry stores), cert. denied,

525 U.S. 901 (1998); United States wv. Curtis, 344 F.3d 1057,

1069-1071 (1C0th Cir. 2003) (robberies of convenlience stores and

restaurants), cert. denied, 540 U.S. 1157 (2004}; United States

v. Guerra, 164 F.3d 1358, 1360-1361 (1llth Cir. 1999} (robbery of

gas station); United States v. Harrington, 108 F.3d 1460, 1468-

1469 (D.C. Cir. 1997) (robﬁery of restaurant). Those holdings
recognize that the depletion of assets of a businegs in inter-
state commérce or that buys products in interstate commerce
will, in the aggregate, affect interstate commerce. That prin-
ciple applies directly to this case.’

The evidence here showed that petitioner sought to rob
drugs and drug proceeds from a drug dealer who “sold an exotic
and high grade of marijuana,” Pet . App. A3, and from another
dealer from whom 20 pounds of marijuana had previcusly been
stolen, id. at A4. Indeed, petitioner expected to steal “pounds
of weed” in the second robbery. Tr. 421. Such evidence would
allow a jury to infer that petitioner attempted to deplete the

drugs and drug-derived proceeds of drug dealers who were engaged

' Petitioner does not gquestion the applicability of the

Hobbs Act to cases involving illegal drug trafficking. It is
settled that Congress’s authority to regulate interstate
commerce applies with equal force to both lawful and unlawful
comnmerce. Raich, 545 U.S. at 19 n.29; Perez v. United States,
402 U.S5. 146, 155-157 (1871).
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in interstate, nct purely local, commerce. The jury could rea-
sonably conclude that a dealer selling an “exotic,” high-grade
of marijuana cbtained marijuana that was not local. Likewise,

the sheer wvolume of 20 pounds of marijuana reasonably indicates
a drug-dealing entefprise on such a scale that it would obtain
at least some of its product in an interstate market.

The Hobbs Act not only prohibits robberies that affect
commerce “in any way,” it also prohibits the mere “attempt []” to
commit such a xrobbery. 18 U.8.C. 1951(a). Attempt liability
under the Hobbs Act is evaluated under the facts as the defen-

dant believed them to be. See, e.g., United States v. Mura-

tovie, 719 F.34 809, 814-815 (7th Cir. 2013) (explaining that =a
defendant’s mistaken “belief [that he would rob a dealer of

drugs in interstate commerce] provides the reguigite interstate

effect” for a Hokbs Act convicticn). See generally United
States . Williams, 553 U.S. 285, 301 (2008) (“[Iln attempt
prosecutions, ‘the defendant’s conduct should be measured ac-

cording to the circumstances as he believes them to be, rather
than the circumstances as they may have existed in fact.’”)
(quoting Model Penal Code § 5.01, Comment). Here, given the
nature and scale of the operations that petitioner believed he
wag robbing, the evidence was sufficient to allow the jury to
infer that petitioner intended to target dealers engaged in

+

interstate commerce. Hig convictions axre therefore wvalid undexr
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the 1ine of Hokbs Act authority cited above establishing that
the commerce element is satisfied by evidence of an attempted
robbery on a business believed to be engaged in interstate com-
merce. See pp. 14-15, supra; see alsc Pet. App. Al5-Als (con-
cluding that the evidence was sufficient to show that petitioner
“intentionally' targeted a business engaged in Interstate com-
merce”) .

2. Petitioner contends that the decision of the court of
appeals conflicts with three decisions of the Second and Seventh
Circuits, which petitioner =reads as requiring “particularized
evidence” that each robbery of a drug dealer has affected

intersgstate commerce. Pet. 10-13 (relying upon United States v.

Parkes, 4%7 F.3d 220 {(2d Cir. 2007}, cert. denied, 552 U.S. 1220

(2008) ; United States v. Needham, 604 F.3d 673 (2d Cir.), cert.

denied, 131 8. Ct. 355 (2010); and United States v. Petersocon,

236 F.3d 848 (7th Cir. 2001)). Although some language in those
decisions may be in tension with the court of appeals’ analysis
in this casge, the decisgions do not reflect a conflict of
authority warranting review.

a. In Parkes, the Second Circuit overruled its prior
precedent that had “treated the interstate ccmmerce element of
the Hobbs Act as a matter of law for the judge” to decide, 497
F.3d at 227, and held instead that “the Hobbs Act requireg the

jury teoc determine * ook ok whether the conduct affected, or
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would have affected, interstate commerce,” id. at 230. See id.
at 227-230. Parkes further stated that evidence that a robbery
targeted drugs or drug proceeds did not per se establish an
effect on interstate commerce. Id. at 226-230. The court then
held that the evidence in the case was sufficient to establish
that “the attempted robbery of * 0k *. marijuana or [drugl]
proceeds” from “a local, part-time marijuana dealer” in New York
“would have affected interstate commerce ‘in  any way or
degree. ' ” Id. at 231 ({(guoting 18 U.S.C. 1951(a)). The court
explained “a reasonable juror” cculd have found such an effect
based on evidence showing that “marijuana ‘is almost exclusively
trucked into the United States, predominat(elly through Mexi-
co,’” and that “'[v]lery little’ marijuana is grown in New York.”
Ibid. (citation omitted; second set of brackets in original).
Because Parkes found the evidence sufficient to support the
Jjury’s verdict, the court had no occasicon to address whether
other evidentiary showings would have been insufficient. In
fact, Parkes specifically noted that *[i]lt may well be that a
rational Jjury could cecnclude that the interstate commerce
element is satisfied by proof -that a robbery targeted drugs or

proceeds of a drug business that is purely intragtate,” but that

it “need not decide” that question to resclve the case. Id. at

231 n.10.
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The Second Circuit later held in Needham that a district
court erred by instructing the jury (before Parkes was decided)
that “all illegal drug activity ook &k has an effect on
interstate ccmmerce’ and that the Act‘s effect-on-interstate-
commerce element "“is satisfied” “if you find that the object of
the robbery at issue was to obtain illegal drugs or money earned
from the sale of illegal drugs.” 604 F.32d at 678 (quoting
instructions}. The court explained that the instructions errc-
neously “foreclosed the jury’s consideration” of whether ™“the
robberies [at issue], which targeted the proceeds of drug traf-
ficking, affected interstate commerce,” id. at 675, and, con-
sequently, “the jury never had an opportunity to make this cru-
cial jurisdictional finding,” 1d. at 678.

The Needham court therefore analyzed whether the instruc-
tiong that had prevented the jury from finding an element of the
offense wexre reversible plain error. 604 F.2d at 678-680, 681-
685. The court noted that “the government offered little oxr no
direct evidence supporting the jurisdicticnal element” other
than “the mere fact that the rcbberies targeted drug trafficking
proceeds.” Id. at 680. It therefore found that the instruction-
al error was prejudicial (and required reversal} with respect to
Hobbs Act convictions based on robberies targeting “marijuana
and the proceeds from its sale,” id. at 681, Dbecause “the

erroneous instruction may very well have affected the outccme,”
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id. at 682. The court explained that it would be inappropriate
“[flor the [clourt, as cppesed to a Jjury, to find that the
government’s limited evidence” had established an interstate

effect. Ikid. That holding reflects the court’s view that the

evidence presented in Needham was not sufficiently powerful to
render non-prejudicial the instructional error that prevented
the jury from ever making the requisite finding on an element of

the offense. Cf. Neder v. United States, 527 U.S. 1, 11, 17-18

(1992) (holding that an instructional error that “prevent [ed]
the jury from making a finding con [an] elemént” of the offense
was harmless in light cf the “overwhelming record evidence of
guilt” because a “rational jury would have found the defendant

guilty absent the error”); Johnson wv. United States, 520 U.S.

461, 460-470 (1997) (finding that similar instructional error
did not affect substantial rights on plain-error review where
the evidence was “overwhelming” and “essentially uncontrovert-
ed”). Needham does not address whether the same evidence would
have been sufficient if a properly instructed jury had, in fact,
made that finding.

Some language in the Needham decision may be viewed, when
read in isclation, to support the view that a properly instruct-
ed jury (unlike the jury in Needham) would need prcof that the
particular robkery affected interstate commerce in order to find

a Hobbs Act wvioclation. For instance, Needham states that the
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government offered “no proof” of an interstate nexus £for the
robberies at issue, and it noted that the government did not
show that “the marijuana sold by the victims had originated out
of state” oxr “was sold to out-of-state customers,” that the
victims “crossed state lines in conducting their business,” or
that the “robbery depleted assets that would have purchased
goods 1in interstate commerce.” 604 F.3d at &81. But ‘“general
expressions, in every opinion, are to be taken in connection
with the case in which those expressiéns are uged.” Landgraf v.

USI Film Prods., 511 U.S. 244, 265 (1594) (quoting Cohens wv.

Virginia, 19 U.S5. (6 Wheat.) 264, 399 (1821) (Marshall, C.J.)).
And because the “issue [of evidentiary sufficiencyl was not

presented on the facts of the case,” Zenith Radio Cocrp. v.

United States, 437 U.S. 443, 462 (1978), which merely concerned

whether the jury’s failure to make any finding on the fjuris-
dictional element of the offense was prejudicial, Needham did

not resolve a question relevant here.?

? The Second Circuit later stated that Needham determined,
in the course of deciding “whether the error in the jury in-
struction affected the defendant’s substantial zrights,” that the
trial evidence did not meet the “‘modest threshold’ of proving a

connection to interstate commerce.” United States wv. Celay, 649
F.3d4d 162, 16% (2d Cir. 2011}, cert. denied, 132 8. Ct. 1636
(2012). Celaj, however, held that a stipulation that “marijuana
is grown outside the state” and “travels in interstate and

foreign commerce” was sufficient to show that the robbery of a
marijuana dealer has the requisite effect o©n interstate
commerce . Id. at 169-170. Like Parkes and Needham, Celaj does
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Petitioner did not challenge on appeal either the Jjury
instructions oxr the fact of the jury’'s jurisdictional £f£inding.
Hig argument was that the evidence was insufficient to support
the finding that the properly instructed jury actually made.
The court of appeals resolved petitionexr’s appeal by holding
that the evidence was sufficient to permit such a finding.
Neither Parkes nor Needham addresses such a question.

b. The Seventh Circuit’se deciesion 1in Peterson similarly
provides no basgis for review. Peterson reversed a Hobbs ,Actr
conviction that had been based on the “jurisdictional theory”
that the particular items that the defendants took (or attempted
to take) in their robberies of drug dealers had “crossed state
lines.” 236 F.3d at 853 (guoting the government’s opening
statement to the jury); see id. at 856. The court concluded

that the Hobbs Act “does not envigion this type of [jurisdic-

tionail] showing” based con the fact that “the items taken -- the
money, drugs, and guns -- had crossed state 1lines at some
point”; stated that the government’s case “should have focused

cn the nature of the [drug-dealingl business xrckbked and how the
rokbbery affected its operation 4in interstate commerce”; but

concluded that the government’s belated attempt to focus on that

not address in a holding what evidence would be insufficient to
support a Hobbs Act conviction.
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issue on sppeal was unavailing because “this theory was not pre-
gsented to the jury.” Id. at 856 (emphasis added).

Peterson recognized that a “de minimis effect” on inter-

state commerce satisfies the Hobbs Act’s jurisdictional element,
236 F.3d at 852, and that the government often can satisfy that
standard under a “‘depletion of assets’ theory,” id. at 854.
Under a “typical[]"’ application of that theory, the coﬁrt
explained, the theft of assets from a business that either sells
to “out-of-state customers” or buys “inventory manufactured out-
of-state” will be deemed to affect commerce because it can
*ocurtail[] the Dbusiness’ potential” role in such interstate

transgactions. Ibid. Peterson concluded, however, that the gov-

ernment did not establish that the charced zrcbkexry of a
marijuana dealer affected commerce in that particular way be-
cause the government needed (but failed) “to show the jury that
[the specific drug dealer’s] marijuana source originated from
out-of~state or that he sold drugs to out-cfi-state customers.”
Id. at 855. That specific showing, the court ceontinued, could
not be established with proof that it was “highly unlikely” that
the dealer’s marijuana was grown 1in-state because, even with
such proof, “it is possible” that it was grown locally. Ibid.
Peterson addressed only the jurisdictional theories pre-
sented to it and did not consider whether other alternatives

might Jjustify Hobbs Act jurisdiction. Since Peterson, the Sev-
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enth Circuit has made clear that the Hobbs Act does not reguire
“the individual criminal act” in question -- i.e., “the robbery
of [drug] dealers” -- “be sghown to have a measurable impact on

commerce.” United States v. Marrerc, 295 F.34d 683, 555 (7th

Cir. 2002), cert. denied, 537 U.8. 1145 (2003). Like the court
of appeals in this case, the Seventh Circuit has held that it
*1s enough 1f the class of acts has such an impact” and that,
evenn 1f that class is defined as “narrowly as [the] theft of
cash from drug dealers, it is undoubtedly large enough to have
some effect on the drug trade” so as to fall within Congress’'s

commerce power to regulate. Ibid.; see United States v. Sutton,

337 F.3d 792, 796 n.2 (7th Cir.) (explaining that robbery can be
preosecuted under the Hobbs Act “even if the specific events
prosecuted do not, themselves, have a substantial effect on
interstate commerce” so long as “the class of transactions or
the types of businesses affected LA have a substantial
connection to interstate commerce, such that interference with
that class of transactions would have a substantial effect on
commerce”), cert. denied, 540 U.S. 1050, and 540 UT.S. 1051

(2003); see also United States v. Griffin, 493 F.3d 856, 861

{(7th Cir. 2007) (following Sutton).
The Seventh Circuit does not appear to have addressed the
type of evidence needed to estabklish an effect con interstate

commerce in cases involving robberies targeting marijuana drug
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dealers on such a jurisdictional theory, and its decisions thus
do not reflect a division of authority warranting review. Even
if Peterson had announced principles in tension with that
court’s subsequent decisions 1like Marrero, any resulting
uncertainty within the Seventh Circuit would not warrant

certiorari. See Wisniewgki v. United States, 353 U.S. 901, 902

(1957) (per curiam) (*It is primarily the task of a Court of
Appeals to reconcile its internal difficulties.”).
CONCLUSION
The petition for a writ of certiorari should be denied.
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