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As petitioner has explained, this case presents a vital-
ly important constitutional question implicating the sep-
aration of powers and the uniform application of the
bankruptey laws: viz., whether Congress has the power
to reopen the final order of a bankruptcy court and to
permit a private arbitrator to reverse that order. Two
sets of respondents have filed briefs in opposition to the
petition for certiorari: Spitzer Autoworld Akron, which
filed a brief in the Sixth Circuit extensively addressing
the question presented here, and a group led by Fox
Hills Motor Sales, which did not. In their briefs in oppo-
sition, respondents offer only the weakest defense of the
Sixth Circuit’s spare reasoning on the question present-
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ed here. And respondents do not dispute the basic prem-
ise of petitioner’s argument: that Congress enacted Sec-
tion 747 for the specific purpose of providing targeted
relief to dealers that were terminated by final orders of
the bankruptcy courts in the Chrysler and General Mo-
tors bankruptcies.

This Court should grant review and reverse the Sixth
Circuit’s deeply flawed decision upholding Section 747.
At a minimum, before the Court acts on this petition, it
should call for a response from the United States, which
intervened in the lower courts to defend the constitu-
tionality of Section 747, so as to ensure that the Court
has the full range of perspectives on the question pre-
sented here.

A. By Reopening The Final Order Of A Federal Bank-
ruptcy Court And Permitting A Private Arbitrator To
Reverse It, Section 747 Is Unconstitutional

By reopening the final order of a federal bankruptcy
court, Section 747 contravened the “fundamental princi-
ple,” rooted in the constitutional separation of powers,
that Congress may not “depriv[e] judicial judgments of
the conclusive effect that they had when they were an-
nounced.” Plaut v. Spendthrift Farm, Inc., 514 U.S. 211,
219, 228 (1995). And it contravened another fundamental
constitutional principle by vesting review of the bank-
ruptey court’s order in a private arbitrator. See ud. at
217-218. Respondents do not contest those fundamental
principles, nor do they dispute that Section 747 reverses
the effects of the bankruptcy court’s order here. The
contentions respondents do make in defense of Section
747 are uniformly invalid.

1. Respondents primarily contend that, because Sec-
tion 747 does not literally reopen the bankruptcy court’s
order (as did the statute at issue in Plaut), it does not
violate the separation of powers. See Spitzer Br. in Opp.



5-6; Fox Hills Br. in Opp. 10-13. But this Court’s separa-
tion-of-powers jurisprudence does not turn on such for-
malities. Rather, it focuses on the power of a particular
branch of government, and, in so doing, necessarily takes
into account the effects of a branch’s action. The Court
made that clear in Plaut itself, where it characterized
“[t]he separation-of-powers violation here” as “con-
sist[ing] of depriving judicial judgments of the conclusive
effect that they had when they were announced.” 514
U.S. at 228.

In enacting Section 747, Congress plainly targeted
the effects of the orders of the bankruptey courts in the
Chrysler and General Motors bankruptcies. The lan-
guage of the statute—and, as respondents freely con-
cede, the legislative history, see, e.g., Fox Hills Br. in
Opp. 5-6—both demonstrate that Congress sought to re-
open, and provide a mechanism for reversing, those or-
ders. In the Chrysler bankruptcy, the bankruptey court
first authorized Chrysler to reject its franchise agree-
ments with some 789 dealers and then, over the objec-
tions of those dealers, allowed Chrysler to transfer its
assets to a new entity, Chrysler Group LLC, “free and
clear” of any obligations to them. Pet. App. 4a, 7a. Sec-
tion 747, however, gave the terminated dealers exactly
what the bankruptcy court had denied them: the right to
seek reinstatement to the Chrysler dealership network.
That is the crux of the constitutional infirmity here.

Respondents contend that the fact that the “old”
Chrysler and the “new” Chrysler were distinet corporate
entities “fatally undermines the petition.” Fox Hills Br.
in Opp. 2; see id. at 10-13, 16-17; Spitzer Br. in Opp. 7.
Again, however, that is the very definition of elevating
form over function. Respondents concede, as they must,
that the “new” Chrysler is simply the corporate succes-
sor to the “old” Chrysler. See Spitzer Br. in Opp. 1-2;



Fox Hills Br. in Opp. 4-5. And more broadly, any dis-
tinction between the two Chrysler entities does not af-
fect the separation-of-powers inquiry, which focuses on
the limits of Congress’s power vis-a-vis the federal judi-
ciary and the effects of Congress’s action. Congress it-
self elided any distinction between the two entities by
granting arbitration rights against the “new” Chrysler
only to dealers whose contracts with the “old” Chrysler
had been terminated. See Pet. App. 95a-96a. Just as
Congress treated the formalities of corporate law as ir-
relevant, so too should this Court in determining wheth-
er Congress “exceed[ed] the outer limits of its power.”
INS v. Chadha, 462 U.S. 919, 951 (1983).

Finally on this note, respondents assert that Plaut is
inapplicable because Section 747 does not “require [a]
court to do anything.” Spitzer Br. in Opp. 6; see Fox
Hills Br. in Opp. 14, 17-18. Section 747, however, not on-
ly reopens the final judgment of a federal court; it takes
the case out of federal court altogether and puts it in the
hands of a private arbitrator. See Pet. 16-17. Respond-
ents are therefore correct that Section 747 is distin-
guishable from the statute in Plaut—but in a way that
makes it more offensive, not less, to the separation of
powers.

2. Parroting the Sixth Circuit’s flawed reasoning,
respondents next contend that Section 747 merely pro-
vided “prospective relief” and was therefore constitu-
tional under the exception to the Plaut separation-of-
powers principle set out in Miller v. French, 530 U.S. 327
(2000). See Spitzer Br. in Opp. 7; Fox Hills Br. in Opp.
13-15, 16 n.2. The analogy to Miller is flawed for all the
reasons stated in the petition, see Pet. 14-16, and more
besides.

To begin with, Section 747 cannot be said to have af-
forded “prospective relief” in the sense this Court in-



tended in Miller: 1.e., by altering the prospective effect
of a remedial injunction. See Spitzer Br. in Opp. 7; Fox
Hills Br. in Opp. 13-15. Instead, Section 747 reached into
the past by reopening, and providing a mechanism for
reversing, the very issue that the bankruptey court had
finally decided. If that relief could be classified as “pro-
spective,” the Miller exception would displace the Plaut
rule, because any relief granted by Congress that nulli-
fied the effects of a court order would qualify as “pro-
spective.”

In a related vein, and contrary to respondents’ sug-
gestion (Fox Hills Br. in Opp. 16 n.2), the bankruptcy
court’s order did not constitute a “remedial injunction” in
the first place. Miller, 530 U.S. at 347. While the bank-
ruptey court retained the authority to enforce its order,
see In re Old Carco LLC, 406 B.R. 180, 213 (Bankr.
S.D.N.Y. 2009), that is a far cry from the “continuing su-
pervisory jurisdiction” exercised by a district court when
it grants injunctive relief in a conditions-of-confinement
action. Miller, 530 U.S. at 347. Indeed, by the time
Congress enacted Section 747, the bankruptey court’s
order terminating the dealers’ contracts did not even re-
quire enforcement, because, by respondents’ own admis-
sion, “old” Chrysler “shut its doors for good” shortly af-
ter the order was issued. Fox Hills Br. in Opp. 1.

Also contrary to respondents’ suggestion (Fox Hills
Br. in Opp. 16 n.2), Section 747 did not “change[] the law
underlying a judgment awarding prospective relief.”
Miller, 530 U.S. at 347. Unlike in M:iller, where Con-
gress passed a law that substantively altered district
courts’ authority to enter and terminate prospective re-
lief, Congress here passed a law whose sole effect was
retroactively to reopen the bankruptey court’s approval
of the dealers’ termination. Section 747 did not alter the
authority of bankruptcy courts to enter final orders ter-



minating contracts (or otherwise alter the underlying
substantive law). Mazller is thus inapposite here, and the
Sixth Circuit erred by refusing to apply the separation-
of-powers principle articulated in Plawut.

3. The Fox Hills respondents—but not respondent
Spitzer—argue that the Plaut separation-of-powers
principle does not apply where the order in question was
entered by a bankruptcy court and not appealed to an
Article III court. See Fox Hills Br. in Opp. 15-16. But
the Fox Hills respondents do not dispute that the bank-
ruptey court’s order was final (in the sense of being un-
reviewable) by the time Congress enacted Section 747,
nor do they contend that the order was outside the
court’s power to enter. And where a bankruptey court’s
order has “achieved finality,” that order, no less than an
order from an Article III court, “becomes the last word
of the judicial department with regard to a particular
case or controversy.” Plaut, 514 U.S. at 227.

As the Fox Hills respondents correctly note, the or-
der at issue here was not appealed, and it was therefore
never reviewed by an Article III court. See Fox Hills
Br. in Opp. 15. But that cannot be the dispositive con-
sideration in determining whether Congress may reopen
a bankruptey court’s order. The Plaut separation-of-
powers principle applies whenever a federal court’s or-
der has become final—i.e., when all appeals have been
either exhausted or forgone. See 514 U.S. at 227. Taken
to its logical conclusion, respondents’ argument would
mean that all decisions by bankruptey courts that have
not been appealed to Article III courts may be reopened
by Congress at any time. As the terminated dealers did
here, a party aggrieved by a bankruptey court’s decision
could choose whether to go to an appellate court or to
Congress instead. Such a rule not only would violate the
Plaut separation-of-powers principle, but would raise



serious concerns under the Bankruptcy Clause, which
further protects the orders of bankruptey courts from
legislative interference. See Railway Labor Executives’
Ass'n v. Gibbons, 455 U.S. 457, 471 (1982).

By reopening two specific final orders of bankruptcy
courts and targeting two particular debtors, Congress
blatantly disregarded fundamental constitutional princi-
ples. This Court should grant review and reverse the
Sixth Circuit’s decision upholding Section 747.

B. The Question Presented Is An Exceptionally Im-
portant One That Merits The Court’s Review In This
Case

Perhaps recognizing the difficulty of defending the
Sixth Circuit’s reasoning on its own terms, respondents
contend that the question presented nevertheless does
not warrant further review in this case. Those conten-
tions are individually and collectively insubstantial.

1. Respondent Spitzer suggests, but stops short of
affirmatively arguing, that petitioner somehow forfeited
its right to challenge the constitutionality of Section 747
by failing to raise that challenge sooner. See Spitzer Br.
in Opp. 4-5, 8-9. That suggestion verges on the frivolous.
Because of petitioner’s interest in the resolution of re-
spondent Spitzer’s status, Chrysler named petitioner as
a defendant when it initially filed suit in this case. In re-
sponse to Chrysler’s complaint, petitioner timely filed a
cross-claim seeking a declaration that Section 747 is un-
constitutional. See Pet. 8. And for this Court’s purpos-
es, the key point is that the question of the constitution-
ality of Section 747 was indisputably pressed before, and
passed upon by, the Sixth Circuit. See, e.g., Youakim v.
Miller, 425 U.S. 231, 234 (1976) (per curiam).

2. The Fox Hills respondents contend that petition-
er lacks standing. See Fox Hills Br. in Opp. 21-23. No-
tably, the United States did not object to petitioner’s



standing below, and respondent Spitzer, the sole party to
raise a standing objection below, abandons that objection
here. And wisely so, because any standing objection
plainly lacks merit. The Sixth Circuit correctly recog-
nized that “[t]he increase in direct competition caused by
the possible entrance of [respondent Spitzer], as man-
dated by the § 747 arbitration, causes [petitioner] a cog-
nizable economic injury.” Pet. App. 34a. And it also cor-
rectly recognized that “holding § 747 to be unconstitu-
tional would redress the injury by nullifying the arbitra-
tion decision” and thereby enabling the exclusion of peti-
tioner’s competitor, Spitzer, from the Chrysler dealer-
ship network. [Ibid. For those reasons, petitioner com-
fortably satisfies the requirements for Article I1I stand-
ing here.

3. Finally, respondent Spitzer contends that the
Court should deny review because the question present-
ed is “of no importance to anyone except petitioner.”
Spitzer Br. in Opp. 8. That is obviously untrue, if for no
other reason than that the question presented is of evi-
dent importance to the respondents that are so vigorous-
ly opposing this Court’s review—including the Fox Hills
respondents, which did not even independently address
the question presented here in their briefs below.

In any event, the mere fact that the question pre-
sented affects only a discrete number of parties is no
reason to deny review here, any more than it was in
Plaut. Indeed, the limited applicability of Section 747
directly results from the fact that it is a bespoke statute,
targeted at just two cases—the proceedings in the
Chrysler and General Motors bankruptcies. That fea-
ture of Section 747, of course, is the very feature that
makes it so egregiously unconstitutional. And while re-
spondents contend that the enactment of Section 747 was
“simply the democratic process at work,” Fox Hills Br.



in Opp. 5, that says more about the state of the demo-
cratic process than it does about the separation of pow-
ers. As to the latter, it is emphatically the role of this
Court to guard against encroachments by Congress on
the coordinate branches of government—regardless of
whether those encroachments are “innocuous” or, as in
this case, brazen. See Metropolitan Washington Auir-
ports Authority v. Citizens for Abatement of Avrcraft
Noise, Inc., 501 U.S. 252, 277 (1991).

& & & & &

“[Olne of [the Court’s] most vital functions” is “to po-
lice with care the separation of the governing powers.”
Public Citizen v. Department of Justice, 491 U.S. 440,
468 (1989) (Kennedy, J., concurring in the judgment).
The Court should grant the petition for certiorari in this
case and decide whether Congress has the power to re-
open the final order of a bankruptey court and to permit
a private arbitrator to reverse that order. At a mini-
mum, before acting on the petition, the Court should call
for a response from the United States, in light of its ob-
vious stake in the constitutionality of the statute at issue
here.
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The petition for a writ of certiorari should be grant-
ed.

Respectfully submitted.
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