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INTEREST OF AMICUS CURIAE

This Brief Amicus Curiae is respectfully submitted
pursuant to Rule 37 of the Supreme Court Rules in
support of Defendant-Conditional Cross-Petitioner,
Talisman Energy Inc. (“Talisman Energy”).! Amicus
is Whewell Professor of International Law at the
University of Cambridge and was the fifth and final
Special Rapporteur for the International Law
Commission’s (“ILC”) Articles on the Responsibility of
States for Internationally Wrongful Acts.? Amicus
was retained by Talisman Energy in 2004 to give
expert evidence at first instance and on appeal.
Amicus believes this submission will assist the Court
regarding the existence and content of customary
international law rules as they bear on issues raised
in this appeal.

SUMMARY OF ARGUMENT

International law as yet contains no norm of
corporate responsibility, civil or criminal, “accepted
by the civilized world and defined with specificity
comparable to the features of the 18th century para-
digms [this Court has] recognized,”® that extends
liability for torts committed in violation of customary
international law to corporations.

Customary international law, as it stands today, does
not include a corporate responsibility regime. The

1 No counsel for any party authored this brief either in whole
or in part. Both parties have consented in writing to the filing of
this brief and their consents have been filed with the Clerk.
Respondent-Conditional Cross-Petitioner Talisman Energy Inc.
has compensated me for my time spent preparing this submis-
sion.

2 See Curriculum Vitae in Appendix.
3 Sosa v. Alvarez-Machain, 542 U.S. 692, 725 (2004).
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development of international criminal law has been
limited to certain categories of wrongful conduct—
namely, genocide, crimes against humanity, war
crimes, torture, and enslavement. Each international
crime is a crime attributable only to natural persons.
The international criminal tribunals established
since World War II likewise prosecuted (and prosecute)
only individuals. The closest analogy in international
law to civil responsibility under national law is the
regime of international responsibility of States, certain
State-like entities and public international organiza-
tions. Corporations (except where otherwise provided
by treaty) remain creatures of national legal systems.
There is so far no basis in general international law
for attributing international legal responsibility to a
corporation.

To summarize, at present there is no international
law norm “accepted by the civilized world and defined
with specificity comparable to the features of the
18th century paradigms [this Court has] recognized,”
extending liability for torts committed in violation of
customary international law to corporations. This
standard requires universal acceptance and thus
imposes a higher threshold to be met than the one of
general acceptance required for the formation of
customary international norms.

Finally, the assertion of jurisdiction against a
Canadian corporation based on events that occurred
in Sudan would constitute an exercise of universal
jurisdiction that has no basis under international
law.
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ARGUMENT

I. THERE IS NO INTERNATIONAL LAW
NORM THAT EXTENDS TO CORPORA-
TIONS LIABILITY FOR TORTS COM-
MITTED IN VIOLATION OF CUSTOMARY
INTERNATIONAL LAW.

As this Court said in Sosa, only certain violations
of international law are covered by the Alien Tort
Statute (“ATS”): those “accepted by the civilized
world and defined with specificity comparable to the
features of the 18th century paradigms.”® These
were the three offences referred to by Blackstone:
“violation of safe conducts, infringement of the rights
of ambassadors, and piracy.”” The ATS does not
make wrongful as a matter of U.S. federal law just
any violation of international law, but covers only “a
very limited category defined by the law of nations
and recognized at common law.”® There is a dual
test: the rules for which an ATS claim lies must be
rules “binding individuals for the benefit of other
individuals,” while at the same time established by
“the norms of state relationships” such as, or analo-
gous to “violation of safe conducts, infringement of
the rights of ambassadors, and piracy” in the late
18th century.” Thus the only ATS claims cognizable
now are those “based on the present-day law of
nations” and even more narrowly those accepted with
the specificity of the 18th century paradigms.®

* Sosa, 542 U.S. at 724-5.

5 W. Blackstone, 4 Commentaries 68.
6 Sosa, 542 U.S. at 712.

"Id. at 715.

81d. at 725.
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In principle international law operates only hori-
zontally, i.e., between entities recognised as having
international legal personality such as States and
international organizations. The effect of interna-
tional law as binding upon individuals is an exception
that has to be formulated explicitly, as is done in the
instruments  imposing international criminal
responsibility on natural persons. As it stands,
international law does not purport to regulate corpo-
rations directly but allows or sometimes obliges
States to do so and, in the course of doing so, to
criminalize certain corporate behaviours.

A. Customary International Law Does Not
Recognize Corporate Liability.

1. Insofar as International Law has
Recognized Direct Criminal Respon-
sibility, It has Done so Only With
Respect to Individuals, Not
Corporations.

There is no general regime for corporate criminal
responsibility under international criminal law.
Substantive criminal law treaties and treaties estab-
lishing international criminal courts and tribunals
have focused exclusively on individual criminal
responsibility. Genocide, war crimes, torture, and
enslavement are acts recognized as crimes in interna-
tional law. But in general, treaties defining
international crimes envisage that only individuals
may be prosecuted for them. The treaties make no
attempt to solve the range of legal issues that arise
regarding attributing specific intent to corporations,
let alone questions of the applicable sanctions or
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penalties for corporations.” As to the four main
categories of international crimes, the position is that
criminal responsibility is attributed to individuals,
not corporations. In particular: Article IV of the
Convention on the Prevention and Punishment of the
Crime of Genocide provides:

Persons committing genocide or any of the other
acts enumerated in article III shall be punished,
whether they are constitutionally responsible
rulers, public officials or private individuals.™

The acts enumerated in Article III of the Convention
include conspiracy, incitement and complicity. The
Convention speaks consistently of “persons”: “persons
guilty of genocide or any of the other acts enumerated
in article III” (Article V); “persons charged with
genocide or any of the other acts enumerated in
article III” (Article VI). The reference to “persons”
here is to individuals, i.e. natural persons. Only they

can have the specific intent required for genocide. In

®The former Article 19 of the ILC’s Draft Articles on State
Responsibility (1996) sought to introduce the concept of “inter-
national crimes of States.” It was deleted from the final text of
the Articles. See ILC Commentary to Chapter 2, Part III, paras.
5-7, reprinted in J. Crawford, The International Law Com-
mission’s Articles on State Responsibility 243-45. The ILC’s
final decision in this regard was specifically approved by the
International Court of Justice in the Bosnia case: Application of
the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosn. & Herz. v. Serb. & Mont.), 2007 1.C.J. No. 91,
99 167, 170 (Feb. 26).

10 Convention on the Prevention and Punishment of the Crime
of Genocide, adopted Dec. 9, 1948, entered into force Jan. 1951,
Art. 4, 78 UN.T.S. 277.
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fact only individuals have ever been prosecuted for
genocide.™

With respect to war crimes, the 1949 Geneva Con-
ventions'? provide for effective penal sanctions “for
persons committing, or ordering to be committed, any
of the grave breaches of the present Convention
defined” by the relevant articles.”® In this context,
criminal responsibility for grave breaches is evidently
a matter of individual, not corporate, responsibility
under the Conventions. The position with respect to
internal armed conflict under the Second Protocol of
1977 equally contemplates only the penal responsi-
bility of individuals.™

! The leading commentator on the Convention confirms that
it does not envisage “civil genocide.” See W. Shabbas, Genocide
in International Law, 444 (Cambridge, CUP, 2000).

2. Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field, signed 12
August 1949, entered into force 21 October 1950, 75 U.N.T.S. 31
(1950); Geneva Convention for the Amelioration of the Condition
of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea, signed 12 August 1949, entered into force 21 October 1950,
75 U.N.T.S. 85 (1950); Geneva Convention Relative to the
Treatment of Prisoners of War, signed 12 August 1949, entered
into force 21 October 1950, 75 U.N.T.S. 135 (1950); Geneva Con-
vention Relative to the Protection of Civilian Persons in Time of
War, signed 12 August 1949, entered into force 21 October 1950,
75 U.N.T.S. 287 (1950).

13 See., e.g., Geneva Convention I, 75 UN.T.S. 31, Art. 49.

14See Protocol Additional to the Geneva Conventions of 12
August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts, adopted 8 June 1977, entered
into force 7 December 1978, 1125 UNTS 609, esp. Art. 6 (2) (b)
(“no one shall be convicted of an offence except on the basis of
individual penal responsibility”). Neither the Republic of the
Sudan nor the United States of America is a party to Protocol II,
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The Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment'
provides for the crime of torture, defined in Article 1
as torture “inflicted by or at the instigation of or with
the consent or acquiescence of a public official or
other person acting in an official capacity.” Each
State is required to “ensure that all acts of torture
are offences under its criminal law,” including “an
attempt to commit torture and . . . an act by any per-
son which constitutes complicity or participation in
torture” (Article 4).

Finally, reference should be made to the Conven-
tion to Suppress the Slave Trade and Slavery of 1926
and the Supplementary Convention on the Abolition
of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery of 1956."° These conven-
tions establish the principle that no person may be
held as a slave, i.e., as property, and this principle is
of general application.'” The Slavery Conventions do
not create any regime of corporate responsibility for
slavery under international law: rather they impose
an obligation on States parties to impose severe
penalties for slave trading and related infractions
(1956 Convention, Art. 6).

and most of its provisions remain binding as treaty law only and
have not reached the status of customary international law.

> Adopted 10 December 1984, entered into force 26 June
1987, 1465 U.N.T.S. 85.

16 Convention to Suppress the Slave Trade and Slavery of
1926, Sept. 25, 1926, 60 L.N.T.S. 253; Supplementary Conven-
tion on the Abolition of Slavery, the Slave Trade, and Institu-
tions and Practices Similar to Slavery, Sept. 7, 1956, 266
U.N.T.S. 3.

" Barcelona Traction, Light and Power Company, Ltd. (Belg.
v. Spain), 1970 1.C.J. 3, 32 (Feb. 5).
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As a matter of existing international law, the
human rights conventions including the Genocide
Convention and the Geneva Conventions do not reach
conduct by corporations either. It is clear from the
language of human rights treaties that it is States,
acting through their organs and their agents, which
must “respect,” “ensure” and “secure” the rights
envisaged in the conventions. Where human rights
treaties express goals of realization of human rights,
these have been interpreted by human rights bodies
as imposing obligations on States to regulate the
activities of persons, including corporations, through
domestic law.

True, it has been held that corporations may be
beneficiaries of international human rights.”® But
currently responsibility under all the human rights
treaties, universal and regional, is exclusively that of
the State. Thus under current international human
rights law there is no basis for holding corporations
directly responsible.*’

18 See, e.g., European Convention for the Protection of Human
Rights and Fundamental Freedoms, Art. 34, Nov. 4, 1950, 213
U.N.T.S. 222. The first case brought by a corporation pursuant
to Article 34 was Sunday Times v. United Kingdom (series A No.
30), European Court of Human Rights, 2 EHRR 245 (Apr. 26,
1979).

19 See, e.g., John Ruggie, Report of the Special Representative
of the Secretary-General on the Issues of Human Rights and
Transnational Corporations and Other Business Enterprises,
U.N. Doc. A/HRC/4/035, | 44 (Feb. 9, 2007) (“In conclusion, it
does not seem that the international human rights instruments
discussed here currently impose direct liabilities on corpora-
tions.”).
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2. None of the Constituent Instruments
of the Five International Criminal
Tribunals Created to Date Provided,
or Provide, for Corporate Criminal
Responsibility.

There have been five international criminal tribu-
nals: the two established at Nuremberg and Tokyo
following World War II, the International Criminal
Tribunals for the Former Yugoslavia and for Rwanda,
and the International Criminal Court.*

The Charter of the Nuremberg Tribunal provided
for the trial of persons who “whether as individuals
or as members of organizations” committed specified
crimes.?’ In every instance, those standing as
accused were individuals. Only individuals were
prosecuted before the International Military Tribunal
for the Far East.

The Statute of the International Criminal Tribunal
for the Former Yugoslavia provides for jurisdiction
only over natural persons.” Likewise the Statute of
the International Criminal Tribunal for Rwanda.?

20 This does not include the so-called “hybrid” tribunals such
as that established by an Agreement between the United
Nations and the Government of Sierra Leone pursuant to Secu-
rity Council Resolution 1315 (Aug. 14, 2000).

Z1The Agreement for the Prosecution and Punishment of
Major War Criminals of the European Axis, and Establishing
the Charter of the International Military Tribunal, Art. 6, 82
U.N.T.S. 279

22 See BVA Roling & A Cassese, The Tokyo Trial and Beyond,
at 3 (Cambridge, Polity Press, 1993).

B Statute of the International Criminal Tribunal for the
Former Yugoslavia, Arts. 2-6, May 25, 1993, 32 I.L.M. 1203.

%4 Statute of the International Criminal Tribunal for Rwanda,
Arts. 2-5, Nov. 8, 1994, 33 I.L.M. 1598.
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The Rome Statute of the International Criminal
Court entered into force on July 1, 2002.”> Considera-
tion was given to developing principles of corporate
criminal responsibility in the Rome Statute, but
these attempts failed, due inter alia to divergences in
national approaches.”® The episode is significant,
concerning as it does the central international
criminal law instrument of our time. It demonstrates
the absence of any accepted rules or standards for
corporate criminal responsibility under international
law.

3. The Development of General Interna-
tional Responsibility has been Almost
Exclusively With Respect to States,
State Entities, and Public Interna-
tional Organizations, and Not With
Respect to Corporations.

I turn to questions of general international respon-
sibility, which may be analogized to civil responsibility
under national legal systems for delicts, breaches of
contract, etc. Here the focus of international law has
been almost exclusively on States, State entities, and
public international organizations. Nor is there any
evidence supporting a general international law of
corporate complicity for involvement in breaches of
international law by States or international organi-
zations.

? Adopted July 17, 1998, UN Doc A/CONF.183/9 (1998), 2187
U.N.T.S. 90.

% See, e.g., Ambos, in Triffterer, Commentary on the Rome
Statute of the International Criminal Court, at 478 (Baden-
Baden, Nomos Verlag, 1999).
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In international law, there is a correlation between
international legal personality and international
responsibility. The State itself is directly responsible
under international law for internationally wrongful
acts attributable to it, as are other international legal
persons such as public international organizations.”
But while international law confers rights on indi-
viduals and corporations or other entities (i.e.,
persons not considered distinct international legal
persons with an independent capacity to act on the
international plane), the only significant attempts so
far to impose direct responsibility or liability on such
persons or entities have been in the field of interna-
tional criminal law and there, exclusively with
respect to natural persons.

No doubt States may agree to treat a corporate
entity—such as, for example, the Arab Organization
for Industrialization—as an international legal
person, at least for certain purposes.®® But general
international law does not recognize the international
legal personality of “transnational” or “multinational”
corporations. Corporations remain entities, or groups
of entities, created by the national law(s) of their
place(s) of incorporation.

There have been tentative developments in the
direction of asserting international responsibility, e.g.
of armed insurgents and opposition groups. It may be
that this will be extended in future to cover
corporations and other non-State entities; but at

21 Cf. Difference Relating to Immunity from Legal Process of a
Special Rapporteur of the Commission on Human Rights, 1999
I.C.J. 52, at ] 66.

28 See Westland Helicopters Ltd. v. Arab Organisation for
Industrialisation, [1995] 2 All ER 387.
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present discussion of such questions is embryonic and
tends to use looser terms such as “accountability” or
“social responsibility.” International law creates direct
responsibility for specific acts defined as international
crimes, but beyond that it does not have its own
system of responsibility for breaches of international
law on the part of persons generally, still less its own
special system of corporate responsibility.*

4. The Report of the International
Commission of Jurists’ Expert Legal
Panel on Corporate Complicity in
International Crimes Confirms That
No Rule on Corporate Liability has
yet Crystallized in International Law

In its 2008 Report on Corporate Complicity and
Legal Accountability, the International Commission
of Jurists (the “ICJ”), based on a three-year study,
analyses the issues of corporate liability in national
laws and in international criminal law. The three
volumes notably say nothing about corporate liability
under international criminal law or general interna-
tional law. Moreover, the only possible consequence
from companies’ alleged participation in gross human
rights abuses that the ICJ draws in its conclusions is
the so-called “zone of legal risk.” That zone certainly
exists under the various national laws, but nothing is
said as to corporate criminal responsibility or civil

» International treaties increasingly provide forums for
private persons and corporations to seek to vindicate rights at
the international level, e.g. the various human rights courts,
and arbitration tribunals concerned with the protection of
investment. But invariably it is the State or a State entity that
is the respondent, and these mechanisms do not allow for the
respondent State to bring counterclaims for breaches of
international law against the private party.
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liability in international law. The ICJ avoided ana-
lysing the core issue of whether companies are
subjects or addressees of international law at all.

The Criminal Law and International Crimes Report
begins by acknowledging that “no international forum
yet has jurisdiction to prosecute a company as a legal
entity.”® Indeed, all the examples given by the ICJ
Panel for holding corporations criminally responsible
relate to business officials as opposed to corporations
and all are drawn from a purely domestic legal
context.’”® The study also observes that “not all
jurisdictions hold businesses responsible under their
national criminal laws.”® This conclusion, being based
on the study of numerous national legal systems,
serves to refute the argument that corporations
may be held responsible pursuant to the general
principles of law recognized by civilized nations.

Finally, the Panel itself concludes that “significant
opposition to the imposition of criminal sanctions on
companies as legal entities remains.”® While the

30 International Commission of Jurists, 2 Report of the
International Commission of Jurists Expert Legal Panel on
Corporate Complicity in International Crimes, at 6 (2008).

311d. at 50, nn.189, 190 (citing two acquittal judgements of
the Italian Court of Appeals and The Hague Court of Appeals,
respectively, in cases against individuals for alleged breaches of
United Nations embargoes: Judgement in the Case against
Leonid Efimovich Minin and Judgement in the Case against
Guus Kouwenhoven, Hague Court of Appeal, 10 March 2008,
LJN BC 7373).

32 Id. at 57.
3B1d.
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Report advocates the imposition of international
criminal liability on companies in the future as a
desirable development of the law, it nowhere claims
that such corporate criminal liability already exists
in international law.

The ICJ Report on Civil Remedies does not even
attempt to identify an international law regime of
civil liability for corporations. Instead, “the Panel
explores the potential application of the law of civil
remedies to some of the types of business interaction
and interplay which can give rise to allegations of
complicity”® by comparing the differences between
civil and common law national regimes in that respect.
The complete absence of any international law
analysis of corporate civil liability clearly indicates
that after its three-year study, the Panel itself could
not identify any such concept in international law.*

In conclusion, the Report states that “[t]he Panel
believes it to be of great importance that, in the
context of law-making and policy-setting, steps
continue to be taken to tackle, in appropriate ways,
the obstacles to civil liability which can arise, and to
ensure the continuing development of civil liability.”*

3 International Commission of Jurists, 3 Report of the
International Commission of Jurists Expert Legal Panel on
Corporate Complicity in International Crimes, at 28 (2008).

% Id. at 3-6.
% Id. at. 6 (emphasis added).
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B. Even If Corporate Liability were Recog-
nized Under Customary International
Law, It Is Not “accepted by the civilized
world and defined with specificity
comparable to the features of the 18th
century paradigms,” as required by Sosa.

The ATS in terms refers to “violations of the law of
nations”; on its face it does not apply a domestic
United States standard but an international law one.
The concept of the “law of nations” was addressed by
the Permanent Court of International Justice in 1927
in the Lotus Case, where Judge Moore observed that
piracy as an international crime jure gentium (against
the law of nations) is to be distinguished from piracy
under the different municipal laws “which are not of
universal cognizance, so as to be punishable by all
nations.”® The present day standard for the forma-
tion of customary international law, affirmed by the
International Court of Justice, is one of “general
recognition that a rule of law or legal obligation is
involved.”® In the ATS context, the search is for a
norm meeting an even higher threshold of being
“specific, universal and obligatory” and which does
not have “less definitive content and acceptance among
civilized nations than the historical paradigms familiar
when §1350 was enacted.”® The petitioner has to
demonstrate the existence of a norm meeting this
higher standard. Many rules of customary interna-
tional law do not reach this level of specificity

37 Judge Moore, Lotus Case (1927), PCIJ, Series A, No 10, at
70 (emphasis added); see also The Republic of Bolivia v The
Indemnity Mutual Marine Assurance Co., [1909] 1 KB 785.

38 North Sea Continental Shelf (F.R.G. v. Den.; F.R.G. v. Neth.),
1969 1.C.dJ. 3, 43 (Feb. 20) (emphasis added).

39 Sosa, 542 U.S. at 732.
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and universal acceptance. This is true, a fortiori, as
concerns corporate responsibility under present
international law.

The definition of piracy jure gentium nowadays has
been confirmed and repeated in the Geneva Conven-
tion on the High Seas of 1958* and in the United
Nations Convention on the Law of the Sea of 1982, **
which now has 160 States parties. This definition
must thus be regarded as having great authority.*
The same can be observed with respect to the protec-
tion of the rights of diplomatic agents, including
ambassadors, endorsed in general and regional
multilateral treaties with even broader participation.*
No comparable endorsement in a binding international
treaty exists imposing direct corporate liability:
either criminal or civil.

According to Sosa, the ATS does not create new
causes of action. For an ATS action to lie requires
the court to determine that “international law extends
the scope of liability for a violation of a given norm to
the perpetrator being sued, if the defendant is a

%0 Geneva Convention on the High Seas, Art. 15, Apr. 29,
1958, 450 U.N.T.S. 82, Article 15.

41 United Nations Convention on the Law of the Sea, Art. 101,
Dec. 10, 1982, 1833 U.N.T.S. 3.

42 1 Oppenheim’s International Law, at 747 (9th ed. 1992).

3 See, e.g., United Nations Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents, entered into force Feb. 20,
1977, 13 I.L.M. (1974); OAS Convention to Prevent and Punish
the Act of Terrorism Taking the Form of Crimes Against
Persons and Related Extortion that are of International Signifi-
cance, signed Feb. 2, 1971, 10 I.L.M. 255 (1971).
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private actor such as corporation or individual.”** The
federal courts do not have power “to mold substantive
law;”* rather they take cognizance that under exist-
ing international law this defendant is liable for
breach of an international law norm to this plaintiff

in respect of the conduct alleged.

Moreover the recognition that such a norm exists
creating a private right of action should be under-
taken “with great caution.”*®

II. THE US DISTRICT COURT’S ASSERTION
OF JURISDICTION IN THIS CASE
INVOLVING CLAIMS BY SUDANESE
PLAINTIFFS AGAINST A CANADIAN
CORPORATION BASED ON EVENTS
THAT OCCURRED IN SUDAN IS CON-
TRARY TO INTERNATIONAL LAW.

As Professor Shaw notes in his Amicus Curiae brief
submitted in support of Conditional Cross-Petitioner,
the issues of extraterritoriality and universal juris-
diction were raised by Justice Breyer in Sosa,*’
questioning whether the exercise of jurisdiction under
the ATS was “consistent with those notions of comity
that lead each nation to respect the sovereign rights
of other nations by limiting the reach of its laws and
their enforcement” in a situation like the present

4542 U.S. at 732 n. 20 (emphasis added). See also id. at 760
(Breyer, J. concurring) (“to qualify for recognition under the
ATS a norm of international law...must extend liability to the
type of perpetrator (e.g., a private actor) the plaintiff seeks to
sue”).

“®Id. at 713.
% Id. at. 728.

47 ]d. at 761-2 Breyer, J., concurring.
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one, when “foreign persons injured abroad bring suit
in the United States under the ATS, asking the
courts to recognize a claim that a certain kind of
foreign conduct violates an international norm.” The
conclusions of Professor Shaw are endorsed.

Petitioners say that the District Court had jurisdic-
tion, inter alia, on the basis of principles of universal
jurisdiction. This is highly questionable.

Universal jurisdiction “remains a matter of contro-
versy within the international legal community,”*®
which casts doubt on petitioners’ implied assertion
that, with respect to the conduct in issue in the
present case, it has achieved the degree of acceptance
indicative of a customary international law rule. It
has long been established that all States may
exercise jurisdiction over piracy on the high seas, but
that answers a different question—namely, how to
deal with acts committed outside any territorial
jurisdiction whatsoever.

Certain acts, in addition to piracy, are said to belong
to a category of “crimes of universal jurisdiction.”
But this is a very limited category. It does not include
the indirect involvement (conspiracy, etc.) that
petitioners say Talisman Energy had in alleged
offences in the Sudan.” Even where jurisdiction has

8 Questions of Interpretation and Application of the 1971
Montreal Convention Arising from the Aerial Incident at
Lockerbie (Libyan Arab Jamahiriya v. U.S.A.), 1998 1.C.J. 115,
at 49 (dissenting opinion of Judge Oda) | 8.

* For a list of several possible universal crimes, see United
States v. Yunis, 924 F.2d 1086, 1091 (D.C. Cir. 1991) (Mikva,
C.J.). See also the shorter list in Case Concerning Questions of
Interpretation and Application of the 1971 Montreal Convention
Arising From the Aerial Incident at Lockerbie (Libyan Arab
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been exercised under the title “universal jurisdiction,”
it has not been without limits. In particular, such
jurisdiction does not apply to a foreign defendant in
absentia.” Universal jurisdiction, so called, has been
accepted where the defendant had “established his
centre of interests” in the national territory.”’ I
understand that Talisman Energy cannot be said to
have “established [its] centre of interests” in New
York. As a matter of international law, the assertion
of jurisdiction by a U.S. court over a Canadian company
for conduct allegedly carried out in the Sudan by
a foreign subsidiary is not supported by the mere
presence in the United States of a different
subsidiary of Talisman Energy having no link to
Sudan.

Jamahiriya v. USA), 1998 1.C.J. 115, at 178, 179 (dissenting
opinion of Judge Oda) ] 17, 20.

50 Arrest Warrant of April 11, 2000 (Congo v. Belg.), 2002
I.C.J. 3, 39-40, 42 (Feb. 11) (Separate Opinion of President
Guillaume) ] 9, 12. In the Arrest Warrant Case, though on
other grounds, a Belgian arrest warrant for a Congolese cabinet

minister, issued on a theory of universal jurisdiction, was
rejected. Id. at 29-30, ] 70-71.

11d. at 41, T 12.
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CONCLUSION

For these reasons, international law currently fur-
nishes no rule “accepted by the civilized world and
defined with specificity comparable to the features of
the 18th century paradigms” for corporate responsi-
bility, either civil or criminal. Thus the petitioners
fail to establish jurisdiction under the Sosa ruling of
this Court.

Respectfully submitted,

JAMES CRAWFORD SC
WHEWELL PROFESSOR OF
INTERNATIONAL LAW
University of Cambridge

5 Cranmer Road
Cambridge CB3 9BL
United Kingdom
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