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QUESTION PRESENTED 

;hether a person EonFiEted under state JaK for 
simpJe druN possession Oa misdemeanor under federaJ 
JaKP maQ Re deemed SEonFiEted ofT an SaNNraFated 
feJonQT for purposes of the ImmiNration and 
(ationaJitQ 'Et on the theorQ that he EouJd haFe Reen 
proseEuted for reEidiFist simpJe possession Oa federaJ 
JaK feJonQP2 eFen thouNh there Kas no EharNe or 
findinN of a prior EonFiEtion in his state Eourt 
proseEution for possession5 
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INTRODUCTION 
Amici curiaeVma Nroup of orNanijations Kho 

represent or adFoEate for refuNees and asQJum 
seefersmrespeEtfuJJQ suRmit this Rrief to aJert the 
Court to the impaEt its deEision maQ haFe on 
indiFiduaJs fJeeinN perseEution and on this (ationds 
EompJianEe Kith its internationaJ treatQ oRJiNations5 

;hen it aEEeded to the U5(5 3rotoEoJ ,eJatinN to 
the Status of ,efuNees Othe S3rotoEoJTP2 the United 
States aNreed that it KouJd not use EriminaJ EonduEt 
as a reason to denQ asQJum unJess the refuNee had 
Reen EonFiEted of a SpartiEuJarJQ serious ErimeT and 
thus SEonstitutes a danNer to the EommunitQ5T  In the 
Qears sinEe then2 this (ation has reaffirmed its 
Eommitment to the 3rotoEoJds prinEipJes2 EodifQinN its 
proFisions in the U5S5 Code5 

The 7ifth CirEuitds interpretation of the 
ImmiNration and (ationaJitQ 'Et Othe SI('TP KouJd 
Jead ineFitaRJQ to a FioJation of the 3rotoEoJ5  
'EEordinN to the 7ifth CirEuit2 a refuNee is deemed to 
haFe Reen EonFiEted of an aNNraFated feJonQ Khen he 
Kas in faEt EonFiEted onJQ of misdemeanor possession 
of a EontroJJed suRstanEe under state JaKmhere2 a 
sinNJe taRJet of iana^mReEause he could have been 
ORut Kas notP proseEuted as a reEidiFist offender 
under federaJ JaK5  ' EonFiEtion for an aNNraFated 
feJonQmKhether SdeemedT or aEtuaJmis an automatiE 
Rar to asQJum5  It aJso operates as a presumptiFe Rar 
to SKithhoJdinN of remoFaJTmthe form of proteEtion 
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Nranted to a refuNee if there is a EJear proRaRiJitQ that 
her Jife or freedom KouJd Re at risf if she returned to 
her home EountrQ5  Under the 7ifth CirEuitds 
interpretation of the I('2 then2 an asQJum seefer 
under these EirEumstanEes must Re denied asQJum 
and KouJd presumptiFeJQ Re denied KithhoJdinN of 
remoFaJmeFen thouNh she has neFer Reen EonFiEted 
of anQthinN approaEhinN a SpartiEuJarJQ serious 
ErimeT that KouJd mafe her a SdanNer to the 
EommunitQ5T 

This Court has JonN reEoNnijed that statutes 
shouJd not Re Eonstrued in a manner that KouJd put 
the United States in FioJation of the JaK of nations2 
unJess the JanNuaNe of the statute unamRiNuousJQ 
EompeJs suEh a resuJt5  See Murray F5 The Charming 
Betsy2 _ U5S5 OW CranEhP _X OVa`XP5  &Fen if the 7ifth 
CirEuitds readinN of the reJeFant statutes here Kere 
permissiRJe under their pJain JanNuaNe2 the 
ineFitaRJe EonfJiEt Kith this (ationds treatQ 
oRJiNations shouJd EompeJ reneEtinN suEh an 
interpretation5 

 INTEREST OF AMICI CURIAE 
The (ationaJ ImmiNrant #ustiEe Center OS(I#CTP 

is a proNram of the -eartJand 'JJianEe for -uman 
(eeds and -uman ,iNhts2 a non0profit Eorporation 
head[uartered in ChiEaNo2 IJJinois5  (I#C is dediEated 
to ensurinN human riNhts proteEtions and aEEess to 
nustiEe for aJJ immiNrants2 refuNees2 and asQJum 
seefers5  :Q partnerinN Kith more than V2``` 
attorneQs from the nationds JeadinN JaK firms2 (I#C 
proFides direEt JeNaJ serFiEes to appro^imateJQ a2``` 
indiFiduaJs annuaJJQ5  This e^perienEe informs (I#Cds 
adFoEaEQ2 JitiNation2 and eduEationaJ initiatiFes2 as it 
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promotes human riNhts on a JoEaJ2 reNionaJ2 nationaJ2 
and internationaJ staNe5 

The 'dFoEates for -uman ,iNhts are a non0
NoFernmentaJ2 non0profit orNanijation dediEated to 
the promotion and proteEtion of internationaJJQ 
reEoNnijed human riNhts5  7ounded in VZa\2 the 
orNanijation todaQ enNaNes nearJQ V2``` aEtiFe 
FoJunteers annuaJJQ to doEument human riNhts 
aRuses2 adFoEate on RehaJf of indiFiduaJ FiEtims of 
human riNhts FioJations2 eduEate on human riNhts 
issues2 and proFide traininN and teEhniEaJ assistanEe 
to address and preFent human riNhts FioJations5 The 
'dFoEates for -uman ,iNhts proFide pro Rono JeNaJ 
assistanEe to indiNent asQJum seefers in the Upper 
9idKest5  The orNanijation has a stronN interest in 
seeinN that the United States Eonstrue JeNaJ 
proteEtions for refuNees and for those in danNer of 
torture in a KaQ that is Eonsistent Kith internationaJ 
human riNhts standards in the ConFention ,eJatinN 
to the Status of ,efuNees2 #uJQ Wa2 VZ]V2 VaZ U5(5T5S5 
V]`2 reprinted in VZ U5S5T5 _W]Z Othe SConFentionTP 
and the ConFention 'Nainst Torture5 

The ImmiNrant *aK Center of 9innesota is a 
9innesota0Rased orNanijation that enNaNes in 
adFoEaEQ2 direEt serFiEes2 eduEation2 outreaEh2 and 
impaEt JitiNation to proteEt the EiFiJ riNhts of 
immiNrants5 It represents asQJees and refuNees 
throuNhout 9innesota in remoFaJ proEeedinNs Refore 
the immiNration Eourts and the :oard of ImmiNration 
'ppeaJs5 

The ImmiNrantsd ,iNhts 3roneEt of 3uRJiE CounseJ 
proFides representation to indiFiduaJs seefinN 
asQJum in the United States2 representinN EJients 
from aJJ oFer the KorJd for Khom the U5S5 is the Jast 
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pJaEe of refuNe and return to their home EountrQ maQ 
mean death or torture5 3uRJiE CounseJ is the JarNest 
pro Rono puRJiE interest JaK firm in the KorJd5  
7ounded in VZY`2 3uRJiE CounseJ is dediEated to 
adFanEinN e[uaJ nustiEe under JaK RQ deJiFerinN free 
JeNaJ and soEiaJ serFiEes to the most FuJneraRJe 
memRers of our EommunitQ5  Its staff of \Z attorneQs 
and ] soEiaJ KorfersmaJonN Kith thousands of 
FoJunteer JaKQers2 JaK students2 and JeNaJ 
professionaJsmassist more than WY2``` JoK inEome 
EhiJdren2 Qouth2 aduJts2 and famiJies eaEh Qear5 

Amici haFe a suRstantiaJ interest in the issue noK 
Refore the Court2 Roth as adFoEates for the riNhts of 
refuNees and asQJum seefers NeneraJJQ and as 
proFiders of JeNaJ assistanEe to refuNees and asQJum 
seefers2 either direEtJQ or throuNh netKorfs of pro 
Rono attorneQs5   )iFen their e^perienEe and 
perspeEtiFe2 Amici are KeJJ0situated to assist the 
Court in understandinN hoK the SaNNraFated feJonQT 
issue KiJJ impaEt indiFiduaJs fJeeinN perseEution2 as 
KeJJ as hoK it KiJJ affeEt this (ationds EompJianEe 
Kith its internationaJ treatQ oRJiNations EonEerninN 
refuNees5 

STATEMENT 
The Ease Refore the Court arises out of a EompJe^ 

KeR of statutorQ proFisions that determines Khether 
a person has Reen EonFiEted of an SaNNraFated feJonQT 
for purposes of the I('5  's disEussed further ReJoK2 
the Courtds interpretation of these proFisions EouJd 
haFe serious impJiEations for refuNees ReEause of hoK 
that term is inEorporated into the statutes reJatinN to 
asQJum and SKithhoJdinN of remoFaJ5T   

's this Court reEoNnijed in Lopez F5 Gonzales2 ]XZ 
U5S5 XY OW``_P2 a EonFiEtion for an aNNraFated feJonQ 
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has more serious EoJJateraJ Eonse[uenEes than a 
SfeJonQ EonFiEtion simpJeT ReEause of hoK federaJ 
statutes and the SentenEinN )uideJines inEorporate 
the term SaNNraFated feJonQ5T  Id. at ]`5  Under the 
I('2 if a refuNee is SEonFiEted ofT an SaNNraFated 
feJonQ2T she is EateNoriEaJJQ ineJiNiRJe for asQJum5  a 
U5S5C5 c VV]aORPOWPo see aJso Lopez2 ]XZ U5S5 at ]`0]V5  
She is aJso presumptiFeJQ ineJiNiRJe for KithhoJdinN of 
remoFaJ Oa U5S5C5 c VW\VORPO\PP2 KhiEh means she Ean 
Re returned to the EountrQ she fJed for fear of 
perseEution5 

The I(' defines the term SaNNraFated feJonQT as 
inEJudinN 

p p p iJJiEit traffiEfinN in a EontroJJed 
suRstanEe Oas defined in seEtion V`W of 
the ControJJed SuRstanEes 'EtP2 
inEJudinN a druN traffiEfinN Erime Oas 
defined in seEtion ZWXOEP of titJe Va2 U5S5 
CodeP5 

a U5S5C5 c VV`VOaPOX\PO:P5W 
'JthouNh the I(' does not define SiJJiEit 

traffiEfinN2T SeEtion ZWXOEPOWP of TitJe Va defines SdruN 
traffiEfinN Erime2T a suREateNorQ of iJJiEit traffiEfinN2 
as 

anQ feJonQ punishaRJe under the 
ControJJed SuRstanEes 'Et OWV U5S5C5 
a`V et se[5P2 the ControJJed SuRstanEes 
Import and &^port 'Et OWV U5S5C5 Z]V et 
se[5P2 or the 9aritime 1ruN *aK 
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&nforEement 'Et OX_ U5S5C5 'pp5 VZ`V et 
se[5P5 

Va U5S5C5 c ZWXOEPOWP5 
In NeneraJ2 StraffiEfinNT means Ssome sort of 

EommerEiaJ deaJinN5T  Lopez2 ]XY U5S5 at ]\ OEitinN 
:*'C8dS *'; 1ICTI$(',6 V]\X Oath ed5 W``XPP5  
ConNress2 hoKeFer2 SEounterintuitiFeJQ defineqdr some 
possession offenses as siJJiEit traffiEfinNd 5 5 5 
reNardJess of Khether these federaJ possession 
feJonies or their state Eounterparts Eonstitute siJJiEit 
traffiEfinN in a EontroJJed suRstanEed or sdruN 
traffiEfinNd as those terms are used in ordinarQ 
speeEh5T  Id. at ]] n5_5  'monN these Erimes is a 
repeat possession offense under WV U5S5C5 c aXXOaP 
Khere the prior EonFiEtion has Reen estaRJished and 
the re[uirements for a reEidiFist EonFiEtion set out in 
WV U5S5C5 c a]V haFe Reen met5 

In the deEision under reFieK2 the 7ifth CirEuit 
heJd that these statutorQ proFisions2 tafen toNether2 
re[uire that Khere EonduEt underJQinN a state simpJe 
possession misdemeanor EonFiEtion could have been 
EharNed as a federaJ reEidiFist possession feJonQ2 a 
Eourt must SdeemT the offender as haFinN Reen 
SEonFiEted ofT an aNNraFated feJonQmeFen if that 
state misdemeanor has no eJement of iJJiEit 
traffiEfinN and notKithstandinN that the offender 
Kas neFer EharNed Kith or EonFiEted of reEidiFist 
possession5  In the instant Ease2 for e^ampJe2 9r5 
CaraEhuri0,osendods state misdemeanor EonFiEtion 
for possessinN a sinNJe taRJet of iana^ Kas SdeemedT 
a EonFiEtion of an SaNNraFated feJonQ2T ReEause he 
had preFiousJQ Reen EonFiEted of misdemeanor 
possession and thus could have been ORut Kas notP 
EharNed Kith reEidiFist possession5 
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'monN other thinNs2 the 7ifth CirEuitds 
interpretation stretEhes the &nNJish JanNuaNe too far5  
SimpJQ put2 a SEonFiEtionT for the SaNNraFated feJonQT 
of SdruN traffiEfinNT Eannot reasonaRJQ Re understood 
to mean a EonFiEtion for misdemeanor possession of a 
minor [uantitQ of druNs2 eFen if the EonFiEtion Kas 
not a first offense5  9oreoFer2 and as disEussed 
further ReJoK2 eFen if these statutes EouJd Re read in 
this KaQ2 this (ationds oRJiNations under the 3rotoEoJ 
preEJude suEh an interpretation5 

SUMMARY OF ARGUMENT 
The term SaNNraFated feJonQT has important 

impJiEations for refuNees5  ' refuNee Kho has Reen 
EonFiEted of an SaNNraFated feJonQT in the United 
States is automatiEaJJQ ineJiNiRJe for asQJum2 Kithout 
e^Eeption5  a U5S5C5 c VV]aORPOWPO:POiP5  'dditionaJJQ2 
an asQJum appJiEant or other immiNrant Kho has 
Reen EonFiEted of an SaNNraFated feJonQT is 
presumptiFeJQ ineJiNiRJe for SKithhoJdinN of 
remoFaJTmthe reJief Nranted to a refuNee Khose Jife 
or freedom KouJd Re threatened if she Kere to Re 
returned to her EountrQ of nationaJitQ5  a U5S5C5 
c VW\VORPO\P5 

'JJoKinN a misdemeanor possession EonFiEtion to 
Re deemed a SEonFiEtion ofT an SaNNraFated feJonQT 
simpJQ ReEause it Kas not a first offense2 therefore2 
KouJd haFe NraFe impJiEations for this (ationds 
Eommitment to proteEt those Kho haFe fJed from 
poJitiEaJ2 reJiNious2 and other finds of perseEution5 
Under the 7ifth CirEuitds deEision2 Eertain 
misdemeanor possession EonFiEtions KouJd operate2 
amonN other thinNs2 as a EateNoriEaJ Rar for a refuNee 
seefinN asQJum5  'n immiNration nudNe KouJd haFe 
no disEretion KhateFer to Nrant asQJum in suEh a 
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Ease2 reNardJess of hoK Nreat the risf of perseEution 
the refuNee faEes in her home EountrQ2 or hoK JonN 
aNo the offenses oEEurred5  'nd a misdemeanor 
EonFiEtion for druN possession EouJd mean that a 
refuNee KiJJ Re returned to a EountrQ Khere she KiJJ 
faEe a threat to her Jife or freedom5 

;hen it aEEeded to the 3rotoEoJ2 the United States 
Eommitted to proFidinN Eertain suRstantiFe 
proteEtions to refuNees5  Chief amonN these is the 
proteEtion aNainst SrefoulementT to perseEutionmthe 
return of the refuNee to a pJaEe Khere her Jife or 
freedom KouJd Re threatened5  'JthouNh the EountrQ 
of refuNe maQ denQ proteEtion aNainst refoulement 
Rased on EriminaJ EonFiEtions2 this Rar is Jimited to 
those SKho2 haFinN Reen EonFiEted of a finaJ nudNment 
of a partiEuJarJQ serious Erime2 Eonstituteqr a danNer 
to the EommunitQ of that EountrQ5T  C$(e&(TI$(2 art5 
\\OWP OinEorporated RQ referenEe and reproduEtion RQ 
the 3rotoEoJP5 

To adopt the 7ifth CirEuitds readinN of the reJeFant 
statutes KouJd put the United States in FioJation of 
its Eommitments under the 3rotoEoJ and the 
ConFentionma resuJt that ConNress presumptiFeJQ 
did not intend5  's this Court has reEoNnijed2 a 
statute shouJd not Re Eonstrued in a manner that 
KouJd put the United States in FioJation of its 
internationaJ treatQ oRJiNations unJess the statutorQ 
JanNuaNe unamRiNuousJQ EompeJs that resuJt5  
Murray F5 The Charming Betsy2 _ U5S5 OW CranEhP _X 
OVa`XP5  Thus2 to the e^tent that these statutorQ 
terms are susEeptiRJe to more than one 
interpretation2 the Charming Betsy doEtrine proFides 
an additionaJ reason to adopt a readinN that Jimits 
SEonFiEtion ofT an SaNNraFated feJonQT to its pJain 
meaninNmand to esEheK e^pansion of these Eommon 
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terms to enEompass a EonFiEtion for a simpJe 
possession misdemeanor that SEouJd haFe Reen 
EharNedT as a reEidiFist offense5 

In JiNht of the impaEt of this issue on this (ationds 
treatQ oRJiNations and its oKn JaKs impJementinN 
those oRJiNationsmand in JiNht of the impaEt the 
Courtds deEision KiJJ haFe on those Kho haFe fJed 
perseEution Rased on reJiNion2 raEe2 nationaJitQ2 
memRership in a soEiaJ Nroup2 or poJitiEaJ opinionm
Amici urNe this Court to reneEt the strained statutorQ 
interpretation adopted RQ the 7ifth CirEuit5 

ARGUMENT 
I.  The United States has agreed to protect 

refugees from )*+,-.*/*01 to persecution, 
and its statutes reflect that commitment. 
'Jmost X` Qears aNo2 the United States aEEeded to 

the 3rotoEoJ ,eJatinN to the Status of ,efuNees5  In so 
doinN2 the United States made a Eommitment to 
EompJQ Kith the suRstantiFe proFisions of 'rtiEJes W 
throuNh \X of the VZ]V ConFention ,eJatinN to the 
Status of ,efuNees2 deFeJoped in the aftermath of 
;orJd ;ar II5  See Immigration ) Naturalization 
Serv. F5 Stevic2 X_Y U5S5 X`Y2 XV_ OVZaXPo #'9&S C5 
-'T-';'62 T-& *'; $7 ,&7U)&& ST'TUS a OreF5 ed5 
VZZaP5  The United States Kas aEtiFeJQ inFoJFed in 
draftinN the ConFention and EreatinN an 
internationaJ refuNee proteEtion reNime to ensure the 
proteEtion of those Kho fJee perseEution5\ 
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'rtiEJe \\ of the ConFention is inEorporated into 
the 3rotoEoJ RQ referenEe and reproduEtion5  The first 
paraNraph of 'rtiEJe \\ SproFides an entitJement for 
the suREateNorQ qof refuNeesr that sKouJd Re 
threatenedd Kith perseEution upon their return5T  
Immigration ) Naturalization Serv. F5 Cardoza-
Fonseca2 Xa` U5S5 XWV2 XXV OVZaYP5  SpeEifiEaJJQ2 the 
first paraNraph statesg 

(o ContraEtinN State shaJJ e^peJ or 
return OSrefoulerTP a refuNee in anQ 
manner KhatsoeFer to the frontiers of 
territories Khere his Jife or freedom 
KouJd Re threatened on aEEount of his 
raEe2 reJiNion2 nationaJitQ2 memRership 
of a partiEuJar soEiaJ Nroup or poJitiEaJ 
opinion5 

C$(e&(TI$(2 art5 \\OVP5  This is EommonJQ fnoKn as 
the proteEtion of Snon0refoulement5S  S's the 
SeEretarQ of State EorreEtJQ e^pJained Khen the 
3rotoEoJ Kas under Eonsiderationg sq7roremost amonN 
the riNhts KhiEh the 3rotoEoJ KouJd Nuarantee to 
refuNees is the prohiRition Ounder 'rtiEJe \\ of the 
ConFentionP aNainst their e^puJsion or return to anQ 
EountrQ in KhiEh their Jife or freedom KouJd Re 
threatened5dT  Stevic2 X_Y U5S5 at XWao see aJso 
C$(e&(TI$(2 prRJ5 t W OnotinN that these proFisions 
Kere intended to address the internationaJ 
EommunitQds Sprofound EonEern for refuNeesT and Sto 
assure refuNees the Kidest possiRJe e^erEise of qtheirr 
fundamentaJ riNhts and freedomsTP5 

The seEond paraNraph of 'rtiEJe \\ desEriRes tKo 
narroK EateNories of refuNees Kho are not entitJed to 
this proteEtion2 in FieK of the danNer theQ KouJd 
present to the host EountrQg 
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The Renefit of the present proFision maQ 
not2 hoKeFer2 Re EJaimed RQ a refuNee 
Khom there are reasonaRJe Nrounds for 
reNardinN as a danNer to the seEuritQ of 
the EountrQ in KhiEh he is2 or who, 
having been convicted by a final 
judgment of a particularly serious crime, 
constitutes a danger to the community of 
that country5 

C$(e&(TI$(2 art5  \\OWP Oemphasis addedP5 
To RrinN the United States into EonformanEe Kith 

the JanNuaNe and re[uirements of the 3rotoEoJ and 
ConFention2 ConNress enaEted the ,efuNee 'Et5  See 
Cardoza-Fonseca2 Xa` U5S5 at X\_5  The 'Et 
reaffirmed this (ationds Eommitment to Sone of the 
oJdest themes in qitsr historQmKeJEominN homeJess 
refuNees to our shores5T  S5 ,ep5 (o5 Z_0W]_2 at V 
OVZYZP2 reprinted in VZa` U5S5C5C5'5(5 VXV2 VXV5 

's part of this same effort2 ConNress aJso amended 
the I(' to add the proFision EodifQinN the method RQ 
KhiEh a refuNee Ean oRtain asQJum5  a U5S5C5 c VV]ao 
see Cardoza-Fonseca2 Xa` U5S5 at XW\5  The United 
States KiJJ reEoNnije a refuNeeds status and her 
eJiNiRiJitQ for asQJum if she Ean proFe that she has 
suffered from past perseEution or has a SKeJJ0founded 
fear of future perseEutionT Rased upon raEe2 reJiNion2 
nationaJitQ2 memRership in a partiEuJar soEiaJ Nroup2 
or poJitiEaJ opinion5  a U5S5C5 c VV`VOaPOXWPO'P5 

ConNress further amended the I(' to proFide that 
the 'ttorneQ )eneraJ Eannot return anQ aJien to a 
EountrQ if he EonEJudes that the aJiends Jife or freedom 
KouJd Re threatened there ReEause of perseEution5  
Stevic2 X_Y U5S5 at XV`0VV5  This form of proteEtionm
fnoKn as SKithhoJdinN of remoFaJTmKas made 
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mandatorQ Othat is2 not disEretionarQP and is intended 
to EodifQ our (ationds non0refoulement oRJiNation 
under the ConFention5  See a U5S5C5 c VW\VORPO\PO'Po 
Stevic2 X_Y U5S5 at XWV OnotinN that the U5S5 Ean meet 
its oRJiNations under the 3rotoEoJ RQ proFidinN either 
asQJum or KithhoJdinN of remoFaJ to an aJien Kho 
meets the definition of a refuNeeP5  &JiNiRiJitQ for 
KithhoJdinN of remoFaJ re[uires a demonstration of a 
SEJear proRaRiJitQT that the aJiends Jife or freedom 
KouJd Re threatened5  Stevic2 X_Y U5S5 at XWXo see aJso 
a U5S5C5 c VW\VORPO\PO'P b ORPO\PO:P5 X 

In seefinN proteEtion in the United States2 
refuNees NeneraJJQ appJQ for Roth asQJum and 
KithhoJdinN of remoFaJ5  There are important 
differenEes RetKeen these tKo tQpes of reJief2 
hoKeFer5  7or e^ampJe2 an asQJee Ean Korf Kithout 
an empJoQment authorijation doEument and Ean 
oRtain an unrestriEted soEiaJ seEuritQ Eard5]  She maQ 
appJQ for a refuNee traFeJ doEument that KiJJ aJJoK 
for traFeJ aRroad5  See a C575,5 c WW\5VORP5  'nd she 
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maQ appJQ to adnust her status to that of JeNaJ 
permanent resident one Qear after reEeiFinN asQJum2 
puttinN her on the path to U5S5 Eitijenship5  See a 
C575,5 c W`Z5WOaP5  In addition2 as reEommended RQ 
the 7inaJ 'Et of the ConferenEe that adopted the 
ConFention2 in order to preserFe famiJQ unitQ2 an 
asQJee Ean appJQ for deriFatiFe asQJum status for her 
spouse and minor EhiJdren5  a U5S5C5 c VV]aORPO\P5_ 

;hiJe a refuNee Kho is Nranted KithhoJdinN of 
remoFaJ KiJJ stiJJ Re proteEted from deportation to her 
EountrQ of perseEution2 she EouJd stiJJ Re deported to 
another EountrQ5  She is aJso not entitJed to RrinN her 
spouse and EhiJdren to safetQ in the United States or 
to anQ of the other Renefits of asQJum desEriRed 
aRoFe5 
II. U.S. law bars a person convicted of a 

“particularly serious crime” from both 
asylum and withholding of removal, and it 
equates a “particularly serious crime” with 
an “aggravated felony” under the INA. 
In the Eonte^t of Roth asQJum and KithhoJdinN of 

remoFaJ2 ConNress added JanNuaNe that traEfs the 
e^Eeption in the seEond paraNraph of 'rtiEJe \\5  Thus 
it e^Eepted anQ refuNee Kho2 ShaFinN Reen EonFiEted 
RQ a finaJ nudNment of a partiEuJarJQ serious Erime2 
Eonstitutes a danNer to the EommunitQT from the 
Renefits of Roth of these statutes5  a U5S5C5 
c VV]aORPOWPO'POiiPo a U5S5C5 c VW]\OhPOWPO:P2 repealed 
and recodified2 a U5S5C5 c VW\VORPO\PO:POiiP OSthe aJien2 
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haFinN Reen EonFiEted RQ a finaJ nudNment of a 
partiEuJarJQ serious Erime is a danNer to the 
EommunitQTP5 

ConNress has NeneraJJQ e[uated SpartiEuJarJQ 
serious ErimeT under the I(' Kith the EateNorQ of 
SaNNraFated feJonQ5T  See a U5S5C5 c VV`VOaPOX\Po see 
aJso a U5S5C5 c VV]aORPOWPO:POiP5  S'NNraFated feJonQ2T 
in turn2 is defined RQ the I(' to inEJude the 
foJJoKinN2 amonN other thinNsg 

Smurder2 rape2 or se^uaJ aRuse of a 
minorT 
 a U5S5C5 c VV`VOX\PO'Pro 
San offense thatmreJates to the oKninN2 
EontroJJinN2 manaNinN2 or superFisinN of 
a prostitution RusinessT qid5 c 
VV`VOX\PO8Pro 
San offense reJatinN to EommerEiaJ 
RriRerQ2 EounterfeitinN2 forNerQ2 or 
traffiEfinN in FehiEJes the identifiEation 
numRers of KhiEh haFe Reen aJtered for 
KhiEh the term of imprisonment is at 
Jeast one QearT 
qid5 c VV`VOX\PO,Pro and  
SiJJiEit traffiEfinN in a EontroJJed 
suRstanEe Oas defined in seEtion V`W of 
the ControJJed SuRstanEes 'EtP2 
inEJudinN a druN traffiEfinN Erime Oas 
defined in seEtion ZWXOEP of titJe Va2 U5S5 
CodeP5T 
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a U5S5C5 c VV`VOaPOX\PO:P5Y  's shoKn ReJoK2 ReEause 
an aJien ReEomes ineJiNiRJe to remain in the United 
States if she is SEonFiEted ofT an SaNNraFated feJonQ2T 
this Courtds interpretation of those terms in this Ease 
EouJd haFe dramatiE impJiEations for refuNees Kho 
faEe a risf of perseEution if theQ are returned to their 
Eountries of nationaJitQ5 

A.  A person who commits an “aggravated 
felony” is automatically ineligible for 
asylum. 

's noted aRoFe2 the U5S5 KiJJ reEoNnije a refuNeeds 
status and her eJiNiRiJitQ for asQJum if she Ean proFe 
that she has suffered from past perseEution or has a 
SKeJJ0founded fear of future perseEutionT Rased upon 
raEe2 reJiNion2 nationaJitQ2 memRership in a partiEuJar 
                                                                                                                    

Y   Amici note that the definition of SaNNraFated feJonQT e^tends 
RQ statute to foreiNn EonFiEtions2 a U5S5C5 c VV`VOaPOX\P5 
'JthouNh it maQ Re more appropriate to FieK foreiNn EonFiEtions 
throuNh the Sserious nonpoJitiEaJ ErimeT Rar in a U5S5C c 
VV]aORPOWPO'POIIIP2 the aNenEQ noK appears to appJQ the per se 
ruJes of a U5S5C5 c VV]aORPOWPO:POIP to foreiNn offenses5  Compare 
a C7, c W`a5V\OEPOVP OEurrent JaKP Kith a C7, c W`a5V\OEPOWP Ofor 
asQJum appJiEations fiJed Refore VZZY2 a Erime EouJd Re 
partiEuJarJQ serious onJQ if Eommitted Sin the United StatesTP5  
SettinN aside the potentiaJ proRJems inherent in reJQinN on 
EonFiEtions imposed RQ oppressiFe reNimes Osee2 e.g.2 S6arosJaF 
*esiFg 7ramed on 1ruN CharNe2T The Ukrainian Weekly2 (o5 V_2 
'priJ VY2 VZa\2 at p5W OaFaiJaRJe at 
httpghhKKK5sEriRd5EomhdoEhV_\\\W\WhThe0Ufrainian0;eefJQ0
VZa\V_P OreportinN that Ufrainian dissident Kas framed RQ the 
U5S5S5,5 on faJse EharNes of druN possessionPo see aJso Matter of 
B-2 V Ib( 1eE5 XY O:I'2 '5)5 VZXVPP2 if a simpJe possession 
offense Ean Re an SaNNraFated feJonQ2T that EouJd mean that a 
refuNee Kith a KeJJ0founded fear of perseEution KouJd Re 
ineJiNiRJe for asQJum simpJQ ReEause of druN possession offenses 
Eommitted in her Qouth2 Refore she ReEame a tarNet of 
perseEution and fJed her home EountrQ5 
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soEiaJ Nroup2 or poJitiEaJ opinion5  a U5S5C5 
c VV`VOaPOXWPO'P5 

' refuNee Kho has Reen SEonFiEted ofT an 
SaNNraFated feJonQT KhiJe in the United States2 
hoKeFer2 is automatiEaJJQ ineJiNiRJe for a Nrant of 
asQJum2 notKithstandinN her KeJJ0founded fear of 
perseEution5  See a U5S5C5 c VV]aORPOWPO'POiiP b 
ORPOWPO:POiP5  's disEussed aRoFe2 SeEtion 
VV]aORPOWPO'POiiP of TitJe a proFides EateNoriEaJJQ that 
asQJum is not aFaiJaRJe to one EonFiEted of a 
SpartiEuJarJQ serious Erime5T  It further proFides that 
San aJien Kho has Reen EonFiEted of an aNNraFated 
feJonQ shaJJ Re Eonsidered to haFe Reen EonFiEted of a 
partiEuJarJQ serious Erime5T  a U5S5C5 
c VV]aORPOWPO:POiP5  These proFisions thus ereEt an 
automatiE Rar to asQJum for anQone Kho has Reen 
SEonFiEted ofT an SaNNraFated feJonQ5T   

The impJiEations of this Rar to asQJum are NraFe5  
's disEussed aRoFe2 a Nrant of asQJum Earries Kith it 
a numRer of important riNhts and Renefits that assist 
a refuNee and her famiJQ to ReEome inteNrated into 
U5S5 soEietQ2 inEJudinN the aRiJitQ to Korf Kithout an 
empJoQment authorijation doEument2 to appJQ after 
one Qear to adnust her status to that of a JeNaJ 
permanent resident2 and to appJQ for deriFatiFe 
asQJum status for immediate famiJQ memRers5  Under 
the 7ifth CirEuitds readinN of the reJeFant statutes2 
then2 a refuNee KiJJ suffer NraFe Eonse[uenEes eFen if 
her onJQ EonFiEtions Kere Rased on misdemeanor 
EharNes of simpJe possessionminEJudinN2 for e^ampJe2 
Khere one of those possessions is for a sinNJe taRJet of 
iana^mas JonN as the )oFernment Ean assert that 
she could have been EharNed as a reEidiFist offender5  
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B.  A person who commits an “aggravated 
felony” is presumptively ineligible for 
withholding of removal. 

' person Kho is not a U5S5 Eitijen and JaEfs FaJid 
immiNration status maQ Re SremoFedT on that Rasis5  
*ifeKise2 a person Kho has Reen Nranted JeNaJ status 
in this EountrQ2 eFen a JaKfuJ permanent resident2 
Ean Re SremoFedT if she is SEonFiEted ofT EriminaJ 
EonduEt5  's noted aRoFe2 hoKeFer2 a refuNee under 
these EirEumstanEes KiJJ Re entitJed to SKithhoJdinN 
of remoFaJT if she Ean shoK that her Jife or freedom 
KouJd Re threatened upon her return on aEEount of 
raEe2  reJiNion2 nationaJitQ2 memRership in a 
partiEuJar soEiaJ Nroup2 or poJitiEaJ opinion5  See a 
U5S5C5 c VW\VORPO\PO'P5 

S;ithhoJdinN of remoFaJT is not aFaiJaRJe if the 
'ttorneQ )eneraJ deEides that Sthe aJien2 haFinN Reen 
EonFiEted RQ a finaJ nudNment of a partiEuJarJQ serious 
Erime2 is a danNer to the EommunitQ of the United 
States5T  a U5S5C5 c VW\VORPO\PO:POiiP5a  'JthouNh the 
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statute itseJf does not define the term SpartiEuJarJQ 
serious Erime2T the finaJ EJause of SeEtion VW\VORPO\P 
proFidesg 

for purposes of EJause OiiP2 an aJien Kho 
has Reen EonFiEted of an aNNraFated 
feJonQ Oor feJoniesP for KhiEh the aJien 
has Reen sentenEed to an aNNreNate term 
of imprisonment of at Jeast ] Qears shaJJ 
Re Eonsidered to haFe Eommitted a 
partiEuJarJQ serious Erime5 The preFious 
sentenEe shaJJ not preEJude the 'ttorneQ 
)eneraJ from determininN that2 
notKithstandinN the JenNth of the 
sentenEe imposed2 an aJien has Reen 
EonFiEted of a partiEuJarJQ serious Erime5 

a U5S5C5 c VW\VORPO\P OfinaJ EJauseP5Z  Thus2 RQ statute2 
a refuNee EonFiEted of an aNNraFated feJonQ and 
sentenEed to at Jeast fiFe Qears of imprisonment is 
automatically deemed to haFe Eommitted a 
SpartiEuJarJQ serious ErimeT that Rars her from 
reEeiFinN SKithhoJdinN of remoFaJ5T Matter of Y-L-, W\ 
Ib( 1eE5 WY`2 WY\ O'5)5 W``WP5  If a state EonFiEtion 
for possession Ean Re deemed a SEonFiEtion ofT an 
SaNNraFated feJonQT under the statutes at issue here2 
then eFen a refuNee Kith a suspended sentenEe EouJd 
faJJ under this automatiE Rar to KithhoJdinN of 
remoFaJ5  See a U5S5C5 c VV`VOaPOXaPO:P OfiFe0Qear 
threshoJd inEJudes suspended sentenEesP5   
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Indeed2 eFen if the totaJ sentenEe is less than fiFe 
Qears2 the Rarrier to reEeiFinN SKithhoJdinN of 
remoFaJT maQ stiJJ Re nearJQ aRsoJute5  7or other 
tQpes of Erimes2 if a refuNee reEeiFes a totaJ sentenEe 
of Jess than fiFe Qears2 the 'ttorneQ )eneraJ has 
disEretion to EonEJude that the SaNNraFated feJonQT is 
not a SpartiEuJarJQ serious ErimeT and henEe does not 
Rar KithhoJdinN of remoFaJ5  Tunis F5 Gonzales2 XXY 
75\d ]XY2 ]XZ OYth Cir5 W``_P OEitinN a U5S5C5 c 
VW\VORPO\PO:POiiPP5  Under the 'ttorneQ )eneraJds 
deEision in Matter of Y-L-2 hoKeFer2 SaNNraFated 
feJoniesT Kith a sentenEe of Jess than fiFe Qears that 
SinFoJFeqer unJaKfuJ traffiEfinN in EontroJJed 
suRstanEes presumptively Eonstitute partiEuJarJQ 
serious Erimes5T  Matter of Y-L-2 W\ Ib( 1eE5 at WYX 
OoFerruJinN Matter of S-S-2 Interim  1eEision \\YX 
O:I' VZZZP2 KhiEh inFofed a Ease0RQ0Ease reFieK to 
determine KhiEh Erimes are SpartiEuJarJQ seriousTP5  
The 'ttorneQ )eneraJ further EonEJuded that onJQ 
under the most Se^traordinarQ and EompeJJinNT 
EirEumstanEes KouJd departure from this 
interpretation Re Karranted or permissiRJe5  Id.  -e 
noted that2 at a minimum2 those EirEumstanEes KouJd 
need to inEJude all of the foJJoKinN Eriteriag 

OVP a FerQ smaJJ [uantitQ of the EontroJJed 
suRstanEeo  
OWP  a FerQ modest amount of moneQ paid for 
the druNs in the offendinN transaEtiono 
O\P mereJQ peripheraJ inFoJFement in the 
EriminaJ aEtiFitQ2 transaEtion2 or EonspiraEQo 
OXP the aRsenEe of anQ FioJenEe or threat of 
FioJenEe2 impJiEit or otherKiseo 
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O]P the aRsenEe of anQ orNanijed Erime or 
terrorist orNanijation inFoJFement2 direEt or 
indireEto and 
O_P the aRsenEe of anQ adFerse or harmfuJ effeEt 
of the aEtiFitQ or transaEtion on nuFeniJes5 

Id. at WY_0YY5 
'EEordinN to the 'ttorneQ )eneraJ2 onJQ if all 

these Eriteria Kere present KouJd it Re appropriate to 
Eonsider Khether other2 additionaJ SunusuaJ 
EirEumstanEesT nustifQ departure from the 
presumption that druN0reJated aNNraFated feJonies 
are aJKaQs SpartiEuJarJQ serious5T Id. at WYYo Tunis2 
XXY 75\d at XXZ5  'dditionaJJQ2 the 'ttorneQ )eneraJ 
has EonEJuded that faEts suEh as SEooperation Kith 
JaK enforEement authorities2 Jimited EriminaJ 
histories2 doKnKard departures at sentenEinN2 and 
post0arrest OJet aJone post0EonFiEtionP EJaims of 
Eontrition or innoEenEeT do not nustifQ deFiation from 
the presumption5  W\ Ib( 1eE5  at WYY5 

'JthouNh the EonFiEtions Refore the 'ttorneQ 
)eneraJ in Y-L inFoJFed speEifiE eFidenEe of 
StraffiEfinN2T Khether possession as a seEond or 
suRse[uent offense faJJs Kithin the same EateNorQ 
maQ depend on the outEome of this Ease5  's this 
Court has oRserFed2 Eertain simpJe possession 
offensesminEJudinN repeat offensesmare 
SEounterintuitiFeJQT defined as SiJJiEit traffiEfinNT 
offenses5  Lopez2 ]XZ U5S5 at ]] n5_5  If this Court 
Kere to adopt the 7ifth CirEuitds readinN2 there KouJd 
Re JittJe to preFent the )oFernment from appJQinN the 
Y-L- presumption to anQ and aJJ repeat possession 
offenses2 no matter hoK EounterintuitiFe that resuJt 
maQ Re5 
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To Re sure2 the Y-L- standard purports to Ereate a 
reRuttaRJe presumption and not a per se ruJe5  See 
Ford F5 Bureau of Immigration ) Customs 
Enforcement’s Interim Field Office Director2 WZX 75 
Supp5 Wd _]]2 __V0_W O9515 3a5 W``\P OstatinN Sqtrhe 
'ttorneQ )eneraJ in Matter of Y-L- stopped short of 
EreatinN a per se ruJe that aJJ druN traffiEfinN 
EonFiEtions Eonstitute SpartiEuJarJQ serious ErimesTPo a 
C575,5 c W`a5V_OdPO\P OSqIrt shaJJ Re presumed that an 
aJien EonFiEted of an aNNraFated feJonQ has Reen 
EonFiEted of a partiEuJarJQ serious Erime5TP5 's a 
praEtiEaJ matter2 hoKeFer2 the standard set out RQ 
the 'ttorneQ )eneraJ in Y-L- is EJose to a EompJete 
Rar on KithhoJdinN of remoFaJ2 simpJQ ReEause the 
e^Eeption is so narroK5  7or e^ampJe2 the third Y-L- 
Eriterion Jisted aRoFemre[uirinN Smere peripheraJ 
inFoJFementT in the EriminaJ aEtiFitQ or transaEtionm
KouJd not Re met in the Fast manoritQ of simpJe 
possession Eases2 if the reJeFant EriminaJ aEtiFitQ is 
understood to Re the possession itseJf5  'nd in anQ 
eFent2 eFen if a NiFen possession offense met aJJ the 
Y-L- faEtors2 that faEt aJone KouJd not Nuarantee that 
SKithhoJdinN of remoFaJT KouJd Re Nranted5  

's this disEussion iJJustrates2 this Courtds 
interpretation of the terms SEonFiEted ofT an 
SaNNraFated feJonQT maQ haFe a siNnifiEant impaEt on 
a refuNeeds aRiJitQ to oRtain asQJum and to aFoid 
refoulement to perseEution in her home EountrQ5  That 
impaEt Eannot Re iNnored2 partiEuJarJQ in JiNht of the 
treatQ issues to KhiEh Ke noK turn5 
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III.  The C23)/405 6*178 doctrine compels a 
narrow reading of the definition of 
“aggravated felony.”  
This Court presumes that ConNress intends its 

statutes to EompJQ Kith the JaK of nations unJess the 
statute unamRiNuousJQ states otherKise5 SIt has Reen 
a ma^im of statutorQ EonstruEtion sinEe the deEision 
in Murray F5 The Charming Betsy2 _ U5S5 OW CranEhP 
_X2 VVa OVa`XP2 that san aEt of EonNress ouNht neFer to 
Re Eonstrued to FioJate the JaK of nations2 if anQ other 
possiRJe EonstruEtion remains p p p 5dT  Weinberger F5 
Rossi2 X]_ U5S5 W]2 \W OVZaWP5  Thus2 a statute that is 
susEeptiRJe to more than one readinN shouJd Re 
interpreted in a manner that aFoids EonfJiEt Kith the 
internationaJ treatQ oRJiNations of the United States5  
This RasiE ruJe has Reen foJJoKed RQ this Court in a 
FarietQ of Eonte^ts5V`   

3etitionerds openinN Rrief e^pJains in detaiJ KhQ 
SEonFiEtion ofT an SaNNraFated feJonQT shouJd Re 
understood to inEJude onJQ those aNNraFated feJonies 
for KhiEh the indiFiduaJ Kas aEtuaJJQ EonFiEted Oas 
opposed to those Kith KhiEh she EouJd hQpothetiEaJJQ 
haFe Reen EharNedP5  To the e^tent that the definition 
of SEonFiEted ofT an SaNNraFated feJonQT is aJso 
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susEeptiRJe of an e^panded meaninN2 hoKeFermand 
the 7ifth CirEuit apparentJQ ReJieFes it ismCharming 
Betsy diEtates that these statutorQ terms Re 
interpreted in a manner Eonsistent Kith the (ationds 
treatQ oRJiNations5  's disEussed ReJoK2 deeminN a 
simpJe possession state misdemeanor EonFiEtion to Re 
a SEonFiEtion ofT an SaNNraFated feJonQT KouJd put the 
United States in FioJation of its treatQ oRJiNations and 
impJementinN statutorQ proFisions reJatinN to the 
status of refuNees5  There is no reason to ReJieFe that 
ConNress intended suEh a resuJt5 

A.  The U.S. cannot be in compliance with the 
Protocol if it denies protection to those 
convicted of an offense that it does not 
otherwise regard as “serious.” 

The prohiRition aNainst refoulement to perseEution 
is one of the Eore prinEipJes of the ConFention Oand of 
internationaJ refuNee JaK NeneraJJQP5  'EEordinN to 
the ConFentionds preamRJe2 its purpose is to ensure 
that refuNees ennoQ the Kidest possiRJe e^erEise of the 
fundamentaJ riNhts and freedoms Nuaranteed to aJJ 
peopJe5 C$(e&(TI$(2 prRJ5 t W5  's disEussed aRoFe2 
'rtiEJe \\OVP of the ConFention states thatg Sqnro 
ContraEtinN State shaJJ e^peJ or return OSrefoulerTP a 
refuNee in anQ manner KhatsoeFer to the frontiers of 
territories Khere his Jife or freedom KouJd Re 
threatened on aEEount of his raEe2 reJiNion2 
nationaJitQ2 memRership of a partiEuJar soEiaJ Nroup 
or poJitiEaJ opinion5T   

Thus 'rtiEJe \\OVP affirms the RasiE prinEipJe that 
a person must not Re remoFed from his EountrQ of 
refuNe and sent RaEf to a pJaEe Khere his Jife or 
freedom KouJd Re neopardijed5  'nd the SpartiEuJarJQ 
serious ErimeT e^Eeption of 'rtiEJe \\OWP Ereates onJQ 
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a FerQ Jimited e^Eeption to the fundamentaJ riNht to 
non0refoulement.VV  See  #ames C5 -athaKaQ b CoJin 
#5 -arFeQ2 Framing Refugee Protection in the New 
World Disorder2 \X C$,(&** I(Td* *5#5 W]Y2 WZ\ 
OW``VP O'rtiEJe \\OWP authorijes refoulement to 
perseEution onJQ Khere it is neEessarQ to proteEt the 
EommunitQ in the host nation from an unaEEeptaRJQ 
hiNh JeFeJ of danNerP5 

The struEture of the SpartiEuJarJQ serious ErimeT 
proFisions in U5S5 JaK supports the FieK that 
ConNress EouJd not haFe intended to mafe eFerQ 
simpJe possession that EouJd possiRJQ haFe Reen 
EharNed as a reEidiFist offense an SaNNraFated feJonQT 
for purposes of the I('5  'rtiEJe \\OWPds e^Eeption 
appJies2 in reJeFant part2 to anQone SKho2 haFinN Reen 
EonFiEted RQ a finaJ nudNment of a partiEuJarJQ serious 
Erime2 constitutes a danger to the community of that 
country5T  C$(e&(TI$( art5 \\OWP Oemphasis addedP5 
The statutorQ sEheme that ConNress enaEted to 
impJement that e^Eeption has Reen interpreted to 
ReNin and end Kith Khether the person Eommitted a 
SpartiEuJarJQ serious Erime2T Kithout anQ Ease0RQ0Ease 
determination of SdanNerousness5T See2 e.g.2 Urbina-
Mauricio F5 Immigration ) Naturalization Serv52 ZaZ 
75Wd V`a]2 V`aY OZth Cir5 VZZ\P OSqornEe a Eourt has 
determined that an aJien has Reen EonFiEted of a 
partiEuJarJQ serious Erime2 it need not mafe a 
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separate findinN that the aJien Eonstitutes a danNer 
to the EommunitQo the Jatter foJJoKs naturaJJQ from 
the formerTPo Matter of C.2 W` Ib( 1eE5 ]WZ O:I' 
VZZWP OreneEtinN proposed tKo0step in[uirQ that KouJd 
inEJude a separate assessment of danNerousnessP5VW 
Thus2 Eonsistent Kith 'rtiEJe \\OWP2 ConNress 
presumaRJQ Jimited the terms SpartiEuJarJQ serious 
ErimeT and SaNNraFated feJonQT to inEJude onJQ those 
Erimes that it ReJieFed neEessariJQ mafe a person a 
SdanNer to the EommunitQ5T  It KouJd Re inEonsistent 
Kith that presumption to interpret the definition of 
SaNNraFated feJonQT to inEJude the Erime of possessinN 
a smaJJ [uantitQ of druNs2 eFen if that possession Kas 
repeated5 

ConNressds use of the term SseriousT in other2 
reJated Eonte^ts is aJso instruEtiFe5  The offenses 
ConNress identifies under its definition of Sserious 
druN offenseT in the main penaJtQ proFision under the 
CriminaJ Code inFoJFe either aEtuaJ traffiEfinN2 
partiEipation in a EontinuinN EriminaJ enterprise2 
importinN or e^portinN2 or possession with the intent 
to SmanufaEture2 distriRute2 or dispenseT a EontroJJed 
suRstanEe5  See Va U5S5C5 c \]]ZOEPOWPO-P OEitinN WV 
U5S5C5 cc aXVORPOVPO'P2 aXa2 Z_`ORPOVPO'PP5 9oreoFer2 
ConNress penaJijes those Kho Eommit a Sserious druN 
offenseT Kith a sentenEe of ten years to life.  Va U5S5C5 
c \]]ZOEPOWPo see aJso Va U5S5C5 c ZWXOePOWPO'P Oa 
Sserious druN offenseT is defined as a federaJ offense 
Kith a ma^imum sentenEe of V` Qears or more2 or a 
state offense SinFoJFinN manufaEturinN2 distriRutinN2 
or possessinN Kith intent to manufaEture or 
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distriRuteT Kith a ma^imum sentenEe of V` Qears or 
moreP5 :Q Eontrast2 the ma^imum federaJ sentenEe for 
simpJe possession of anQ druN other than EoEaine Rase 
is onJQ three Qears2 eFen for repeat offenders5  See WV 
U5S5C5 c aXXOaP5  

:Q definition2 the term SpartiEuJarJQ serious 
ErimeT Eannot inEJude an offense that ConNress does 
not otherKise reNard as Sserious5T  'nd NiFen that the 
non0refoulement statutorQ proFisions Reen found not 
to re[uire a separate determination of 
SdanNerousness2T ConNress must haFe intended the 
EateNories of SaNNraFated feJonQT and SpartiEuJarJQ 
serious ErimeT to inEJude onJQ those Erimes that 
neEessariJQ pose danNer to the EommunitQ5  7or Roth 
of these reasons2 to interpret the definition of 
SaNNraFated feJonQT to inEJude a simpJe possession 
offensemeFen if it is not a first offensemKouJd put 
the United States in EonfJiEt Kith the 3rotoEoJ2 Rased 
upon ConNressds oKn standards for the reJatiFe 
seriousness of Erimes5 

B.  UNHCR materials confirm that a 
“particularly serious crime” is one of 
extreme gravity. 

'JthouNh the 3rotoEoJ and ConFention do not 
define SpartiEuJarJQ serious2T the U5(5 -iNh 
Commissioner on ,efuNees OSU(-C,TP has proFided 
NuidanEe as to Khat tQpes of EriminaJ EonFiEtions 
EouJd JeNitimateJQ aJJoK an e^Eeption to the oRJiNation 
of non0refoulement5V\ Those materiaJs demonstrate 
                                                                                                                    

V\   The U(-C, Kas Ereated in the Kafe of ;orJd ;ar II to 
Eoordinate internationaJ aEtion for the KorJd0Kide proteEtion of 
refuNees5  Its primarQ purpose is to safeNuard the riNhts and 
KeJJ0ReinN of refuNees5  The U5S5 is a memRer of the &^eEutiFe 
Committee of the U(-C,5 
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that the possession of a smaJJ amount of druNs EouJd 
not possiRJQ [uaJifQ as a SpartiEuJarJQ serious ErimeT 
that renders a person Sa danNer to the EommunitQ5T 

7or e^ampJe2 the e^Eeptions in 'rtiEJe \\OWP are 
disEussed in the -andRoof on 3roEedures and 
Criteria for 1etermininN ,efuNee Status under the 
VZ]V ConFention and the VZ_Y 3rotoEoJ reJatinN to 
the Status of ,efuNees5  ;hiJe the -andRoof does not 
haFe the forEe of JaK2 it SproFides siNnifiEant NuidanEe 
in EonstruinN the 3rotoEoJ2 to KhiEh ConNress souNht 
to Eonform5  It has Reen KideJQ Eonsidered usefuJ in 
NiFinN Eontent to the oRJiNations that the 3rotoEoJ 
estaRJishes5T  Immigration ) Naturalization Serv. F5 
Cardoza-Fonseca2 Xa` U5S5 XWV2 X\Z n5WW OVZaYP5  's 
reJeFant here2 the -andRoof hiNhJiNhts the faEt that 
'rtiEJe \\ permits a refuNeeds e^puJsion onJQ in 
Se^treme Eases5T  -'(1:$$8 t V]X5   

Indeed2 the SpartiEuJarJQ serious ErimeT e^Eeption 
in 'rtiEJe \\OWP is eFen narroKer than 'rtiEJe VO7P of 
the ConFention2 KhiEh states that the ConFention 
does not appJQ Sto anQ person Kith respeEt to Khom 
there are serious reasons for EonsiderinN that p p p  
he has Eommitted a serious non-political crime 
outside the EountrQ of refuNe prior to his admission to 
that EountrQ as a refuNee5T C$(e&(TI$( art5 VO7PORP 
Oemphasis addedP5VX  's the -andRoof e^pJains2 Sa 
                                                                                                                    

VX   The historQ of these proFisions Eonfirms their reJationship2 
as the disEussions at the ConferenEe of 3Jenipotentiaries 
speEifiEaJJQ made note of the Jinf RetKeen 'rtiEJe \\OWP and Khat 
Kas eFentuaJJQ to ReEome 'rtiEJe V75  )U((&* ST&(:&,)2 ($(0
&i3U*SI$( '(1 ($(0,&7$U*9&(Tg  T-& 3,$-I:ITI$( ')'I(ST 
,&9$e'* $7 ,&7U)&&S ;IT- S3&CI'* ,&7&,&(C& T$ ',TIC*&S 
\W '(1 \\ $7 T-& VZ]V C$(e&(TI$( ,&*'TI() T$ T-& ST'TUS $7 
,&7U)&&S at WWX OVZaZP5  Therefore2 'rtiEJe VO7P Ean aid hoK 
'rtiEJe \\OWP is interpreted5  See id. 
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sseriousd Erime must Re a EapitaJ Erime or a FerQ NraFe 
punishaRJe aEtT to faJJ Kithin 'rtiEJe VO7P5  -'(1:$$8 
t V]]5  S9inor offenEes punishaRJe RQ moderate 
sentenEes are not Nrounds for e^EJusion under 'rtiEJe 
VO7PORP5T  Id5  $RFiousJQ2 a Sparticularly serious ErimeT 
KouJd need to Re a Erime that is eFen more NraFe 
than those Sserious ErimesT that faJJ under 'rtiEJe 
VO7P5  See ,&7U)&& 3,$T&CTI$( I( I(T&,('TI$('* 
*';g  U(-C,uS )*$:'* C$(SU*T'TI$(S $( 
I(T&,('TI$('* 3,$T&CTI$( t VXZ at V\` O&rifa 
7eJJer2 et al. eds52 W``\P OS' Eommon sense readinN of 
'rtiEJe \\OWP in JiNht of 'rtiEJe VO7PORP re[uires that it 
Re Eonstrued so as to address EirEumstanEes not 
EoFered RQ 'rtiEJe VO7PORP5TPo aEEord Matter of 
Frentescu2 Va Ib( 1eE5 WXX O:I' VZaWP OreEoNnijinN 
that a partiEuJarJQ serious Erime is more serious than 
a serious non0poJitiEaJ ErimeP5 

'nother sourEe of NuidanEe is the U(-C, 
)uideJines on InternationaJ 3roteEtiong  'ppJiEation 
of the &^EJusion CJausesg  'rtiEJe V7 of the VZ]V 
ConFention reJatinN to the Status of ,efuNees 
OS)UI1&*I(&STP5V]  This doEument aJso disEusses the 
e^Eeptions in 'rtiEJe \\OWP5  The )uideJines 
emphasije that the seEond e^Eeption in 'rtiEJe \\OWP 
appJies onJQ to indiFiduaJs Kho Eommit SpartiEuJarJQ 
NraFe ErimesT5  )UI1&*I(&S t V_5  7urther2 theQ 
e^pJain that S'rtiEJe \\OWP EonEerns the future risf 
                                                                                                                    

V]   See Castillo-Arias F5 U.S. Atty. Gen.2 XX_ 75\d VVZ`2 VVZY 
OVVth Cir5 W``_P OS,eferenEe to the U(-C, )uideJines p p p is 
permissiRJe ReEause the U5S5 Supreme Court has heJd that 
ConNress intended to Eonform United States refuNee JaK Kith 
the VZ_Y United (ations 3rotoEoJ ,eJatinN to the Status of 
,efuNees5TPo Mohammed F5 Gonzales2 X`` 75\d Ya]2 YZa OZth Cir5 
W``]P OnotinN the U(-C,ds SanaJQsis proFides siNnifiEant 
NuidanEe for issues of refuNee JaKTP5 
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that a reEoNnised refuNee maQ pose to the host state5T  
Id5 t X5 

'Nain2 ConNress presumaRJQ intended its 
statutorQ sEheme to EompJQ Kith 'rtiEJe \\OWP and to 
Re Jimited to suEh SpartiEuJarJQ NraFe Erimes5T  ' 
misdemeanor EonFiEtion for simpJe possession of a 
smaJJ amount of a EontroJJed suRstanEemeFen if the 
EonFiEtion EouJd Re deemed a feJonQ EonFiEtion Rased 
on unEharNed prior offensesmEouJd not possiRJQ meet 
that definition5 

C.  U.S. treaties relating to controlled 
substances also support the conclusion 
that simple possession cannot be a 
“particularly serious crime.” 

The treaties that reJate to druN traffiEfinN further 
suNNest that simpJe possession Eannot Re a 
SpartiEuJarJQ seriousT Erime under internationaJ JaK5  
The United States is partQ to a numRer of treaties on 
narEotiEs2 inEJudinN the VZaa ConFention aNainst 
IJJiEit TraffiE in (arEotiE 1ruNs and 3sQEhotropiE 
SuRstanEes OSTraffiEfinN ConFentionTP5  See 9artin 
)ottKaJd2 Asylum Claims and Drug Offences: The 
Seriousness Threshold of Article 1F<B> of the 19=1 
Convention Relating to the Status of Refugees and the 
UN Drug Conventions2 Va I(Td* #5 ,&7U)&& *5 aV2 Z\ 
OW``_P OEomparinN proFisions of the druN EonFentions 
Kith proFisions of the ConFention ,eJatinN to the 
Status of ,efuNeesP5  SThe Eornerstone of the 
TraffiEfinN ConFention is 'rtiEJe \ on s$ffenEes and 
SanEtions2d KhiEh distinNuishes RetKeen sEriminaJ 
offenEesd O'rt5 \5WP2 sserious EriminaJ offenEesd O'rt5 \5V 
and 'rt5 \5YP and spartiEuJarJQ serious offenEesd O'rt5 
\5]P5T  )ottKaJd2 supra2 at ZX5  It is 'rtiEJe \5W of this 
ConFention that re[uires siNnatorQ nations to 
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EriminaJije simpJe possession offenses2 Kithin the 
Jimits of their oKn EonstitutionaJ JaK2 Khereas the 
other paraNraphs of that artiEJe pertain to the aEtuaJ 
saJe and distriRution of druNs5  See T,'77IC8I() 
C$(e&(TI$(2 supra2 art5 \5  Under the TraffiEfinN 
ConFention2 then2 simpJe possession is EateNorijed 
onJQ as a SEriminaJ offenEeT and not as a SpartiEuJarJQ 
seriousT or eFen SseriousT offense5 

Indeed2 the ConFention sets out a JonN Jist of 
faEtors to Re Eonsidered Refore eFen a true druN 
distriRution offense ReEomes SpartiEuJarJQ serious5T  
See T,'77IC8I() C$(e&(TI$(2 supra, art5 \5] OSThe 
3arties shaJJ ensure that their Eourts and other 
Eompetent authorities haFinN nurisdiEtion Ean tafe 
into aEEount faEtuaJ EirEumstanEes KhiEh mafe the 
Eommission of the offenEes estaRJished in aEEordanEe 
Kith paraNraph V of this artiEJe partiEuJarJQ serious p 
p p 5TP5  Those faEtors maQ inEJude the inFoJFement of 
internationaJ orNanijed Erimeo the inFoJFement of the 
offender in other iJJeNaJ aEtiFities faEiJitated RQ 
Eommission of the offenseo the use of FioJenEe or armso 
the faEt that the offender hoJds a puRJiE offiEe and 
that the offense is EonneEted Kith the offiEe in 
[uestiono and the FiEtimijation or use of minors5  Id5  
If eFen the distribution of narEotiEs is not 
SpartiEuJarJQ seriousT Kithout faEts suEh as these2 
then sureJQ simpJe possessionmeFen if repeatedmis 
not SpartiEuJarJQ serious5T  

CONCLUSION 
In JiNht of the impJiEations of the issue for 

refuNees and its impaEt on the (ationds EompJianEe 
Kith its internationaJ treatQ oRJiNations and 
impJementinN statutes2 'miEi urNe this Court to 
reFerse the deEision of the 7ifth CirEuit and hoJd that 
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the terms SEonFiEtion ofT an SaNNraFated feJonQT do 
not e^tend to a state misdemeanor EonFiEtion for 
simpJe possession2 eFen if that offense EouJd haFe 
Reen EharNedmRut Kas notmas a reEidiFist offense5 

,espeEtfuJJQ suRmitted5 
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