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QUESTION PRESENTED

The question properly presented is:

Whether the court of appeals correctly applied
the settled precedent of this Court to hold that peti-
tioners lack Article III standing where, under the
Employee Retirement Income Security Act and es-
tablished regulations interpreting that Act, the re-
dress they seek would redound to the benefit of only
the Pension Benefit Guaranty Corporation and not
to petitioners.
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INTRODUCTION

Petitioners in this case seek relief no court can
provide. Under the Employee Retirement Income
Security Act of 1974, as amended ("ERISA"), the as-
sets in petitioners’ now-terminated pension plan are
subject to the exclusive control of the Pension Bene-
fit Guaranty Corporation ("PBGC’). And as the
PBGC has long construed ERISA and the PBGC’s
own regulations governing the treatment of termi-
nated plan assets under its control, such assets are
conclusively valued (including estimating the value
of contingent litigation claims) and allocated as of
the date of plan termination. Any post-termination
increase or decrease in the value of the assets (in-
cluding any realization on contingent claims,
whether higher or lower than estimated) is solely
credited to or suffered by the PBGC, consistent with
its role as public insurer of the nation’s private pen-
sion system. Outside an administrative claims proc-
ess conducted by the PBGC--which petitioners here
have never invoked the PBGC does not revalue or
reallocate terminated plan assets based on changes
in value after the date of plan termination.

What that means for petitioners’ claims is this:
no matter what the trial court rules in respect to re-
spondents’ conduct before termination, any recovery
will be credited solely to the PBGC, which is under
no statutory or regulatory obligation to transfer the
recovery to petitioners and which cannot be com-
pelled by the court to do so. There is thus no form of
judicial relief that can by its terms redress petition-
ers’ injury. And because petitioners assert an injury
that cannot be redressed by judicial action, petition-
ers fail to satisfy one of the three irreducible mini-
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mum criteria required to establish standing to sue
under Article III of the U.S. Constitution.

The foregoing analysis--reflected fully in the
Ninth Circuit’s decisionDis a straightforward appli-
cation of settled standing principles to a statutory
and regulatory framework interpreted and applied
consistently by the PBGC for more than 30 years.
Petitioners’ case for review of the decision below re-
duces to two basic propositions: (1) the PBGC has
misconstrued its authority over the former assets of
a terminated plan, and (2) the decision below con-
flicts with a single decision of another court of ap-
peals.

The first argument is a non-starter: the PBGC
has consistently maintained the position it asserts
here for more than 30 years, and petitioners do noth-
ing to suggest it is an unreasonable construction of
the relevant ERISA provisions.

Nor does the Fourth Circuit decision cited by pe-
titioners justify review. Even on petitioners’ account
the asserted conflict is as shallow as can be. And it
evaporates almost to nothingness upon closer inspec-
tion. The PBGC did not participate in the Fourth
Circuit case, perhaps leading the court in that case
to overlook the basic statutory provision defining the
PBGC’s authority over the former assets of termi-
nated plans. When presented with the PBGC’s posi-
tion asserted in this case, the court is very likely to
defer to that position and thereby reconsider its ear-
lier precedent. And if it does not, this Court can re-
view the decision at that time. There is certainly no
reason for this Court to intercede now, rather than
allow the Fourth CircuitDand other courts--to di-



3

gest the PBGC’s position that former assets of a plan
terminated under the circumstances of this case are
subject to the exclusive authority of the PBGC, and
that a court cannot compel the PBGC to employ any
recovery concerning those assets for the benefit of
private plaintiffs.

Certiorari should be denied.

STATEMENT OF THE CASE

A. Statutory Background

1. The PBGC is a government-owned corporation
responsible for enforcing and administering Title IV
of ERISA. See Pension Benefit Guaranty Corp. v.
LTV Corp., 496 U.S. 633, 636-37 (1990). The PBGC
manages an insurance program for "defined benefit"
pension plans sponsored by private employers. Id. at
637 & n.1. One of Congress’s purposes in enacting
ERISA was to ensure that employees would not be
"deprived of anticipated retirement benefits by the
termination of pension plans before sufficient funds
have been accumulated in the plans." Pension Bene-
fit Guaranty Corp. v. R.A. Gray & Co., 467 U.S. 717,
720 (1984). Title IV of ERISA guards against that
risk by authorizing the PBGC to assume control of
plans in financial distress, terminate those plans,
calculate the value of assets and liabilities in those
plans, and, in the case of a shortfail, contribute its
own funds to pay certain "guaranteed" benefits to
participants. LTV, 496 U.S. at 638; see ERISA
§§ 4001(a)(8), 4022, 4044(a), 29 U.S.C. §§ 1301(a)(8),
1322, 1344(a). The program and the shortfall contri-
butions made by the PBGC are funded primarily
through mandatory insurance premiums paid by
employers. LTV, 496 U.S. at 638.
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2. The PBGC has adopted a detailed series of
regulations interpreting its responsibilities under
ERISA and providing procedures for handling the
assets of a terminated plan. First, the PBGC must
~determin[e] the value of benefits and assets" of the
plan, a process that is necessary both ~to determine
the amount of any plan asset insufficiency" and ~to
allocate plan assets" as required by statute. 29
C.F.R. § 4044.1(b); see 29 U.S.C. § 1344(a). To ac-
complish this ~valuation," the PBGC determines the
value of a plan assets based on their fair market
value as of a specific ~valuation date," which is usu-
ally the same date as plan termination. 29 C.F.R.
§§ 4044.2(b), 4044.41(b). Included within that valua-
tion is an estimate of the recovery (if any) the PBGC
believes it will obtain by pursuing litigation against
the plan’s fiduciaries for any fiduciary breach. See
infra at pp.6-7.

After the PBGC’s valuation calculations are com-
plete, the PBGC adds the assets from the defunct
plan into a pool composed of assets from other ter-
minated plans, as contemplated by ERISA § 4042(a),
29 U.S.C. § 1342(a). Then, based on the plan’s esti-
mated value as of the valuation date, the PBGC uses
specified mortality assumptions to calculate the
benefits to which plan participants are owed and be-
gins making payments according to a priority
scheme set forth in ERISA § 4044(a). See 29 C.F.R.
§ 4044.52. That provision establishes a "six-tier allo-
cation scheme" that requires the PBGC to pay the
nonforfeitable benefits guaranteed by the PBGC be-
fore it provides any other benefits that might be
available under a plan. Mead Corp. v. Tilley, 490
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U.S. 714, 717-18 (1989); see 29 U.S.C. 8 1344(a)(1)-
(6).

Once the PBGC’s benefits calculation is complete,
the PBGC does not "re-value" plan assets, or recalcu-
late benefits, as of any later date. See 29 C.F.R.
8 4044.3(b) (~[A]ssets shall be allocated as of the
termination date."). Instead, as ERISA requires,
~[a]ny increase or decrease in the value of the assets
¯ . . occurring after the date on which the plan is
terminated [is] credited to, or suffered by, the
[PBGC]." ERISA 8 4044(c); 29 U.S.C. 8 1344(c).

3. As the PBGC has explained, the system of
valuation and allocation provided for in ERISA and
the PBGC’s regulations is essential to the swii~ and
orderly distribution of participants’ benefits. See
PBGC C.A. En Banc Br. 9 (filed June 4, 2009). Be-
cause most assets fluctuate in value after they are
added to the PBGC’s pool, the process of tracing spe-
cific assets to their original plans and revisiting the
valuation of those plans and distribution of those
benefits would be extremely cumbersome. Addition-
ally, the PBGC’s valuation rules are necessary to en-
sure the stability of benefit determinations on which
plan participants rely. If the PBGC were to recalcu-
late benefits every time a plan asset changed in
value, participants who depend on fixed pension in-
come in retirement would be vulnerable to unex-
pected benefit cuts. See id.

To provide a concrete example, if a plan termi-
nates while holding real property, the PBGC esti-
mates the fair market value of the property only
once, as of the valuation date. See 29 C.F.R.
88 4044.2(b), 4044.41(b). It uses that estimate as the
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"value" of the property in determining the plan’s
available assets, calculating the amount of benefits
owed, and applying the priority scheme in ERISA
§ 4044(a). Tr. of Oral Argument, Paulsen v. CNF,
Inc., 2008 WL 4193395 (9th Cir. Aug. 11, 2008)
(counsel for the PBGC) ("PBGC Oral Arg. Tr."). The
PBGC then pools that property asset with the assets
of other plans. If a subsequent sale reveals, years
later, that the property was actually worth less than
the PBGC estimated, plan participants do not suffer
any decrease in their benefits. Instead, the decrease
in value is "suffered by" the PBGC. ERISA
§ 4044(c), 29 U.S.C. § 1344(c). Likewise, if a sale re-
veals that the property was worth more than the
PBGC estimated, no plan participant stands to gain.
Any increase is "credited to" the PBGC, pooled with
other funds, and used to pay guaranteed benefits for
all plans and to enforce and administer Title IV of
the Act.

Critically for this case, pending claims in litiga-
tion-such as claims for breach of fiduciary duty--
are governed by the same valuation procedures.
PBGC Oral Arg. Tr. When a plan is terminated, the
PBGC as a matter of course estimates the market
value of pending and potential claims the plan pos-
sesses based on the merits of the allegations, the
likelihood of success, and the prospects of recovery.
PBGC Dist. Ct. Br. 6-7 (filed Aug. 8, 2006); PGBC
Dist. Ct. Br. 6-7 (filed Aug. 22, 2006). The PBGC
then assigns the claims a dollar value as of the
valuation date and uses that figure in determining
available plan assets and calculating benefits.
PBGC Oral Arg. Tr. ("In order to make statutory
framework work, we have to value [potential litiga-
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tion recoveries] at that time."). If the case proceeds
to judgment and the PBGC recovers less than the
amount it had estimated, plan participants do not
suffer any cut in benefitsmthe PBGC suffers the loss
itself. Likewise, if the case proceeds to judgment
and the PBGC recovers more than the amount it had
estimated, plan participants do not accrue any
gainmthe PBGC adds the unexpected extra recovery
to its pooled assets for use in protecting other plans
and plan participants against losses in guaranteed
benefits. Again, as Congress has provided, "[a]ny
increase or decrease in the value of the assets.., oc-
curring after the date on which the plan is termi-
nated [is] credited to, or suffered by, the [PBGC]."
ERISA § 4044(c); 29 U.S.C. § 1344(c).

B. Factual Background

Petitioners are a small group of officers, manag-
ers, and other highly-compensated emp]oyees that
used to work at CNF Inc. ("CNF’), a supply chain
management company. See 4th Am. Compl. ~[~[ 6-11
(Oct. 28, 2005). In 1996, CNF spun off its subsidi-
ary, Consolidated Freightways Corporation ("CFC").
Pet. App. 3. As part of the spinoff, CNF transferred
CFC employees’ pension liabilities to a new CFC
Pension Plan (the "CFC Plan" or "the Plan"). Id. at
3a-4a. CNF engaged the services of Towers, Perrin,
Forster & Crosby, Inc. ("Towers Perrin") to value the
liabilities transferred to the CFC Plan and certify
compliance with 29 U.S.C. § 1058. Pet. App. 3-4.
That statute requires certification that "each par-
ticipant in the plan would (if the plan then termi-
nated) receive a benefit immediately after the
merger, consolidation, or transfer which is equal to
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or greater than the benefit he would have been enti-
tled" before the change. 29 U.S.C. § 1058.

CFC enjoyed significant financial successes in the
years immediately following the spinoff, but the
company eventually encountered financial difficul-
ties. In September 2002, CFC filed petitions for
bankruptcy protection. Pet. App. 9. At that time,
the Plan was underfunded by $216 million. Id. at
4a. The PBGC stepped in and terminated the Plan
in a "distress termination," see ERISA § 4041(c), 29
U.S.C. § 1341(c), effective March 2003.See Pet.
App. 9.

C. Proceedings Below

1. Petitioners sued the Administrative Commit-
tee of the Plan and its members, CNF, and CNG
Service Company (the respondents) for breach of fi-
duciary duty under ERISA § 502(a), 29 U.S.C.
§ 1132(a). Petitioners alleged that respondents had
breached their fiduciary duties to the Plan, causing
it to become underfunded and leading to its insol-
vency and termination. Pet. App. 11-12. Petitioners
received the full benefits guaranteed by the PBGC
under Title /V, but they did not receive the "non-
guaranteed" benefits to which they were otherwise
entitled under the terms of the Plan. See Pet. 10-11.
Petitioners’ complaint sought compensation for the
Plan, a constructive trust for the benefit of petition-
ers, and other ostensibly equitable monetary relief.
Compl., Prayer for Relief, at 25-28 (Aug. 28, 2003).

2. In June 2003, after petitioners’ initial com-
plaint was filed, the PBGC exercised its authority
under Title IV and became trustee of the Plan, tak-
ing control of its assets. The PBGC thus assumed
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responsibility for the benefits payable to Plan par-
ticipants, and it accordingly estimated the amounts
payable under the insurance program and began
making the guaranteed payments as required by
ERISA and the PBGC’s regulations.

As part of this process, the PBGC reviewed the
Plan’s history, transactions, and fiduciary manage-
ment, as well as the allegations in petitioners’ com-
plaint, and decided not to pursue any claim for
breach of fiduciary duty against the defendants.
PBGC Dist. Ct. Br. 7 (filed Aug. 8, 2006); PBGC Dist.
Ct. Br. 7 (Aug. 22, 2006).

3. Petitioners subsequently filed first, second,
and third amended complaints that alleged state-law
claims of professional negligence against Towers
Perrin. Pet. App. 14-17. They then filed a fourth
amended complaint adding an ERISA claim against
the PBGC for breach of fiduciary duty in failing to
bring suit against the other defendants. Id. at 17a.
After a series of partial dismissals, the district court
dismissed all claims against all defendants and en-
tered final judgment on January 31, 2007. See id. at
14-18, 59.

4. The court of appeals affirmed, concluding that
petitioners lack Article III standing because they
~cannot demonstrate that it is ’likely,’ as opposed to
merely ’speculative,’ that any injury to the CFC Plan
participants will be ’redressed by a favorable deci-
sion’ on their [ERISA] claims" against respondents.
Pet. App. 22 (quoting Lujan v. Defenders of Wildlife,
504 U.S. 555, 560 (1992)). As the court of appeals
explained, petitioners cannot directly obtain any re-
lief on their fiduciary-breach claims, because under
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this Court’s decision in Massachusetts Mutual Life
Insurance Co. v. Russell, 473 U.S. 134, 140-42
(1985), any recovery for a breach of fiduciary duty
"inures to the benefit of the plan as a whole," and not
to an individual beneficiary. Pet. App. 22. Because
the terminated CFC Plan "does not exist post-
termination, or only exists as one of many termi-
nated plans pooled under the auspices of PBGC," any
recovery on petitioners’ claims could go neither to
petitioners nor the Plan but "must go to PBGC." Id.
at 23a.

Nor, the court of appeals explained, could peti-
tioners obtain any relief indirectly. The "PBGC pays
reduced benefits to plan participants under the com-
plex priority scheme" set forth in ERISA § 4044(a) in
an amount that, pursuant to PBGC regulations, "is
determined as of the date of termination." Id. (citing
29 C.F.R. §§ 4044.3(b), 4044.41(b)). "Any increase or
decrease in the value of the assets of a single-
employer plan occurring aider th[at] date.., shall,"
pursuant to ERISA’s explicit demand, "be credited
to, or suffered by, the [PBGC]," ERISA § 4044(c); 29
U.S.C. § 1344(c). Thus, because petitioners’ "post-
termination recovery would be paid to PBGC, and
PBGC is under no obligation to pay any of [petition-
ers] any money above the statutory minimum" that
they had already been awarded as of the termination
date, petitioners "have no stake in the recovery and
cannot satisfy the redressability requirement of con-
stitutional standing." Pet. App. 23. In so holding,
the court of appeals relied on previous decisions in
which it had concluded that "there is no redressabil-
ity, and thus no standing," where "any prospective
benefits depends on an independent actor who re-
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tains broad and legitimate discretion the courts can-
not presume either to control or predict." Id. at 24a
(internal quotation marks omitted).

The court of appeals also noted the Fourth Cir-
cuit’s decision in Wilmington Shipping Co. v. New
England Life Insurance Co., 496 F.3d 326 (4th Cir.
2007). Pet. App. 25. In that case, the Fourth Circuit
suggested that the PBGC, "acting as trustee," is re-
quired to "pay all plan benefits, if possible, in accor-
dance with the statutory order of priorities"---
including benefits that become payable only as result
of post-termination litigation. Wilmington Shipping,
496 F.3d at 336 (citing 29 U.S.C. §§ 1342(d)(1)(A)(ii),
1344). Only later, the Fourth Circuit suggested,
"does the PBGC as guarantor ’chip in’ from ERISA’s
funds to cover the.., unpaid guaranteed benefits."
Id. (emphasis omitted).

As the court of appeals below explained in declin-
ing to follow the approach applied in Wilmington
Shipping, "the authorities cited by the Fourth Cir-
cuit-29 U.S.C. §§ 1342(d)(1)(A)(ii) and 1344---do not
compel or direct" the PBGC to make any payment to
plan participants that is based on a lawsuit recovery
occurring aider the PBGC’s plan valuation and bene-
fit determinations become final. Pet. App. 26-27. On
the contrary, ERISA § 4042(a) provides the PBGC
with the authority "to pool assets of terminated
plans for purposes of administration, investment,
payment of liabilities of all such terminated plans,
and other such purposes as it determines to be ap-
propriate." Id. at 27a (quoting 29 U.S.C. § 1342(a)).
Requiring the PBGC to use subsequent litigation
proceeds "pay all non-guaranteed benefits to plan
participants in a distress terminated plan would



12

contradict the superior power to pool and dispense
assets" that is "given to PBGC in" ERISA § 4042. Id.
Thus, the court of appeals concluded, "the district
court correctly dismissed Employees’ ERISA-based
claims." Pet. App. 32.

REASONS FOR DENYING THE PETITION

The decision below relies on the PBGC’s long-
standing interpretation of ERISA and settled princi-
ples of agency deference to hold, consistent with this
Court’s standing jurisprudence, that petitioners lack
standing because they cannot demonstrate that a fa-
vorable decision would be "likely" to result in redress
of their asserted injuries. That decision is correct
and does not warrant this Court’s review. Petition-
ers lack Article III standing for the reasons articu-
lated by the court of appeals and also because (1) the
PBGC initially was not, and is no longer, a party to
this case; and (2) petitioners have not alleged facts
establishing that recovery resulting in an increase in
the value of plan assets would result in an increase
in their benefits, which are non-guaranteed and thus
the among the lowest on ERISA’s allocation priority
scheme.

The Fourth Circuit’s decision in Wilmington
Shipping, which petitioners assert is in conflict with
the court of appeals’ decision in this case, likewise
provides no basis for review. Wilmington Shipping
involved different regulations and facts than are at
issue in this case. Furthermore, the court’s decision
in Wilmington Shipping was issued without any in-
put from the PBGC. The Fourth Circuit may well
reconsider its decision in Wilmington Shipping on
the basis of the considered position articulated by
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the agency tasked with interpreting Title IV of ER-
ISA. Any review by this Court before the Fourth
Circuit has the opportunity to consider those views
would be premature.

I. NO CLARIFICATION OF THE COURT’S
STANDING PRECEDENT IS NECESSARY

Petitioners argue that this Court should grant
the petition in order to "clarify... how likely relief
must be for a plaintiff to demonstrate [the] redress-
ability" required by Article III. Pet. 17. There is,
however, nothing to clarify. The court of appeals
properly recognized (Pet. App. 20) that, to satisfy the
"irreducible constitutional minimum" of Article III, a
plaintiff must adequately establish: (1) "an injury in
fact"; (2) "a causal connection between the injury and
the conduct complained of’; and (3) that it is "likely,
as opposed to merely speculative, that the injury will
be redressed by a favorable decision." Lujan, 504
U.S. at 560 (internal quotation marks omitted).
There is no question that redressability prong of that
mandate requires a plaintiff to demonstrate that it is
"likely"mthat is, more plausible than notmthat a
successful lawsuit will redress the plaintiffs injury.
See Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26,
43 (1976) (plaintiff lacks standing where successful
lawsuit might redress injury, but it is "just as plau-
sible" that it would not); Pet. 17 (redress must be
"likely").

1. In this case, the court of appeals correctly de-
termined that petitioners’ lawsuit was not likely to
redress their alleged injury. As explained supra, at
pp. 4-7, under PBGC regulations "the amount of
funds available for distribution" to plan participants



14

~is determined as of the date of termination" of the
plan, and any ~post-termination increase or decrease
in the CFC Plan’s assets [must] be credited or suf-
fered by PBGC." Pet. App. 23 (citing ERISA
§ 4044(c)). As the PBGC explained to the district
court below, therefore, there is ~no avenue by which
further recoveries for the [Plan] in this action . . .
could accrue to the benefit of the CFC Plan partici-
pants"---those recoveries will go only to the PBGC.
PBGC Dist. Ct. Br. 9 (filed Aug. 22, 2006). In short,
the redress petitioners seek is at best wholly indi-
rect. And it is exceedingly unlikely, depending as it
does upon the PBGC deviating from its standard op-
erating procedures, revaluing the terminated plan’s
assets, and reallocating the increase in value to plan
participants. The judicial power is not available to
plaintiffs pursuing such tenuous objectives. See
Simon, 426 U.S. at 43.

Petitioners nonetheless argue that the court of
appeals’ decision is in conflict with this Court’s
precedent because the court of appeals observed that
it had no way to ~compel" the PBGC ~necessarily" to
pass along any recovery to plaintiffs. Pet. App. 24.
Petitioners contend that the court of appeals thus
incorrectly required them to demonstrate a cer-
tainty, rather than a "likelihood," that the lawsuit
would redress their injury. Pet. 17-19. That asser-
tion is meritless. The court of appeals explicitly in-
voked and applied Lujan’s standard that redress be
~’likely,’ as opposed to merely ’speculative." Pet.
App. 17 (quoting Lujan, 504 U.S. at 506). And the
statements challenged by petitioners simply reflect
the context of the case: when predicting the choices
of an independent actor like the PBGC, the fact that
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the law does not "compel" payments to plaintiffs
(thereby making those payments "necessary") makes
predicting the agency’s action an entirely speculative
enterprise.

This Court relied on similar reasoning in Daim-
lerChrysler Corp. v. Cuno, 547 U.S. 332 (2006),
where it concluded that plaintiffs lacked standing
because the relief they sought would not redound to
their benefit as a "result [off automatic operation of a
statutory formula." Id. at 350 (emphasis added). In
DaimlerChrysler, as in this case, any redress de-
pended on the "hypothesis that [a third party would]
choose to direct the supposed revenue from the" suit
as the plaintiffs wished. Id. (emphasis added). That
hypothesis, the Court explained, is "precisely the
sort of conjecture [a court] may not entertain in as-
sessing standing." Id. (citing ASARCO Inc. v.
Kadish, 490 U.S. 605, 614 (1989) (opinion of Ken-
nedy, J.)).

2. Petitioners also lack standing to pursue their
claims because the PBGC was not initially, and is
not now, a party to petitioners’ suit. See Pet. App.
13-14, 57-58; Pet. 11 (only claims pending are those
against Towers Perrin; petitioners have not chal-
lenged decision dismissing claims against the
PBGC). A district court can "accord relief only
against" "parties to the case." Lujan, 504 U.S. at
568-69 (opinion of Scalia, J.); see Hansberry v. Lee,
311 U.S. 32, 40 (1940). Thus, even if petitioners
were correct in arguing that the PBGC’s regulations
are unlawful, and ERISA requires it to direct any
recovery from their suit to their Plan (which they are
not, see infra pp. 18-24), the PBGC is not a party to
the suit against respondents, and accordingly "there
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is no reason [it] should be obliged to honor an inci-
dental legal determination the suit produced" with
respect to its regulations in the context of a standing
inquiry. Lujan, 504 U.S at 570 (opinion of Scalia,
J.). ’The short of the matter is that redress of the
only injury in fact respondents complain of requires
action . . . by the [PBGC]; and any relief... [that
could be] provided in this suit against [respondents]
[i]s not likely to produce that action," even
"[a]ssuming that it [would be] appropriate to resolve
an issue of law such as this in connection with a
threshold standing inquiry." Id. at 570-71 (opinion
of Scalia, J.).

3. Even if the PBGC were party to this suit, and
even if the PBGC were required to employ any re-
covery for the benefit of former plan participants,
petitioners still would lack standing because they do
not and cannot allege facts establishing that such
recovery would be likely to flow down to petitioners,
who are at the very bottom of the priority scheme for
allocating the assets of a terminated plan. Indeed,
petitioners openly concede that, even if they were to
prevail and the PBGC were to recalculate plan bene-
fits based upon recovery from this litigation, their
own benefits still might not increase, because the re-
covery could be enough only to "make PBGC whole"
for losses it has already incurred in paying guaran-
teed benefits in accordance with the priority scheme,
but not enough "to allow PBGC to pay additional
non-guaranteed benefits"rathe only benefits peti-
tioners claim. Pet. 18 & n.10.

Petitioners suggest this is not a problem because
the fact that they "may not succeed or may not suc-
ceed fully on their claims is not a basis to deny con-
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stitutional standing." Id. Petitioners miss the point.
The question is not whether they may succeed fully
on their claims; it is whether, assuming they do, they
are likely to obtain any personal benefit from their
success. "The doctrine of standing .... requires fed-
eral courts to satisfy themselves that the plaintiff
has alleged such a personal stake in the outcome of
the controversy as to warrant his invocation of fed-
eral-court jurisdiction." Summers v. Earth Island
Inst., 129 S. Ct. 1142, 1149 (2009) (quotation marks
omitted). And petitioners, "as the parties now assert-
ing federal jurisdiction," must ~carry the burden of
establishing their standing under Article III." Daim-
lerChrysler, 547 U.S. at 342. They must satisfy that
burden ~in the same way as any other matter on
which the plaintiff bears the burden of proof, i.e.,
with the manner and degree of evidence required at
the successive stages of the litigation." Lujan, 504
U.S. at 561. In this case, petitioners have failed to
allege ~sufficient factual matter" to make ~plausible,"
Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949-50 (2009),
that their claims seeking recovery for the Plan will
result in any increase in their own benefits, aider the
PBGC is made whole, and aider other participants
with higher priorities receive their additional recov-
eries.

II. ~ COUftT OF APPEALS’ DECISION IS
COItItECT

Petitioners also contend that this Court "should
take certiorari to correct the errors" they assert the
court of appeals made. Pet. 20. That claim lacks
merit. This Court does not sit to correct errors. S.
Ct. R. 10 (~A petition for a writ of certiorari is rarely
granted when the asserted error consists of errone-



18

ous factual findings or the misapplication of a prop-
erly stated rule of law."); Eugene Gressman et al.,
Supreme Court Practice 239 (9th ed. 2007) (~The
Court does not sit simply to correct . . . errors.");
Watt v. Alaska, 451 U.S. 259, 275 (1981) (Stevens, J.,
concurring) ("Most certainly, this Court does not sit
primarily to correct what we perceive to be mistakes
committed by other tribunals."). And even assuming
it did, there is no error in this case to correct.

1. Petitioners’ central claim is that, upon a dis-
tress termination, the PBGC holds all plan assets
"as trustee" and thus is obligated to administer the
plan--including any recovery obtained post-
termination--solely in the interest of participants.
See Pet. 29-34. That duty, petitioners argue, re-
quires the PBGC to recalculate their benefits under
§ 4044(a) based on any recovery obtained from this
litigation. Petitioners are wrong.

It is true that, at a plan’s termination, the PBGC
initially receives the plan’s assets as trustee, see ER-
ISA § 4042(d)(1)(A)(ii), 29 U.S.C. § 1342(d)(1)(A)(ii),
and that the PBGC must then allocate those assets
among participants and beneficiaries pursuant to
the priority scheme in ERISA § 4044(a). As the
PBGC’s regulations provide, however, the PBGC
fully discharges those duties when it assumes the
responsibility for a plan and sets a benefit schedule
by valuing those assets and assigning them as of the
termination date. 29 C.F.R. §§ 4044.3(b), 4044.41(b).
And the only ERISA provision that specifically ad-
dresses post-termination changes in asset value in
these particular circumstances specifically provides
that any increase or decrease in funds post-
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termination "shall be credited to, or suffered by, the
corporation." ERISA § 4044(c), 29 U.S.C. § 1344(c).

The PBGC’s regulations and procedures inter-
preting Title IV are entitled to deference so long as
they are reasonable. See LTV, 496 U.S. at 648;
Mead Corp. v. Tilley, 490 U.S. 714 (1989). The
PBGC’s valuation policies easily satisfy that stan-
dard. Valuing assets once at termination and credit-
ing all subsequent changes to the PBGC relieves it of
the burden of continuously tracing and revaluing as-
sets. Any other approach would make administering
the thousands of plans for which the PBGC is trus-
tee and guarantor virtually impossible. See PBGC
C.A. En Banc Br. 9; Pension Benefit Guaranty Cor-
poration Annual Management Report at 97 (Fiscal
Year 2009), available at http://www.pbgc.gov/docs
/2009amr.pdf. It would also put individuals’ set pen-
sions at risk should recalculation prove that the
PBGC overestimated the assets in a plan. PBGC
C.A. En Banc Br. 9.

2. Petitioners nonetheless argue that the PBGC’s
implementation of its regulatory scheme should be
rejected for several reasons. As an initial matter,
petitioners failed to make several of these arguments
against the PBGC’s interpretation of the statute be-
fore the panel below, which would put this Court in
the inappropriate position of being the first judicial
authority to pass upon them. See Cutter v. Wilkin-
son, 544 U.S. 709, 718 n.7 (2005) (this Court is "a
court of review, not of first view").

In any event, none of petitioners’ arguments is
persuasive. Petitioners first argue that recovery ob-
tained in a post-termination lawsuit for a pre-
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termination breach should not be considered "a post-
termination increase in the value of Plan assets" and
thus should not be attributable to the PBGC. Pet.
26-27. The PBGC, however, has already determined
to the contrary, see supra at pp. 4-7, and petitioners
point to nothing in the text of ERISA or the PBGC’s
regulations interpreting the Act that demands a dif-
ferent conclusion. See Fed. Express Corp. v.
Holowecki, 128 S. Ct. 1147, 1155 (2008) ("Just as we
defer to an agency’s reasonable interpretations of the
statute when it issues regulations in the first in-
stance.., the agency is entitled to further deference
when it adopts a reasonable interpretation of regula-
tions it has put in force."); Chevron U.S,4. Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837, 843
(1984) ("[I]f the statute is silent or ambiguous with
respect to the specific issue, the question for the
court is whether the agency’s answer is based on a
permissible construction of the statute.").

Next, petitioners challenge the PBGC’s reliance
on the second sentence of ERISA § 4044(c), the key
language providing that "[a]ny increase or decrease
in the value of the assets.., occurring aider the date
on which the plan is terminated [is] credited to, or
suffered by, the [PBGC]." 29 U.S.C. § 1344(c). Peti-
tioners argue in essence that the PBGC is legally re-
quired to ignore that sentence, because it can be
read as "contradicting" the first sentence of the pro-
vision, which they read as "providing for post-
termination increases in plan assets to be shared be-
tween the plan and PBGC," rather than credited
solely to the PBGC, as the second sentence states
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unambiguously. Pet. 27.1 But petitioners’ proposed
solution to the claimed contradiction--to disregard
§ 4044(c) entirely, or simply to declare that the first
sentence is controlling--is obviously unacceptable,
because it ignores the mandate to "give effect to
every word of a statute wherever possible." Leocal v.
Ashcroft, 543 U.S. 1, 12 (2004).2

What is more, the PBGC itself does not read the
provisions as contradicting each other. Rather, for
more than 30 years, the PBGC has construed the
first sentence of § 4044(c) "in light of other relevant
portions of Title IV and the policies underlying that
portion of the Act" as establishing a structure for
dealing with the assets of "sufficient" plans, where a
trustee had been appointed before the plan was ter-
minated. PBGC Opinion Letter 75-30, at "1-2 (Nov.

1 ERISA § 4044(c), 29 U.S.C. § 1344(c), provides in full:

Any increase or decrease in the value of the assets of a
single-employer plan occurring during the period begin-
ning on the later of (1) the date a trustee is appointed
under section 1342(b) of this title or (2) the date on
which the plan is terminated is to be allocated between
the plan and the corporation in the manner determined
by the court (in the case of a court-appointed trustee) or
as agreed upon by the corporation and the plan admin-
istrator in any other case. Any increase or decrease in
the value of the assets of a single-employer plan occur-
ring aider the date on which the plan is terminated shall
be credited to, or suffered by, the corporation.

2 Additionally, it is unclear how the first sentence would as-
sist petitioners, since it calls for an allocation "as agreed upon
by the corporation and the plan administrator"--contemplating
discretion and compromise--rather than requiring an alloca-
tion that maximizes the payment of benefits to plan partici-
pants, as petitioners’ claims would require.
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13, 1975), available at http://www.pbgc.gov/oplet/75-
30.pdf ("PBGC Op. Ltr. 75-30").3 The PBGC con-
strues the second sentence, by contrast, as addressed
to the handling of assets of "insufficient" plans,
where the plan ordinarily is first terminated, and a
trustee (typically the PBGC itself) is later appointed
solely to dispose of assets as they were valued at the
date of termination. See PBGC Op. Ltr. 75-30, at *2
(concluding that, "[w]here an insufficient plan is
terminated, any increases or decreases in the value
of the assets of the plan occurring after the date on
which the plan is terminated should be credited to,
or suffered by, the Corporation’).4 Petitioners pro-

3 The language of the first sentence supports the PBGC’s

interpretation because it contemplates two potential valuation
dates--first, the date a trustee was appointed, and second, the
later date on which the plan was ultimately terminated. 29
U.S.C. § 1344(c).

4 Petitioners assert that the PBGC "has taken different po-
sitions as to [§ 4044(c)’s] meaning in different courts," citing the
decision in Pension Benefit Guaranty Corp. v. Beadle, 685 F.
Supp. 628 (E.D. Mich. 1988). Pet. 27. Petitioners are mis-
taken. In that case, the court considered whether an at-fault
plan administrator or the PBGC would suffer losses caused by
a breach of fiduciary duty "after the date of termination and
before the appointment of the PBGC as trustee" in the unusual
situation in which the PBGC was appointed trustee and the
plan was terminated retroactively years aider the plan em-
ployer directed termination, because the Plan Administrative
Agent failed to file the Notice to Terminate as the employer
instructed. Id. at 630, 632. The district court in Beadle re-
jected the defendant Agent’s attempt to escape liability for its
failure by arguing that it could not be held liable for any post-
termination injury because the PBGC must suffer the loss. Id.
at 632.
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vide no basis for rejecting that reasonable interpre-
tation of the statute.~

Petitioners also argue that the PBGC’s interpre-
tation of the relevant statutes and regulations is in-
consistent with 29 U.S.C. § 1305(b)(1)(C), which gov-
erns credits issued by the PBGC when the assets of a
plan exceed its liabilities. Pet. 31. As the PBGC has
explained, however, § 1305 ~governs the uses of
PBGC’s statutory Revolving Funds (which are de-
rived mainly from statutory premiums and earnings
thereon), and is unrelated to the separate PBGC
fund authorized by section 1342(a) to pool the assets
of terminated plans." PBGC C.A. En Banc Br. 12
n.5. Section 1305 thus has no bearing on the valid-
ity of the regulations at issue here.

Lastly, petitioners err in suggesting that no pro-
vision of Title IV of ERISA can affect the PBGC’s du-
ties to administer assets as a trustee under Title I,
and thus the PBGC is legally required to use any re-
covery from this suit to benefit petitioners. See Pet.
33-34. To the contrary, ERISA § 4042(d)(3) abro-
gates ~the PBGC’s duties as a trustee "to the extent

5 Petitioners cite three cases in which they claim (Pet. 28-

29) that three other courts have rejected the PBGC’s longstand-
ing interpretation of § 4044(c). Petitioners’ failure to cite any of
these cases in the merits briefs below merely confirms their
inapplicability to this case. As explained above, Beadle ad-
dressed an unusual situation in which the question was
whether the PBGC or a negligent plan administrator would be
liable for certain losses. The other cases upon which petition-
ers rely are similarly inapplicable; they address the question of
prejudgment interest, not the "plan assets" described in § 4044.
See Kinek v. Paramount Commc’ns, Inc., 22 F.3d 503, 515 & n.7
(2d Cir. 1994); Pension Benefit Guaranty Corp. v. Solmsen, 743
F. Supp. 125, 128 (E.D.N.Y. 1990).
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[those duties are] inconsistent with the provisions of
this chapter." 29 U.S.C. § 1342(d)(3). And "the pro-
visions of this chapter" expressly authorize the
PBGC to pool the assets of a terminated plan to use
for the benefit "of all such terminated plans" and for
whatever "other purposes as [the PBGC] considers
appropriate," "[n]otwithstanding any other provision
of this subchapter." ERISA § 4042(a), 29 U.S.C.
§ 1342(a). As petitioners themselves concede, the
PBGC’s statutory power "to commingle the assets of
plans it trustees" makes the PBGC "[u]nlike a tradi-
tional trustee." Pet. 8. And as the Ninth Circuit
recognized, the PBGC’s "superior power" to pool as-
sets for the benefit of all plans and for whatever
other purpose the PBGC deems appropriate neces-
sarily trumps the traditional trustee duties that
would otherwise obtain. Pet. App. 27.

HI. THE DECISION IN WILMINGTON SHIP-
PING PROVIDES NO BASIS FOR REVIEW

1. Petitioners further assert that review is war-
ranted because the Fourth Circuit in Wilmington
Shipping disagreed with the court of appeals below
over whether "participants lack constitutional stand-
ing to bring breach of fiduciary duty claims when a
plan is under PBGC trusteeship." Pet. 15. But Wil-
mington Shipping provides no sound basis for re-
view. Although petitioners assert that Wilmington
Shipping "cannot be distinguished" from the decision
below (Pet. 16), they overlook three material differ-
ences between the cases.

First, the plaintiffs in each case sought different
remedies. In Wilmington Shipping, the plaintiff
sought a "lump-sum payment" specifically author-



25

ized by his plan, and the court concluded that there
was no PBGC regulation or procedure specifically
governing such a payment. 496 F.3d at 337. Hence,
as petitioners explain, the Wilmington Shipping
court addressed "the right to elect to receive their
benefits in the form of a lump sum rather than a
monthly payment." Pet. 13. It was that "right," "the
Fourth Circuit held, [that] might be restored by the
PBGC if the plan became fully funded as a result of
the participants’ suit." Id. Here, by contrast, peti-
tioners seek increases in their continuing benefit
payments. As explained above, the PBGC’s regula-
tions and procedures specifically address that form
of relief and make clear that the agency will not re-
calculate petitioners’ benefits upon any recovery in
this suit. See supra at pp. 4-7.

Second, the PBGC did not participate in Wil-
mington Shipping, as it did below. The Fourth Cir-
cuit therefore did not have the benefit of the PBGC’s
explanation of its regulations and procedures before
it. See PBGC C.A. Br. 18 n.8 (filed Aug. 17, 2007).
Because the task of the court is to predict the "likely"
response of an independent actor, see Lujan, 504
U.S. at 560, the PBGC’s representations to the court
of appeals about its intended actions make this case
materially different from Wilmington Shipping.

Third, and perhaps because the PBGC was not
involved, the court in Wilmington Shipping appar-
ently misunderstood how the PBGC interprets and
applies the relevant regulations and ERISA provi-
sions. The Fourth Circuit’s decision did not discuss
the second sentence of ERISA § 4044(c), the provi-
sion long construed by the PBGC as explicitly gov-
erning changes in asset value following the termina-
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tion of an insufficient plan. See supra at pp. 20-22.
The court also ignored PBGC regulations providing
that assets are valued as of the date of termination.
See supra at pp. 4-5.

The court of appeals’ decision in this case, by con-
trast, recognizes the controlling force of those provi-
sions, see Pet. App. 23, 25, and respects the adminis-
trative apparatus the PBGC has created to allow
plan participants to challenge asset valuation deci-
sions and to seek recalculation of benefits. ERISA
§ 4003(f), 29 U.S.C. § 1303(f); 29 C.F.R. §§ 4003.31-
61. If petitioners believe that the PBGC’s regula-
tions and process in this case contravene ERISA, an
administrative action would allow them to press that
claim and seek judicial review. PBGC C.A. Br. 23-
24. The Fourth Circuit, albeit perhaps by oversight,
allowed participants to circumvent that process and
proceed directly to federal court. The panel here cor-
rectly declined to make the same mistake. See
Great-West Life & Annuity Ins. Co. v. Knudson, 534
U.S. 204, 209 (2002) (because ERISA is a ~compre-
hensive and reticulated statute," courts should be
"especially reluctant to tamper with [the] enforce-
ment scheme embodied in the statute") (quotation
marks omitted).

2. In any event, review of any alleged conflict
would be premature at this time. At most, two
courts of appeals have considered the question pre-
sented in this case, and only one has done so with
the benefit of the PBGC’s guidance on the issue.
Gressman et al., supra, at 246 (noting ~policy of let-
ting tolerable conflicts go unaddressed until more
than two courts of appeals have considered a ques-
tion") (quotation omitted). Petitioners failed to raise
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several of the arguments they currently press
against the PBGC’s interpretation of ERISA and its
own regulations before the panel in the court of ap-
peals, which therefore had no occasion to consider
them. The issue accordingly would benefit from per-
colation in the lower courts. See McCray v. New
York, 461 U.S. 961, 963 (1983) (opinion of Stevens,
J., respecting denial of the petitions for certiorari)
(explaining the benefits of "further study" in lower
courts).

Furthermore, any conflict created by the decision
below could be eliminated if the Fourth Circuit were
to reconsider its decision in Wilmington Shipping.
The decision of the court of appeals in this case fur-
nishes a reason for the Fourth Circuit to do just that.
And the interpretation of ERISA proffered by the
PBGC itself provides an even more powerful reason
for the Fourth Circuit to reconsider its analysis. The
Fourth Circuit lacked that crucial information when
it reached its decision, and if it were to encounter the
question of post-termination standing today, it would
likely defer to the PBGC’s interpretation, as this
Court’s precedents require. LTV, 496 U.S. at 648;
Mead Corp. v. Tilley, 490 U.S. 714 (1989). It would
be premature for this Court to grant review before
that court of appeals (or others) has the opportunity
to consider the position of the PBGC.

3. Petitioners also err in suggesting that review
is warranted because the alleged conflict concerns an
issue of ~national importance." Pet. 20; see Gress-
man et al., supra, at 244 (explaining that ~unimpor-
tant conflicts" are not cert-worthy). The decision be-
low does not, as petitioners contend, hold that fidu-
ciary breaches that render a plan insolvent %imul-
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taneously render the injury [caused by that breach]
unredressable." Pet. 12; see id. at 22 (arguing that
decision "creates a perverse incentive for breaching
fiduciaries to do as much harm as possible" so that
plan becomes insolvent). For every terminated plan
the PBGC administers, the PBGC canmand in many
instances the PBGC does--prosecute litigation
against fiduciaries whose breaches may have re-
sulted in a plan’s unfunded termination. See, e.g.,
Pension Benefit Guaranty Corp. v. Beverley, 404 F.3d
243, 250 (4th Cir. 2005). The more serious the harm
caused by the breach, the greater the incentive the
PBGC has to pursue the offenders, and where there
is harm worth litigating, the PBGC can and will
pursue it. That the Corporation has not done so in
this case demonstrates only that there was no
breach worth pursuing.

Petitioners likewise err in their assertion that re-
view is warranted because the holding of the court of
appeals "will undermine PBGC’s interests." Pet. 21
(emphasis added). The PBGC is obviously the best
judge of "its own best interests," Pension Benefit
Guaranty Corp. v. Mize Co., Inc., 987 F.2d 1059,
1063 (4th Cir. 1993), and it has expressed no such
concern with the court of appeals’ decision. To the
contrary, the PBGC’s brief at the en banc stage be-
low conspicuously did not support petitioners’ re-
quest for review. Instead the PBGC emphasized
that the process set forth in its regulations, which
petitioners have attacked below and here, is "essen-
tial to [its] timely determination of participants’
benefits," and that petitioners’ proposed methodology



29

of "revisiting valuations again and again" would "be
extremely burdensome." PBGC C.A. En Banc Br. 9.6

The PBGC below also specifically described as
"[p]erhaps most misleading" petitioners’ assertion
that the Ninth Circuit’s decision harms plan partici-
pants by permitting the PBGC "to favor some par-
ticipants over others by using commingled assets to
pay nonguaranteed benefits, without regard to the
amount of assets attributable to a particular plan."
PBGC C.A. En Banc Br. 13; Pet. 32. The PBGC in
fact "has no discretion to ignore the allocation
scheme in section 1344 and the regulations promul-
gated thereunder" when the PBGC values plan as-
sets and determines participant benefits. PBGC
C.A. En Banc Br. 13. Under those regulations, as
discussed above, the PBGC does not revisit its calcu-
lations in light Of post-termination litigation recov-
ery, whether it be to benefit the members of the re-
covering plan or any other plan administered by the
Corporation. Cf. Storey v. United States, 370 F.2d
255, 259 (9th Cir. 1966) ("The presumption is, of
course, that the appeal board acted regularly and in
accordance with the regulations."). Contrary to peti-
tioners’ claims, that standard practice generally
benefits participants by ensuring that the fixed pen-
sions upon which they may rely will not be decreased
by events that occur post-termination. PBGC C.A.
En Banc Br. 9.

~ The PBGC took "no position on th[e] ultimate issue" of
standing but "submit[ted] [its briefl to clarify that [its] treat-
ment of post-termination recoveries for pre-termination fiduci-
ary breaches provides no basis for disturbing the panel’s
unanimous decision." PBGC C.A. En Banc Br. 1.
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CONCLUSION

For the foregoing reasons, the petition should be
denied.
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