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QUESTION PRESENTED

I

WHETHER THE DECISION OF THE FLORIDA SUPREME
COURT HOLDING THAT A  SUSPECT MUST BE
EXPRESSLY ADVISED OF HIS RIGHT TO COUNSEL
DURING CUSTODIAL INTERROGATION, CONFLICTS
WITH MIRANDA V. ARIZONA AND DECISIONS OF
FEDERAL AND STATE APPELLATE COURTS.

II
AND IF SO, DOES THE FAILURE TO PROVIDE
EXPRESS ADVICE OF THE RIGHT TO THE PRESENCE
OF COUNSEL DURING QUESTIONING VITIATE MIRANDA
WARNINGS WHICH ADVISE OF BOTH (A) THE RIGHT
TO TALK TO A LAWYER “BEFORE QUESTIONING” AND
(B) THE “RIGHT TO USE” THE RIGHT TO CONSULT A
LAWYER “AT ANY TIME” DURING QUESTIONING?
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OPINIONS BELOW

The opinion of the Florida Supreme Court is reported as State
v. Powell, 998 So.2d 531 (Fla. 2008), and is found in the appendix
at Al1-A31. The opinion of the Second District Court of Appeal is
reported as Powell v. State, 969 So.2d 1060 (Fla. Dist. Ct. App.

2007), and is found in the appendix at B1-Bl4.

CONSTITUTIONAL PROVISIONS INVOLVED

Article I, section 9 of the Florida Constitution provides:
“No person shall be deprived of life, liberty or property without
due process of law, or be twice put in jeopardy for the same

offense, or be compelled in any criminal matter to be a witness

against oneself.”

The Fifth Amendment to the United States Constitution

provides:

No person shall be held to answer for a
capital, or otherwise infamous crime unless
on a presentment or indictment of a Grand
Jury, except in cases arising in the land or
naval forces, or in the Militia, when in
actual service in time of War or public
danger; nor shall any person be subject for
the same offence to be twice put in jeopardy
of life or 1limb; nor shall be compelled in
any criminal case to be a witness against
himself, nor be deprived of life, liberty, or
property, without due process of law; nor
shall private property be taken for public
use, without just compensation.

1



STATEMENT OF THE CASE

The following are additional facts along with corrections to
Petitioner’s Statement of the Case:

At trial, after the court ruled that Respondent’s confession
was admissible, Respondent testified that the police showed him
the firearm after he arrived at the police station. (Vol. 2/T149)
Before the police told him about the gun, he did not know that it
was underneath Ms. West’s bed in the apartment. (Vol. 2/T149) Mr.
Powell admitted that he told the police he owned the gun. He told
them he bought it “off the street” for $150, and he used it for
protection. However, he explained that the police threatened to
charge his girlfriend and take away her children. (Vol. 2/T151-52)
The police also threatened to have her evicted from the housing
project. (Vol. 2/T152, 153) Ms. West had three children ages 3, 11
and 12. (Vol. 2/T155) In rebuttal, Detective Estevez then denied
the police threatened Mr. Powell. (Vol. 2/T165-66)

Before Mr. Powell explained why he gave a false confession,

counsel asked the following questions:

MS. CHERRY: Um, I want you to take a look at
this form, Mr. Powell. This is the form that
detective Estevez read to you, correct?

MR. POWELL: Yes.

MS. CHERRY: And the way the language 1is on
there I want you to take a look at it. Does
that look like the form that you signed?

MR. POWELL: Yes.



(Vol.

MS. CHERRY: To be interviewed and look at the
bottom is that your signature, sir?

MR. POWELL: Yes.

MS. CHERRY: so, you’re telling the jury that
you did in fact sign this waiver of vyour

rights?
MR. POWELL: Yes.

MS. CHERRY: You waived the right to have an
attorney present during your questioning by
detectives; is that what you’re telling this

jury?
MR. POWELL: Yes.

MS. CHERRY: You waived your right to remain
silent and not make any statements that could
be used against you in a court of law 1like
they’re being used against you today, right,
that’s what this form is, right?

MR. POWELL: Yes.

MS. CHERRY: And when you signed this form you
did in fact make some statements?

MR. POWELL: Yes.

MS. CHERRY: And 1in fact you made the
statements that Detective Augeri and
Detective Estevez said that you made, didn’t
you?

MR. POWELL: Yes.

MS. CHERRY: Now, explain to the jury why --
and first of all were those statements that
you made on that night to Detective Augeri
and Detective Estevez were those statements
true?

MR. POWELL: No.

2/T150-151)



In the decision in the Second District Court of Appeal in
Respondent’s 1initial appeal, Powell v. State, 969 So.2d 1060
(Fla. Dist. Ct. App 2007) (Appendix B1-Bl4), the court commented
on a corpus delicti defect that Respondent’s trial counsel failed

to raise. In footnote number 7, the court wrote:

Although it was not argued in the trial
court, a possible corpus delicti issue
exists. In order to introduce Mr. Powell’s
confession, the State was required to prove
that Mr. Powell constructively possessed the
weapon. The general order of proof is to show
that a crime has been committed and then that
the defendant committed it. Spanish v. State,
45 So. 2d 753, 754 (Fla. 1950); see State v.
Allen, 335 So. 2d 823, 825-825 (Fla. 1976). A
defendant’s confession or statement “may be
considered in connection with other evidence”
but corpus delicti cannot rest upon the
confession or admission alone. Cross v.
State, 119 So. 2d 380, 384 (Fla. 1928).
Before a confession or statement may be
admitted there must be prima facie proof
tending to show the crime was committed.
Farinas v. State, 569 So. 2d 425 (Fla. 1990);
Bassett v. State, 449 So. 2d 803 (Fla. 1984);
Frazier v. State, 107 So. 2d 16, 26 (Fla.
1958). In the present case, although Mr.
Powell stipulated he was a convicted felon,
there was no independent proof that he
possessed a firearm. There were several other
adults in the apartment at the time of Mr.
Powell’s arrest. The State did not introduce
forensic evidence from the gun or elicit any
testimony that would place the firearm in Mr.
Powell’s possession. Simply put, there was no
evidence other than the unwarned statements
Mr. Powell made to establish that a crime had
been committed.

Powell, 969 So.2d at 1064 n.7; (Appendix Pages B6-7).

The Florida Supreme Court reviewed the decision of the Court



of BAppeal and held that Powell was not “clearly informed” of his
right to have counsel present during questioning as required by
the Florida Constitution and Miranda. See State v. Powell, 998
So.2d 531, 540 (Fla. 2008). The court’s holding does not require
that a suspect be “expressly” advised of his right to counsel
during questioning, it merely requires that the “functional

equivalent” of the warnings be conveyed. Id. at 540-41.



REASONS FOR DENYING THE PETITION FOR CERTIORARIT

L

WHETHER THE DECISION OF THE FLORIDA SUPREME
COURT HOLDING THAT A  SUSPECT MUST BE
EXPRESSLY ADVISED OF HIS RIGHT TO COUNSEL
DURING CUSTODIAL INTERROGATION, CONFLICTS
WITH MIRANDA v. ARIZONA AND DECISIONS OF
FEDERAL AND STATE APPELLATE COURTS.

A. The opinion of the Florida Supreme Court in Powell is founded
on independent and adequate State Constitutional grounds and
Florida case 1law interpreting Article I, §9 of the Florida
Constitution.

The opinion in Powell plainly states that the Florida
Supreme Court based its decision on the independent requirements
of the Self-Incrimination Clause of article 1, §9 of the Florida
Constitution,! separately dnd apart from precedent from this
Court interpreting the constraints of the Fifth Amendment. The
opinion is also clear that the court’s decision under the Florida
Constitution would be adequate to resolve the issue.

The Powell opinion makes repeated references to Traylor v.
State, 596 So.2d 957 (Fla. 1992). See Powell, 998 So.2d at 534,
535, 535 n.2, 537-538, 540. In Traylor, the Florida Supreme Court
made it clear that, pursuant to “federalist principles,” the

court was free to “place more vigorous restraints on government

' Article I, section 9 of the Florida Constitution provides in
pertinent part that “[n]o person shall be . . . compelled in any
criminal matter to be a witness against himself.”

6



r

intrusion than the federal charter imposes.” Traylor, 596 So.2d

at 961, citing PruneYard Shopping Ctr. v. Robins, 447 U.S. 74,
100 s.Ct. 2035, 64 L.Ed.2d 741 (1980). The court asserted, “In
any given state, the federal Constitution thus represents the
floor for basic freedoms; the state constitution, the ceiling.”
Id. at 962 (citation omitted). In light of that realization, the
Traylor court construed the Self-Incrimination Clause of article
I, §9, of the Florida Constitution to require that certain rights
be conveyed to suspects in custodial interrogation, and the court
defined those rights to include the “right to consult with a
lawyer before being interrogated and to have the lawyer present
during interrogation.” Traylor at 965-966, 966 n.13.

In a footnote, the Traylor court observed that in Miranda v.
Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), this
Court “established procedural safeguards similar to those defined
above in order to ensure the voluntariness of statements rendered

144

during custodial interrogation.” Traylor, 596 So.2d at 965 n. 12

(emphasis added). Therefore, by defining Miranda rights as
“similar to” those mandated by its decisions, the Florida Supreme
Court establish that its mandatory warnings under state law were
independent from those required by Miranda. &nd, unlike this
Court, the Florida Supreme Court created a “bright-line” standard
for purposes of state law, writing:

A prime purpose of the above safeguards is to
maintain bright-line standard for police



interrogation; any statement obtained in
contravention of these guidelines violates
the Florida Constitution and may not be used

by the State.
Traylor at 966.

In Powell, the supreme court’s shorthand references to
Traylor and 1its references to article I, §9 of the Florida
Declaration of Rights clearly demonstrate that its holding was
grounded 1in the Self-Incrimination Clause of the Florida
Constitution, but that the holding was not inconsistent with
Miranda. For example, after explaining the rights outlined in

Miranda, the Powell court wrote:

Similarly, to ensure the voluntariness of
confessions as required by article I, section 9 of
the Florida Constitution, this Court in Traylor v.
State, 596 So. 2d 957 (Fla. 1992), outlined the
following rights Florida suspects must be told of
prior to custodial interrogation:

[1] they havé a right to remain silent, [2]
that anything they say will be used against
them in court, [3] that they have a right to

a lawyer’s help, and [4] that if they cannot
pay for a lawyer one will be appointed to

help him. Id. at 866
Powell, 998 So. 2d at 534-535; (Appendix, Page A7). The court went
on to explain that in Traylor, “we also unequivocally said that
the help of an attorney includes both the right to consult with an
attorney before questioning and the right to have an attorney
present during questioning.” Powell at 535, quoting Traylor at 966

n. 13.

The court also wrote:



After our holding in Traylor, we
reiterated the principles espoused in Traylor
and the Miranda decision in several other
decisions from this Court. In both Ramirez v.
State, 739 So. 2d 568 (Fla. 1999), and Sapp
v. State, 690 So. 2d 581 (Fla. 1997), neither
of which presented the exact issue involved
in the case that is presently before us, we
noted the requirements of both the Fifth
Amendment, as explained in Miranda, and the

Florida Constitution, as explained in
Traylor. Our explanation of the federal and
the state regquirements included the

requirement that a suspect be informed of the
right to have counsel present during
questioning. See Ramirez, 739 So. 2d 573
(quoting from Miranda that suspects must be
informed that they have a right to an
attorney during gquestioning); Sapp, 690 So.
2d at 583-84 (citing to Miranda for the
proposition that an individual has the right
to have counsel present during custodial

interrogation).
Powell, 998 So. 2d at 537-38; (Appendix, Pages Al3-14). In the
opinion, the court reiterated: “Under Article I, section 9 of the
Florida Constitution, as interpreted in Traylor v. State, a
defendant has a right to a lawyer’s help, that is, the right to
consult with a lawyer before being interrogated and to have the

lawyer present during interrogation.” Powell, 998 So.2d at 540;

(Appendix, Page 19).

In its conclusion, the Florida Supreme Court declared:

Because Powell was not clearly informed of
his right to the presence of counsel during
the custodial interrogation, we agree with
the Second District and answer the certified
question in the affirmative. Thus, we also
agree with the Second District that to advise
a suspect that he has the right “to talk to a
lawyer before answering any of our questions”
constitutes a narrower and less functional
9



warning than that required by Miranda. Both
Miranda and article I, section 9 of the
Florida Constitution require that a suspect
be clearly informed of the right to have a
lawyer present during questioning

Powell, 998 So. 2d at 542; (Appendix, Pages A23-24).

Rigterink v. State, 2 So.3d 221 (Fla. 2009), the only other
case discussing this issue from the Florida Supreme Court, 1is also
pending in this Court on petition for writ of certiorari as Case
No. 08-1229. In Rigterink the court held that, under its decision
in Powell, the confession had to be suppressed. The court again
asserted that, as the ultimate arbiter of the meaning and extent
of the safeguards provided under the Florida Constitution, it had
decided to interpret Florida’s right against self-incrimination
more broadly than that right under the Fifth Amendment:

[Ulnlike article I, sections 12
(“Searches and seizures”) and 17 (“Excessive
punishments”), section 9 does not contain a
proviso that we must follow federal precedent
with regard to the right against self-
incrimination. Cf. Traylor v. State, 596
So.2d 957, 962 (Fla. 1992) (“When called upon
to decide matters of fundamental rights,
Florida’'s state courts are bound under
federalist principles to give primacy to our
state Constitution and to give independent
legal import to every phrase and clause
contained therein.”).

Thus, in this context, the federal
Constitution sets the floor, and not the
ceiling, and this Court retains the ability
to interpret the right against self
incrimination afforded by the Florida
Constitution more broadly than that afforded
by its federal counterpart. See, e.g., In re
T.w., 551 So.2d 1186, 1191 (Fla. 1989) ("State
constitutions, too, are a font of individual
liberties, their protections often extending

10



beyond those required by the Supreme Court’s
interpretation of federal law . . . [W]ithout
[independent state law], the full realization
of our liberties cannot be guaranteed.”

(quoting William J. Brennan, Jr., State
Constitutions and the Protection of
Individual Rights, 90 Harv. L. Rev. 489, 491
(1977))). This Court is the ultimate “arbiter
1] of the meaning and extent of the
safeguards provided under Florida’s

Constitution.” Busby v. State, 894 So.2d 88,
102 (Fla. 2004).

Rigterink, 2 So.3d at 241.

“This Court will not review a question of federal law decided
by a state court if the decision of that court rests on a state
law ground that is independent of the federal question and
adequate to support the judgment.” Coleman v. Thompson, 501 U. S.
722, 729 (1991). In Arizona v. Evans, 514 U.S. 1, 8, 115 S.Ct.
1185 (19%95), the Court recognized that state courts are
“absolutely free to interpret state constitutional provisions to
accord greater protection to individual rights than do similar
provisions of the United States Constitution.” In deciding the

jurisdictional question, the Evans Court wrote:

In Michigan v. Long, 463 U.S. 1032, 103 S.Ct.
3469, 77 L.Ed.2d 1202 (1983), we adopted a
standard for determining whether a state-
court decision rested upon an adequate and
independent state ground. When “a state court
decision fairly appears to rest primarily on
federal law, or to be interwoven with the
federal law, and when the adequacy and
independence of any possible state law ground
is not clear from the face of the opinion, we
will accept as the most reasonable
explanation that the state court decided the
case the way it did because it believed that
the federal law required it to do so.” Id.,
11



at 1040-1041, 115 S.Ct. at 3476.
Evans, 514 U.s. at 7, 115 S.Ct. at 1189.

That being said, a look at treatment of state law in the
state courts opinions in both Evans and Long shows that those
decisions are unlike the analysis of Florida law in this case. In
Long, the lower court mentioned the Michigan Constitution only
twice in passing. In Evans, the Arizona Supreme Court suppressed
evidence found after Evans was arrested as a result of an
inaccurate computer record showing an outstanding warrant. Evans
argued that this Court lacked jurisdiction under 28 U.S.C. §1257
because the Arizona Supreme Court based its decision on a state
“good-faith” statute. This Court rejected that argument, and a
reading of the Arizona Supreme Court opinion clearly shows that
the state court found the good-faith statute of no use in its
analysis because the motivation of the police was not at issue.
See State v. Evans, 866 P.2d 869, 871 (Ariz. 1994).

In the Powell opinion, and later, in the discussion of Powell
in Rigterink, the Florida Supreme Court laid out a detailed
analysis of its previous interpretation of the Florida Self-
Incrimination Clause in Traylor. The court explained that it had
exercised its prerogative to accord broader protection under the
Florida Declaration of Rights than under the United States
Constitution. The court also made it clear that although Miranda,

and the cases from this Court that followed, were a guide in

12



assessing the prohibition against compelled testimony in Florida,
the result was in no way compelled by federal law. Since the
result would remain valid independent of further input from this
Court, the decision is founded on the adequate and independent
state ground of the Florida Constitution, and any decision of this
Court would be an advisory opinion. See Coleman V. Thompson, 501
U. S. at 729 (“Because this Court has no power to review a state
law determination that is sufficient to support the judgment,
resolution of any independent federal ground for the decision

could not affect the judgment and would therefore be advisory.”).

B. The opinion in Powell is in harmony with this Court'’s decisions
in Miranda, California v. Prysock, 453 U. S. 355 (1981), and
Duckworth v. Eagan, 492 U.S. 195 (1989) , because the Florida
Supreme Court merely applied this Court’s precedent to the unique
facts in this case and concluded that the warnings, as a whole,
failed to convey an essential element required by Miranda.

Even if the opinion below were not grounded on independent
and adequate State grounds, the opinion of the Florida Supreme
Court neither conflicts with Miranda nor expands Miranda. The
court merely determined whether or not specific warnings read to
Respondent failed to convey the Miranda requirement that a
suspect be generally informed of his right to the presence of

counsel during interrogation. The court concluded that, when read

as a whole, the warnings 1in this case were misleading and

inadequate.

13



Rule 10 of the Supreme Court Rules provides that a petition
for writ of certiorari will be granted only for “compelling
reasons.” Under this rule, those reasons include “(c¢) a state
court or a United States court of appeals has decided an
important question of federal law that has not been, but should
be, settled by this Court, or has decided an important federal
question in a way that conflicts with relevant decisions of this
Court.” This case does not present a new guestion of federal law
or a conflict with this Court’s decisions.

The “question presented” as laid out by Petitioner states
that the Florida Supreme Court’s holding requires that a suspect
must be ‘“expressly advised” of his right to counsel during
custodial interrogation. This statement is not correct. Although
the lower appellate court presented the issue to the Florida
Supreme Court in that form, the court ultimately held only that a
suspect has to be “clearly informed” of his right to counsel
during interrogation. Powell, 998 So.2d at 540 (“We hold that
Powell was not clearly informed of his right to have counsel
present during questioning.”). The Powell holding merely requires
a warning which, when read in whole, imparts the essential
requirements of Miranda, either in the form proscribed by this
Court or the “functional equivalent” of that form. The opinion
does not require any specific language, and references to the

language contained in Miranda are used merely as a concise

14



statement of the right to counsel involved.
Thirteen years after Miranda, in Fare v. Michael C., 442

U.s. 707, 716, 99 S.Ct. 2560, 2568 (1979), this Court reaffirmed

the essential components of Miranda warnings:

The rule the Court established in Miranda is
clear. In order to be able to use statements
obtained during custodial interrogation of
the accused, the State must warn the accused
prior to such questioning of his right to
remain silent and of his right to have
counsel, retained or appointed, present
during interrogation.

Id., citing Miranda, 384 U.S. at 473, 86 S.Ct. at 1627. (Emphasis
added). In Miranda, this Court stated unequivocally:

Accordingly, we hold that an individual held
for interrogation must be clearly informed
that he has the right to consult with a
lawyer and to have the lawyer with him during
interrogation under the system for protecting
the privilege we delineate today. As with the
warnings of the right to remain silent and
that anything stated can be used in evidence
against him, this warning 1is an absolute
prerequisite to interrogation. No amount of
circumstantial evidence that the person may
have been aware of this right will suffice to
stand in its stead. Only through such a
warning is there ascertainable assurance that
the accused was aware of this right.

384 U.S. at 471-72 (emphasis added). The Powell holding mirrors
that language.

The Powell court carefully considered the Miranda holding
above, along with the rationale provided by this Court, before

determining that the warnings read to Respondent were not the

15



functional equivalent of the warnings required by Miranda.
Foremost in consideration was this Court’s reasoning:

The circumstances surrounding in-custody
interrogation can operate very quickly to
overbear the will of one merely made aware of
his privilege by his interrogators.
Therefore, the right to have counsel present
at the interrogation is indispensable to the
protection of the Fifth Amendment privilege
under the system we delineate today. Our aim
is to assure that the individual’s right to
choose between silence and speech remains
unfettered throughout the interrogation
process . . . . Thus, the need for counsel to
protect the Fifth Amendment privilege
comprehends not merely a right to consult
with counsel prior to questioning, but also
to have counsel present during any
questioning if the defendant so desires.

Powell at 534 (citing Miranda at 384 U.S. 469-90 and adding
emphasis) .

The warning form read to Respondent Powell, which was found
not to contain the essence of Miranda warnings, stated:

You have the right to remain silent. If you
give up the right to remain silent, anything
you say can be used against you in court. You
have the right to talk to a lawyer before
answering any of our questions. If you cannot
afford to hire a lawyer, one will Dbe
appointed for you without cost and before any
guestioning. You have the right to use any of
these rights at any time you want during this
interview.

Powell, 998 So.2d at 532 (emphasis added). The Florida Supreme
Court merely applied this Court’s precedent to the facts before
it and concluded:

Because Powell was not clearly informed of

16



his right to the presence of counsel during
the custodial interrogation, we agree with
the Second District and answer the certified
guestion in the affirmative. Thus, we also
agree with the Second District that to advise
a suspect that he has the right "“to talk to a
lawyer before answering any of our questions”
constitutes a narrower and less functional
warning than that regquired by Miranda. Both
Miranda and article I, section 9 of the
Florida Constitution require that a suspect
be clearly informed of the right to have a
lawyer present during guestioning

powell, 998 So.2d at 542 (emphasis added); (Appendix, Pages AZ23-
A24) .

In its careful analysis in Powell, the Florida Supreme Court
fully appreciated that “Miranda does not mandate the warnings be
a virtual incantation of the precise language contained in the
Miranda opinion.” Powell at 534, citing California v. Prysock,
453 U. S. 355, 355, 101 S.Ct. 2806, 693 L.Ed.2d °696 (1981). The
Powell court also noted,

Moreover, in Duckworth v. Eagan, 492 U.S.

195, 109 S.cCt. 2875, 106 L.Ed.2d 166 (1989),
the Supreme Court further said that

“[rleviewing courts . . . need not examine
Miranda warnings as 1f construing a will or
defining the terms of an easement. The
inquiry is simply whether the warnings
reasonably ‘convely] to [a suspect] his

rights as required by Miranda.'” Id. at 203,
109 S.Ct. 2875 (quoting Prysock, 453 U.S. at
361, 101 S.cCt. 2806).

Powell at 534.

The Florida Supreme Court simply concluded, consistent with

both Prysock and Duckworth, that the warning to Powell that he
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had the right “to talk with a lawyer before answering any
questions” was not the “functional equivalent” of “having the

lawyer with you during questioning.” Powell at 540. The court

explained that it found “the warning was misleading,” writing:
The State contends that since the Miranda
decision, the United States Supreme Court has
held that Miranda did not require of or
impose wupon law enforcement a rigid and
precise formulation of the warnings to be
given to a criminal defendant. In Anderson
[v. State, 863 So0.2d 169 (Fla. 2003)], we
also noted that “there 1is no talismanic
fashion in which they must be read or a
prescribed formula that they must follow, as
long as the warnings are not misleading.” 863
So.2d at 182 (emphasis added). In this case
the warning was misleading. The warning said
“before answering any questions.” The “before
questioning” warning suggests to a reasonable
person in the suspect’s shoes that he or she
can only consult with an attorney before
guestioning: there is nothing in that
statement that suggests the attorney can be
present during the actual questioning.

Powell at 541.
In Prysock, this Court observed “ordinarily this Court would
not be inclined to review a case involving application of []

4

precedent to a particular set of facts.” Prysock, 453 U.S. at
355, 101 S.Ct. at 2807 (citing Fare v. Michael C., 439 U.S. 1310,
1314, 99 s.ct. 3, 558 L.Ed.2d 19 (1978) (Rehnquist, J., 1in
chambers)). Also, whether or not a lower court’s decision 1is

correct, Rule 10 of this Court provides: “A petition for a writ

of certiorari is rarely granted when the asserted error consists
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of erroneous factual findings or the misapplication of a properly
stated rule of law.” There is no doubt that the Powell court
properly stated the applicable rules of law.

Nevertheless, the holding in this case conflicts neither
with the spirit, nor the actual holding, of Prysock. In Prysock,
the state court held that warnings were inadequate because the
defendant was not specifically told he had the right to the
services of a free attorney before and during interrogation.
Specifically, Prysock was told: “You have the right to talk to a
lawyer before you are questioned, have him present with you while
you are being questioned, and all during the gquestioning”; and

AN

later, you have the right to have a lawyer appointed to
represent you at no cost to yourself.” Prysock, 453 U.S. at 357.
This Court was concerned that the state court found the warnings
invalid simply because of the order in which they were given. The
Court believed the lower court “essentially laid down a flat rule
requiring that the content of Miranda warnings be a virtual
incantation of the precise language contained in the Miranda
opinion.” Id. at 355.

In arriving at its decision, this Court noted that during
the interview, the defendant’s mother asked if Prysock could
still have an attorney at a later time if he gave a statement to

the officer without one. The officer told the mother that Prysock

would have an attorney when he went to court and that “he could
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have one at this time if he wished one.” This Court found the
warnings were sufficient because “nothing in the warnings given
respondent suggested any limitation on the right to the presence
of appointed counsel different from the clearly conveyed right to
have a lawyer before he was questioned, while he was questioned
and all during the questioning.” Id. at 360-61.

In contrast, in Powell, the Florida Supreme Court found that
the warnings were inadequate because they did not mention the
presence of counsel at any time and limited the narrower right
“to talk to” counsel to the time period “before answering any of
our questions.” This defect 1is distinguishable from that in
Prysock, because the defect pertains to the substance of the
warning as opposed to its form.

In Duckworth, the accused was specifically informed: “You
have a right to talk to a lawyer for advice before we ask you any
questions, and to have him with you during questioning;” and “You
have this right to the advice and presence of a lawyer even if
you cannot afford to hire one.” Duckworth, 492 U.S. at 198. The
issue in that case was whether the fact that police told him, “We
have no way of giving you a lawyer, but one will be appointed for
you, 1if you wish, 1f and when you go to court,” rendered the
warnings defective. In rejecting a rigid form for Miranda
warnings, this court stated: “Miranda does not reqguire that

attorneys be producible on call, but only that the suspect be
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informed . . . that he has a right to an attorney before and
during questioning, and that an attorney would be appointed for
him if he could not afford one.” Duckworth, 492 U.S. at 204.

In Duckworth, the Court noted that the Prysock Court’s
disapproval was restricted to warnings that “would not apprise
the accused of his right to have an attorney present if he chose
to answer questions.” Id. at 205. Therefore, Prysock and
Duckworth seem to answer the question posed in Powell, and the
holding in Powell is in accordance with these decisions.

Petitioner cites Justice Breyer’s statement explaining the
decision to deny certiorari in Bridgers v. Texas, 532 U.S. 1034,
121 S.Ct. 1995 (2001) (Breyer, J., dissenting with Stevens and
Souter, J.J., joining). The Miranda warnings read to Bridgers
stated, “You have the right to the presence of an attorney/lawyer
prior to any questioning.” Id. Justice Breyer expressed his
colleagues’ concerns, citing Prysock and writing, “Although this
Court has declined to demand ‘rigidity in the form of the
required warnings,’ [ ] the warnings given here say nothing about

the lawyer’s presence during interrogation. For that reason, they

17

apparently leave out an essential Miranda element.” Bridgers, 121

S.Ct. at 1996.
Justice Breyer also wrote:

Because this Court may deny certiorari for

many reasons, our denial expresses no view

about the merits of petitioner’s claim. And

because the police apparently read the

warnings from a standard-issue card, I write
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to make this point explicit. That 1is to say,
if the problem purportedly present here
proves to be a recurring one, I believe that
it may well warrant this Court’s attention.

Id.

In this case, the warnings were held to be insufficient
precisely because they did not advise the defendant of that same
“essential Miranda element,” the right to the actual presence of
an attorney during interrogation. Therefore, since the holding in
Powell remedies the concerns of the Justices in Bridgers, there

is no need for this Court to intervene.

C. The opinion of the Second District Court of Appeal in this case
shows that, with or without the confession in question here, the
evidence was insufficient to convict Respondent; therefore, any
pronouncement by this Court would be irrelevant in this case.

Respondent is serving a sentence in a case 1in which an
appellate court has questioned the sufficiency of the evidence
with or without the confession. In the decision in the Second
District Court of Appeal in Respondent’s initial appeal (Powell
v. State, 969 So.2d 1060 (Fla. Dist. Ct. App 2007); (Appendix Bl-
B14)), the court commented on a corpus delicti defect that
Respondent’s trial counsel failed to raise. In footnote number 7,

the court wrote:

Although it was not argued in the trial
court, a possible corpus delicti 1issue
exists. In order to introduce Mr. Powell’s
confession, the State was required to prove
that Mr. Powell constructively possessed the
weapon. The general order of proof is to show
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that a crime has been committed and then that
the defendant committed it. Spanish v. State,
45 So. 2d 753, 754 (Fla. 1950); see State v.
Allen, 335 So. 2d 823, 825-825 (Fla. 1976). A
defendant’s confession or statement “may be
considered in connection with other evidence”
but corpus delicti cannot rest upon the
confession or admission alone. C(Cross V.
State, 119 So. 2d 380, 384 (Fla. 1928).
Before a confession or statement may be
admitted there must be prima facie proof
tending to show the crime was committed.
Farinas v. State, 569 So. 2d 425 (Fla. 1990);
Bassett v. State, 449 So. 2d 803 (Fla. 1984);
Frazier v. State, 107 So. 2d 16, 26 (Fla.
1958). In the present case, although Mr.
Powell stipulated he was a convicted felon,
there was no independent proof that he
possessed a firearm. There were several other
adults in the apartment at the time of Mr.
Powell’s arrest. The State did not introduce
forensic evidence from the gun or elicit any
testimony that would place the firearm in Mr.
Powell’s possession. Simply put, there was no
evidence other than the unwarned statements
Mr. Powell made to establish that a crime had
been committed.

Powell, 969 So.2d at 1064 n.7; (Appendix, Pages B6-7) .

In other words, since possession of a firearm is not a
crime, the State of Florida had to prove that the firearm was
possessed by a convicted felon, i.e., Respondent, before there
would have been a sufficient corpus delicti for admission of the
confession. Therefore, even if this Court were to reverse, and
Mr. Powell’s conviction were affirmed, in light of the opinion of
the Second District Court of Appeal, Mr. Powell would be granted
a new trial on motion for post-conviction relief alleging

ineffective assistance of trial counsel. Since there is no corpus
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delicti independent of Mr. Powell’'s confession, the confession
will be inadmissible nonetheless. Therefore, because whatever
decision this Court makes will be irrelevant to the outcome of

the case, certiorari is not appropriate.

D. Contrary to Petitioner’s assertions, there is no ongoing
conflict among the courts; and this case does not conflict with
most cases cited by Petitioner because the facts are
distinguishable.

Rule 10 of the Supreme Court Rules provides that a petition
for writ of certiorari will be granted only for “compelling
reasons.” Under the rule, those reasons include: “(b) a state
court of last resort has decided an important federal question in
a way that conflicts with the decision of another state court of
last resort or of a United States court of appeals.”

In this case, the defect in the Miranda warnings 1s not a
minor defect. The warning form read to Respondent and presented
to him to sign informed him only that he had “the right to talk
to a lawyer before answering any of our qguestions,” and that he
had “the right to use any of these rights at any time you want
during this interview.” Powell, 998 So.2d at 532. The clear
implication is that Respondent’s right to an attorney was limited
to a conversation with counsel before he Dbegan answering

questions. There is no mention of the right to the presence of

counsel at any time.
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Many of the cases cited by Petitioner as conflicting with
Powell are not in actual conflict because in those cases the
suspects were informed they had a right to counsel without any
qualifying or limiting language. For example, 1in United States v.
Adams, 484 F.2d 357 (7th Cir. 1973), an officer testified that he
recited “the right to remain silent, right to counsel, and if
they haven’t got funds to have counsel, that the court will see
that they are properly defended.” Id. at 361. See also United
States v. Lamia, 429 F.2d 373, 376-77 (2d Cir. 1970) (“Lamia had
been told without qualification that he had the right to an
attorney and that one could be appointed if he could not afford
one.”); United States v. Frankson, 83 F.3d 79, 82 (4" Cir.
1996) (warning advising “you have the right to an attorney,”
because of 1its generality, communicated an immediate and
continuing right without qualification); United States v. Burns,
684 F.2d 1066, 1074-75 (2d Cir. 1982) (warning informing defendant
he had a right to an attorney was sufficient, but court urged law
enforcement to make explicit the right to have an attorney
present during questioning); United States v. Caldwell, 954 F.2d
496, 502 (under “plain error” standard for unpreserved error,
ambiguous warning “you have a right for an attorney” was not
misleading because it did not suggest a false limitation); People
v. Prim, 289 N.E.2d 601, 603-04 (I11. 1972) (Miranda warning that

defendant had a right to have counsel present sufficient).
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Petitioner’s claim that the “purported problem continues to
be a recurring one” is belied by the fact that all of the
allegedly conflicting cases cited by Petitioner were decided
before 1996, and most were decided between 1968 and 1976.
Petitioner also cites to the unpublished opinion of the Eleventh
Circuit in United States v. Harris, 151 Fed. Appx. 882, 885 (11°%
Cir. 2005). Harris does not conflict with the holding in Powell.

In Harris, the Eleventh Circuit specifically recognized that
Miranda required that before a person in custody 1is interrogated
“the person must be clearly informed he has the right to consult
with a lawyer and to have a lawyer with him during
interrogation.” Id. at 885. In Harris the defendant did not claim
the Miranda warnings read to him at the time of arrest and while
he was incarcerated in a holding cell at the jail were
insufficient. Instead, Harris claimed the warnings read to him 15
minutes after the last sufficient warning, immediately before his
taped interview, failed to advise him of his right to counsel.
The Harris court held that the fact that the final warnings were
“somewhat incomplete” did not affect the sufficiency of the
warnings in their totality. Therefore, Harris, whether or not it
has precedential value as an unpublished opinion, does not
conflict with the holding in Powell.

Petitioner also urges this Court to grant certiorari in this

case to correct an “intra-circuit” conflict allegedly created by
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Bridgers v. Dretke, 431 F.3d 853 (5% cir. 2005), cert. denied,
548 U.S. 909, 126 S.Ct. 2961, 165 L.Ed.2d 959 (2006). First, any
intra-circuit conflict should be resolved in any future cases Dby
use of en banc proceedings. More importantly, however, 1is the
fact that there is no conflict.

Bridgers was told he had “the right to the presence of an
attorney/lawyer prior to any questioning.” Id. at 856. On direct
appeal in the state court, the court rejected Bridgers’ argument
that the warnings were insufficient because they did not
explicitly state he had the right to consult an attorney during
qguestioning. This Court denied certiorari; but as related above,
the court issued a statement from three Justices expressing their
concern that the warnings omitted ™“an essential Miranda element.”
Bridgers v. Texas, 532 U.S. at 1034. Bridgers then filed a
federal habeas petition, which was denied, and that appeal went
to the Fifth Circuit. (Bridgers v. Dretke, 431 F.3d 853).

The Fifth Circuit made it clear that the standard of review
for an appeal of a habeas proceeding under the Antiterrorism and
Effective Death Penalty Act (AEDPA) requires deference to the
lower court unless the decision is “contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.” Bridgers,
431 F.3d at 857 (quoting AEDPA, 28 U.S.C. §2254(d)). The Fifth

Circuit merely held that Bridgers failed to show the state
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court’s decision (that he was adequately advised of his Fifth
Amendment rights) was “objectively unreasonable” under the AEDPA.
The Fifth Circuit found that the state court considered and
“applied controlling Supreme Court precedent and properly

recognized that Miranda required advising a suspect that he 1is

"

entitled to have counsel present during interrogation.” Bridgers
at 858. Because the standard of review was significantly
different on habeas review, there is no inter-circuit conflict
with cases that held otherwise on direct review. See, e.g-.,
Atwell v. United States, 398 F.2d 507, 510 (57 Cir. 1968).

Therefore, for the reasons above, compelling reasons for

certiorari are not presented in this case.
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1T

DOES THE FAILURE TO PROVIDE EXPRESS ADVICE OF
THE RIGHT TO THE PRESENCE OF COUNSEL DURING
QUESTIONING VITIATE MIRANDA WARNINGS WHICH
ADVISE OF BOTH (A) THE RIGHT TO TALK TO A
LAWYER “BEFORE QUESTIONING”  AND (B) THE
“RIGHT TO USE” THE RIGHT TO CONSULT A LAWYER
“AT ANY TIME” DURING QUESTIONING?

Petitioner’s question heading invites a discussion of the
merits of the case. Nevertheless, the heading is not accurate in
that the Powell court did not hold that failure to provide
“express” advice of the right to presence of counsel during
interrogation was required. The court held that the right had to
pe “clearly” imparted regardless of the words used. The heading 1is
also misleading because the warnings read to Respondent did not
tell him he had the “right to talk to a lawyer before
questioning.” The printed warnings advised, “You have the right
to talk to a lawyer before answering any of our questions.” This
implied that the limited right to “talk to” a lawyer terminated
once Respondent began answering questions.

The right to the presence of a lawyer 1s never mentioned.
That fact is very important because, unless a suspect is told he
has the right to have a lawyer actually present with him, a
suspect would assume his right to “talk to” a lawyer was limited
to a phone conversation. Because there is no mention of the time

period during interrogation, the implication 1is that the

conversation 1is permitted “pefore answering” and not permitted
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during interrogation. Also, the warnings certainly did not advise
Respondent he had “the right to use the right to consult a lawyer
at any time during questioning.” Instead, Respondent was told,
“wou have the right to use any of these rights at any time you
want during this interview.”

The Florida Supreme Court found that the final sentence, “You
have the right to use any of these rights at any time you want
during this interview,” did not reasonably convey the right to
have an attorney present during the interrogation, Dbecause
Respondent was “never unequivocally informed that he had the right
to have an attorney present at all times during his custodial
interrogation.” Powell at 541. The court reasoned:

The catch-all language did not effectively
convey to Powell his right to the presence of
counsel before and during police guestioning.
This last sentence could not effectively
convey a right the defendant was never told
he had. In other words, how can a defendant
exercise at any time during interrogation a
right he did not know existed? The catch-all
phrase did not supply the missing warning of
the right to have counsel present during

police questioning because a right that has
never been expressed cannot be reiterated.

Id. at 541.

In order to conclude that these warnings comply with Miranda,
petitioner has to engage 1in a “strained reading.” See Petition,
pages 20-21. Miranda warnings are almost always read to suspects
who are not versed in Constitutional law. In fact, many suspects
are not literate. As such, Miranda warnings must be simple and
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straightforward. A warning that must be analyzed in order to
divine its meaning does not serve the purpose of the warnings. The
requirement that a suspect be informed he has the right to the
presence of a lawyer during questioning, however that may be
worded, is much shorter and easier than the convoluted language
contained in the form that was composed and printed for law
enforcement use in this case.

In this case, the defective warnings required exclusion, and
the exclusion required reversal because the evidence was
insufficient without the confession. See Powell, 998 So.2d 541-42.
Contrary to Petitioner’s conclusion that the holding produced an
“absurd result,” no other result is reasonable.

Miranda was decided in 1966, and its requirements have become
“part of our national culture.” Dickerson v. United States, 530
U.S. 428, 443, 120 S.Ct. 2326 (2000) . In Dickerson, this Court
reaffirmed Miranda and rejected the idea that a case-by-case
determination of the voluntariness of a confession in the absence
of Miranda warnings would comply with Constitutional prohibition
against compelled testimony. The remedy for failure to comply with
Miranda has always been exclusion of the confession for purposes
of the prosecution’s case-in-chief.

No “good-faith” exception can be made for defective Miranda
warnings contained in pre-printed forms. A violation of a

suspect’s Fifth Amendment (and Article I, §9) Constitutional
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rights does not occur at the time law enforcement officers fail to
convey adequate Miranda warnings, it occurs when the statements
produced as a result of the faulty warnings are introduced into
court. See United States v. Patane, 542 U.S. 630, 641-642, 124
S.Ct. 2620, 2628-29 (2004) (plurality opinion) (failure to give
Miranda warnings does not violate a suspect’s constitutional
rights or even the Miranda rule; the violation occurs only upon
admission of the unwarned statement at trial (citing United States
v. Verdugo-Urquidez, 494 U.S. 259, 264, 110 s.Ct. 1056, 108
L.Ed.2d 222 (1990)). The Self-Incrimination Clause contains 1its
own exclusionary rule. See Patane, 542 U.S. at 640 (Unlike the
Fourth Amendment, the Self-Incrimination Clause contains its own
self-executing exclusionary rule by providing “[n]o person

shall be compelled in any criminal case toO be a witness against
himself.”). Therefore, it would be incongruous to say that a court
could violate the suspect’s constitutional right against self-
incrimination (for the first time) by admitting the confession
solely because the police relied “in good faith” on a misleading
and insufficient pre-printed Miranda form.

Even if a good-faith exception were logically and legally
permissible, this case illustrates why exclusion of the confession
is the only practical solution. If courts admitted statements at
trial on the grounds that officers were allowed to rely on these

forms, regardless of whether the content of the form conflicted
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with their own understanding of Miranda requirements, law

enforcement agencies would be free to draft confusing and

misleading forms. In fact, there would be an incentive to do so.
Because the result in this case was a product of carefully

and correctly applied precedent, this Court should deny

certiorari.

CONCLUSION
Because the Powell court applied the correct rules of law to
this unique situation, 1in a case in which the evidence 1is
insufficient with or without the confession, and because the
result rested on adequate and independent state grounds, this

Court should deny certiorari.
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