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RESPONSE TO QUESTION PRESENTED

Jarek Molski was declared a vexatious litigant
and precluded from filing further lawsuits under Title
III of the Americans with Disabilities Act, 42 U.S.C.
§ 12101, et seq., without prior approval from the
presiding justice of the United States District Court
for the Central District of California only. Mr. Mol-
ski’s unfettered right to file ADA action in the South-
ern and Northern Districts of California are
unaffected by the District Court’s Order. Mr. Molski
was declared a vexatious litigant because the District
Court found that “Plaintiff’s extensive collection of
lawsuits, the Court believes that most, if not all, were
filed as part of a scheme of systematic extortion,
designed to harass and intimidate business owners
into agreeing to cash settlements.” [APP. 79] “The
Court bases this determination on several considera-
tions. One is the sheer volume of lawsuits filed by
this Plaintiff. . .. Here, Molski’s filings are plainly
numerous, and, as discussed throughout this order,
abusive as well. . .. Most important, however, is the
Court’s conclusion that the allegations contained in
Plaintiff’s complaints are contrived and not credible.
Although it is not obvious when looking at an indi-
vidual complaint, examining Plaintiff’s complaints in
the aggregate reveals a clear intent to harass busi-
nesses.” [APP. 80]

Mr. Molski was not declared a vexatious litigant
until after a full hearing on the merits which was
held by the District Court on November 15, 2004.
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RESPONSE TO
QUESTION PRESENTED - Continued

The District Court afforded Thomas E. Frank-
ovich and Thomas E. Frankovich, a Professional Law
Corporation (“Frankovich Group”) with notice and
an opportunity to be heard before imposing its pre-
filing order as a sanction. On December 10, 2004, the
District Court issued an order to show cause why the
Court should not impose a pre-filing order on the
Frankovich Group for its role in facilitating Mr.
Molski’s litigation. [See Molski v. Mandarin Touch
Restaurant, 347 F.Supp.2d 860, 867 (C.D. Cal. 2004)]
the order to show cause is reprinted at APP, 1-3. A
- hearing was held on February 7, 2005. At that hear-

ing, the District Court announced its tentative ruling,

including the findings of fact and conclusions of law
that formed the basis of the pre-filing order against
the Frankovich Group. Despite requesting and receiv-
ing a continuance, purportedly to allow the Frank-
ovich Group time to prepare for that hearing, the
Frankovich Group did not challenge any of the Dis-
trict Court’s tentative findings or conclusions, and did
not present any oral argument. [See Molski v. Man-
darin Touch Restaurant, 359 F.Supp.2d 924, fn. 1
(C.D. Cal. 2005)]

There are simply no grounds upon which this

Honorable Court can grant Mr. Molski or the Frank-
ovich Group the relief requested.
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PARTIES TO THE PROCEEDING

Petitioner Jarek Molski was the Plaintiff and the
Frankovich Group was Mr. Molski’s attorney in the
action below, and they were the Appellants in the
United States Court of Appeals for the Ninth Circuit.

Respondent Evergreen Dynasty Corporation was
a Defendant in the District Court proceeding, and the
Appellee in the United States Court of Appeals for the
Ninth Circuit.
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Supreme Court Rule 29.6, Evergreen
Dynasty Corporation has no parent corporation and
no publicly listed company holds more than 10% of its
stock.
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OPINIONS BELOW

The United States District Court’s Order Declar-
ing Jarek Molski (and NOT the Frankovich Group) a
Vexatious Litigant and precluding him from filing
further ADA Complaints without the permission of
the presiding judgment of the District Court for the
Central District of California is reported at 3847
F.Supp.2d 860 (C.D. Cal. 2004), and is reprinted in
Petitioners’ Petition at APP. 71.

The United States District Court’s Order to Show
Cause commanding the Frankovich Group to show
cause why the District Court should not require them
to seek leave of court before filing a complaint alleg-
ing violations of the ADA, and to show cause why the
District Court should not pursue disciplinary action

against them under Local Rule 83-3 is reprinted at
APP. 1-3.

The United States District Court’s Memorandum

-Decision Re Orders to Show Cause imposing a pre-

filing order against the Frankovich Group and pre-
cluding it from filing further ADA Complaints with-
out the permission of the presiding judgment of the
District Court for the Central District of California is
reported at 359 F.Supp.2d 924 (C.D. Cal. 2005).

The United States District Court Order Dismiss-
ing Case for Lack of Standing is reported at 385
F.Supp.2d 1042 (C.D. Cal. 2004), and is reprinted in
Petitioners’ Petition at APP. 39.
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The Decision of the United States Court of Ap-
peals for the Ninth Circuit affirming the District
Court’s Orders is reported at 500 F.3d 1047 (9th Cir.
2007), and is reprinted in Petitioners’ Petition at APP.
1.

The Order Denying the Petition for Rehearing
and Rehearing En Banc of the United States Court of
Appeals for the Ninth Circuit is reported at 521 F.3d
1215 (9th Cir. 2008), and is reprinted in Petitioners’
Petition at APP. 91.

L 4

STATEMENT OF JURISDICTION

This Honorable Court has jurisdiction under 28
U.S.C. § 1254(1).

*

STATEMENT OF THE CASE

Molski is paralyzed from the waist down and is
confined to a wheelchair. Molski has never been
employed. The only income he receives is from set-
tlements. On any given day, just like a predator,
Molski travels up and down the State of California
seeking out places of public accommodation intent on
finding businesses that he can sue in federal court
who may not be in complete compliance with the
ADA. Molski does not care about the rights of the
disabled. Molski and the Frankovich Group’s only
concern is how much money will they receive in
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settlement from each defendant that crosses their
path.

This case is NOT about access for the disabled to
public accommodations pursuant to the Americans
with Disabilities Act of 1990 (“ADA”). This case is but
one in over 400 cases wherein Jarek Molski (hereinaf-
ter referred to as “Molski”), aided and abetted by his
attorney, the Frankovich Group, have sued small
businesses throughout the State of California for
alleged violations of the ADA. Molski and the Frank-
ovich Group are NOT interested in injunctive relief,
which is the only relief available under the ADA.
Instead, Molski and the Frankovich Group allege a
cause of action under the ADA and then seek dam-
ages, inter alia, of $4,000 per day for each day that
the place of accommodation is not in compliance,
punitive damages and pre-judgment interest pursu-
ant to analogous state law claims under the Unruh
Civil Rights Act and the California Disabled Persons
Act, and attorney’s fees and costs. Furthermore, the
“letter” sent by the Frankovich Group to each and
every Defendant ever named in one of Molski’'s Com-
plaints warns the Defendants NOT TO MAKE ANY
REPAIRS or they will be liable for “spoliation of
evidence.” Molski and the Frankovich Group always
wait at least one year before they sue. The United
States District Court noted in its Order Declaring
MOLSKI a Vexatious Litigant entered on December
10, 2004 “the damages requested are quite signifi-
cant. Molski routinely asks for $4,000 per day, for
every day from his visit until the repairs are



4

completed. And Molski often waits a year or more
before filing suit. In the instant case, the purported
violation took place on January 25, 2003, but the suit
was not filed until January 23, 2004. That delay
alone would be worth $1,452,030 if Molski received
the damages requested.” [APP. 84, Page 14, fn. 7]

Simply put, the Orders at issue before this Court
put Molski and the Frankovich Group out of business.
As the United States District Court stated in its
Memorandum Decision Re Orders to Show Cause
entered on March 8, 2005:

“In total Molski filed 16 federal lawsuits for
injuries purportedly sustained over this four-
day period of time. Expanding that window
slightly, the record reveals that Molski filed
26 lawsuits for injuries allegedly sustained
between May 16 and May 23, 2003 — with
Molski purportedly sustaining at least one
injury on each day during that ten-day
stretch This period was far from an iso-
lated incident. The Court’s review of the
complaints filed in 2004 alone reveals that
on 37 separate occasions Molski claimed to
be injured twice or more on the same day. On
19 separate occasions he claimed to be in-
jured three or more times in one day. On
nine separate occasions, Molski filed four
or more federal lawsuits for injuries alleg-
edly sustained on the same day.” [APP. 82,
Page 8 lines 6-20]

“The record before the Court demonstrates
that the Plaintiffs and their attorneys have
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participated in a pattern of abusive litiga-
tion, bordering on extortionate shysterism.
The damage is not limited, however, to the
businesses and insurers who are the direct
victims of this scheme. The integrity of the
bar is called into question by the well-
publicized accounts of lawyers employing
unethical tactics in the pursuit of their own
financial gain. The legitimacy of the courts is
also injured because the public may view the
courts as complicit in allowing these shake-
down schemes to continue. Most importantly,
this type of litigation creates a backlash
against disabled persons who rely on the
ADA as a means of achieving equal access.

In such a circumstance, the Court has an ob-
ligation to protect both the public and the ju-
dicial system. By requiring the architects of
the scheme to seek leave of court before filing
any similar complaints, the Court has em-
ployed the least restrictive measure avail-
able that achieves this goal.” Molski v.
Mandarin Touch Restaurant, 359 F.Supp.2d
924, 938 (C.D. Cal. 2005). :

The evidence before the District Court was
overwhelming and both Molski and the Frankovich
Group received due process as required by the Four-
teenth Amendment to the United States Constitution
before the District Court issued its vexatious litigant
order against Molski and its pre-filing order against
the Frankovich Group as a sanction pursuant to the
Court’s inherent power.

L 4



6

STATEMENT OF FACTS

Molski’s Amended Complaint alleged that he
visited the Mandarin Touch Restaurant in Solvang,
California on January 23, 2003. As in all his lawsuits,
Molski alleged that he had to use the restroom after
he ate and was not able to pass through the narrow
restroom, and in the course of exiting the bathroom
his hand caught in the restroom door “causing
trauma” to his hand.

Asserting claims under the ADA and analogous
California state law, Molski sought injunctive relief
(the only remedy available under the ADA), attorneys’
fees and costs, and damages. Specifically, the com-
plaint sought daily damages of $4,000 per day for
each day after Molski’s visit until such time as the
Mandarin Touch was made fully accessible, as well as
punitive damages and pre-judgment interest. The
named Defendants were the landlords, Brian and
Kathy McInerney, and the owner of the Mandarin
Touch Restaurant, Evergreen Dynasty Corporation
(“Evergreen”).

Evergreen filed a Motion for a Pre-Filing Order
Prohibiting Molski, a Vexatious Litigant, from Filing
New Litigation Without Leave of Court. Molski filed
his Opposition to the Vexatious Litigant Motion. After
the parties filed their evidence in support of and in
opposition to the Motion, the Court held a hearing on
December 9, 2004. After considering the evidence and
hearing oral argument presented by the Frankovich
Group, the District Court granted the Motion and
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declared Molski a Vexatious Litigant and issued a
pre-filing order requiring Molski to obtain leave of
court before filing any ADA litigation in the District
Court for the Central District of California only. [APP.
71]

At the conclusion of the hearing, the District
Court issued an Order to Show Cause commanding
the Frankovich Group to show cause why the District
Court should not require them to seek leave of court
before filing a complaint alleging violations of the
ADA, and to show cause why the District Court
should not pursue disciplinary action against them
under Local Rule 83-3. [APP. 1-3]

On March 8, 2005, the District Court issued its
Memorandum Decision re Orders to Show Cause and
issued a pre-filing order against the Frankovich
Group. The District Court based its order on the
finding that “[alfter an extensive review of The
Frankovich Group’s litigation practices, the Court
believes it must exercise its inherent power to protect
the judicial system and the public from the abusive
and predatory litigation practiced by the respon-
dents.” The District Court concluded that “the Court
has taken into account several factors in determin-
ing whether it is necessary to exercise its inherent
power to protect the public and the courts. Based on
the litigation history of giving unethical advice,
making questionable allegations of physical injury,
pursuing excessive compensatory damages, and
securing quick settlements, the Court concludes that
an exercise of its inherent power is appropriate.”
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Molski v. Mandarin Touch Restaurant, 359 F.Supp.2d
924, 926 (C.D. Cal. 2005). The District Court’s Memo-
randum Decision then goes through the evidence
before the Court and the reasons why the Court
issued the pre-filing order against the Frankovich
Group and informed the Frankovich Group that the
Court had requested that the State Bar of California
to investigate the matter and consider disciplinary
action if appropriate. Id. at 934.

Just like Molski, the Frankovich Group had
notice of the Order to Show Cause, and had an oppor-
tunity to present evidence to the Court.

&
v

REASONS FOR DENYING THE
PETITION FOR WRIT OF CERTIORARI

CERTIORARI SHOULD BE DENIED BECAUSE
BOTH MOLSKI AND THE FRANKOVICH GROUP
WERE AFFORDED DUE PROCESS AND THE
DISTRICT SPECIFICALLY FOUND THAT THE
LAWSUITS FILED WERE FRIV OLOUS AND
NON-MERITORIOUS

As to Molski

The District Court based its decision on the
factors listed in the Second Circuit Court’s decision in
Safir v. United States Lines, Inc., 792 F.2d 19, 23 (2nd
Cir. 1986). The Ninth Circuit Court has ruled that the
factors listed in De Long v. Hennessey, 912 F.2d 1144
(9th Cir. 1990) must be considered in determining
whether to enter a pre-filing order. The factors listed
in these two cases are not in conflict with each other.
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The Safir Court’s factors are: “(1) the litigant’s
history of litigation and in particular whether it
entailed vexatious, harassing or duplicative lawsuits;
(2) the litigant’s motive in pursuing the litigation,
e.g., does the litigant have an objective good faith
expectation of prevailing?; (3) whether the litigant is
represented by counsel; (4) whether the litigant has
caused needless expense to other parties or has posed
an unnecessary burden on the courts and their per-
sonnel; and (5) whether other sanctions would be
adequate to protect the courts and other parties.”
[Molski v. Mandarin Touch Restaurant, 500 F.34
1047, 1058 (9th Cir. 2007)]

The De Long Court’s factors are: “The first factor
under De Long is whether Molski was given notice
and an opportunity to be heard before the district
court entered the pre-filing order.” (Id. at 1058) “The
second factor of the De Long standard is whether the
district court created an adequate record for review.”
(Id. at 1058) “The third factor set forth by De Long
gets to the heart of the vexatious litigant analysis,
inquiring whether the district court made ‘substan-
tive findings as to the frivolous or harassing nature of
the litigant’s actions.”” (Id. at 1058) “The fourth and
final factor in the De Long standard is that the pre-
filing order must be narrowly tailored to the vexa-
tious litigant’s wrongful behavior.” (Id. at 106 1)

In its opinion, 500 F.3d 1047 (9th Cir. 2007), the
Ninth Circuit held that the District Court’s Vexatious
Litigant Order met all of the criteria under De Long
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and even though the District Court erroneously relied
upon the Safir standard there was no conflict.

In the Order Granting Defendant’s Motion to
Declare Jarek Molski a Vexatious Litigant and for a
Pre-Filing Order Requiring Molski to Obtain Leave of
Court Before Filing Any Other Claims Under the
Americans with Disabilities Act filed on December 9,
2004, the District Court made the following findings
with respect to the merits of Molski’s First Amended
Complaint as follows:

“Plaintiff Jarek Molski is a physically dis-
abled individual who relies on a wheelchair
for ambulation. Although he resides in Wood-
land Hills, he has filed hundreds (fn. 2) of
lawsuits in federal courts throughout the
state of California.

A review of the cases submitted to this Court
reveals that many are nearly identical in
terms of the facts alleged, the claims pre-
sented, and the damages requested. In virtu-
ally every complaint involving a restaurant
or winery, Molski initially reports having
trouble finding adequate van-accessible
parking. Then, almost uniformly, he reports
difficulties entering the business, often citing -
ramps that are too steep, or doors that re-
quire more pressure to open than is permit-
ted by law. After entering the business,
Molski generally complains that the service
counter is too high. Virtually every complaint
ends with Molski venturing to the restroom,
which inevitably suffers from at least one
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violation. Molski almost always suffers some
injury typically to the upper extremities in
the process of transferring himself from his
wheelchair to the toilet. He also regularly
complains of suffering humiliation or other
emotional distress from the experience. Mol-
ski’s prayer for relief routinely includes both
a request for injunctive relief and damages of
$4,000 per day, for each day after his visit
until the facility is brought up to ADA stan-
dards.

The facts of the instant case are predictably
similar. On January 25, 2003, Molski’s com-
plaint alleges that he had dinner at the
Mandarin Touch Restaurant in Solvang,
California. After dinner, Molski attempted to
use the restroom, but found that the en-
trance was too narrow. Molski then alleges
that as he was attempting to leave the rest-
room, his hand became “caught in the exte-
rior door causing trauma to it.” The lawsuit
asks for injunctive relief to bring the restau-
rant up to ADA standards, and damages of
not less than $4,000 per day, for each day af-
ter his visit until such time as the restaurant
is made fully accessible.” [APP, 72 -74]

“After examining Plaintiff’s extensive collec-
tion of lawsuits, the Court believes that
most, if not all, were filed as part of a scheme
of systematic extortion, designed to harass
and intimidate business owners into agree-
ing to cash settlements.” [Exhibit “5” —
Page 9:2-7]
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“Most important, however, is the Court’s con-
clusion that the allegations contained in
Plaintiff’s complaints are contrived and not
credible. Although it is not obvious when
looking at an individual complaint, examin-
ing Plaintiff’s complaints in the aggregate
reveals a clear intent to harass businesses.”
[APP. 80]

“The Court is tempted to exclaim: ‘what a
lousy day!” It would be highly unusual — to
say the least — for anyone to sustain two in-
juries, let alone three, in a single day, each of
which necessitated a separate federal law-
suit. But in Molski’s case, May 20, 2003, was
simply business as usual. Molski filed 13
separate complaints for essentially identical
injuries sustained between May 19, 2003 and
May 23, 2003. The Court simply does not be-
lieve that Molski suffered 13 nearly identical
injuries, generally to the same part of his
body, in the course of performing the same
activity, over a five-day period. This is to say
nothing of the hundreds of other lawsuits
Molski has filed over the last four years,
many of which make nearly identical allega-
tions. The record before this Court leads it to

conclude that these suits were filed mali-

ciously, in order to extort a cash settlement.”
[APP. 81-82]

“The ADA itself allows private plaintiffs to
sue for injunctive relief, and to recover their
attorneys’ fees and costs. It does not allow or
any award of money damages to a private
plaintiff. If Molski’s motivation was genuinely
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to obtain injunctive relief and recover his le-
gal costs, he could sue entirely under the
ADA. But he does not do that. Instead, Mol-
ski almost always raises additional state law
claims under the CDPA, California Health &
Safety Code, the Unruh Civil Rights Act, and
California Bus. & Prof. Code § 17200, which
allow for the recovery of money damages.

Clearly, raising multiple claims, by itself, is
not unethical or vexatious. However, it is
consistent with an overall pattern of behav-
ior that demonstrates Molski’s motivation is,
ultimately, to extract a cash settlement. The
threat of significant money damages (fn7) is
a much more effective inducement to settle
than merely requesting a court order to
make ‘readily achievable’ repairs. And that
threat appears to be working. Almost as star-
tling as the sheer number of complaints Mol-
ski has filed, is the number of those claims
that settle. Of the hundreds of cases Molski
has filed in this district, not one has ever
been litigated on the merits. The overwhelm-
ing majority settle, with a significant minor-
ity dismissed for violation of a court order, or
failure to prosecute the claim. This not only
calls into question Molski’s good faith expec-
tation of prevailing on the merits of his
claim, but also suggests that he does not
even have a reasonable expectation (or inten-
tion) of litigating the suit on the merits.?
Molski’s m.o. is clear: sue, settle, and move
on to the next suit.
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FN. 8. Additionally, given Molski’s con-
siderable history of making questionable
claims, a jury could reasonably refuse to
credit his testimony. This further weak-
ens the likelihood of Molski prevailing
on the merits of his claims.” [APP. 83-85]

“In addition to misusing a noble law, Molski
has plainly lied in his filings to this Court.
His claims of being the innocent victim of
hundreds of physical and emotional injuries
over the last four years defy belief and com-
mon sense.

But Molski has not acted alone. In every ac-
tion, Molski is aided and abetted by his at-
torneys, often the Thomas E. Frankovich
Law Offices, and his corporate co-Plaintiff,
Disability Rights Enforcement Education
Services: Helping You Help Others
(‘DREES’). For that reason, this Court is also
issuing orders to show cause why the Court
should not exercise its inherent power to ex-
tend similar sanctions to them, for their role
in facilitating Molski’s abusive litigation
practices.” [APP. 86-87]

“Sadly, Molski is not unique. The Trevor Law

Group, and others like it, have achieved in- -

famy in California for carrying out a similar
scheme under California’s Unfair Business
Practices statute, Bus. & Prof. Code § 17200
et seq. As one Court described it:
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scour public records on the Internet for
what are often ridiculously minor viola-
tions of some regulation or law by a
small business, and sue that business in
the name of the front organization. Since
even frivolous lawsuits can have eco-
nomic nuisance value, the attorneys
then contact the business (often owned
by immigrants for whom English is a
second language), and point out that a
quick settlement (usually around a few
thousand dollars) would be in the busi-
ness’s long-term interest. People ex rel.
Lockyer v. Brar, 115 Cal. 20 App. 4th
1315, 1316-17 (2004).}

These words could apply, almost verbatim, to
the scheme perpetrated by Molski, DREES,
and the Frankovich firm. And this Court is
not unmindful of the result of the Trevor
Law Group’s abuse of the Unfair Business
Practices statute. In the most recent election,
the citizens of California overwhelmingly
backed Proposition 64, which greatly limited
the private attorney general provision of that
law. It is not beyond the realm of belief that
the actions of Molski, and those like him,
pose a similar threat to the ADA. Thus, this
pre-filing order serves as a bulwark that not
only shields the Court and defendants from
vexatious litigation, but also protects the

. . ' The Court should note that the Mandarin Touch is a
The abuse is a kind of legal shakedown family owned restaurant in Solvang whose owners are Chinese
scheme: Attorneys form a front “watch- immigrants from Taiwan.

dog” or “consumer” organization. They
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‘purpose and spirit of the ADA.’ It does not
limit the right of a legitimately aggrieved
disabled individual to seek legal relief under
the ADA; it only prevents abuse of that law
by professional plaintiffs, like Molski, and
their lawyers, such as the Frankovich firm,
whose priority is their own financial gain,
and not ‘the elimination of discrimination
against individuals with disabilities.’ 42
U.S.C. § 12101(b)(1)” [APP. 88-89]

Molski was given notice and an opportunity to be
heard by the District Court. The District Court spe-
cifically found that Molski’s complaints were frivolous
and meritless. As the Court can see the Petition for
Writ of Certiorari is without merit and does not
present a question of national significance “never
before faced by this Court.” [Petition, Page 16]

As to the Frankovich Group

The District Court found that the Frankovich
Group had “engaged in a pattern of unethical behav-
ior designed ultimately to extort money from busi-
nesses and their insurers.” Accordingly, not only did
the District Court require the Frankovich Group to
seek leave before filing any new ADA complaints, but
also requested a State Bar investigation into the
propriety of the Frankovich Group’s litigation prac-
tices.

The District Court imposed sanctions against the
Frankovich Group based upon the following findings
of fact:

17

First, the District Court noted that a letter sent
by the Frankovich Group to defendants at the time of
service of ADA complaints violated ethical cannons
against offering advice to an unrepresented party
whose interests conflicted with the lawyer’s client
and appeared to be “aimed at one goal: coercing a
quick settlement.” In this letter, the Frankovich
Group advised defendants that they might have
insurance coverage to cover the claims made against
them and further informed them of the specific provi-
sions that might cover the claims; that they had no
“bona fide” defense; and that they should settle
rather than “waste your money in needless litiga-
tion.” :

Second, the District Court concluded that the
“claimed physical injuries” in Molski’s numerous
complaints were “canned” and “contrived in order to
implicate the defendants’ insurance policies.” The
District Court based this conclusion on the rate of
physical injury — all of the ADA complaints filed in
2004 by the Frankovich Group alleged a physical
injury; the similarity of the alleged injuries and the
fact that they were allegedly sustained in different
businesses on the same day; and the contradictions
between the claimed injuries and the actual allega-
tions.

Third, the Frankovich Group regularly waited
“ap to one year before filing their claims, during
which time the requested daily damages” of $4,000
continued to accumulate. The District Court con-
cluded that the obvious intent of this tactic was to use
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a large damage figure to “intimidate” a small busi-
ness without representation to enter into a quick
settlement.

Finally, the District Court found the unusual
number of settlements of cases filed by the Frank-
ovich Group “indicative of an extortion scheme.”
While the settlements standing alone would not
necessarily have been proof of such a scheme, when
coupled with the “aggressive and unethical” manner
in which they were pursued, the unusually high rate
of settlements indicated such an extortion scheme.

The Frankovich Group had notice that the Dis-
trict Court was considering entering a Pre-Filing
Order and had an opportunity to oppose it. In addi-
tion, the District Court specifically identified numer-
ous filings by the Frankovich Group that it found to
be frivolous. Finally, the District Court’s order was
narrowly tailored to prevent infringement on the
Frankovich Group’s right of access to the courts
because the Pre-Filing Order only applies in the
United States District Court for the Central District
of California.

There is no basis for the issuance of Certiorari in
this case. .

L 4
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CONCLUSION

For these reasons, this Honorable Court must
deny the Petition for Writ of Certiorari.

Respectfully submitted,

RoBERT H. APPERT

Counsel of Record

1208 S. San Gabriel Boulevard
San Gabriel, California 91776
Telephone: (626) 965-2595

Attorney for Respondent
Evergreen Dynasty Corporation
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JAREK MOLSKI,

an individual; and
DISABILITY RIGHTS
ENFORCEMENT
EDUCATION SERVICES;
HELPING YOU HELP
OTHERS, a California
corporation,

Plaintiffs,
v.

MANDARIN TOUCH
RESTAURANT; EVER-
GREEN DYNASTY CORP.,
a California corporation;

and BRIAN McINERNEY
and KATHY S. McINERNEY,
as joint tenants,

Defendants.

Case No. CV 04-0450 ER

ORDER TO SHOW
CAUSE

(Filed Dec. 10, 2004)

To the THOMAS E. FRANKOVICH LAW OF-
FICES, and to DISABILITY RIGHTS ENFORCE-
MENT EDUCATION SERVICES: HELPING YOU
HELP OTHERS (“DREES”), and to JAREK MOLSKI,
for the reasons discussed in the Court’s Order Grant-
ing Defendant’s Motion to Declare Jarek Molski a

Vexatious Litigant, you and

each of you, are hereby

ordered to show cause as follows:
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(1] Both DREES and the Frankovich firm are
ordered to show cause why The Court should not
require them to seek leave of court before filing a
complaint alleging violations of the Americans with
Disabilities Act (“ADA”). The Frankovich firm is
further ordered to show cause why this Court should

not pursue disciplinary action against them under
Local Rule 83-3.

[2] DREES is ordered to show cause why their
complaint alleging violations of the ADA should not
be dismissed for lack of standing.

[3] Plaintiffs are ordered to show cause why
their claim under the ADA should not be dismissed as
a sham complaint, used as a pretext to gain access to
the federal courts, and their remaining claims re-
manded to the state court.

All responses shall be in writing and are due by
January 3, 2005. The Defendants may also file a
response, if they wish. This matter shall come on for
hearing January 10, 2005 at 10:00 a.m.

IT IS SO ORDERED.

IT IS FURTHER ORDERED that the Clerk of.the
Court shall serve, by United States mail or by telefax
or by email, copies of this Order on counsel for the
parties in this matter.
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Dated: DEC 10 2004
/s/ Edward Rafeedie

EDWARD RAFEEDIE
Senior United States
District Judge




App. 4

THE FRANKOVICH GROUP*
LAWYERS

2806 Van Ness Avenue — San Francisco, CA 94109-1426
Phone: 415-674-8600 * Facsimile: 415-674-9900 e
TDD: 415-441-6100

June 18, 2004

Kathy McInerney
538 Miramonte Drive
Santa Barbara, CA 93109

Re: Molski v. Mandarin Touch
USDC C.D. Ca Case No.CV 04-0450 ER (SHx)
Our Reference: Mandarin Touch
Subject: Discrimination by Failure to
Remove Architectural Barriers

Dear Ms. McInerney:

You are being served with a Summons and Complaint
for failure to remove architectural barriers as re-
quired under state discrimination statutes and/or
under the Americans with Disabilities Act of 1990.
The failure to remove barriers deprived our client of
the full use, enjoyment of goods, services and oppor-
tunities of your public accommodation.

Please read the “Factual Allegations” section of the
Complaint. That section sets forth the major architec-
tural barriers about which our client and the disabil-
ity community are most concerned. This will allow
you to quickly assess the barriers and determine the
cost of the remedial work sought.
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We believe the following architectural barriers could
be addressed/removed within ninety (90) days:

1. reconfigure the register area and seat
near the restrooms to provide for addi-
tional space for a restroom remodel;

2. with a reconfiguration of the register
area combine the men’s and women’s
restroom into a unisex handicapped ac-
cessible restroom.

The concept of barrier removal is probably clear to
you. The details of barrier removal are probably
unclear to you. We are more than willing to do a
walk-through with you and suggest solutions.

Once you have retained counsel, we will not be able to
communicate with you directly. That is why we are
taking this opportunity to discuss our position on this
action and to call attention to certain issues that you
should be aware of:

1. This action is filed in the Federal Dis-
triet Court.

2. The action seeks:

* Injunctive Relief
* Compensatory Damages
* Attorneys’ fees and costs

3. Injunctive Relief: Plaintiff seeks an or-
der from this court to issue a mandatory
injunction compelling you to make the
subject public accommodation accessible
as set forth in the Complaint.
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Compensatory Damages: Monetary dam-
ages (money) are sought on behalf of the
plaintiff for the damages suffered as a
result of the acts of discrimination. This
is a state cause of action.

Attorneys’ fees, costs and litigation ex-
penses are provided both under state
and federal law. If the plaintiff prevails,
these costs and litigation expenses will
be awarded against you.

Insurance Coverage: Insurance may be
available to you for this claim. CAVEAT/
BEWARE:

i.  Your insurance company may deny
coverage.

ii. Your insurance company may de-
fend you under a “Reservation of
Rights.” That means your insurance
company will provide a defense for
you (hire attorneys on your behalf)
but reserve the issue as to whether
they are obligated to pay the claim.

fi. If you have a general liability pol-
icy, coverage may be extended to

you under the following provisions: "

bodily injury coverage; advertising
coverage; and/or wrongful eviction
coverage.*

* Bodily Injury Coverage: Bodily
injury coverage is generally ex-
tended to claims that pertain to
“bodily injury” and emotional
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distress if there is a direct rela-
tionship to bodily injury.

Advertising Coverage: Adver-
tising coverage may be extended
if you advertised that your pub-
lic accommodation was accessi-
ble which resulted in bodily
injury, property damage or
damages. Examples of advertis-
ing, publicizing or representing
that the public accommodation
was accessible would be display-
ing the international disability
symbol, advertising that the
public accommodation is acces-
sible, representations by em-
ployees stating that the public
accommodation is wheelchair
accessible, usable by persons
with disabilities, can accommo-
date a person with disabilities,
or the like.

Wrongful Eviction Coverage:
Wrongful eviction coverage is
normally extended for the hotel/
motel/resort industry where
a disabled person is forced/
compelled to leave a guest room
because it is not accessible. The
theory is that this constitutes
an “actual eviction.” Another
“theory” for coverage is “con-
structive” eviction. For example,
if a room is available but not
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accessible, this may constitute
constructive eviction as it would
be a “futile gesture” for a person
with disabilities to attempt to
secure the guest room.

*These are theories and you should
consult your coverage counsel to dis-
cuss their application, validity and
usefulness.

iv. Insurance may or may not cover at-
torneys’ fees and costs that you may
be ordered to pay. Too often defen-
dants believe, or are led to believe,
that their insurance companies will
pay the plaintiff’s attorneys’ fees.
You must determine what your
insurance actually provides. Ulti-
mately, you will be responsible for
paying our fees, should we prevail.
Therefore, the issue of coverage
should be of utmost concern to you.
Simply put, if you receive a “Reser-
vation of Rights” letter, you may
still be financially responsible to pay
compensatory damages and plain-

tiff’s attorneys’ fees and costs. We
urge you in this instance, to seek

independent counsel, and not rely
upon insurance defense attorneys, to
determine your rights and your ex-
posure.

Defense Billing: Once defense attorneys
respond to or answer the Complaint, the
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vast majority, rather than attempt to
settle the action, embark on a “billing”
exercise. Simply put, the defense attor-
neys want to sufficiently “bill it” before
they get realistic about the settlement.
This may cost you a significant amount
of money that could be better spent on
the remedial work and settlement of the
action. Keep in mind, the more work
your attorneys force on us, the more
work we must do. The more work we do
is just that much more money you may
be responsible for paying.

We do not believe you have any bona fide defense to
your continuing obligation to identify and remove
architectural barriers pursuant to the ADA, which
was passed over a decade ago, (14 years). We do not
want to see you waste your money on needless litiga-
tion. We want access agreed to now, not later. In
essence, we are making a demand that you enter into
a Mutual Settlement Agreement and Release for the
removal of all of the architectural barriers raised in
the complaint to completely resolve this aspect of the
case. This will accomplish two things — first, it will
provide full access which is positive; and second, it
will significantly reduce attorneys’ fees for all parties.
Keep in mind that all remedial work necessary to
remove barriers at Mandarin Touch can be resolved
in a settlement agreement by setting forth a reason-
able time line. This will give you financial flexibility
in your planning.
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You may contact us for the agreement before you
retain counsel to explore resolution of this action.
Otherwise, we will forward a copy to your counsel
when you become represented.

Once you have committed or can assure us, in writ-
ing, that the remedial work will in fact be under-
taken, you may have your attorneys contact us to
resolve all aspects of the action now. That can occur
through a direct negotiation with your attorneys or
through a court-supervised mediation/settlement
conference.

If you do not follow our suggestions or requests,
which is your choice, we understand. We can then
rest assured that you received our message on how
this case could efficiently and cost effectively be
resolved at this stage in the litigation. It will also
serve as a reminder to you later in the litigation that
we gave you the earliest opportunity to settle the
action before the cost of litigation started to rise, or as
some may say, skyrocket.

We hope you accept this letter as friendly advice. We
find all to often that many defendants are not prop-
erly advised as to their position in the litigation,
insurance coverage issues, injunctive relief sought,
damages, the tactics of insurance defense attorneys,
attorneys’ fees, and the use of an early mediation/
settlement conference to resolve the matter.

- Returning to the issue of full insurance coverage, if in
fact you are denied coverage (money) to pay any part
of the claim which is monetary in nature, this office
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at the conclusion of the litigation would consider
discussing with you the merits of a “bad faith” case
against your insurance carrier. You should keep this
in mind and discuss it with your own private counsel,
not counsel hired by the insurance company.

Defendants that do not consider an early settlement
eventually face the hard reality that the remedial
work will have to be done, compensatory damages
paid and that attorneys’ fees and costs have risen
substantially. That is why we have taken this oppor-
tunity to explain to you our position so you can make
a sound decision as to the course you wish to take —
that being either to consider early settlement discus-
sions or to litigate the matter. If you wish to entertain
settlement now, you may contact us directly unless
you have retained counsel. In that event, you may
have your attorneys contact us. I remain,

Very truly yours,

/s/ Thomas E. Frankovich
Thomas E. Frankovich
DICTATED BUT NOT READ
IN THE INTEREST OF TIME

TEF/amc




