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Constitutional, Treaty, and Statutory Provisions Involved 

Constitution of the United States of America 

Article II, Section 2, Clause 2 

He [the President] shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two thirds of the 
Senators present concur; and he shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint Ambassadors, other 
public Ministers and Consuls, Judges of the supreme Court, and all other 
Officers of the United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by Law: but the 
Congress may by Law vest the Appointment of such inferior Officers, as 
they think proper, in the President alone, in the Courts of Law, or in the 
Heads of Departments. 

Article VI, Clause 2 

 This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme Law of the 
Land; and the Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding.  

Amendment XIV, § 1 

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside.  No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 
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Optional Protocol to the Vienna Convention on Consular Relations 
Concerning the Compulsory Settlement of Disputes, opened for 

signature April 24, 1963, 21 U.S.T. 77, 596 U.N.T.S. 487 

Article I 

Disputes arising out of the interpretation or application of the 
Convention shall lie within the compulsory jurisdiction of the 
International Court of Justice and may accordingly be brought before the 
Court by an application made by any party to the dispute being a Party to 
the present Protocol. 

 

U.N. Charter, opened for signature June 26, 1945, 
T.S. No. 993, 59 Stat. 1031 

Article 94(1) 

Each Member of the United Nations undertakes to comply with the 
decision of the International Court of Justice in any case to which it is a 
party. 

 

Statute of the International Court of Justice, opened for signature 
June 26, 1945, T.S. No. 993, 59 Stat. 1055 

Article 36(1) 

The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 
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United States Code 

28 U.S.C. § 2241(a)-(c) 

(a) Writs of habeas corpus may be granted by the Supreme Court, 
any justice thereof, the district courts and any circuit judge within their 
respective jurisdictions. The order of a circuit judge shall be entered in the 
records of the district court of the district wherein the restraint complained 
of is had. 

 (b) The Supreme Court, any justice thereof, and any circuit judge 
may decline to entertain an application for a writ of habeas corpus and 
may transfer the application for hearing and determination to the district 
court having jurisdiction to entertain it. 

 (c) The writ of habeas corpus shall not extend to a prisoner unless- 

   (1) He is in custody under or by color of the authority of the 
United States or is committed for trial before some court thereof; or 

   (2) He is in custody for an act done or omitted in pursuance of an 
Act of Congress, or an order, process, judgment or decree of a court or 
judge of the United States; or 

   (3) He is in custody in violation of the Constitution or laws or 
treaties of the United States; or 

   (4) He, being a citizen of a foreign state and domiciled therein is 
in custody for an act done or omitted under any alleged right, title, 
authority, privilege, protection, or exemption claimed under the 
commission, order or sanction of any foreign state, or under color thereof, 
the validity and effect of which depend upon the law of nations; or 

   (5) It is necessary to bring him into court to testify or for trial. 
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Texas Code of Criminal Procedure 

Article 11.071, § 5(a), (d)-(e) 

(a) If a subsequent application for a writ of habeas corpus is filed 
after filing an initial application, a court may not consider the merits of or 
grant relief based on the subsequent application unless the application 
contains sufficient specific facts establishing that:  

(1) the current claims and issues have not been and could not have 
been presented previously in a timely initial application or in a previously 
considered application filed under this article or Article 11.07 because the 
factual or legal basis for the claim was unavailable on the date the 
applicant filed the previous application; 

(2) by a preponderance of the evidence, but for a violation of the 
United States Constitution no rational juror could have found the applicant 
guilty beyond a reasonable doubt; or 

(3) by clear and convincing evidence, but for a violation of the 
United States Constitution no rational juror would have answered in the 
state's favor one or more of the special issues that were submitted to the 
jury in the applicant's trial under Article 37.071 or 37.0711. 

. . . 

(d) For purposes of Subsection (a)(1), a legal basis of a claim is 
unavailable on or before a date described by Subsection (a)(1) if the legal 
basis was not recognized by or could not have been reasonably formulated 
from a final decision of the United States Supreme Court, a court of 
appeals of the United States, or a court of appellate jurisdiction of this 
state on or before that date. 

(e) For purposes of Subsection (a)(1), a factual basis of a claim is 
unavailable on or before a date described by Subsection (a)(1) if the 
factual basis was not ascertainable through the exercise of reasonable 
diligence on or before that date. 
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110TH CONGRESS 
2D SESSION H. R. 6481 

To create a civil action to provide judicial remedies to carry out certain 

treaty obligations of the United States under the Vienna Convention 

on Consular Relations and the Optional Protocol to the Vienna Conven-

tion on Consular Relations. 

IN THE HOUSE OF REPRESENTATIVES 

JULY 14, 2008 

Mr. BERMAN (for himself and Ms. ZOE LOFGREN of California) introduced 

the following bill; which was referred to the Committee on the Judiciary 

A BILL 
To create a civil action to provide judicial remedies to carry 

out certain treaty obligations of the United States under 

the Vienna Convention on Consular Relations and the 

Optional Protocol to the Vienna Convention on Consular 

Relations. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Avena Case Implemen-4

tation Act of 2008’’. 5
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SEC. 2. JUDICIAL REMEDY. 1

(a) CIVIL ACTION.—Any person whose rights are in-2

fringed by a violation by any nonforeign governmental au-3

thority of article 36 of the Vienna Convention on Consular 4

Relations may in a civil action obtain appropriate relief. 5

(b) NATURE OF RELIEF.—Appropriate relief for the 6

purposes of this section means— 7

(1) any declaratory or equitable relief necessary 8

to secure the rights; and 9

(2) in any case where the plaintiff is convicted 10

of a criminal offense where the violation occurs dur-11

ing and in relation to the investigation or prosecu-12

tion of that offense, any relief required to remedy 13

the harm done by the violation, including the vitia-14

tion of the conviction or sentence where appropriate. 15

(c) APPLICATION.—This Act applies with respect to 16

violations occurring before, on, or after the date of the 17

enactment of this Act. 18

Æ 
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16 JULY 2008 
 

ORDER 
 
 
 
 
 
 
 
 
 
 
 
 

REQUEST FOR INTERPRETATION OF THE JUDGMENT OF 31 MARCH 2004  
IN THE CASE CONCERNING AVENA AND OTHER MEXICAN NATIONALS  

(MEXICO v. UNITED STATES OF AMERICA) 
 

(MEXICO v. UNITED STATES OF AMERICA) 
 
 
 

REQUEST FOR THE INDICATION OF PROVISIONAL MEASURES 
 
 
 

___________ 
 
 
 

DEMANDE EN INTERPRÉTATION DE L’ARRÊT DU 31 MARS 2004 EN L’AFFAIRE  
AVENA ET AUTRES RESSORTISSANTS MEXICAINS 

(MEXIQUE c. ÉTATS-UNIS D’AMÉRIQUE) 
 

(MEXIQUE c. ÉTATS-UNIS D’AMÉRIQUE) 
 
 
 

DEMANDE EN INDICATION DE MESURES CONSERVATOIRES 
 
 
 
 
 
 
 
 
 
 
 

16 JUILLET 2008 
 

ORDONNANCE 
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INTERNATIONAL COURT OF JUSTICE 
 
 
 

YEAR 2008 
 2008 
 16 July 
 General List 
 No. 139 

16 July 2008 
 
 
 

REQUEST FOR INTERPRETATION OF THE JUDGMENT OF 31 MARCH 2004  
IN THE CASE CONCERNING AVENA AND OTHER MEXICAN 

NATIONALS (MEXICO v. UNITED STATES OF AMERICA) 
 

(MEXICO v. UNITED STATES OF AMERICA) 
 
 
 

REQUEST FOR THE INDICATION OF PROVISIONAL MEASURES 
 
 
 

ORDER 
 
 

Present: President HIGGINS;  Vice-President AL-KHASAWNEH;  Judges RANJEVA, KOROMA, 
BUERGENTHAL, OWADA, TOMKA, ABRAHAM, KEITH, SEPÚLVEDA-AMOR, BENNOUNA, 
SKOTNIKOV;  Registrar COUVREUR. 

 
 
 The International Court of Justice, 

 Composed as above, 

 After deliberation, 

 Having regard to Articles 41 and 48 of the Statute of the Court and to Articles 73 and 74 of 
the Rules of Court, 

 Having regard to the Application instituting proceedings filed in the Registry of the Court on 
5 June 2008 by the Government of the United Mexican States (hereinafter “Mexico”), whereby, 
referring to Article 60 of the Statute and Articles 98 and 100 of the Rules of Court, Mexico  
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requested the Court to interpret paragraph 153 (9) of the Judgment delivered by the Court on 
31 March 2004 in the case concerning Avena and Other Mexican Nationals (Mexico v. United 
States of America) (hereinafter “the Avena Judgment”), 

 Makes the following Order: 

 1. Whereas in its Application Mexico states that in paragraph 153 (9) of the Avena Judgment 
the Court found “that the appropriate reparation in this case consists in the obligation of the United 
States of America to provide, by means of its own choosing, review and reconsideration of the 
convictions and sentences of the Mexican nationals” mentioned in the Judgment, taking into 
account both the violation of the rights set forth in Article 36 of the Vienna Convention on 
Consular Relations (hereinafter “the Vienna Convention”) and paragraphs 138 to 141 of the 
Judgment;  whereas it is alleged that “requests by the Mexican nationals for the review and 
reconsideration mandated in their cases by the Avena Judgment have repeatedly been denied”; 

 2. Whereas Mexico claims that, since the Court delivered its Judgment in the Avena case, 
“[o]nly one state court has provided the required review and consideration, in the case of 
Osvaldo Torres Aguilera”, adding that, in the case of Rafael Camargo Ojeda, the State of Arkansas 
“agreed to reduce Mr. Camargo’s death sentence to life imprisonment in exchange for his 
agreement to waive his right to review and reconsideration under the Avena Judgment”;  and 
whereas, according to Mexico, “[a]ll other efforts to enforce the Avena Judgment have failed”; 

 3. Whereas it is explained in the Application that, on 28 February 2005, the President of the 
United States of America (hereinafter the “United States”), George W. Bush, issued a 
Memorandum (also referred to by the Parties as a “determination”);  whereas it is stated in the 
Application that the President’s Memorandum determined that state courts must provide the 
required review and reconsideration to the 51 Mexican nationals named in the Avena Judgment, 
including Mr. Medellín, notwithstanding any state procedural rules that might otherwise bar review 
of their claims;  whereas the President’s Memorandum reads as follows: 

 “I have determined, pursuant to the authority vested in me as President by the 
Constitution and laws of the United States, that the United States will discharge its 
international obligations under the decision of the International Court of Justice in 
[Avena], by having State courts give effect to the decision in accordance with general 
principles of comity in cases filed by the 51 Mexican nationals addressed in that 
decision”; 

and whereas a copy of that Memorandum was attached as an exhibit to the brief filed on behalf of 
the United States as amicus curiae in the case of Mr. José Ernesto Medellín Rojas against the State 
of Texas, brought before the Supreme Court of the United States; 

 4. Whereas, according to Mexico, on 25 March 2008, in Mr. Medellín’s case, the Supreme 
Court of the United States, while acknowledging that the Avena Judgment constitutes an obligation 
under international law on the part of the United States, ruled that “the means chosen by the  
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President of the United States to comply were unavailable under the US Constitution” and that 
“neither the Avena Judgment on its own, nor the Judgment in conjunction with the President’s 
Memorandum, constituted directly enforceable federal law” precluding Texas from “applying state 
procedural rules that barred all review and reconsideration of Mr. Medellín’s Vienna Convention 
claim”;  and whereas Mexico adds that the Supreme Court did confirm, however, that there are 
alternative means by which the United States still can comply with its obligations under the Avena 
Judgment, in particular, by the passage of legislation by Congress making a “non-self-executing 
treaty domestically enforceable” or by “voluntary compliance by the State of Texas”; 

 5. Whereas, in its Application, Mexico points out that, since the decision of the Supreme 
Court, a Texas court has declined the stay of execution requested by counsel for Mr. Medellín in 
order “to allow Congress to pass legislation implementing the United States’s international legal 
obligations to enforce this Court’s Avena Judgment”, and has scheduled Mr. Medellín’s execution 
for 5 August 2008;  whereas, according to Mexico, “Texas has made clear that unless restrained, it 
will go forward with the execution without providing Mr. Medellín the mandated review and 
reconsideration”;  whereas Mexico asserts that the actions of the Texas court will thereby 
irreparably breach the United States obligations under the Avena Judgment; 

 6. Whereas it is contended that at least four more Mexican nationals are also “in imminent 
danger of having execution dates set by the State of Texas without any indication that the Mexican 
nationals facing execution will receive review and reconsideration”;  whereas Mexico states in its 
Application that, on 29 November 2007, the Supreme Court of California “affirmed the conviction 
and sentence of Martín Mendoza García and simultaneously rejected his claim that he was entitled 
to review and reconsideration consistent with Avena on the basis of the record on direct appeal”;  
whereas Mexico also states that, on 31 March 2008, following its decision in Mr. Medellín’s case, 
the Supreme Court of the United States denied petitions for review and reconsideration under the 
Avena Judgment by seven other Mexican nationals in whose cases this Court had found violations 
of Article 36 of the Vienna Convention, namely Messrs. César Roberto Fierro Reyna, Rubén 
Ramírez Cárdenas, Humberto Leal García, Ignacio Gómez, Félix Rocha Díaz, Virgilio Maldonado 
and Roberto Moreno Ramos;  and whereas Mexico adds that, on 27 May 2008, the United States 
Court of Appeals for the Fifth Circuit declined to grant Ignacio Gómez leave to appeal the 
dismissal of a federal petition for post-conviction relief that was premised in part on the Vienna 
Convention violation in his case; 

 7. Whereas Mexico explains that it has sought repeatedly to establish its rights and to secure 
appropriate relief for its nationals, both before and after the decision of the Supreme Court of the 
United States, but that its diplomatic démarches have been ineffective;  whereas it contends that 
“all competent authorities of the United States Government at both the state and federal levels 
acknowledge that the United States is under an international law obligation under Article 94 (1) of 
the United Nations Charter to comply with the terms of the [Avena] Judgment”, but have failed to 
take appropriate action or have taken affirmative steps in contravention of that obligation; 
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 8. Whereas, in its Application, Mexico refers to Article 60 of the Statute of the Court which 
provides that “[i]n the event of dispute as to the meaning or scope of the judgment, the Court shall 
construe it upon the request of any party” and contends, citing the Court’s case law, that the 
Court’s jurisdiction to entertain a request for interpretation of its own judgment is based directly on 
this provision; 

 9. Whereas Mexico asserts that it understands the language of paragraph 153 (9) of the 
Avena Judgment as establishing “an obligation of result” which is complied with only when review 
and reconsideration of the convictions and sentences in question has been completed; whereas, 
according to Mexico, while the United States may use “means of its own choosing”, as stated in 
paragraph 153 (9), “the obligation to provide review and reconsideration is not contingent on the 
success of any one means” and therefore the United States cannot “rest on a single means chosen”;  
and whereas Mexico considers that it flows from this paragraph of the Avena Judgment that the 
United States must “prevent the execution of any Mexican national named in the Judgment unless 
and until that review and reconsideration is completed and it is determined that no prejudice 
resulted from the violation”; 

 10. Whereas Mexico, in its Application, submits that “anything short of full compliance with 
the review and reconsideration ordered by this Court in the cases of the 48 Mexican nationals 
named in the Judgment who are still eligible for review and reconsideration would violate the 
obligation of result imposed by paragraph 153 (9)”; 

 11. Whereas Mexico points out that “[h]aving chosen to issue the President’s 2005 
determination directing state courts to comply, the United States to date has taken no further 
action . . . despite the confirmation by its own Supreme Court that other means are available to 
ensure full compliance”;  and whereas, according to Mexico, it follows that the conduct of the 
United States confirms the latter’s understanding that “paragraph 153 (9) imposes only an 
obligation of means”; 

 12. Whereas Mexico thus contends that there is a dispute between the Parties as to the 
meaning and scope of the remedial obligation established in paragraph 153 (9) of the Avena 
Judgment; 

 13. Whereas, at the end of its Application, Mexico asks the Court to adjudge and declare that 

“the obligation incumbent upon the United States under paragraph 153 (9) of the 
Avena Judgment constitutes an obligation of result as it is clearly stated in the 
Judgment by the indication that the United States must provide ‘review and 
reconsideration of the convictions and sentences’ but leaving it the ‘means of its own 
choosing’;  

and that, pursuant to the foregoing obligation of result, 

1. the United States must take any and all steps necessary to provide the reparation of 
review and reconsideration mandated by the Avena Judgment;  and 
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2. the United States must take any and all steps necessary to ensure that no Mexican 
national entitled to review and reconsideration under the Avena Judgment is 
executed unless and until that review and reconsideration is completed and it is 
determined that no prejudice resulted from the violation”; 

 14. Whereas, on 5 June 2008, after filing its Application, Mexico, referring to Article 41 of 
the Statute of the Court and to Articles 73, 74 and 75 of the Rules of Court, also submitted a 
request for the indication of provisional measures in order “to preserve the rights of Mexico and its 
nationals” pending the Court’s judgment in the proceedings on the interpretation of the Avena 
Judgment; 

 15. Whereas, in its request for the indication of provisional measures, Mexico refers to the 
basis of jurisdiction of the Court invoked in its Application, and to the facts set out and the 
submissions made therein;   

 16. Whereas Mexico recalls that Mr. José Ernesto Medellín Rojas, a Mexican national, will 
certainly face execution on 5 August 2008, and that another Mexican national, Mr. César Roberto 
Fierro Reyna, shortly could receive an execution date on 30 days’ notice, while three other 
Mexican nationals ⎯ Messrs. Rubén Ramírez Cárdenas, Humberto Leal García, and Roberto 
Moreno Ramos ⎯ shortly could receive execution dates on 90 days’ notice, in the State of Texas; 

 17. Whereas Mexico contends that, under Article 41 of the Statute, the Court has the 
undoubted authority to indicate binding provisional measures “to ensure the status quo pending 
resolution of the dispute before it”; 

 18. Whereas, in its request for the indication of provisional measures, Mexico notes that the 
Court indicated provisional measures to prevent executions in three prior cases involving claims 
brought under the Vienna Convention by States whose nationals were subject to execution in the 
United States as a result of criminal proceedings conducted in violation of the Convention;  and 
whereas, according to Mexico, given that the Court indicated provisional measures in the Avena 
case concerning a dispute relating to the interpretation and application of the Vienna Convention, 
the Court similarly should act pursuant to Article 41 of the Statute where the dispute concerns the 
meaning and the scope of the obligations imposed by its own Judgment in this case; 

 19. Whereas Mexico indicates that “the paramount interest in human life is at stake” and that 
“that interest would be irreparably harmed if any of the Mexican nationals whose right to review 
and reconsideration was determined in the Avena Judgment were executed without having received 
that review and reconsideration”;  and whereas Mexico states in the following terms the grounds 
for its request and the possible consequences if it is denied: 

 “Unless the Court indicates provisional measures pending this Court’s 
disposition of Mexico’s Request for Interpretation, Mr. Medellín certainly will be 
executed, and Messrs. Fierro, Leal García, Moreno Ramos, and Ramírez Cárdenas will  
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be at substantial risk of execution, before the Court has had the opportunity to 
consider the dispute before it.  In that event, Mexico would forever be deprived of the 
opportunity to vindicate its rights and those of the nationals concerned”; 

 20. Whereas Mexico claims that, as far as the United States is concerned, any delay in an 
execution would not be prejudicial to the rights of the United States as all of the above-mentioned 
Mexican nationals would remain incarcerated and subject to execution once their right to review 
and reconsideration has been vindicated; 

 21. Whereas Mexico adds in its request that “[t]here also can be no question about the 
urgency of the need for provisional measures”; 

 22. Whereas it concludes that provisional measures are justified in order “both to protect 
Mexico’s paramount interest in the life of its nationals and to ensure the Court’s ability to order the 
relief Mexico seeks”; 

 23. Whereas Mexico asks that, pending judgment on its Request for interpretation, the Court 
indicate: 

“(a) that the Government of the United States take all measures necessary to ensure 
that José Ernesto Medellín, César Roberto Fierro Reyna, Rubén Ramírez 
Cárdenas, Humberto Leal García, and Roberto Moreno Ramos are not executed 
pending the conclusion of the proceedings instituted [on 5 June 2008]; 

(b) that the Government of the United States inform the Court of all measures taken in 
implementation of subparagraph (a);  and 

(c) that the Government of the United States ensure that no action is taken that might 
prejudice the rights of Mexico or its nationals with respect to any interpretation 
this Court may render with respect to paragraph 153 (9) of its Avena Judgment”; 

and whereas Mexico further asks the Court to treat its request for the indication of provisional 
measures as a matter of the greatest urgency “in view of the extreme gravity and immediacy of the 
threat that authorities in the United States will execute a Mexican national in violation of 
obligations the United States owes to Mexico”; 

 24. Whereas on 5 June 2008, the date on which the Application and the request for the 
indication of provisional measures were filed in the Registry, the Registrar advised the Government 
of the United States of the filing of those documents and forthwith sent it signed originals of them, 
in accordance with Article 40, paragraph 2, of the Statute of the Court and with Article 38, 
paragraph 4, and Article 73, paragraph 2, of the Rules of Court;  and whereas the Registrar also 
notified the Secretary-General of the United Nations of that filing; 

 25. Whereas, on 5 June 2008, the Registrar also informed the Parties that the Court, in 
accordance with Article 74, paragraph 3, of the Rules of Court, had fixed 19 June 2008 as the date 
for the opening of the oral proceedings on the request for the indication of provisional measures; 
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 26. Whereas, by a letter of 12 June 2008, received in the Registry on the same day, the 
United States Government informed the Court of the appointment of an Agent and a Co-Agent for 
the case; 

 27. Whereas, at the public hearings held on 19 and 20 June 2008 in accordance with 
Article 74, paragraph 3, of the Rules of Court, oral statements on the request for the indication of 
provisional measures were presented: 

On behalf of Mexico: 

 by H.E. Mr. Juan Manuel Gómez-Robledo,   
  H.E. Mr. Joel Antonio Hernández García,  
  Ms Sandra Babcock,  
  Ms Catherine Amirfar,  
  Mr. Donald Francis Donovan,  
  H.E. Mr. Jorge Lomónaco Tonda; 

On behalf of the United States: 

 by Mr. John B. Bellinger, III,   
  Mr. Stephen Mathias,  
  Mr. James H. Thessin,   
  Mr. Michael J. Mattler,  
  Mr. Vaughan Lowe; 

and whereas at the hearings a question was put by a Member of the Court to the United States, to 
which an oral reply was given; 

* 

*         * 

 28. Whereas, in the first round of oral argument, Mexico restated the position set out in its 
Application and in its request for the indication of provisional measures, and affirmed that the 
requirements for the indication by the Court of the provisional measures requested had been met in 
the present case; 

 29. Whereas Mexico stated that, while it recognized and welcomed the efforts undertaken by 
the Government of the United States to enforce the Avena Judgment in state courts, those efforts, in 
its view, had fallen short of what was required by the Judgment;  whereas Mexico reiterated that 
“the Governments of Mexico and the United States [had] divergent views as to the meaning and 
scope of paragraph 153 (9) of the Avena Judgment, and that a clarification by [the] Court [was] 
necessary”;  and whereas it added that its request for the indication of provisional measures was 
limited to what was strictly necessary to preserve Mexico’s rights pending the Court’s final 
judgment on its Request for interpretation;   

26a



- 8 - 

 30. Whereas Mexico insisted that there was an overwhelming risk that authorities of the 
United States imminently would act to execute Mexican nationals in violation of obligations 
incumbent upon the United States under the Avena Judgment;  whereas it specifies in particular 
that, unless provisional measures were indicated by the Court, one of its nationals, Mr. José Ernesto 
Medellín Rojas, would be executed on 5 August 2008 and that four other Mexican nationals, 
Messrs. César Roberto Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal García, and 
Roberto Moreno Ramos could also be at risk of execution before the Court ruled on the Request for 
interpretation;  and whereas Mexico accordingly stressed that the condition of urgency required for 
the indication of provisional measures was satisfied; 

 31. Whereas at the end of the first round of oral observations Mexico thus requested the 
Court, “as a matter of utmost urgency”, to issue an order indicating: 

“(a) that the United States, acting through all its competent organs and all its 
constituent subdivisions, including all branches of government and any official, 
state or federal, exercizing government authority, take all measures necessary to 
ensure that José Ernesto Medellín, César Roberto Fierro Reyna, Rubén Ramírez 
Cárdenas, Humberto Leal García, and Roberto Moreno Ramos are not executed 
pending the conclusion of the proceedings instituted by Mexico on 5 June 2008;  
and 

(b) that the Government of the United States inform the Court of all measures taken in 
implementation of subparagraph (a)”; 

 32. Whereas, in its first round of oral observations, the United States asserted that Mexico 
had failed to demonstrate that there existed between the United States and Mexico any dispute as to 
“the meaning or scope of the Court’s decision in Avena”, as required by Article 60 of the Statute, 
because the United States “entirely agree[d]” with Mexico’s position that the Avena Judgment 
imposed an international legal obligation of “result” and not merely of “means”;  whereas, 
according to the United States, the Court was being “requested by Mexico to engage in what [was] 
in substance the enforcement of its earlier judgments and the supervision of compliance with 
them”;  whereas the United States observed that, given the fact that it had withdrawn from the 
Optional Protocol to the Vienna Convention on Consular Relations on 7 March 2005, a proceeding 
on interpretation was “potentially the only jurisdictional basis” for Mexico to seise the Court in 
matters involving the violation of that Convention;  whereas the United States argued that, in the 
“absence of a dispute, the Court lack[ed] prima facie jurisdiction to proceed” and thus provisional 
measures were “inappropriate in this case”;  and whereas the United States further urged that, under 
its “inherent powers”, the Court should dismiss Mexico’s Application on the basis that it 
constituted “an abuse of process”, being directed to the implementation of the Avena Judgment, 
which lay beyond the Court’s judicial function; 

 33. Whereas the United States explained that it has faced considerable “domestic law 
constraints” in achieving the implementation of the Avena Judgment, due to its “federal structure, 
in which the constituent states . . . retain[ed] a substantial degree of autonomy, particularly in 
matters relating to criminal justice”, combined with its “constitutional structure of divided  
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executive, legislative, and judicial functions of government at the federal level”;  whereas the 
United States contended that, despite these constraints, since the Avena Judgment, it has undertaken 
a series of actions to achieve the implementation of the Court’s Judgment; 

 34. Whereas the United States noted in particular that the President of the United States 
issued a Memorandum in early 2005 to the Attorney General of the United States (see paragraph 3 
above) directing that the state courts give effect to the Avena Judgment;  whereas, according to the 
United States, under the terms of the Memorandum, in order to provide the Mexican nationals 
named in the Avena Judgment with review and reconsideration in state courts of their claims under 
the Vienna Convention, “state law procedural default rules were to be deemed inapplicable”;  
whereas the United States added that “in order to publicize the President’s decision, the Attorney 
General of the United States sent a letter to each of the relevant state Attorneys General notifying 
them of the President’s actions”;  whereas the United States pointed out that the United States 
Federal Department of Justice filed an amicus brief and appeared before the Texas Court of 
Criminal Appeals to support Mr. Medellín’s argument that the President’s Memorandum entitled 
him to the review and reconsideration required by the Avena Judgment;  whereas the United States 
stated that “despite these unprecedented efforts, the Texas Court of Criminal Appeals still declined 
to treat the President’s determination as binding, and it refused to provide Mr. Medellín the review 
and reconsideration required by Avena”, concluding that the President “had acted 
unconstitutionally in seeking to pre-empt Texas state law, even in order to comply with an 
international law obligation”;  whereas, in addition, the United States referred to three filings it has 
made in support of the Presidential Memorandum, requiring review and reconsideration for “the 
Avena defendants” in the United States Supreme Court;  

 35. Whereas the United States indicated that the Supreme Court, in its recent decision, had 
“rejected the United States arguments and refused to treat the President’s determination as binding 
on state courts”, concluding that “the President lacked the inherent authority under [the United 
States] Constitution” and that “Congress had not given him the requisite additional authority to 
order states to comply with the decision of [the International] Court [of Justice]”;  whereas the 
United States asserted that the Supreme Court reaffirmed the obligation of the United States under 
international law to comply with the Avena decision;  whereas the United States noted however 
that, in focussing on the status of that obligation in United States domestic law, i.e. “whether the 
Avena decision was automatically enforceable in United States courts, or whether the President had 
the authority to direct state courts to comply with the decision”, the Supreme Court concluded that 
the decisions of the International Court of Justice were not automatically and directly enforceable 
in United States courts;  whereas, according to the United States, the Supreme Court “effectively 
ruled that the President’s actions to give effect to Avena were unconstitutional under United States 
domestic law” (emphasis in the original); 

 36. Whereas the United States claimed that, having “fallen short” in its initial efforts to 
ensure implementation of the Court’s Judgment in the Avena case, “the United States [was] now 
urgently considering its alternatives”;  whereas the United States submitted that, to that end, a few 
days before the opening of the hearings,  
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“Secretary of State Rice and Attorney General Mukasey [had] jointly sent a letter to 
the Governor of Texas . . . calling attention to the United States continuing 
international law obligation and formally asking him to work with the federal 
government to provide the named Avena defendants the review and reconsideration 
required by the Avena decision”;   

and whereas the United States maintained that, since the Avena Judgment, in connection with 
efforts by the United States federal government to persuade states to give effect to that Judgment, 
several Mexican nationals named therein had already received review and reconsideration of their 
convictions and sentences; 

 37. Whereas the United States argued that, contrary to Mexico’s suggestion, the United 
States did not believe that it need make no further effort to implement this Court’s Avena 
Judgment, and asserted that it would “continue to work to give that Judgment full effect, including 
in the case of Mr. Medellín”;  

 38. Whereas the United States requested that the Court reject the request of Mexico for the 
indication of provisional measures of protection and not indicate any such measures, and that the 
Court dismiss Mexico’s Application for interpretation on grounds of manifest lack of jurisdiction; 

 39. Whereas in its second round of oral observations Mexico stated that, by scheduling 
Mr. Medellín’s execution before being afforded the remedy provided for in the Avena Judgment, 
the State of Texas, a constituent part and a competent authority of the United States, “has 
unmistakably communicated its disagreement with Mexico’s interpretation of the Judgment” as 
establishing an international legal obligation of result and has thereby confirmed “the existence of 
that dispute between Mexico and the competent organs and authorities in the state of Texas” 
(emphasis in the original);  whereas Mexico added that nor “[was] there any basis for the Court to 
conclude at this point that there [was] no difference in view at the federal level” and referred in that 
connection to the absence of any indication that “the federal legislature [understood] itself bound 
by Avena to ensure that the nationals covered by the Judgment receive review and reconsideration”; 

 40. Whereas at the end of its second round of oral observations Mexico made the following 
request: 

“(a) that the United States, acting through all its competent organs and all its 
constituent subdivisions, including all branches of government and any official, 
state or federal, exercising government authority, take all measures necessary to 
ensure that José Ernesto Medellín, César Roberto Fierro Reyna, Rubén Ramírez 
Cárdenas, Humberto Leal García, and Roberto Moreno Ramos are not executed 
pending the conclusion of the proceedings instituted by Mexico on 5 June 2008, 
unless and until the five Mexican nationals have received review and 
reconsideration consistent with paragraphs 138 through 141 of this Court’s Avena 
Judgment;  and 

(b) that the Government of the United States inform the Court of all measures taken in 
implementation of subparagraph (a)”; 
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 41. Whereas, in its second round of oral observations, the United States stressed the fact that 
the United States agreed with the interpretation of paragraph 153 (9) requested by Mexico, “in 
particular that the Avena Judgment impose[d] an ‘obligation of result’ on the United States” and 
that accordingly, there was no dispute “as to the meaning or scope” of that Judgment;  whereas the 
United States again expressed its view that “Mexico’s real purpose in these proceedings [was] 
enforcement, rather than interpretation, of the Avena Judgment”;  whereas the United States 
reiterated that, “since no dispute exist[ed] on the issues on which Mexico [sought] interpretation, 
there [were] no rights at issue that could be the subject of a dispute”;  whereas the United States 
asserted that, as Mexico had not identified a dispute, Article 60 of the Statute did not provide a 
jurisdictional basis for its Request for interpretation and that, “in the absence of such a 
jurisdictional basis, the Court should not proceed to consider the other factors identified by Mexico, 
and should instead dismiss its request for provisional measures”;  whereas, the United States 
reiterated that, “even putting questions of prima facie jurisdiction aside, Mexico[’s request] [did] 
not meet the other criteria for the indication of provisional measures” as there were no rights in 
dispute; 

 42. Whereas the United States argued that its actions “[were] consistent with its 
understanding that the Avena Judgment impose[d] an obligation of result”;  whereas it noted that 
under the United States Constitution, it was the executive branch, under the leadership of the 
President and the Secretary of State that spoke authoritatively for the United States internationally;  
whereas the United States explained that, although the acts of its political subdivisions could incur 
the international responsibility of the United States, that did not mean that these actions were those 
of the United States for purposes of determining whether there was a dispute with another State;  
whereas, according to the United States, it cannot be argued that “particular alleged acts or 
omissions”, such as an omission by the United States Congress to undertake legislation to 
implement the Avena Judgment or an omission by the State of Texas to implement such legislation, 
“reflect[ed] a legal dispute as to the interpretation of the Avena Judgment” (emphasis in the 
original);  whereas the United States expressed its regret that its full efforts thus far had not arrived 
at a full resolution of the matter and stated that it would continue to work with Mexico to provide 
review and reconsideration to the named Avena defendants; 

 43. Whereas at the close of its second round of oral observations, the United States reiterated 
the request made in the first round (see paragraph 38 above); 

* 

*         * 

 44. Whereas the Court’s jurisdiction on the basis of Article 60 of the Statute is not 
preconditioned by the existence of any other basis of jurisdiction as between the parties to the 
original case;  and whereas it follows that, even if the basis of jurisdiction in the original case 
lapses, the Court, nevertheless, by virtue of Article 60 of the Statute, may entertain a request for 
interpretation; 
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 45. Whereas in the case of a request for the indication of provisional measures made in the 
context of a request for interpretation under Article 60 of the Statute, the Court has to consider 
whether the conditions laid down by that Article for the Court to entertain a request for 
interpretation appear to be satisfied; whereas Article 60 provides that:  “The judgment is final and 
without appeal.  In the event of dispute as to the meaning or scope of the judgment, the Court shall 
construe it upon the request of any party”;  and whereas this provision is supplemented by 
Article 98 of the Rules of Court, paragraph 1 of which reads:  “In the event of dispute as to the 
meaning or scope of a judgment any party may make a request for its interpretation . . .”; 

 46. Whereas, therefore, by virtue of the second sentence of Article 60, the Court may 
entertain a request for interpretation of any judgment rendered by it provided that there is a 
“dispute as to the meaning or scope of [the said] judgment”; 

 47. Whereas Mexico requests the Court to interpret paragraph 153 (9) of the operative part of 
the Judgment delivered by the Court on 31 March 2004 in the case concerning Avena and Other 
Mexican Nationals (Mexico v. United States of America);  whereas a request for interpretation must 
relate to a dispute between the parties relating to the meaning or scope of the operative part of the 
judgment and cannot concern the reasons for the judgment except in so far as these are inseparable 
from the operative part (Interpretation of Judgments Nos. 7 and 8 (Factory at Chorzów), Judgment 
No. 11, 1927, P.C.I.J., Series A, No. 13, p. 11;  Request for Interpretation of the Judgment of 
11 June 1998 in the Case concerning the Land and Maritime Boundary between Cameroon and 
Nigeria (Cameroon v. Nigeria), Preliminary Objections (Nigeria v. Cameroon), Judgment, I.C.J. 
Reports 1999 (I), p. 35, para. 10); 

 48. Whereas Mexico asks the Court to confirm its understanding that the language in that 
provision of the Avena Judgment establishes an obligation of result that obliges the United States, 
including all its component organs at all levels, to provide the requisite review and reconsideration 
irrespective of any domestic law impediment;  whereas Mexico further submits that the  

“obligation imposed by the Avena Judgment requires the United States to prevent the 
execution of any Mexican national named in the Judgment unless and until that review 
and reconsideration has been completed and it has been determined whether any 
prejudice resulted from the Vienna Convention violations found by this Court” (see 
also paragraph 9 above);   

whereas, in Mexico’s view, the fact that “[n]either the Texas executive, nor the Texas legislature, 
nor the federal executive, nor the federal legislature has taken any legal steps at this point that 
would stop th[e] execution [of Mr. Medellín] from going forward . . . reflects a dispute over the 
meaning and scope of [the] Avena” Judgment; 

 49. Whereas, according to Mexico, “by its actions thus far, the United States understands the 
Judgment to constitute merely an obligation of means, not an obligation of result” despite the 
formal statements by the United States before the Court to the contrary;  whereas Mexico contends 
that notwithstanding the Memorandum issued by President of the United States in 2005, whereby 
he directed state courts to provide review and reconsideration consistent with the Avena Judgment,  
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“petitions by Mexican nationals for the review and reconsideration mandated in their cases have 
repeatedly been denied by domestic courts”;  whereas Mexico claims that the decision by the 
Supreme Court of the United States in Mr. Medellín’s case on 25 March 2008 has rendered the 
President’s Memorandum without force in state courts;  and whereas  

“[a]part from having issued the President’s 2005 Memorandum, a means that fell short 
of achieving its intended result, the United States to date has not taken the steps 
necessary to prevent the executions of Mexican nationals until the obligation of review 
and reconsideration is met” (emphasis in the original); 

 50. Whereas the United States contends that Mexico’s understanding of paragraph 153 (9) of 
the Avena Judgment as an “obligation of result”, i.e. that the United States is subject to a binding 
obligation to provide review and reconsideration of the convictions and sentences of the Mexican 
nationals named in the Judgment, “is precisely the interpretation that the United States holds 
concerning the paragraph in question” (emphasis in the original);  and whereas, while admitting 
that, because of the structure of its Government and its domestic law, the United States faces 
substantial obstacles in implementing its obligation under the Avena Judgment, the United States 
confirmed that “it has clearly accepted that the obligation to provide review and reconsideration is 
an obligation of result and it has sought to achieve that result”; 

 51. Whereas, in the view of the United States, in the absence of a dispute with respect to the 
meaning and scope of paragraph 153 (9) of the Avena Judgment, Mexico’s “claim is not capable of 
falling within the provisions of Article 60” and thus it would be “inappropriate for the Court to 
grant relief, including provisional measures, in respect to that claim”;  whereas the United States 
contends that the Court lacks “jurisdiction ratione materiae” to entertain Mexico’s Application and 
accordingly lacks “the prima facie jurisdiction required for the indication of provisional measures”; 

 52. Whereas the United States submits that, in light of the circumstances, the Court “should 
give serious consideration to dismissing Mexico’s Request for interpretation in its entirety at this 
stage of the proceedings”; 

 53. Whereas the French and English versions of Article 60 of the Statute are not in total 
harmony;  whereas the French text uses the term “contestation” while the English text refers to a 
“dispute”;  whereas the term “contestation” in the French text has a wider meaning than the term 
used in the English text;  whereas Article 60 of the Statute of the International Court of Justice is 
identical to Article 60 of the Statute of the Permanent Court of International Justice;  whereas the 
drafters of the Statute of the Permanent Court of International Justice chose to use in the French 
text of Article 60 a term (“contestation”) which is different from the term (“différend”) used 
notably in Article 36, paragraph 2, and in Article 38 of the Statute;  whereas, although in their 
ordinary meaning, both terms in a general sense denote opposing views, the term “contestation” is 
wider in scope than the term “différend” and does not require the same degree of opposition;  
whereas, compared to the term “différend”, the concept underlying the term “contestation” is more 
flexible in its application to a particular situation; and whereas a dispute (“contestation” in the 
French text) under Article 60 of the Statute, understood as a difference of opinion between the  
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parties as to the meaning and scope of a judgment rendered by the Court, therefore does not need to 
satisfy the same criteria as would a dispute (“différend” in the French text) as referred to in 
Article 36, paragraph 2, of the Statute;  whereas, in the present circumstances, a meaning shall be 
given that best reconciles the French and English texts of Article 60 of its Statute, bearing in mind 
its object;  whereas this is so notwithstanding that the English texts of Article 36, paragraph 2, and 
Articles 38 and 60 of the Statute all employ the same word, “dispute”;  and whereas the term 
“dispute” in English also may have a more flexible meaning than that generally accorded to it in 
Article 36, paragraph 2, of the Statute;   

 54. Whereas the question of the meaning of the term “dispute” (“contestation”) as employed 
in Article 60 of the Statute has been addressed in the jurisprudence of the Court’s predecessor;  
whereas “the manifestation of the existence of the dispute in a specific manner, as for instance by 
diplomatic negotiations, is not required” for the purposes of Article 60, nor is it required that “the 
dispute should have manifested itself in a formal way”;  whereas recourse could be had to the 
Permanent Court as soon as the interested States had in fact shown themselves as holding opposing 
views in regard to the meaning or scope of a judgment of the Court (Interpretation of Judgments 
Nos. 7 and 8 (Factory at Chorzów), Judgment No. 11, 1927, P.C.I.J., Series A, No. 13, pp. 10-11);  
and whereas this reading of Article 60 was confirmed by the present Court in the case concerning 
Application for Revision and Interpretation of the Judgment of 24 February 1982 in the Case 
concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) ((Tunisia v. Libyan Arab 
Jamahiriya), Judgment, I.C.J. Reports 1985, pp. 217-218, para. 46); 

 55. Whereas the Court needs now to determine whether there appears to be a dispute 
between the Parties within the meaning of Article 60 of the Statute;  whereas, according to the 
United States, its executive branch, which is the only authority entitled to represent the United 
States internationally, understands paragraph 153 (9) of the Avena Judgment as an obligation of 
result;  whereas, in Mexico’s view, the fact that other federal and state authorities have not taken 
any steps to prevent the execution of Mexican nationals before they have received review and 
reconsideration of their convictions and sentences reflects a dispute over the meaning and scope of 
the Avena Judgment;  whereas, while it seems both Parties regard paragraph 153 (9) of the Avena 
Judgment as an international obligation of result, the Parties nonetheless apparently hold different 
views as to the meaning and scope of that obligation of result, namely, whether that understanding 
is shared by all United States federal and state authorities and whether that obligation falls upon 
those authorities; 

 56. Whereas, in light of the positions taken by the Parties, there appears to be a difference of 
opinion between them as to the meaning and scope of the Court’s finding in paragraph 153 (9) of 
the operative part of the Judgment and thus recourse could be had to the Court under Article 60 of 
the Statute; 

 57. Whereas, in view of the foregoing, it appears that the Court may, under Article 60 of the 
Statute, deal with the Request for interpretation;  whereas it follows that the submission of the 
United States, that the Application of Mexico be dismissed in limine “on grounds of manifest lack 
of jurisdiction”, can not be upheld;  and whereas it follows also that the Court may address the 
present request for the indication of provisional measures;   

*        * 
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 58. Whereas the Court, when considering a request for the indication of provisional 
measures, “must be concerned to preserve . . . the rights which may subsequently be adjudged by 
the Court to belong either to the Applicant or to the Respondent” (Land and Maritime Boundary 
between Cameroon and Nigeria (Cameroon v. Nigeria), Provisional Measures, Order of 
15 March 1996, I.C.J. Reports 1996 (I), p. 22, para. 35);  whereas a link must therefore be 
established between the alleged rights the protection of which is the subject of the provisional 
measures being sought, and the subject of the principal request submitted to the Court; 

 59. Whereas Mexico contends that its request for the indication of provisional measures is 
intended to preserve the rights that Mexico asserts in its Request for interpretation of 
paragraph 153 (9) of the Avena Judgment;  whereas, according to Mexico, the indication of 
provisional measures would be required to preserve the said rights during the pendency of the 
proceedings, as “in executing Mr. Medellín or others, the United States will forever deprive these 
nationals of the correct interpretation of the Judgment” (emphasis in the original);  whereas, in 
Mexico’s view, paragraph 153 (9) establishes an obligation of result incumbent upon the United 
States, namely it “must not execute any Mexican national named in the Judgment unless and until 
review and reconsideration is completed and either no prejudice as a result of the treaty violation is 
found or any prejudice is remedied”;  

 60. Whereas Mexico argues that, given the dispute between the Parties as to the meaning and 
scope of paragraph 153 (9) of the Avena Judgment, “there can be no doubt that the provisional 
relief requested arises from the rights that Mexico seeks to protect and preserve until this Court 
clarifies the obligation imposed by [that] paragraph”; 

 61. Whereas the United States submits that Mexico’s request for the indication of provisional 
measures aims to prohibit the United States from carrying out sentences with regard to Mexican 
nationals named therein prior to the conclusion of the Court’s proceedings on Mexico’s Request for 
interpretation;  whereas the United States contends that, in its Application, Mexico asks the Court 
to interpret the Avena Judgment to mean that the United States must not carry out sentences “unless 
the individual affected has received review and reconsideration and it is determined that no 
prejudice resulted from the violation of the Vienna Convention”, rather than an absolute prohibition 
on the United States carrying out sentences in regard to each of the individuals mentioned in 
Avena;  whereas the United States claims that, by focusing in the request for the indication of 
provisional measures on the carrying out of the sentence and not on its review and reconsideration, 
Mexico seeks to protect rights that are not asserted in its Application for interpretation; 

 62. Whereas the United States asserts that, as is clear from the Court’s case law, “any 
provisional measures indicated must be designed to preserve [the] rights” which are the subject of 
the principal request submitted to the Court;  and whereas it contends that the provisional measures 
requested by Mexico do not satisfy the Court’s test because they go beyond the subject of the 
proceedings before the Court on the Request for interpretation; 

 63. Whereas, in proceedings on interpretation, the Court is called upon to clarify the meaning 
and the scope of what the Court decided with binding force in a judgment (Request for 
Interpretation of the Judgment of 20 November 1950 in the Asylum Case (Colombia v. Peru),  
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Judgment, I.C.J. Reports 1950, p. 402;  Application for Revision and Interpretation of the 
Judgment of 24 February 1982 in the Case concerning the Continental Shelf (Tunisia/Libyan Arab 
Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya), Judgment, I.C.J. Reports 1985, p. 223, para. 56);  
whereas Mexico seeks clarification of the meaning and the scope of paragraph 153 (9) of the 
operative part of the 2004 Judgment in the Avena case, whereby the Court found that the United 
States is under an obligation to provide, by means of its own choosing, review and reconsideration 
of the convictions and sentences of the Mexican nationals, taking into account both the violation of 
the rights set forth in Article 36 of the Vienna Convention and paragraphs 138 to 141 of the 
Judgment;  whereas it is the interpretation of the meaning and scope of that obligation, and hence 
of the rights which Mexico and its nationals have on the basis of paragraph 153 (9) that constitutes 
the subject of the present proceedings before the Court on the Request for interpretation;  whereas 
Mexico filed a request for the indication of provisional measures in order to protect these rights 
pending the Court’s final decision; 

 64. Whereas, therefore, the rights which Mexico seeks to protect by its request for the 
indication of provisional measures (see paragraph 40 above) have a sufficient connection with the 
Request for interpretation; 

*        * 

 65. Whereas the power of the Court to indicate provisional measures under Article 41 of its 
Statute “presupposes that irreparable prejudice shall not be caused to rights which are the subject of 
a dispute in judicial proceedings” (LaGrand (Germany v. United States of America), Provisional 
Measures, Order of 3 March 1999, I.C.J. Reports 1999 (I), p. 15, para. 22); 

 66. Whereas the power of the Court to indicate provisional measures will be exercised only 
if there is urgency in the sense that action prejudicial to the rights of either party is likely to be 
taken before the Court has given its final decision (see, for example, Passage through the Great 
Belt (Finland v. Denmark), Provisional Measures, Order of 29 July 1991, I.C.J. Reports 1991, 
p. 17, para. 23;  Certain Criminal Proceedings in France (Republic of the Congo v. France), 
Provisional Measure, Order of 17 June 2003, I.C.J. Reports 2003, p. 107, para. 22;  Pulp Mills on 
the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 23 January 2007, 
I.C.J. Reports 2007, p. 11, para. 32);  

 67. Whereas Mexico’s principal request is that the Court should order that the United States  

“take all measures necessary to ensure that José Ernesto Medellín, César Roberto 
Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal García, and Roberto Moreno 
Ramos are not executed pending the conclusion of the proceedings [concerning the 
Request for the interpretation of paragraph 153 (9) of the Avena Judgment,] unless and 
until [these] five Mexican nationals have received review and reconsideration 
consistent with paragraphs 138 to 141 of [that] Judgment”; 
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 68. Whereas Mexico asserts that it faces a real danger of irreparable prejudice and that the 
circumstances are sufficiently urgent as to justify the issuance of provisional measures;  whereas 
Mexico, relying on the Court’s previous case law, states that irreparable prejudice to the rights of 
Mexico would be caused by the execution of any persons named in the Avena Judgment pending 
this Court’s resolution of the present Request for interpretation;  whereas, according to Mexico,  

“[t]he execution of a Mexican national subject to the Avena Judgment, and hence 
entitled to review and reconsideration before the Court has had the opportunity to 
resolve the present Request for interpretation, would forever deprive Mexico of the 
opportunity to vindicate its rights and those of its nationals”; 

 69. Whereas Mexico claims that there indisputably is urgency in the present circumstances 
given that Mr. Medellín’s execution is scheduled for 5 August 2008, another Mexican national 
named in the Avena Judgment shortly could receive an execution date on 30 days’ notice and three 
more shortly could receive execution dates on 90 days’ notice;  and whereas Mexico states that it 
“asks the Court to indicate provisional measures only in respect of those of its nationals who have 
exhausted all available remedies and face an imminent threat of execution” and reserves its right to 
“return to this Court for protection for additional individuals if changing circumstances make that 
necessary”; 

 70. Whereas Mexico requests the Court to  

“specify that the obligation to take all steps necessary to ensure that the execution not 
go forward applies to all competent organs of the United States and all its constituent 
subdivisions, including all branches of government and any official, state or federal, 
exercizing government authority” (emphasis in the original)  

and to order that the United States inform the Court of the measures taken; 

 71. Whereas the United States argues that, as in the present case there are no rights in 
dispute, “none of the requirements for provisional measures are met” (emphasis in the original); 

 72. Whereas the execution of a national, the meaning and scope of whose rights are in 
question, before the Court delivers its judgment on the Request for interpretation “would render it 
impossible for the Court to order the relief that [his national State] seeks and thus cause irreparable 
harm to the rights it claims” (Vienna Convention on Consular Relations (Paraguay v. United States 
of America), Provisional Measures, Order of 9 April 1998, I.C.J. Reports 1998, p. 257, para. 37); 

 73. Whereas it is apparent from the information before the Court in this case that 
Mr. José Ernesto Medellín Rojas, a Mexican national, will face execution on 5 August 2008 and 
other Mexican nationals, Messrs. César Roberto Fierro Reyna, Rubén Ramírez Cárdenas, 
Humberto Leal García, and Roberto Moreno Ramos, are at risk of execution in the coming months;   
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whereas their execution would cause irreparable prejudice to any rights, the interpretation of the 
meaning and scope of which is in question;  and whereas it could be that the said Mexican nationals 
will be executed before this Court has delivered its judgment on the Request for interpretation and 
therefore there undoubtedly is urgency; 

 74. Whereas the Court accordingly concludes that the circumstances require that it indicate 
provisional measures to preserve the rights of Mexico, as Article 41 of its Statute provides; 

*        * 

 75. Whereas the Court is fully aware that the federal Government of the United States has 
been taking many diverse and insistent measures in order to fulfil the international obligations of 
the United States under the Avena Judgment; 

 76. Whereas the Court notes that the United States has recognized that, were any of the 
Mexican nationals named in the request for the indication of provisional measures to be executed 
without the necessary review and reconsideration required under the Avena Judgment, that would 
constitute a violation of United States obligations under international law;  whereas, in particular, 
the Agent of the United States declared before the Court that “[t]o carry out Mr. Medellín’s 
sentence without affording him the necessary review and reconsideration obviously would be 
inconsistent with the Avena Judgment”;   

 77. Whereas the Court further notes that the United States has recognized that “it is 
responsible under international law for the actions of its political subdivisions”, including “federal, 
state, and local officials”, and that its own international responsibility would be engaged if, as a 
result of acts or omissions by any of those political subdivisions, the United States was unable to 
respect its international obligations under the Avena Judgment;  whereas, in particular, the Agent of 
the United States acknowledged before the Court that “the United States would be responsible, 
clearly, under the principle of State responsibility for the internationally wrongful actions of [state] 
officials”; 

*        * 

 78. Whereas the Court regards it as in the interest of both Parties that any difference of 
opinion as to the interpretation of the meaning and scope of their rights and obligations under 
paragraph 153 (9) of the Avena Judgment be resolved as early as possible;  whereas it is therefore 
appropriate that the Court ensure that a judgment on the Request for interpretation be reached with 
all possible expedition; 
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 79. Whereas the decision given in the present proceedings on the request for the indication of 
provisional measures in no way prejudges any question that the Court may have to deal with 
relating to the Request for interpretation;   

* 

*         * 

 80. For these reasons, 

 THE COURT, 

 I. By seven votes to five, 

 Finds that the submission by the United States of America seeking the dismissal of the 
Application filed by the United Mexican States can not be upheld;   

IN FAVOUR:  President Higgins;  Vice-President Al-Khasawneh;  Judges Ranjeva, Koroma, 
Abraham, Sepúlveda-Amor, Bennouna; 

AGAINST:  Judges Buergenthal, Owada, Tomka, Keith, Skotnikov; 

 II. Indicates the following provisional measures: 

(a) By seven votes to five, 

 The United States of America shall take all measures necessary to ensure that Messrs. José 
Ernesto Medellín Rojas, César Roberto Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal 
García, and Roberto Moreno Ramos are not executed pending judgment on the Request for 
interpretation submitted by the United Mexican States, unless and until these five Mexican 
nationals receive review and reconsideration consistent with paragraphs 138 to 141 of the Court’s 
Judgment delivered on 31 March 2004 in the case concerning Avena and Other Mexican Nationals 
(Mexico v. United States of America); 

IN FAVOUR:  President Higgins;  Vice-President Al-Khasawneh;  Judges Ranjeva, Koroma, 
Abraham, Sepúlveda-Amor, Bennouna; 

AGAINST:  Judges Buergenthal, Owada, Tomka, Keith, Skotnikov; 

(b) By eleven votes to one, 

 The Government of the United States of America shall inform the Court of the measures 
taken in implementation of this Order; 

IN FAVOUR:  President Higgins;  Vice-President Al-Khasawneh;  Judges Ranjeva, Koroma, 
Owada, Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov; 

AGAINST:  Judge Buergenthal; 
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 III. By eleven votes to one, 

 Decides that, until the Court has rendered its judgment on the Request for interpretation, it 
shall remain seised of the matters which form the subject of this Order. 

IN FAVOUR:  President Higgins;  Vice-President Al-Khasawneh;  Judges Ranjeva, Koroma, 
Owada, Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov; 

AGAINST:  Judge Buergenthal. 

 
 
 
 Done in English and in French, the English text being authoritative, at the Peace Palace, 
The Hague, this sixteenth day of July, two thousand and eight, in three copies, one of which will be 
placed in the archives of the Court and the others transmitted to the Government of the United 
Mexican States and the Government of the United States of America, respectively. 
 
 
 (Signed) Rosalyn HIGGINS, 
 President. 
 
 
 (Signed) Philippe COUVREUR, 
 Registrar. 
 
 
 
 Judge BUERGENTHAL appends a dissenting opinion to the Order of the Court;  
Judges OWADA, TOMKA and KEITH append a joint dissenting opinion to the Order of the Court;  
Judge SKOTNIKOV appends a dissenting opinion to the Order of the Court. 
 
 
 (Initialled) R. H. 
 
 (Initialled) Ph. C. 
 

___________ 
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REPORT N° 45/08
CASE 12.644

ADMISSIBILITY AND MERITS
MEDELLIN, RAMIREZ CARDENAS AND LEAL GARCIA

UNITED STATES *
July 24, 2008

I.

	

SUMMARY

1. On November 22, 2006, the Inter-American Commission on Human Rights
(hereinafter the "Commission" or the "IACHR") received a petition from Sandra L. Babcock,
Clinical Professor of Law of Northwestern University School of Law' (hereinafter the "Petitioner"},
on behalf of Mr. Jose Ernesto Medellin, a citizen of Mexico, incarcerated on death row in the State
of Texas, United States of America (hereinafter the "State" or "United States"). On December 12,
2006 the Commission received two petitions from the same Petitioner, on behalf of two other
citizens of Mexico incarcerated on death row in the State of Texas, Messrs Ruben Ramirez
Cardenas and Humberto Leal Garcia.

2. The Petitioner claimed that the United States is responsible for violations of Messrs
Medellin, Ramirez Cardenas and Leal Garcia 's rights under Articles I, XVIII, and XXVI of the
American Declaration of the Rights and Duties of Man (hereinafter the "American Declaration" or
the "Declaration"), based upon deficiencies in the fairness of the criminel proceedings against
them. In particular, the Petitioner alleges that, at the time of their arrest, they were not informed
of their right to consular notification and access, in violation of Article 36 of the Vienna
Convention on Consular Relations (hereinafter "the Vienne Convention "); that they were not
afforded competent legal representation by the State; that the mode of execution as currently
practiced in Texas creates an unacceptable risk of excruciating pain; that they have been denied a
meaningful opportunity to present their cases to a clemency authority prior to execution; and that
the conditions in Texas' death row violate the right to humane treatment. The Petitioner also
requested that the Commission issue precautionary measures calling upon the United States to
ensure that Messrs Medellin, Ramirez Cardenas and Leal Garcia's ives would be preserved while
these daims were pending before the IACHR.

3. The Commission referred these petitions to the State separately for observations
and granted precautionary measures requesting that the United States take measures to preserve
Messrs Medellin, Ramirez Cardenas and Leal Garcia ' s lives, pending the Commission's
investigation of the allegations in the petitions. In view of the impending risk of execution, on
January 15, 2008 the Commission consolidated these three petitions into case 12.644 and
informed the parties that it would examine the admissibility and merits of the case jointly.

4. In a hearing held before the Commission in March, 2008 the State claimed that
Messrs Medellin, Ramirez Cardenas and Leal Garcia had failed to exhaust domestic remedies as
required under the Commission's Rules of Procedure. The State contended that the Commission
was barred from considering the issues raised in the case due to the duplication of proceedings
vis-a-vis the decision of the International Court of Justice (hereinafter "the ICJ") in the Avena
Case. In a latter written submission the State argued that the case was inadmissible because the

. Commission President Paolo Carozza did not take part in the discussion and voting on this case, pursuant to
Article 17(2) of the Commission's Rules of Procedure.

1 The initial petitions and subsequent briefs were signed by Professor Babcock. Alternatively, they were also
signed by her students Atif Mian, Jennifer Cassel and Elizabeth Lee.
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Commission lacked competence to review issues arising from the Vienna Convention and
notification claims did not raise human rights violations. The State also contended that the
Petitioner's due process claims were without merit.

5. In view of the information available and the contentions of the parties, the
Commission concluded that the claims brought on behalf of Messrs Medellin, Ramirez Cardenas
and Leal Garcia were admissible and that the State is responsible for violations of their rights
under Articles I, XVIII and XXVI of the American Declaration in respect of the criminal proceedings
leading to the imposition of the death penalty against them. Should the State execute Messrs
Medellin, Ramirez Cardenas and Leal Garcia based upon those proceedings, it would commit an
irreparable violation of their right to life under Article 1 of the American Declaration. The
Commission has also recommended that the State provide them with an effective remedy,
including new sentencing hearings in accordante with the due process and fair trial protections
under the American Declaration.

II.

	

PROCESSING

6. Following the receipt of Mr. Medellin's petition -which was designated as
P1323/06- the Commission transmitted the pertinent parts of the complaint to the United States
by means of a note dated December 6, 2006 with a request for observations within two months,
as established by the Commission's Rules of Procedure. On December 6, 2006, the Commission
also granted precautionary measures in favor of Mr. Medellin, whose execution date was, at that
time, to be scheduled shortly, given the refusa! by the Texas Criminel Court of Appeals to review
his case. The Commission requested that the United States take the necessary measures to
preserve Mr. Medellin's life pending the Commission's investigation of the allegations in his
petition.

7. Following receipt of Messrs Ramirez Cardenas and Leal Garcia's petitions -which
were designated as P1388/06 and P1389/06, respectively- the Commission transmitted the
pertinent parts of their respective complaints to the United States on January 30, 2007 with a
request for observations within two months, as established by the Commission's Rules of
Procedure. Also on January 30, 2007, the Commission granted precautionary measures in favor
of Messrs Ramirez Cardenas and Leal Garcia. The Commission requested that the United States
take the necessary measures to preserve their !ives pending the Commission's investigation of the
allegations in their petitions.

8. In a note dated February 22, 2007, the United States responded to the IACHR's
request for precautionary measures on behalf of Mr. Medellin by reporting that it had
communicated with the relevant state authorities by letter of January 12, 2007. The State
enclosed copies of communications addressed to the Attorney General of Texas, the Presiding
Officer of the Texas Board of Pardons and Paroles, and the Governor of Texas. ln the same note
the State requested art extension of time to file its response to the petition. By communication to
the State dated February 27, 2007, the Commission granted the State's request for an extension
of time.

9. In a note dated March 27, 2007, the United States informed the Commission that
it had responded to the request for precautionary measures on behalf of Mr. Ramirez Cardenas by
communicating with the relevant state authorities on January 31, 2007. The State enclosed
copies of communications addressed to the Attorney General of Texas, the Presiding Officer of the
Texas Board of Pardons and Paroles, and the Governor of Texas.

10. Also on March 27, 2007, the United States informed the Commission that it had
responded to the request for precautionary measures on behalf of Mr. Leal Garcia by
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communicating with the relevant state authorities by letter of January 31, 2007. The State
enclosed copies of communications addressed to the Attorney General of Texas, the Presiding
Officer of the Texas Board of Pardons and Paroles, and the Governor of Texas.

11. On January 7, 2008 the Commission received a communication from the Petitioner
requesting that the decision on the admissibility and the merits of the claims in petitions
P1323106, 1388106 and 1389106 be consolidated. The Petitioner also requested a hearing and
pointed out the risk that Messrs Medellin, Ramirez Cardenas and Leal Garcia could be executed
before the Commission's 2008 session and that "a hearing at the March [2008] session may be
the only opportunity to hear these cases while the[y] [..] are still alive."

12. On January 15, 2008 the Commission notified the parties that it had decided to
consolidate the aforementioned petitions pursuant to Article 29(1)(d) of its Rules of Procedure in
view of the fact that they addressed similar facts and revealed the same alleged pattern of
conduct. The Commission also decided to defer the treatment of admissibility until the debate and
decision on the merits, according to Article 37.7 of its Rules of Procedure, and examine the
consolidated matter under number 12.644.

13. On February 7, 2008 the Commission convened a hearing scheduled for March 7,
2008, during the IACHR's 131 51 period of sessions. ln a note dated February 28, 2008 the United
States indicated that the case presented two issues which were then pending before the Supreme
Court of the United States and that therefore, "the Commission should not proceed with hearings
on matters where the requirement of exhaustion of domestic remedies has so clearly not been
met." The State added that the situation "would place US authorities in an extremely awkward
position of attempting to present views before the Commission without taking into account the
forthcoming judgments of the Supreme Court." As a resuit, the State requested that the hearing
be postponed to a future period of sessions. On March 7, 2008 the Commission held the public
hearing on the case, as convened, with the participation of botte parties.'

14. On March 14, 2008, the Commission received the Petitioner's supplemental
observations on admissibility and the merits. On March 17, 2008 the Commission forwarded to
the State these observations, as well as additional documents submitted by the Petitioner during
the hearing, with two months to present a response. On March 26, 2008 the Commission
transmitted to the State additional observations on the merits submitted by the Petitioner. In a
note dated May 7, 2008 the United States requested an extension of time to submit a response.
The Commission granted the State's request for an extension until dune 17, 2008. The State
failed to present its response within the extension granted by the Commission.

15. On June 5, 2008 the Commission received a communication from the Petitioner
indicating that the 339th District Court of Harris County, Texas, had scheduled Mr. Medellrn's
execution for August 5, 2008. In light of this information, the Commission reiterated the
precautionary measures adopted on December 6, 2006, in which the Commission requested that
the United States take measures to preserve Mr. Medellfn's life pending the investigation of the
allegations in the petition. On dune 23, 2008 the United States informed the Commission that the
State had responded the IACHR's request by communicating with the relevant state authorities.
The State enclosed copies of communications addressed to the Attorney General of Texas, the
Presiding Officer of the Texas Board of Pardons and Paroles, and the Governor of Texas. This
communication was forwarded to the Petitioner on June 24, 2008.

2 Audio available at http:llwww.cidh.orglAudiencias/select.aspx
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16. On July 8, 2008 the State submitted its sole written submission on the
admissibility and the merits of the case.

111.

	

POSITIONS OF THE PARTIES

A.

	

Position of the Petitioner

1.

	

Claims relating to the Trial, Conviction and Sentencing of Messrs Medellin, Ramirez
Cardenas and Leal Garcia

Jase Medellin

17. The Petitioner indicates that on June 29, 1993, law enforcement authorities
arrested Jose Medellin in connection with the murder of Elizabeth Perla perpetrated in Houston,
Texas. The Petitioner alleges that although he informed them, as well as Harris County Pre-Trial
Services, that he was barn in Mexico and was not a US citizen, he was not advised of his rights
under Article 36 of the Vienna Convention to contact and receive assistance from the Mexican
consulate. 3 The Petitioner indicates that Jose Medellin was 18 years old at the time of his arrest.

18. The Petitioner indicates that, since Medellin was indigent, the Texas trial court
appointed counsel to represent him. The Petitioner argues that during the course of the
investigation and prosecution of the case, his counsel was under a six month suspension from the
practice of Iaw for ethics violations in another case. Prior to trial this lawyer was held in contempt
of court and arrested for seven days for violating his suspension. The Petitioner indicates that,
once the Texas State Bar instituted a second disciplinary proceeding against him, he spent much
of the time that should have been allotted to representing Mr. Medellin defending himself before
the District Court and the Court of Appeals.

19. The Petitioner alleges that Mr. Medellin's state appointed counsel spent a total of
eight hours on the investigation prior to the commencement of jury selection. 4 Allegedly, during
jury selection he failed to strike jurors who revealed their inclination to impose automatically the
death penalty; during the trial he called no witnesses; during the penalty phase -that lasted a total
of two hours- he presented only one expert witness: a psychologist who had never interviewed
Mr. Medellin and whose testimony was detrimental to the alleged victim's case.

20. The Petitioner indicates that on September 16, 1994 Mr. Medellin was convicted
of capital murder and an October 11, 1994, he was sentenced to death. On March 16, 1997 the
Texas Court of Criminal Appeals affirmed Mr. Medellin's conviction and sentence. 5

21. The Petitioner alleges that on April 29, 1997, nearly four years after his arrest,
Mexican consular authorities first learned of Mr. Medellin's arrest, trial and sentence. In March
26, 1998 Mr. Medellin filed a habeas corpus petition, alleging a violation of Article 36 of the
Vienna Convention. On January 22, 2001 he was denied relief on the basis that a Texas
procedural rule barred the Vienna Convention daim because Mr. Medellin had no individual right to
raise an Article 36 violation. 6 He was also denied a request for an evidentiary hearing. This order

3 Harris County Pre-Trial Services Agency, Defendant Interview, Respondent's Original Answer, Ex. C, Medellin v.

State, No. 675430-A (Tex. 339'h Dist. Ct).

Petition alleging the violation of human rights of Jose Ernest() Medellin, November 21, 2006, Exhibit E.

5 Texas Court of Criminal Appeals, State v. Medellin, No. AP-71, 997, March 9, 1997.

a Ex Parte Medellin, Order at * 19-20, No. 675430-A (339th Dist. Ct. Jan 22, 2001).
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was affirmed on October 3, 2001 by the Texas Court of Criminal Appeals' On November 28,
2001, Mr. Medellïn instigated federal habeas corpus proceedings. On July 26, 2003, the District
Court denied relief and a certificate of appealability. 8

22. The Petitioner indicates that, separately, on January 9, 2003, the Government of
Mexico commenced proceedings against the U.S. for alleged violations of Article 36 of the Vienna
Convention, regarding Mr. Avena, and 54 other Mexican nationals, including Mr. Medellin. On
March 31, 2004, the 1CJ held that in the case of 51 Mexican nationals, the U.S. had breached its
obligation under Article 36(1)(b) "to inform detained Mexican . nationals of their rights under that
paragraph;" that in 49 of those cases the US had breached its obligation "ta notify the Mexican
consùlar post of their detention," under Article 36(1)(a); and that in 34 of those cases the U.S.
had breached its obligation "to enable Mexican consular officers to arrange for legal representation
of their nationals," under Article 36(1)(c). Mr. Medellin was expressly included in all the alleged
breaches. The ICJ held that as a remedy for the violation of these provisions the U.S. should, by
means of its own choosing, review and reconsider the convictions and sentences of the Mexican
nationals identified in the decision. 9

23. The Petitioner indicates that on October 24, 2003, once the Avena pleadings had
been filed with the ICJ but not decided, Mr. Medellin sought a certificate of appealability from the
Court of Appeals. On May 20, 2004, after the ICJ had rendered judgment, the Court of Appeals
denied Mr. Medellin's application. 10 On December 10, 2004, the US Supreme Court granted
certiorari in Mr. Medellin's case to review questions regarding the enforceability of the Avena
Judgment.

24. The Petitioner indicates that on February 28, 2005 President Bush issued a
Memorandum stating that the United States would discharge its international obligations by having
state courts give effect to the ICJ's decision. On March 8, 2005, Mr. Medellin requested the
Supreme Court to stay his case and hold it in abeyance while he proceeded before the Texas State
Court system in accordance with the .President's determination. Relying on the Avena judgment
and the President's Memorandum, on March 24, 2005, Mr. Medellin filed a second state-court
habeas application challenging his murder conviction and death sentence on the ground that he
had not been informed of his Vienna Convention Rights. On November 15, 2006, the Texas Court
of Criminal Appeals dismissed Mr. Medellin's application as an abuse of the writ, concluding that
neither the Avena Judgment nor the President's Memorandum was biding federal Iaw that could
displace the limitations under state law on fling successive habeas applications."

Ex Parte Medellin, No. 50191-01 (Tex. Crim. App. Oct .3, 2001).

8 Medellin v. Cockerel, Civ. No. H-01-4078 (S.D. Tex. Apr. 17, 2003).

8 The ICJ established that the review should be carried "within the overall judicial proceedings relating to the
individual defendant concerned;" the procedural default doctrine could not bar the required review and reconsideration; the
review and reconsideration must take account of the Article 36 violation on its own terms, and not require that it qualify
also as a violation of some other procedural or constitutional right; and the forum of review must be capable of examining
the facts and in particular the prejudice and its causes. ICJ Avena and other Mexican Nationals (Mexico v. United States of
AmericaJ, Judgment of 31 March 2004 http:llwww.icj-
cij.orgldocketiindex.php?p1=3&p2=3&k=18&case=128&code=mus&p3=5 para. 1 53(5-9).

i0 The Court of Appeals indicated that it was bound to disregard the decision in Avena unless and until the
Supreme Court or the Court of Appeals en banc, decided otherwise. Medellin v. Dretke, 371 F.3d 270 15th Cir. 2003) at
280.

" Ex parte Medellin S.W.3d , 2006 WL 3302630 at *10 (Tex. Crim. App. 2006).
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25. In March 2008, once the Petitioner had presented all the submissions required
under the Commissions Rules of Procedure, the US Supreme Court handed clown its decision in
Made/in y. Texas on the enforceability of the ICJ Judgment. 72

Ruben Ramirez Cardenas

26. The Petitioner indicates that on February 23, 2007 Iaw enforcement officers
arrested Mr. Ruben Ramirez Ramirez Cardenas --a citizen of Mexico who emigrated to the US
when he was a child- in connection with the kidnapping and murder of Mayra Laguna, his 16
year old cousin» Mr. Ramirez Cardenas had no criminal record prior to his arrest. The petitioner
alleges that Mr. Ramirez Cardenas was never informed of his right to consular notification,
communication, and assistance when arrested, and that consular officers did not learn of his
detention until roughly five months later, in violation of Article 36 of the Vienna Convention.

27. The Petitioner alleges that in an interrogation on February 23,• 1997 Mr. Ramirez
Cardenas denied that Mayra had been kidnapped or that she was dead.' Mr. Ramirez Cardenas
was then brought before the McAllen Municipal Court for arraignment under Article 15.17 of the
Texas Code of Criminal Procedure. The Petitioner alleges that no counsel was appointed to
represent Mr. Ramirez Cardenas at the arraignment, even though he was indigent and was
constitutionally entitled to legal representation. The Petitioner alleges that shortly after the
arraignment, Mr. Ramirez Cardenas was interrogated again by the Police and confessed to
kidnapping, raping and murdering Mayra Laguna, while under the combined influence of alcohol
and cocaine. He then took the Police to the area where Mayra's body was found.

28. The Petitioner indicates that on February 24, 1997, Mr. Ramirez Cardenas was
charged with capital murder, and was again arraigned. Again, no counsel was appointed. The
Police continued to interrogate him and took several statements from him after the second
arraignment, and obtained his consent to search his home and to take blood and hair samples. 15

29. The Petitioner indicates that on February 26, 1997, Mr. Ramirez Cardenas
executed a written request for counsel before a notary public.' Counsel was not assigned until
March 5, 1997 -vine days after he was arrested. After the written request for counsel was made
and submitted to the court, and before counsel was appointed, the Police continued to question
and take written statements from Mr. Ramirez Cardenas." On February 27, 1997 the Police
reportedly even asked him whether "they had appointed a lawyer for him. "18

30. The Petitioner argues that Mr. Ramirez Cardenas ' various statements were both
inconsistent with each 'other and with other evidence. For instance, although Mr. Ramirez
Cardenas told the Police that he had ,sex with Mayra prior to killing her, there was no semen

12 Medellin V. Texas 552 U.S. {2008).

73 According to the Petitioner, Ramirez Cardenas was initially arrested and charged with burglary of a habitation
with intent to commit a kidnapping, because he gave inconsistent statements about his whereabouts the night Mayra
disappeared.

14 According to the Petitioner he said Mayra "wanted to get out of the house" and that they had staged a

kidnapping, but she was with a friend. Petitioner's cite 10 RP 8; 44 RP 218-219; 45 RP 111-114, 240-242; 46 RP 106-
108).

15 Petitioner's cite 45 RP 157-160, 174-180.

16 Petitioner's cite Def. Ex. 4; CP 19.

17 Petitioner's cite 10 RP 57-73; 46 RP 78-88.

18 Petitioner's cite 46 RP 181.
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discovered in Mayra's body or on her underwear. Similarly, although a small blood stain with DNA
consistent with Mayra's profile (which would match one of eighteen l-[ispanics} was found on a
fluor mat in Mr. Ramirez Cardenas mothers' car, there was no other blood (or semen} found in the
car. The Petitioner considers that the lack of a significant quantity of blood or semen is
inconsistent with one version of Mr. Cardenas' confession that he had sex and killed Mayra in the
car, that she coughed up blood in the car, and that he then transported the body to another
location in the vehicle. The Petitioner argues that neither Mr. Ramirez Cardenas' nor Mayra's
fingerprints were discovered in the car and that prints belonging to a friend Mr. Ramirez Cardenas'
-also detained by the Police for interrogation-were in the vehicle. Finally, none of Mr. Ramirez
Cardenas' fingerprints were located at the Laguna residence.

31. The Petitioner alleges that although there was no evidence of sexual assault, the
State of Texas charged Mr. Ramirez Cardenas with the capital murder of Mayra Laguna upon the
ground that he killed her intentionally during the course either of kidnapping her or of sexually
assaulting her. Since extensive forensic testing failed to link him conclusively ta the crime, the
prosecution relied heavily on the inculpatory statements made by Mr. Ramirez Cardenas to the
Police.

32. The Petitioner indicates that the defense moved to suppress the custodial
statements to the Police on 5th Amendment grounds, but failed to raise a Sixth Amendment
challenge based on the failure to appoint counsel. They likewise failed to raise a challenge based
upon the alleged Vienna Convention violation.

33. The Petitioner indicates that the jury found Mr. Ramirez Cardenas guilty within an
hour and a half of beginning their deliberation, without specifying whether the verdict rested on a
sexual assault or kidnapping. The penalty phase of the trial took place on one day. Since Mr.
Ramirez Cardenas had no criminal record, the prosecution introduced evidence that he had stolen
from an employer years earlier, in 1991, in a case that did not result in any criminal charges.

34. The defense called an expert witness who concluded that Mr. Ramirez Cardenas
was a persan of "low average to borderline intellectual functioning." 19 He testified that the use of

drugs and alcohol can impair the rational judgment of such people, that prisons do not rehabilitate
and that "the more violent incarcerated offender is more likely ta prey on the less violent
incarcerated." In closing, the prosecutor argued, on the defense expert witness' testimony, that
Mr. Ramirez Cardenas would continue committing violent acts while in prison, preying on less
violent offenders. 20

35. Mr. Ramirez Cardenas appealed to the Court of Criminal Appeals, where he raised
issues including attacks on the admission of the confessions, instructional errors, sufficiency of
the evidence, and ineffective assistance of counsel. The ineffective assistance claim was based
on defense counsels' failure to raise a Vienna Convention daim at trial, failure to strike a juror,
failure to call relevant witnesses, and failure ta produce testimony regarding Mr. Ramirez
Cardenas' good conduct while detained. Appellate counsel did not, however, seek a remand for
an evidentiary hearing to support any of the factual allegations they made for the first time on
appeal.

36. New counsel for Mr. Ramirez Cardenas provided a new psychological report on his
lack of dangerousness. However, aven though new counsel argued that trial counsel was
ineffective for fading to investigate and present mitigation evidence at the penalty phase of the

19 Petitioner's cite 49 RP 137-142.

20 Petitioner's 50 RP 184-85.
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proceedings, apart from the psychological report regarding future dangerousness, no additional
mitigation evidence was supplied to the court in order to show prejudice.

37. After the Texas court rejected Mr. Ramirez Cardenas' post-conviction petition, he
filed a federal petition for a writ of habeas corpus, raising daims relating to Vienna Convention
violations, instructions and jury selection. Bath the district and circuit courts rejected the daims,
and the United States Supreme Court denied certiorari on dune 30, 2006.

38. Mr. Ramirez Cardenas was one of the listed defendants in the Avena Case before
the ICJ and on March 31, 2004, the ICJ held that he was entitled to review and reconsideration of
his conviction and sentence.' The Petitioner indicates that a second post-conviction petition
raising a Vienna Convention daim and requesting a hearing pursuant to the Avena judgment was
filed before the Texas Court of Criminel Appeals. At the moment of filing the original petition
before the IACHR this application was pending a determination of whether the Vienna Convention
violation caused actual prejudice to Mr. Ramirez Cardenas in the criminel prosecution. However,
the petitioner argues that the questions raised in Mr.Ramirez Cardenas' petition have already been
decided in the case of Jose Medellin.

39. As indicated above, on February 28, 2005 President Bush issued a Memorandum
stating that the United States would discharge its international obligations by having state courts
give effect to the 1CJ's decision. Relying on the Avena judgment and the President's
Memorandum, on March 24, 2005, Mr. Medellin filed a second state-court habeas application
challenging his murder conviction and death sentence on the ground that he had not been
informed of his Vienna Convention Rights. On November 15, 2006, the Texas Court of Criminel
Appeals dismissed Medellin's application as an abuse of the writ, concluding that neither Avena

nor the President's Memorandum was biding federal law that could displace the limitations under
state Iaw on fling successive habeas applications. 22 In March 2008, once the Petitioner had
presented ail the submissions required under the Commissions Rules of Procedure, the US
Supreme Court handed clown its decision in Medéllin v. Texas on the non-enforceability of the ICJ
Judgment. 23

Humberto Leal Garcia

40. The petitioner indicates that on May 21 , 1994, San Antonio Police officers arrested
Humberto Leal Garcia, aged 21, on suspicion of kidnapping, sexual assault and murder of 16 year
old Audria Salceda. At pretrial hearings and trial, it was cleariy documented for the authorities
that Mr. Leal Garcia was a Mexican national. The petitioner alleges that, nevertheless, at no time
during his pretrial detention and subsequent capital murder trial did Texas police or prosecutors
inform Mr. Leal Garcia of his rights to consular assistance under Article 36 of the Vienna
Convention.

41. The Petitioner argues that Mr. Leal Garcia was represented at trial by lawyers who
were grossly ineffective. One of them had been disciplined on three occasions for violating state
ethics rules and twice he had been given a probated suspension for neglecting legal matters.

21 That review should be carried "within the overall judicial proceedings relating ta the individual defendant
concerned"; the procedural default doctrine couid not bar the required review and reconsideration; the review and
reconsideration must take account of the Article 36 violation on its own terms, and not require that it qualify also as a
violation of some other procedural or constitutional right; and the forum of review must be capable of examining the facts
and in particular the prejudice and its causes. ICJ Avena and other Mexican Nationals (Mexico Le. United States of
Amer/os),

	

Judgment

	

of

	

31

	

March

	

2004

	

http:lfwww.icj-
cij.orgldocketlindex.php?pl	 3&p2=3&k=18&case= 128&code= mus&p3 = 5 para.153(9).

22 Ex parte Medellin S.W.3d_, 2006 WL 3302630 at `10 (Tex, Crim. App. 2006).

23 Medellin V. Texas 552 U.S. (2008).
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42. In order to obtain a capital conviction the prosecution had to prove that Mr. Leal
Garcia had either sexually assaulted or kidnapped Ms. Sauceda, prior to her murder. The Petitioner
argues that the prosecution relied heavily on a few key pieces of evidence that have been
discredited since trial, Iargely through the assistance of experts retained with funds provided by
the consulate of Mexico: the testimony of a "bitemark expert," who testified that Mr. Leal Garcia's
teeth had a pattern consistent with one of the bitemarks found in Ms. Sauceda's body; the
testimony of a DNA expert indicating that blood found on Mr. Leal Garcia's underwear was
consistent with that of Ms. Sauceda; the testimony of Police Officer Warren Titus, who stated
that he had sprayed Luminol on the interior of Leal Garcia's car, which had revealed the presence
of human blood; the argument that her blouse had been found in Leal Garcia's home. 24

43. As far as bitemarks -which allegedly result in 63.5% false positives 25 -are
concerned, the Petitioner indicates that post-conviction counsel retained a forensic odontologist
whose testimony shed serious doubt on the reliability of the bite mark analysis used in Leal
Garcia's case, because of the way in which the evidence was handled and expiored. 29 The
Petitioner alleges that this evidence is particularly compelling in light of the Tact that Ms. Sauceda
had been sexually assaulted by several men on the night she was killed but the prosecution never
attempted to match their dental impressions with the marks found in her body.

44. As far as DNA evidence is concerned, one of the state's experts testified that the
blood found in the underwear was a mixed sample consistent with Mr. Leal Garcia, his girlfriend
and Ms. Sauceda. 27 The Petitioner indicates that in post-conviction proceedings the consulate of
Mexico provided funds to so that appellate counsel could retain another DNA expert who testified
that the lab conducting the testing had not followed accepted protocols, had made mistakes
handling the blood samples, and had failed to provide complete results. The expert also indicated
that the prosecution had erroneously argued and the defense had erroneously conceded that the
blood on Mr. Leal Garcia's underwear could only have corne from Ms. Sauceda. 28

45. As far as the Luminol test is concerned, the Petitioner argues that the defense
attorney failed to ask Detective Titus a single question on cross examination, and that he admitted
that he did not know that Luminol testing would result in taise positives if exposed to a wide
range of environmental, domestic and industrial substances or that it reacts more strongly to old
blood. 29 The defense attorney failed to present the testimony of Leal Garcia's father who would
have testified that he used the car to go deer hunting.

46. The Petitioner argues that the defense failed to exploit suspicious gaps in the
prosecution's investigation such as pubic hairs and semen taken from Ms. Sauceda's body which
were never subjected to DNA testing. 39

47. The Petitioner indicates that on July 10, 1995 Mr. Leal Garcia was convicted of
capital murder. The penalty phase hearing was convened on July 11, 1995. The Petitioner
indicates that at the penalty phase of the trial the prosecution introduced evidence that Mr. Leal

24 Trial Transcript, Prosecution's closing argument at 826.

25 Petitioners cite K. Artheart and I. Pretty, Results of the 4," ABFO Bitemark Workshop, 1999 Forensic Science
International, Volume 124, 2001.

26 Post Conviction Hearing, Vol. V, pp. 70-81.

27 Trial Transcript Vol. XVI, at 670-679.

28 Post- Conviction Transcript pp. 13-35.

2s Post- Conviction Hearing , Vol. III, pp 45 and 46.

30 Post- Conviction Hearing , Vol. II, p. 130.
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Garcia had sexually assaulted another teenager who was acquainted with him, an offense for
which he had never been prosecuted or convicted. The defense did nothing to investigate this
allegation. Moreover, counsel presented littie mitigating evidence at the penalty phase of his trial.
That same day Mr. Leal Garcia was sentenced to death.

48. Mr. Leal Garcia's direct appeal of the conviction and sentence was denied, as was
his state habeas corpus petition. On October 20, 2004, a Federal District Court ruled against Mr.
Leal Garcia ' s plea for federal habeas corpus relief, and the Fifth Circuit Court of Appeals affirmed
that decision. The Supreme Court denied certiorari on April 17, 2006.

49. On March 24, 2005, Mr. Leal Garcia filed a successive post-conviction application
in the Texas Court of Criminal Appeals based on the violation of his right under Article 36 of the
Vienna Convention. He argued that he was entitled to review and reconsideration of his
conviction and sentence pursuant to the judgment of the ICJ in Avena and other Mexican
Nationals3r . However, the petitioner argues that the questions raised in Leal Garcia's petition have
already been decided in the case of Jose Medellin. On November 15, 2006, the Texas Court of
Criminal Appeals held that the President's determination that the United States would comply with
the Avena judgment "exceeded his constitutional authority by intruding into the independent
powers of the judiciary" 32 .

50. As indicated above, on February 28, 2005 President Bush issued a Memorandum
stating that the United States would discharge its international obligations by having state courts
give effect to the ICJ's decision. Relying on the Avena judgment and the President's
Memorandum, on March 24, 2005, Mr. Medellin filed a second state-court habeas application
challenging his murder conviction and death sentence on the ground that he had not been
informed of his Vienna Convention Rights. On November 15, 2006, the Texas Court of Criminal
Appeals dismissed Medellin's application as an abuse of the writ, concluding that neither Avena
nor the President's Memorandum was biding federal law that could displace the limitations under
state Iaw on fling successive habeas applications. 33 In March 2008, after the Petitioner had
presented all the submissions required under the Commissions Rules of Procedure, the US
Supreme Court handed down its decision in Medellin v. Texas on the non-enforceability of the ICJ
Judgment. 34

2.

	

Claims relating to the Alleged Violation of the American Declaration

51. The petitioner asserts that the United States and the State of Texas have violated
Messrs Medellin, Ramirez Cardenas and Leal Garcia's rights under Article I (right not to be
arbitrarily deprived of Iife), Article XVIII (right to a fair trial, appeal and effective remedies), Article
XXV (right to humane treatment white in custody) and Article XXVI (due process rights and right
not to receive cruel, infamous or unusual punishment) of the American Declaration of the Rights
and Duties of Man.

(a)

	

Lack of Consular Notification and Access and Right to a Fair Trial

52. The Petitioner argues that Messrs Medellin, Ramirez Cardenas and Leal Garcia were
not advised of their right under Article 36 of the Vienna Convention to contact and receive

''ICJ Avena and other Mexican Nat/oasis (Mexico v. United States), March 31, 2004.

3z Ex parte Medellin, S. W.3d , 2006 WL 3302639 at * 10(Tex. Crim. App.2006/.

33 Ex parte Medellin S.W.3d_, 2006 WL 3302630 at *10 (Tex. Crim. App. 2006).

3a Medellin V. Texas 552 U.S. (2008).
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assistance from the Mexican consulate. The Petitioner argues that, as established by the Inter-
American Court of Human Rights, the violation of the right to consular assistance is prejudicial to
the guarantees of due process embodied in Article XXVI of the American Declaration since it is
one of the minimum guarantees essential to providing foreign nationals the opportunity to
adequately prepare their defense and receive a fair trial. Therefore a state may not impose the
death penalty in the case of individuals deprived of their Article 36 rights.

53. The Petitioner alleges that in the case of Messrs Medellin, Ramirez Cardenas and
Leal Garcia, Mexican consular authorities were prevented from ensuring that their nationals were
represented by competent and experienced defense attorneys. By the time Mexican consular
authorities learned of their respective arrests, Messrs Medellin, Ramirez Cardenas and Leal Garcia
had been sentenced to death.

54. The Petitioner argues that the prejudice suffered by Messrs Medellin, Ramirez
Cardenas and Leal Garcia was exacerbated by the incompetence of state appointed counsel during
the pre-trial investigation, the trial phase and the sentencing phase of the proceedings.

55. The Petitioner alleges that Mexico's involvement in these cases would have
ensured that trial counsel was effective and prepared and provided resources for experts and
investigations. She adds that had trial counsel possessed the evidence now developed by Mexico,
Messrs Medellin, Ramirez Cardenas and Leal Garcia would not be on death row. Therefore, the
Petitioner requests that the IACHR recommend to the US that the death sentences be commuted.

(b)

	

Lack of Due Process in Clemency Procedures

56. The Petitioner argues that death row inmates in Texas have no available or
effective mechanism to participate in the clemency process. Specifically, the Board of Pardons
and Paroles does not advise condemned prisoners or their counsel of the date on which it will
consider their clemency petition; it does not provide any opportunity for representations at the
time it considers the petition; it does not allow applicants to view the evidence submitted in
opposition to their clemency requests; and it does not afford them an opportunity for appeal or
reconsideration of the Board's ruling. Additionally, the Texas Board of Pardons and Paroles is only
required to inform the Governor of its decision and does not report on the reasons for its
recommendation to reject a clemency petition. The Petitioner indicates that any deficiencies in the
clemency process are net subject to judicial remedy. 35

57. The Petitioner aise argues that the legislature has not provided a set of rules to be
taken into account when making clemency determinations, 36 nor has the Texas Board of Pardons
and Paroles adopted e list of criteria to that effect. Moreover, the Petitioner argues that it has
long been the practice of the Texas Board of Pardons and Paroles not to convene clemency
hearings -or even meet as a body- when considering clemency petitions in death penalty cases.

58. The Petitioner argues that pursuant to the current system, no clemency hearing has
taken place in more than 15 years and the ratio of executions to humanitarian commutations in
Texas is 200 to 1, while in other US states -such as Tennessee- the ratio is 4 to 1.

35 The Petitioner cites Fat/der v. Texas Board of Pardons and Paroles, 178 F.3d 343, 344 (5 th Cir. 1999) which
establishes that judicial review in the Texas clemency process is confined to ensuring that minimal procedural safeguards
are in place and finding that Board procedures meet those requirements.

38 The Petitioner indicates that in 2005 and 2007 the Texas Legislature considered but failed to adopt bills that
would have required the Board of Pardons and Paroles to meet as a body when considering each capital clemency petition.
S.S. 548, 79th Leg. (Tex. 20051; S.B. 208, 80th Leg. (2007).
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59. On the basis of these arguments the Petitioner claims that clemency review in
Texas falls short of the minimum standards of due process required by Article XXVI of the
American Declaration and should Messrs Medellin, Ramirez Cardenas and Leal Garcia be executed
without first providing a minimally fair clemency process, the state would be in clear violation of
Article I.

(c1

	

Inhumane Conditions of Detention and Method of Execution

60. The Petitioner alleges that since 1999 all male Texas death row prisoners have
been incarcerated in the Polunsky Unit in Livingston, Texas. They are housed in small cens with a
sink, a toilet and a narrow bed, where they spend 23 hours of isolation per day, segregated from
other prisoners in every aspect of their lives. They are allowed no physical contact with loved
ones or even their attorneys, from their entry into death row until their execution. The Petitioner
indicates that the inmates receive no educational or occupational training and, unlike any other
death row in the US, Texas death row does not offer access to television. Radio is the primary
source of stimulation for semi literate inmates and they are allegedly routinely removed from
prisoners as a disciplinary sanction.

61. The Petitioner alleges that the conditions on Texas' Death Row have caused Mr.
Ramirez Cardenas, in particular, tremendous suffering. Mr. Ramirez Cardenas suffers from
Nephrotic Syndrome, 37 a type of disease which causes the kidneys gradually to Iose their ability to
filter wastes and excess water from the blood. The Petitioners indicate that he has been in and
out of John Sealey Hospital in Galveston, Texas several times due to this disease, which appeared
during his stay on death row. Although hospital policy provides that a patient cannot be removed
from the hospital if his attending doctor has not previously discharged him, Mr. Ramirez Cardenas
has been returned to death row without being discharged by his doctors on more Clan one
occasion.

62. The Petitioner argues that these conditions of confinement constitute a grave
violation of the state's obligation to treat Messrs Medellin, Ramirez Cardenas and Leal Garcia
humanely, pursuant to Article XXV of the American Declaration.

63. The Petitioner also alleges that lethal injection as currently practiced in Texas fails
to comport with the requirements that a method of execution cause "the least possible physical
and mental suffering." 38 She claims that the particular combination of drugs used in the lethal
injection process creates a risk of extreme and unnecessary suffering and that in Texas and
Virginia lethal injections are administered by individuals with no training in anesthesia.

64. The Petitioner argues that given these circumstances the execution of Messrs
Medellin, Ramirez Cardenas and Leal Garcia by lethal injection would constitute cruel, infamous
and unusual punishment under Article XXVI of the American Declaration.

3.

	

Allegations on the Admissibility of the Claims

65. The Petitioner argues that the claims are admissible under Article 33 of the
IACHR's Rules of Procedure on duplication. In her view, the ICJ decision in the Avena Case

37 The Petition indicates that Nephrotic Syndrome is a condition marked by high levels of protein in the urine; low
levels of protein in the blood; swelling, especially around the eyes, feet, and hands; and high cholesterol. In adults, most of
the time the underlying cause is a type of kidney disease.

38 The Petitioner cites paragraph 6 of General Comment 20 by the Human Rights Committee of the United
Nations. See Compilation of General Comments and General Recommandations adopted by the Human Rights Treaty
Bodies, UN Doc HRIIGENIi/Rev.1 at 30 €1994.
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conferred certain rights upon Messrs Medellin, Ramirez Cardenas and Leal Garcia which are
enforceable in U.S. courts, but they were not a direct party to the litigation, nor could they have
been since States -and not individuals- have standing before the ICJ. The Petitioner argues that
Mexico's application to the ICJ can in no way be described as an individual petition under the
Rules and precedents established by the IACHR: while the subject matter of the Avena Case
concerned a dispute between States over the interpretation and application of the Vienna
Convention, the proceedings before the IACHR involve allegations on the violation of the American
Declaration, by no means limited to those stemming from the alleged victims' consular rights. The
petitioner alleges that as the daims concern matters distinct from those adjudicated in the Avena
Case, they cannot be considered a duplication under Article 33 of the Commission's Rules.

66. As far as the exhaustion of domestic remedies is concerned, the Petitioner argues
that the allegations on denial of due process and a fair trial as a result of the United States'
admitted failure ta inform Messrs Medellin, Ramirez Cardenas and Leal Garcia of their right to
consular notification, have been fully Iitigated in domestic courts.

67. In her original submission, the Petitioner indicated that Messrs Ramirez Cardenas
and Leal Garcia's Vienna Convention daims have been litigated before state and federal courts and
that there is only one pending petition in the Texas Court of Criminal Appeals. In her view, this
does not bar the Commission from hearing their daim. First, because there has been an
unwarranted delay in adopting a decision in their cases, and based on the Texas Courts decision in
Ex Parte Medellin, it is certain that the courts will continue to deny Messrs Ramirez Cardenas and
Leal Garcia a remedy for their daim.

68. Second, because other death row inmates who have presented their legal daims
to all domestic courts, thon filed a petition with the IACHR days before their execution, have been
executed before the Commission was able to process their petitions. 39 The petitioner argues that,
under these circumstances, to require Messrs Ramirez Cardenas and Leal Garcia to seek every
available domestic remedy before international intervention, would render the Commission
powerless to protect them from an illegal execution.

. 69. As far as the rest of the daims are concerned, the Petitioner argues that under the
Commission's Rules and precedents, failure to exhaust domestic remedies with regard to some of
the claims raised in this complaint is justifiable and presents no bar to admissibility. The Petitioner
alleges that Messrs Medellin, Ramirez Cardenas and Leal Garcia have not pursued claims in US
courts arguing that lethal injection . is an illegal manner of execution; that incarceration on Texas'
death row constitutes cruel, inhuman or degrading punishment; and that Texas clemency
procedures violate due process. She argues that they should not be required to bring those claims
because they have been fully litigated in other cases and doing so would be an exorcise in futility.

70. The Petitioner argues that Messrs Medellin, Ramirez Cardenas and Leal Garcia are
barred from presenting theses claims by state and federal legislation imposing draconian limitations
on the presentation of "successive" post-conviction petitions. Specifically, she argues that the
Texas Code of Criminal Procedure, 4° as strictly interpreted by the Texas Court of Criminal Appeals,
indicates that courts are barred from considering the merits of claims raised in "successive" or
"subsequent" applications, even where those claims were not previously raised due to the
incompetence of post-conviction counsel.

39 The Petitioner includes a citation of IACHR Report No. 91105 (Javier Suarez Medina), United States, Annual
Report of the IACHR 2005.

4° Petitioners cite Texas Code of Criminal Procedure Article 11.071, section 5(a)(1).
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71. The Petitioner alleges that federal legislation establishes equally insurmountable
hurdles for prisoners such as Messrs Medellin, Ramirez Cardenas and Leal Garcia. It is alleged that
under the Anti-Terrorism and Effective Death Penalty Act (AEDPA), they are barred from litigating
these claims unless they could demonstrate that their petitions rested on (1) newly discovered
evidence of innocence, or (2) a new cule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court that was previously unavailable. 41

72. The Petitioner argues that in previous cases, the Commission has held that where a
death row inmate was precluded from exhausting his domestic remedies by virtue of the draconian
limits on post-conviction appeals imposed by appeals and federal iegislation, the petition was
found admissible under Article 31 of the Commission's Rules. 42 In her view, this holding reflects
the established principle that domestic remedies must be both adequate, in the sense that they
must be suitable to address an infringement of a legal right, and effective, in that they must be
capable of producing the result for which they were designed.

73. Additionally, the Petitioner argued in each of her respective original petitions on
behalf of the alleged victims that with regard to lethal injection, the state of Texas had executed
thirteen prisoners since January 2006 [une December, 20061 who had challenged the lethal
injection protocols. The Petitioner considers that, for this reason, it is reasonable to assume that
this claim has "no reasonable prospect of success, " and exhaustion should not be required. As far
as conditions of confinement on death row are concerned, the Petitioner alleges that both the
Texas Court of Criminal Appeals and the United States Supreme Court have refused to consider
arguments relating to those claims as a violation of the prisoner's right to be protected from cruel
and unusual punishment.

74. Regarding exhaustion of remedies relating to clemency procedures, the Petitioner
alleges that there is no judicial review process for a failed clemency plea. In fact, in Texas such
pleas are almost never successful: only one defendant's request for clemency has been granted
since 1976. Given the refusai of the Texas Court of Criminal Appeals to examine the state's
clemency procedures, and the rejection of nearly ail requests for clemency. The Petitioner
maintains that it is clear that Messrs Medellin, Ramirez Cardenas and Leal Garcia have no means
of redress in domestic courts.

B.

	

Position of the State

75. In a note dated February 28, 2008 the United States indicated that the case
presented two issues then pending before the Supreme Court of the United States: (1) the
appropriate response to cases of violation of the provisions of the Vienna Convention relating to
consular notification (Medellin v. Texas); and (2) the lethal injection protocol used in implementing
the death penalty (Gaze v. Kentucky). It argued that the pendency of these issues before the
Supreme Court made it obvious that domestic remedies with respect to the claims raised in the
petition had not been exhausted and indicated that the decisions were expected by the end of the
Supreme Court's term in mid 2008.

76. As far as the hearing scheduled for March 7, 2008 was concerned, the State
argued that "the Commission should not proceed with hearings on matters where the requirement
of exhaustion of domestic remedies [would] so clearly not been met." The State added that the
situation "would place US authorities in an extremely awkward position of attempting to present

41 28 U.S.C. 2255.

42 The Petitioner includes a citation of IACHR Report No. 97103 (Gary Graham), United States, Annua€ Report of
the 1ACHR 2003.
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views before the Commission without taking into account the forthcoming judgments of the
Supreme Court." As a result, the State requested that the hearing be postponed to a future period
of sessions.

77. In the public hearing held in March 2008, during the IACHR's 131 sessions, State
representatives indicated that they were not in a position to discuss the merits of the case due to
the fact that it involved matters pending before the Supreme Court of the United States. The
State indicated that any discussion on the merits would not be productive under the
circumstances. Therefore they were only prepared to present arguments on admissibility.

78. In that opportunity the State argued that the Petitioner's daim failed to satisfy the
requi 'rements in Article 33 of the Commission's Rules regarding duplication of procedures. During
the hearing, the State also argued that Messrs Medellin, Ramirez Cardenas and Leal Garcia had
failed to exhaust domestic remedies in accordance with the Commission's Rules and the principles
of international law. In its view, the pendency of two cases before the Supreme Court -Medellin
v. Texas and Baze v. Kentucky- regarding the issues of consular notification and the legality of
lethal injection, respectively, proved that domestic remedies had not been exhausted. The State
argued that the US Government had joined the proceeding in Medellin v. Texas as an amicus and
that it was "trying to comply with the ICJ Judgment" in the Avena Case, regarding state
responsibility for consular notification under the Vienne Convention.

79. It aise stated in the hearing that its position on non compliance with the exhaustion
rule found support in procedural, as well as substantive, considerations. Firstly, it argued that -in
procedural terms- the petitioner had disregarded available avenues to pursue remedies such as
civil rights daims under section 1983, title 42 of the US Code which provides federal remedies for
violations of the Constitution by state level officiais. The State alleged that at least in one case,
when exercised in the state of Florida -although ultimately unsuccessful- the courts had found
that this remedy had been appropriately filed. Secondly, it argued that -in substantive terms-
pursuing remedies regarding the legality of lethal injection could not be considered futile since this
very issue was at the time pending before the Supreme Court in the matter of Baze v. Kentucky,
"the first time in one hundred years that the US Supreme Court hears [sic] a method of execution
claim."

80. The State remarked at the hearing that, in view of the pendency of these matters
before the Supreme Court, the admission of the Petitioner's daim before the IACHR would
constitute "an affront to the judicial process in a democratic country."

81. In its sole written submission43 -presented after the Supreme Court judgments in

Medellln v. Texas and Ra/ph Baze v. John Rees, Commissioner of the Kentucky Department of

Corrections- the State provides a summary of factuel and procedural history relating to Messrs
Medellin, Ramirez Cardenas and Leal Garcia's cases, highlighting that they have been in the United
States from a young age and that they spoke English at the time of their arrest.

82. Specifically, the State indicates that on July 24, 1993 Mr. Medellin and five other
gang members accosted and seized two girls whom they raped and finally strangled to death.
Testimony at trial established that Mr. Medellin participated in raping both victims and in killing
Elizabeth Pena, for which he was found guilty of capital murder. At the sentencing phase the
state presented evidence of seven prier arrests, violent tendencies and the fact that an improvised
weapon had been found in his cell white awaiting trial. The State alleges that his attorney offered
character witnesses and called an expert who testified that Medellin did not present a future

2008.
43 Submission by the United States Permanent Mission to the Organization of American States, dated July 8,

55a



16

danger, to counter the prosecution's presentation. After considering the evidence, the sentencing
jury imposed the death penalty, finding that Mr. Medellin presented a continuous threat ta society.

83. Regarding Ruben Ramirez Cardenas, the State indicates that during the
investigation of the kidnapping of Mayra Laguna, police arrested Tony Castillo, who confessed to
the kidnapping and named Mr. Ramirez Cardenas as the instigator of the activities. The State
argues that after having been advised of his Miranda rights to silence and counsel, Mr. Ramirez
Cardenas gave a statement confessing to her rape and murder and led the Police to the scene of
the rape, the place at which he had disposed of the evidence and the site of the body. At trial the
prosecution presented forensic evidence that his DNA was on the duct tape used to bind Ms.
Laguna's hands, and of scratches on his body, consistent with his statement that Ms. Laguna
fought back after he raped her. Mr. Ramirez Cardenas was convicted of capital murder and
sentenced to death.

84. The State indicates that on May 20, 1994 Humberto Leal Garcia gave a lift to
Adria Sauceda from a party, after she appeared to be extremely intoxicated. Not long after his
brother was heard to say that Mr. Leal Garcia had arrived home "full of blood, saying he had killed
a girl". Mr. Leal Garcia voluntarily went to the police station where he gave voluntary statements
and consented to a search of his home. At trial the state presented extensive evidence of the
gruesome nature of Ms. Sauceda's death as well as Mr. Leal Garcia's voluntary statements, blood
evidence from his car, DNA evidence from his clothing and expert testimony that bite marks on
the victim matched his dentition. He was found guilty of capital murder. The State indicates that
at the sentencing phase his counsel called an expert to testify to his alcohol dependence and to a
possible correspondance between violent tendencies and abuse he had suffered as a child. A jury
found that a sentence of death was appropriate because there was a sufficient probability that he
would commit further acts of violence and pose a continuing threat to society.

85. The State argues that subsequently Messrs Medellin, Ramirez Cardenas and Leal
Garcia "had numerous opportunities to appeal Itheir] conviction and sentence before the courts of
Texas and the United States and to raise due process claims, including claims concerning consular
notification" and "in none of these cases [have theyl shown a due process violation"."

86.

	

On the basis of these antecedents the State alleges that the Petitioner's claims are
inadmissible and without merit.

87. Regarding the inadmissibility of the complaints, the State argues that "the Vienna
Convention is not a human rights instrument which is demonstrated by the fact that its
protections are based on principles of reciprocity, nationality and function which are not commonly
enjoyed by all human beings by mere virtue of their human existence." In its view the Commission
was established ta hear petitions regarding the rights protected in the American Convention and
the American Declaration and "consular notification does not raise a human rights issue in an
applicable instrument with respect to the Member States of the OAS, as required by Article 27 of
the Rules of Procedure." Therefore, the State argues that the Commission is not competent ta
review claims brought by petitioners on the basis of the Vienna Convention.

88. Regarding the merits of the claims, the State alleges that the Petitioner fails ta
demonstrate that the fact that consular notification procedures were not followed amounts to a
violation of the American Declaration. The State alleges that there is no support either in the
Vienna Convention or the Declaration, for the claim that the Vienna Convention consular
notification obligation is an integral component of the protection as set forth in Articles XVIII and

2008.
" Submission by the United States Permanent Mission to the Organization of American States, dated July 8,
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XXVI of the Declaration. In that respect, the State relies on the Commission's definition of the
Declaration ' s due process protections under Articles XVIII and XXVI, in paragraph 63 of Report
52/02 {Martinet Villarreal). 45 The State argues that the Declaration in no way indicates that
consular notification or assistance is relevant to due process protections.

89. The State alleges that US domestic Law provides stringent due process protections
to those accused of committing crimes and to criminal defendants as well as post-conviction
protections. In its view these protections -which are not dependent upon consular notification,
access or assistance- far exceed the guarantees of the American Declaration and "are among the
strongest and most expansive in the world". 46 The State considers that the US Constitution and
federal and state laws and regulations "ensure that all persons, including foreign nationals
unfamiliar with English or the US judicial system, will have adequate interpreters and competent
legal counsel who can advise them" and that failure to honor these protections can be corrected
through appeals. 47

90. As far as the allegations on clemency proceedings are concerned, the State argues
that these proceedings do not corne within the scope of the American Declaration. The State
indicates that when making her argument, the Petitioner relies on precedents relating to countries
that still impose a mandatory death sentence and where those convicted require an opportunity to
make a case for a different sentence. In its view, those precedents are not relevant to the present
case since Messrs Medellin, Ramirez Cardenas and Leal Garcia did not face a mandatory death
sentence upon a finding of guilt and had the opportunity to present individualized mitigating
evidence before the sentencing body.

91. Further, the State argues that the rules and precedents cited by the Petitioner are
based upon Article 4.6 of the American Convention, to which the US is not a party. The State
indicates that in a previous admissibility decision the Commission has asserted that "minimal
fairness guarantees" may apply to petitions for clemency under Article XXiV of the Declaration
(right to petition) and that in support this claim, cited only mandatory death penalty cases. ln its
view the Texas Board of Pardons and Paroles -composed of 18 salaried members who serve full
time- more than meets the standard of providing certain minimal procedural protections for
condemned prisoners. The State asserts that the "Petitioner makes much of the Board's failure to
meet as a group, without demonstrating [..] that that failure has any effect on the outcome of
board decisions or the substantive fairness of the process."48

92. The State aise objects to the Commission's decision to join the examination of the
admissibility and the merits of the complaints. It its view, there is no indication of the existence
of "exceptional circumstances," as required in Article 37.3 of the IACHR Rules of Procedure, in
the present case.

45 The State enumerates them as "the right of a defendant to be presumed innocent until proven guilty according
to law, the right to prior notification in detail of the charges against himlher, the right to adequate time and means for the
preparation of hislher defense, the right to be tried by a competent, independent and impartial tribunal previously
established by law, the right of the accused to defend himself personally or to be assisted by legal counsel of his own
choosing and to communicate freely and privately with his counsel, and the right not to be compelled to be a witness
against himself or to plead guilty." Submission by the United States Permanent Mission to the Organization of American
States, dated July 8, 2008, page 6.

aa Submission by the United States, dated July 8, 2008, page 7.

47 Submission by the United States, dated July 8, 2008, page 7.

4e Submission by the United States Permanent Mission ta the Organization of American States, dated July 8,
2008, page 12.
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IV.

	

ANALYSIS ON ADMISSIBILITY

A.

	

Competence of the Commission ratione personae, ratione materiae, ratione
temporis and ratione loci

93. Upon considering the record before it, the Commission finds that is has
competence ratione personae to entertain the claims filed by the Petitioner. Under Article 23 of
the Rules of Procedure of the Commission, the Petitioner is authorized to file complaints alleging
violations of rights protected under the American Declaration of the Rights and Duties of Man.
The alleged victims are persons whose rights are protected under the American Declaration, the
provisions of which the State is bound to respect in conformity with the OAS Charter, Article 20
of the Commission's Statute and Article 49 of the Commission's Rules of Procedure. The United
States has been subject to the jurisdiction of the Commission since dune 19, 1951, the date on
which it deposited its instrument of ratification of the OAS Charter.

94. The Commission also considers that it is competent ratione temporis to examine
the complaints because the facts relating to the claims occurred as from 1993. The allegations,
therefore, refer to facts occurring subsequent to the date on which the United States' obligations
under the Charter and the American Declaration took effect.

95. In addition, the Commission finds that it is competent ratione loci, given that the
petition indicates that Messrs Medellin, Ramirez Cardenas and Leal Garcia were under the
jurisdiction of the United States at the time the alleged events occurred, which reportedly took
place within the territory of that State.

96. With regard to competence ratione materiae, the State argues that the Commission
was established to hear petitions regarding the rights protected in the American Convention and
the American Declaration and "consular notification does not raise a human rights issue in an
applicable instrument with respect to the Member States of the OAS, as required by Article 27 of
the Rules of Procedure." Therefore, the State argues that the Commission is not competent to
review claims brought by petitioners on the basis of the Vienna Convention.

97. In previous cases the Commission determined that it was appropriate to consider
compliance by a state party to the Vienna Convention on Consular Relations with the requirements
of Article 36 of that Treaty in interpreting and applying the provisions of the American Declaration
to a foreign national who has been arrested, committed to prison or to custody pending trial, or is
detained in any other manner by that state. In particular, the Commission has found that it could
consider the extent to which a state party has given affect to the requirements of Article 36 of the
Vienna Convention on Consular Relations for the purpose of evaluating that state's compliance
with a foreign national ' s due process rights under Articles XVIII and XXVI of the American
Declaration.49 ln reaching this conclusion, the Commission found support in the Inter-American
Courts Advisory Opinion 16/99 on the Rights to Information on Consular Assistance in the
Framework of the Guarantees of the Due Process of Law, as well as from the judgment of the
International Court of Justice in the LaGrand Case. 50 Based upon the information and arguments
before it in the present complaint, the Commission sees no reason to depart from its conclusions
in this regard.

as IACHR Report N° 52102, Case 11.753, Ramon Martinez Villarreal v, United States, Annual Report of the IACHR
2002, para. 77; Report 61103 (Roberto Moreno Ramas), United States, Admissibility, Annual Report of the IACHR 2003,
para 42.

5o See also IIA Court H.R., Advisory Opinion OC-16199 of October 1, 1999, The Right to Information on Consular
Assistance in the Framework of the Guarantees of Due Process of Law, (Ser. A) N° 16 (1999); International Court of
Justice, LaGrand Case (Germany v. United States), Judgment of June 27, 2001, General List N° 104.
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98. Accordingly, the Commission considers that it is competent ratione materiae to
examine the Petitioner's claims of violations of Articles I, XVII, XVIII and XXVI of the American
Declaration, including any implications that the State's alleged non-compliance with Article 36 of
the Vienna Convention on Consular Relations may have had upon Messrs Medellin, Ramirez
Cardenas and Leal Garcia's rights to due process and to a fair trial.

B.

	

Admissibility

1.

	

Duplication

99.

	

Article 33 of the Commission's Fuies of Procedure provides as follows:

1.

	

The Commission shall not consider a petition if its subject matter:
a. is pending settlement pursuant to another procedure before an international

governmental organization of which the State concerned is a member; or,
b. essentially duplicates a petition pending or already examined and settled by the

Commission or by another international governmental organization of which the
State concerned is a member.

2.

	

However, the Commission shall not refrain from considering petitions referred
to in paragraph 1 when:

a. the procedure followed before the other organization is limited to a general
examination of the human rights situation in the State in question and there has
been no decision on the specific facts that are the subject of the petition before
the Commission, or it will not lead to an effective settlement; or,

b. the petitioner before the Commission or a familymember is the alleged victim
of the violation denounced and the petitioner before the other organization is a
third party or a nongovernmental entity having no mandate from the former.

100. During the hearing held on March 7, 2008 the State objected to the admissibility of
the petition on the ground that its subject matter essentially duplicates a claim already examined
and settled by another international governmental organization of which the Unites States is a
member, contrary to Article 33(1) of the Commission's Rules of Procedure. In particular, the State
argues that the claims refer to three of numerous cases incorporated in a proceeding brought by
Mexico before the ICJ against the United States pursuant to the Vienne Convention on Consular
Relations Optional Protocol Concerning the Compulsory Settlement of Disputes', known as Avena
and other Mexican Nationals (Mexico v. United States). 52 The State suggests that the same issues
have been raised before the ICJ as are contained in case 12,644 and therefore consideration of
these claims by the Commission is barred by the terms of Article 33 concerning duplication.

101. The Petitioners have disputed the State's contention, essentially on the basis that
Article 33 of the Commission's Rules does not apply to a decision by the ICJ. The petitioner
argues that the ICJ decision in the Avena Case conferred certain rights upon Messrs Medellin,
Ramirez Cardenas and Leal Garcia which are enforceable in U.S. courts, but they were not a direct
party to the litigation, nor could they have been since States -and not individuels- have standing
before the ICJ. The Petitioner argues that Mexico's application to the ICJ in Avena can in no way
be described as an individuel petition under the Rules and precedents established by the IACHR:
while the subject matter of Avena concerned a dispute between States over the interpretation and
application of the Vienna Convention, the proceedings before the IACHR involve allegations on the

51 In this connection, the United States ratified the Charter of the United Nations on August 8, 1945 and the
Optional Protocol to the Vienna Convention on Consular Relations concerning the Compulsory Settlement of Disputes on
November 24, 1969. See United Nations Treaty Data Base at http:lluntreaty.un.org.

52 ICJ Avena and other Mexican Nationals (Mexico v. United States of America), Judgment of 31 March 2004
http:llwww.icj-cij.orgldocketlindex.php?p1 = 3&p2 = 3&k =18&case= 128&code =mus&p3= 5.
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violation of the American Declaration, by no means limited to those stemming from their consular
rights. The petitioner alleges that as the claims concern matters distinct from those adjudicated in
Avena, they cannot be considered duplication under Article 33 of the Commission's Rules. In the
hearing they also argued that in the Moreno Ramos Case the Commission already decided to
examine a complaint notwithstanding pending proceedings, precisely, in the Avena Case. 53

102. In this respect, the Commission takes into consideration its previous jurisprudence
according to which a prohibited instance of duplication under the Commission's procedures
involves, in principle, the same person, the same legal claims and guarantees, and the same facts
adduced in support thereof. 54 Correspondingly, claims brought in respect of different victims, or
brought regarding the same individuel but concerning facts and guarantees not previously
presented and which are not reformulations, will not in principle be barred by the prohibition of
duplication of claims. 55

103. In the present case, the Commission considers on the information available that it
cannot be said that the same parties are involved in the proceedings before the Commission and
the ICJ, or that the proceedings raise the same legal claims and guarantees. In particular, it is
evident that Messrs Medellin, Ramirez Cardenas and Leal Garcia were not considered a party to
the ICJ claim, as participants in contentious proceedings before that Court are limited to states.
While the circumstances surrounding their criminel proceedings comprised part of the matters
considered by the ICJ in determining Mexico's application, Messrs Medellin, Ramirez Cardenas and
Leal Garcia had no independent standing to make submissions in the proceedings or to request
relief.

104. Nor can it be said that the same legal claims have been raised before the ICJ and
the IACHR. The central issue before the ICJ was whether the United States violated its
international obligations to Mexico under Articles 5 and 36 of the Vienne Convention based upon
the procedures for the arrest, detention, conviction, and sentencing of 54 Mexican nationals on
death row, including Messrs Medellin, Ramirez Cardenas and Leal Garcia. The issue before the
Commission, on the other hand, is whether the United States violated Messrs Medellin, Ramirez
Cardenas and Leal Garcia's rights ta due process and to a fair trial under Articles XVIII and XXVI
of the American Declaration, based upon the alleged failure to ensure their right to access to
consular notification and assistance under Article 36 of the Vienna Convention and upon the
provision of incompetent defense counsel in a capital case. The Petitioner also brought claims
regarding humane prison conditions and method of execution. In the Commission's view, the
claims brought before the Commission raise substantive issues that are distinct from those decided
upon by the 1CJ.

105. While the claims in both proceédings are similar to the extent that they require
consideration of compliance by the United States with its obligations under Article 36 of the
Vienna Convention, this matter is raised in two different contexts: the ICJ was required to
adjudicate upon the United States' international responsibility to the state of Mexico for violations
of the Vienna Convention, while the Commission is required to evaluate the implications of any
failure to provide Messrs Medellin, Bannirez Cardenas and Leal Garcia with consular information
and notification in connection with their individual right to due process and to a fair trial under the

53 IACHR Report No. 61/03 (Roberto Moreno Ramos), Unîtes States, Admissibility, Annual Report of the IACHR
2003.

54 IACHR, Report N° 96/98, Peter Blaine (Jamaica), Annual Report of the IACHR 1998, para. 43; and Report No.
61103 (Roberto Moreno Ramos), Unites States, Admissibility, Annual Report of the IACHR 2003, para. 51.

55 IACHR Case 11.827, Report N° 96198, Peter Blaine (Jamaica), Annual Report of the IACHR 1998, para. 45;
and Report No. 61/03 (Roberto Moreno Ramos), Unites States, Admissibility, Annual Report of the IACHR 2003, para. 51.
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American Declaration. This difference highlights the broader distinction between the mandate and
purpose of the ICJ and the Commission. The function of the ICJ, as defined through Article I of
the Optional Protocol to the Vienna Convention on Consular Relations, is to settle, as between
states, disputes arising out of the interpretation and application of the Vienna Convention on
Consular Relations. The IACHR, on the other hand, is the principal human rights organ of the
Organization of American States charged with promoting the observance and protection of human
rights in the Americas, which includes determining the international responsibility of states for
alleged violations of the fundamental rights of persons.

106. Based upon the foregoing, the Commission considers that claims raised in case
No.12,644 do not constitute duplication of those considered by the ICJ in its judgment issued in
the Avena Case within the meaning of Article 33.2 of the Commission's Rules, and therefore finds
no bar to the admissibility of the Petitioner's claims on the ground of duplication.

2.

	

Exhaustion of Domestic Remedies

107. Article 31.1 of the Commission's Rules of Procedure specifies that, in order to
decide on the admissibility of a matter, the Commission must verify whether the remedies of the
domestic legal system have been pursued and exhausted in accordance with generally recognized
principles of international law. Article 31(2) of the Commission's Rules of Procedure specifies that
this requirement does not apply if the domestic legislation of the state concerned does not afford
due process of law for protection of the right allegedly violated, if the party alleging the violation
has been denied access to domestic remedies or prevented from exhausting them, or if there has
been an unwarranted delay in reaching a final judgment under the domestic remedies.

108. In addition, the Inter-American Court of Human Rights has observed that domestic
remedies, in order to accord with generally recognized principles of international law, must be both
adequate, in the sense that they must be suitable to address an infringement of a Iegal right, and
effective, in that they must be capable of producing the result for which they were designed. 56

109. Further, when a petitioner alleges that he or she is unable to prove exhaustion,
Article 31(3) of the Commission's Rules of Procedure provides that the burden then shifts to the
State to demonstrate that the remedies under domestic law have not been previously exhausted,
unless that is clearly evident from the record.

110. In the present case, the Petitioner initially argued that Messrs Medellin, Ramirez
Cardenas and Leal Garcia should be excused from exhausting domestic remedies pursuant to
Article 31 of the Rules of Procedure since there has been an unwarranted delay in rendering
judgment relating to their Article 36 of the Vienna Convention claims. The petitioner also argued
in the initial complaints and during the hearing held in March, 2008 that the Supreme Court was
likely to issue a decision in Medellin v. Texas shortly and predicted that, if the Supreme Court
denied their claims for relief, they would soon be facing execution.

111. In addition, the Petitioner argues that any attempt to exhaust domestic remedies by
raising new legal arguments, such as the violation of Article 36 of the Vienna Convention,
ineffective assistance of counsel at the penalty phase, or the admission of an uncharged offense
would be fruitless, as state and federal legislation stringently limit the ability of individuals to bring
"successive" or "subsequent" post-conviction applications when they failed to raise those issues
at the initial stages of the criminal process.

ss IIA Court H.R., Veiâsquez Rodrfguez Case, Merits, Judgment of Juiy 29, 1988, Ser. C N° 4, (1988), paras. 64-

66.
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112. In response, the State argued in the hearing held on March 7, 2008 that the
pendency of two cases before the Supreme Court -Medellin v. Texas and Baze v. Kentucky-
regarding the issues of consular notification and the legality of lethal injection, respectively, proved
that domestic remedies had not been exhausted. The State argued that the petitioner had
disregarded available avenues to pursue remedies such as civil rights claims under section 1983,
title 42 of the US Code providing federal remedies for violations of the Constitution by state level
officiais. The State alleged that, at Ieast in one case, when exercised in the state of Florida, the
courts had found that this ciaim had been appropriately filed.

113. The State argued that pursuing remedies regarding issues such as the legality of
lethal injection could not be considered futile since at the time of the hearing a decision was
pending before the Supreme Court in the matter of Baze v. Kentucky.' The State recognized that
it would be the first time in one hundred years that the US Supreme Court would hear a method of
execution ciaim.

114. In the present complaint, the allegation of the Petitioners, as described in Part III of
this report, indicate that Messrs Medellin, Ramirez Cardenas and Leal Garcia have pursued
numerous domestic avenues of redress since their conviction and sentencing to death. In
particular, the information presented indicates that they pursued a direct appeal for their
conviction and sentence. The information also indicates that they pursued several post-conviction
proceedings before the state courts and the U.S. federal courts and that Mr. Medellin brought the
issue of the enforceability of the Avena ICJ judgment before the US Supreme Court.

115. After the hearing, the Commission Iearned that, on March 25, 2008, the US
Supreme Court handed clown its decision in Medellin v. Texas." The Supreme Court held that
neither the ICJ decision in Avena nor the President's Memorandum seeking to enforce that
judgment constitute directly enforceable federal law that pre-empts state limitations on the filing of
successive habeas corpus petitions. 5 Although the Supreme Court recognized that the Avena
judgment creates an international obligation on the part of the United States, it held that it does
not constitute binding domestic law in the absence of implementing legislation.

116. In view of this decision, Messrs Medellin, Ramirez Cardenas and Leal Garcia appear
to have no prospect for judicial review of their Vienna Convention claims, unless the US Congress
were to enact the corresponding implementing legislation.

117. The Commission has also learned that on April 16, 2008 the US Supreme Court
issued a decision in the case of Ra/ph Baze v. John Rees, Commissioner of the Kentucky
Department of Corrections60 upholding the constitutionality of the lethal injection protocol. 61 The
parties in the present case have indicated that this is the same protocol used in Texas.
Consequently, domestic remedies regarding the ciaim on the incompatibility of the method of

57 The case of Ra/ph Baze v. John Rees, Commissioner of the Kentucky Department of Corrections deals with the
constitutionality of the lethal injection protocol with the Eighth Amendment's ban on cruel and unusual punishments
because of the risk of significant pain in those cases where it is not followed.

58 Medellin v. Texas 552 U.S. (2008).

59 Medellin v. Texas, 170 L. Ed. 2d 190, 2008 U.S. LEX1S 291 (2008).

eo Baze v. Rees 553 U.S. (2008).

61 The Supreme Court decided that in order to constitute cruel and unusual punishment an execution method
must present a "substantial" or "objectively intolerable" risk of serious harm. ln its view, any risk of pain is inherent if only
from the prospect of errer in following the required procedure and therefore the Constitution does net demand the
avoidance of ail risk of pain when carrying an execution through lethal injection. Baze v. Rees 553 U.S. _(2008), pp. 8 and
9.
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execution with the right sot to be subject to inhumane treatment must be deemed to have been
fully exhausted.

3.

	

Timeliness of the Petition

118. The record in this case indicates that the petition on behalf of Mr. Medellin was
lodged with the Commission on November 22, 2006 and Messrs Ruben Ramirez Cardenas and
Humberto Leal Garcia's on December 12, 2006, In their respective submissions, the petitioner
alleged that she should be excused from the requirement of exhaustion of domestic remedies on
the basis of unwarranted delay in rendering judgment. ln view of the fact that a final decision was
issued on March 25, 2008 while the complaint was already pending before the IACHR, the
Commission finds that it is sot barred from consideration under Article 32 of the Cornmission's
Rules of Procedure.

4.

	

Colorable Claim

119. Article 27 of the Commission's Rules of Procedure mandates that, in order to be
admitted, petitions must state facts "regarding alleged violations of the human rights enshrined in
the American Convention on Human Rights and other applicable instruments." In addition, Article
34(a} of the Commission's Rules of Procedure requires the Commission to declare a petition
inadmissible when it does not state facts that tend to establish a violation of the rights referred to
in Article 27 of the Rules.

120. The Petitioner alleges that the State has violated Articles I, XVIII, and XXVI of the
American Declaration. The Commission has outlined in Part Ill of this Report the substantive
allegations of the Petitioner. After carefully reviewing the information and arguments provided by
the Petitioner in light of the heightened scrutiny test applied by the Commission in capital
punishment cases, and without prejudging the merits of the matter, the Commission considers that
the petition states facts that, if proven, would tend to establish possible violations of Articles I,
XVIII, and XXVI of the American Declaration and is not manifestly groundless or out of order.
Accordingly, the Commission concludes that the petition should not be declared inadmissible under
Article 34 of the Commission's Rules of Procedure.

C.

	

Conclusions on Admissibility

121. In accordance with the foregoing analysis of the requirements of Articles 30 to 34
of the Commission's Rules of Procedure, and without prejudging the merits of the matter, the
Commission decides to declare as admissible the claims presented on behalf of Messrs Medellin,
Ramirez Cardenas and Leal Garcia in respect of Articles I, XVIII, and XXVI of the American
Declaration and continue with the analysis of the merits of the case.

V.

	

ANALYSIS ON THE MERITS

122. Before addressing the merits of the present case, the Commission wishes to
reaffirm and reiterate its well-established doctrine that it will apply a heightened level of scrutiny in
deciding capital punishment cases. The right to life is widely-recognized as the supreme right of
the humas being, and the conditio sine qua non to the enjoyment of ail other rights. The
Commission therefore considers that it has an enhanced obligation to ensure that any deprivation
of life which may occur through the application of the death penalty comply strictly with the
requirements of the applicable inter-American human rights instruments, including the American
Declaration. This "heightened scrutiny test" is consistent with the restrictive approach taken by
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other international human rights authorities to the imposition of the death penalty, 62 and has been
articulated and applied by the Commission in previous capital cases before it. 63

123. The Commission will therefore review the Petitioner's allegations in the present
case with a heightened level of scrutiny, to ensure in particular that the right ta life, the right to
due process, and the right to a fair trial as prescribed under the American Declaration have been
properly respected by the State.

A. Right to a Fair Trial and Due Process of Law

1. Consular Notification and Assistance

124. The

	

Petitioner

	

alleges

	

that

	

the

	

State

	

is

	

responsible

	

for

	

violations

	

of

	

Messrs
Medellin, Ramirez Cardenas and Leal Garcia's rights to due process and to a fair trial because of
failure to inform them of their rights to consular notification under Article 36 of the Vienna
Convention thereby causing prejudice to their defense. The State alleges that the Petitioner fails
to demonstrate that the fact that consular notification procedures were not followed amounts to a
violation of the American Declaration. The State alleges that the Declaration does not include
consular notification or assistance as an integral component of the protections set forth in Articles
XVIII and XXVI of the Declaration nor does it indicate that consular notification may be relevant to
due process protections. Therefore, in its view, the fact that consular notification procedures may
not have been followed does not amount to a violation of the American Declaration.

125. The Commission has determined in previous cases64 that it is appropriate to
consider compliance with Article 36 of the Vienna Convention by a state party to that Treaty
when interpreting and applying the provisions of the American Declaration to a foreign national
who has been arrested, committed to trial or to custody pending trial, or is detained in any other
manner by that state. ln particular, the Commission may consider the extent to which a state
party has given effect to the requirements of Article 36 of the Vienna Convention for the purpose
of evaluating that state's compliance with a foreign national's due process rights under Articles
XVIII and XXVI of the American Declaration. Also, the "Principles and Best Practices on the
Protection of Persons Deprived of Liberty in the Americas" fi5 adopted by the Commission in 2008
establish that

sz See e.g. IIA Court H.R., Advisory Opinion OC-16199 (1 October 1999) "The Right to Information on Consular
Assistance in the Framework of the Guarantees of the Due Process of Law", para. 136 (finding that "lb]ecause execution
of the death penalty is irreversible, the strictest and most rigorous enforcement of judicial guarantees is required of the
State so that those guarantees are not violated and a human life net arbitrarily taken as a result"); U.N.H.R.C., Baboheram-
Adhin et al. v. Suriname, Communication Nos. 148-15411983, adopted 4 April 1985, para. 14.3 (finding that the law must
strictly contrai and limit the circumstances in which a person may be deprived of his lite by the authorities of the state.);
Report by the U.N. Special Rapporteur on Extra-judicial Executions, Mr. Sacre Waly Ndiaye, submitted pursuant to
Commission on Human Rights Resolution 1994182, Question of the Violation of Human Rights and Fundamental Freedoms
in any part of the World, with particular reference to Colonial and Other Dependent Countries and Territories, U.N.
Doc.E/CN.411995161 (14 December 1994) (hereinafter "Ndiaye Report"), para. 378 (emphasizing that in capital cases, it is
the application of the standards of fair trials to each and every case that needs to be ensured and, in case of indications to
the contrary, verified, in accordance with the obligation under international law to conduct exhaustive and impartial
investigations into ail allegations of violation of the right to life.).

sa IACHR Report N° 57196 (Andrews v. United States), Annual Repart of the IACHR 1997), paras. 170-171;
Report N° 38100 (Baptiste), Grenada, Annual Report of the IACHR 1999, paras. 64-66; Report N° 41100 (McKenzie et al.)
Jamaica, Annual Report of the IACHR 1999, paras. 169-171.

64 IACHR Report 52102, Case 11.753 (Raman Martinez Villarreal), United States, Annual Report of the IACHR
20021 Report No. 91105 (Davier Suarez Medina), United States, Annuai Report of the IACHR 2005; Report No, 1105
(Roberto Moreno Ramos), United States, Annual Report of the IACHR 2005.

65 "Principies and Best Practices on the Protection of Persons Deprived of Liberty in the Americas" approved by
the Commission during its 131 5t regular period of sessions, held from March 3-14, 2008,
http:/1www.cidh.orgllBasicoslEngIishlBasic2l .a,Principles%20and %2QBest%20Practices%2OPDL.htm
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Persons deprived of liberty in a Member State of the Organization of American States of
which they are not nationals, shall be informed, without delay, and in any case before they
make any statement to the competent authorities, of their right to consular or diplomatic
assistance, and to request that consular or diplomatic authorities be notified of their
deprivation of liberty immediately. Furthermore, they shall have the right to communicate
with their diplomatic and consular authorities freely and in private. se

126. In the present case, the Petitioner alleges that Messrs Medellin, Ramirez Cardenas
and Leal Garcia are nationals of Mexico and that Iaw enfoncement authorities in Texas were aware
of this fact from the time of their detention. In addition, Messrs Medellin, Ramirez Cardenas and
Leal Garcia have stated that they were never informed of their right to consular notification when
arrested or subsequent thereto, nor did their state appointed defense attorneys seek consular
assistance. The State has not disputed the Petitioners contentions in this regard. Accordingly,
based upon the information and arguments presented, the Commission concludes that Messrs
Medellin, Ramirez Cardenas and Leal Garcia were not notified of their right to consular assistance
at or subsequent to the time of their arrest and did not have access to consular officiais until after
their trials had ended.

127. The Commission notes that non-compliance with obligations under Article 36 of
the Vienna Convention is a factor that must be evaluated together with ail of the other
circumstances of each case in order to determine whether a defendant received a fair trial. In
cases in which a state party to the Vienna Convention on Consular Relations fails to fulfill its
consular notification obligation to a foreign national, a particular responsibility fails to that state to
put forward information indicating that the proceeding against a foreign national satisfied the
requirements of a fair trial notwithstanding the state's failure to meet its consular notification
obligation.

128. It is apparent from the record before the Commission that, following Messrs
Medellin, Ramirez Cardenas and Leal Garcia's conviction and sentencing, consular officiais were
instrumental in gathering significant evidence concerning their character and background. This
evidence, including information relating te their family Iife as well as expert psychological reports,
could have had a decisive impact upon the jury's evaluation of aggravating and mitigating factors
in their cases. In the Commission's vievv, this information was clearly relevant to the jury's
determination as to whether the death penalty was the appropriate punishment in light of their
particular circumstances and those of the offense.

129. The Commission notes in this respect that the significance of consular notification
to the due process rights of foreign nationals in capital proceedings has also been recognized by
the American Bar Association, which has indicated in its Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty Cases that

[u]nless predecessor counsel has already clone so, counsel representing a foreign
national should: 1. immediately advise the client of his or her right to communicate
with the relevant consulat office; and 2. obtain the consent of the client to contact the
consular office. After obtaining consent, counsel should immediately contact the
clients consular office and inform it of the clients detention or arrest [...] 87

ss Principle V (Due Process) of the "Principles and Best Practices on the Protection of Persons Deprived of Liberty
in the Americas" approved by the Commission during its 131 51 regular period of sessions, held from March 3-14, 2008,
httpalwww.cidh.orglBasicoslEnglishlBasic2l .a.Principles%20and%2OBest%20Practices%20PDL.htm

American Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in Death
Penalty Cases (Revised Editionl(February 2003), Guideline 10.6B "Additional Obligations of Counsel Representing a Foreign
National."
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130. The Commission emphasizes in this regard its previous decisions concerning the
necessity of individualized sentencing in capital cases, where a defendant must be entitled to
present submissions and evidence in respect of ail potentially mitigating circumstances relating to
his or her person or offense for consideration by the sentencing court in determining whether the
death penalty is a permissible or appropriate punishment.''

131. The potential significance of the additional evidence in Mr. Leal Garcia's case is
enhanced by the fact that apart from the circumstances of his crime, the only aggravating factors
against him consisted of evidence of an unadjudicated crime. Moreover, the Petitioner made
additional submissions based on evidence gathered before and after his conviction and sentencing,
which raises serious doubts regarding the criminal conduct attributed to him. These elements
confirm that the evidence gathered through the assistance of the consular officiais may have had a
particularly significant impact upon the jury's determination of responsibility or at the very least
the appropriate punishment for Mr. Leal Garcia.

132. Based upon the foregoing, the Commission concludes that the State's obligation
under Article 36.1 of the Vienna Convention on Consular Relations to inform Messrs Medellin,
Ramirez Cardenas and Leal Garcia of their right to consular notification and assistance constituted
a fundamental component of the due process standards to which they were entitled under Articles
XVIII and XXVI of the American Declaration, and that the State's failure to respect and ensure this
obligation deprived them of a criminel process that satisfied the minimum standards of due
process and a fair trial required under Articles XVIII and XXVI of the Declaration.

2.

	

Competent Counsel

133. The Petitioner alleges that the prejudice suffered by Messrs Medellin, Ramirez
Cardenas and Leal Garcia was exacerbated by the incompetence of state appointed counsel during
the pro-trial investigation, the trial phase and the sentencing phase of the proceedings. The State,
for its part, asserts that the US Constitution and federal and state laws and regulations "ensure
that all persons, including foreign nationals unfamiliar with English or the US judicial system, will
have adequate interpreters and competent legal counsel who can advise them" and that failure to
honor these protections can be corrected through appeals. 69

134. As the Commission has established, the fundamental due process requirements for
capital trials include the obligation to afford a defendant a full and fair opportunity to present
mitigating evidence for consideration in determining whether the death penalty is the appropriate
punishment in the circumstances of his or her case. The Commission has stated in this respect
that the due process guarantees under the American Convention and the American Declaration
applicable to the sentencing phase of a defendant's capital prosecution guarantee an opportunity
to make submissions and present evidence as to whether a death sentence may not be a
permissible or appropriate punishment in the circumstances of the defendant's case, in light of
such considerations as the offender's character and record, subjective factors that might have
motivated his or her conduct, the design and manner of execution of the particular offense, and
the possibility of reform and social readaptation of the offender. 7°

sa IACHR, Report 41100 IDesmond McKenzie et al.), Jamaica, Annual Report of the IACHR 1999, paras. 207-
209.

69 Submission by the United States, dated July 8, 2008, page 7.

70 See Report ND 38100 (Baptiste), Grenada, Annual Report of the IACHR 1999, paras. 91, 92; Report N° 41100
(McKenzie et al.) Jamaica, Annual Report of the IACHR 1999, paras. 204, 205; Case N° 12.067 (Michael Edwards et al.),

The Bahamas, Annual Report of the IACHR 2000, paras. 157-153. See aise IIA Court H.R., Hilaire, Constantine and
Benjamin et al. Case v. Trinidad and Tobago, Judgment of 21 June 2002, Ser. C N° 94, paras. 102, 103.
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135. Similar requirements are reflected under domestic standards of legal practice in the
United States. In particular, the American Bar Association, the principal national organization for
the legal profession in the United States, has prepared and adopted guidelines and related
commentaries that emphasize the importance of investigating and presenting mitigating evidence
in death penalty cases." They indicate, for exemple, that the duty of counsel in the United States
to investigate and present mitigating evidence is now "well-established" and emphasize that

[b]ecause the sentencer in a capital case must consider in mitigation, 'anything in the
lite of the defendant which might militate against the appropriateness of the death
penalty for the defendant," "penalty phase preparation requires extensive and
generally unparalleled investigation in to personal and family history." In the case of
the client, this begins with the moment of conception. 72

136. The Guidelines aise emphasize the need for prompt and early mitigation
investigation, stating that

[t]he mitigation investigation should begin as quickly as possible, because it may affect
the investigation of first phase defenses (e.g., by suggesting additional areas for
questioning police officers or other witnesses), decisions about the need for expert
evaluations iincluding competency, mental retardation, or insanityl, motion practice,
and plea negotiations. 73

137. The Commission recognizes that the laws of the United States offer extensive due
process protections to individuels who are the subject of criminal proceedings, including the right
to effective legal representation supplied at public expense if an individuel cannot afford an
attorney. While it is fundamental for these protections to be prescribed under domestic Law, it is
aise necessary for States to ensure that these protections are provided in practice in the
circumstances of each individual defendant.

138. In the present case, the State has not contested the specific ailegations of the
Petitioner that the attorneys provided by the state for Messrs Medellin. Ramirez Cardenas and Leal
Garcia were inadequate and negligent. The information in the record of the case indicates that in
two cases the attorneys were suspended from the practice of law for ethics violations in other
cases; one of the attorneys was held in contempt of court and arrested for seven days for
violating his suspension and spent a total of eight heurs on the investigation of the case prier to
the commencement of jury selection; during jury selection two of the attorneys failed to strike
jurors who revealed their inclination to impose automatically the death penalty; in ail of the cases
few or no witnesses or expert witnesses were called during the trial phase; there was no cross
examination on the credibility or relevance of fingerprint, DNA, Luminol and other evidence
produced by the prosecution; in ail of the cases the attorneys failed to exploit suspicious gaps in
the prosecution's investigation; in ail of the cases few or no witnesses or expert witnesses were
called during the sentencing phase; in two cases expert witnesses were called whose testimony
was detrimental to the alleged victim's case; (see supra Section Ill, paras. 18, 19, 30, 42-47).

71 American Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in Death
Penalty Cases (Revised editions) (February 2003) (http:llwww.abanet.orellegaiservicesldownloadsl
sclaidldeathpenaltyquidelines.pdf), Guideline 10.7 - Investigation.

72 American Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in Death
Penalty Cases (Revised editions) (February 2003)
(http:llwww.abanet.orgllegalservicesldownloadslsclaidldeathpenaltyguidelines.pdf), Guideline 10.7 - Investigation, at 82.

7a American Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in Death
Penalty Cases (Revised editions) (February 2003)
)http:i/www.abanet.orgllegalservicesldownIoads1sclaidldeathpenaltyeuidelines.pdf), Guideline 10.7 - Investigation, at 83.
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139. In this regard, the Commission wishes to reiterate74 its concern respecting the
Petitioner's submissions on the deficient state of the capital public defender system in the state of
Texas, which has no state-wide agency responsible for providing specialized representation in
capital cases. A great majority of lawyers who handle death penalty cases in Texas are sole
practitioners lacking the expertise and resources necessary te properly defend their clients, and as
a result, capital defendants frequently receive deficient legal representation. T

140. The Commission has found in a previous case 76 that the systemic problems in the
Texas justice system are linked to deficiencies in part due to the lack of effective oversight by the
State. The Commission considers that this may have contributed to the deficiencies in Messrs
Medellin, Ramirez Cardenas and Leal Garcia's legal representation.

141. Based upon the information and evidence on the record, it is not apparent to the
Commission that the proceedings were fair notwithstanding the State's failure to comply with the
consular notification requirements. To the contrary, the Commission considers, based upon the
information presented, that the State's failure in this regard had a potentially serious impact upon
the fairness of Messrs Medellin, Ramirez Cardenas and Leal Garcia's trial.

142. Based upon the foregoing, the Commission concludes that the State's obligation
under Articles XVIII and XXVI of the American Declaration include the right to adequate means for
the preparation of a defense, assisted by adequate legal counsel and that the State's failure to
respect and ensure this obligation resulted in additional violations of their rights to due process and
to a fair trial under these provisions of the Declaration.

143. In the circumstances of the present case, where the defendants' convictions have
occurred as a result of sentencing proceedings that fail to satisfy the minimal requirements of
fairness and due process, the Commission considers that the appropriate remedy includes the
convocation of new sentencing hearings, in accordance with the due process and fair trial
protections prescribed under Articles I, XVIII and XXVI of the American Declaration. 77

3.

	

Use of Evidence of an Unadjudicated Offense

144. The Petitioners have contended, and the State has not contested, that during the
sentencing phase of Mr. Leal Garcia's trial, the prosecution introduced evidence of an additional
crime that he was alleged to have committed, for which he was nover charged, tried or convicted.
According to the record, this evidence was presented and relied upon by the prosecution as an
aggravating factor for the jury to ccnsider in determining whether Mr. Leal Garcia may have
constituted a continuing threat te society and therefore warranted a death sentence.

145. The Commission has decided in previous cases that the state's conduct in
introducing evidence of unadjudicated crimes during a sentencing hearing was "antithetical to the

74 See IACHR Report No. 1105 (Roberto Moreno Ramos), United States, Annual Report of the IACHR 2005, para
56.

75 See Texas Defender Service A State of Dental: Texas Justice and the Death Penalty (2000) available at
http:11texasdefender.orglstate%20of%20deniallPartl .pdf. The report was based upon a study of hundreds of death penalty
cases in the state of Texas. The Report identifies many instances of poor representation by defense lawyers in capital trials
and state habeas corpus proceedings, which in corne cases result from the State's refusai to both appoint lawyers with
sufficient experience and training and to fund an adequate defense. The Report also indicates that the Texas Court of
Criminal Appeals routinely denies any remedies to inmates whose court-appointed lawyers performed poorly.

7fi IACHR Report No. 1105 (Roberto Moreno Ramos), United States, Annual Report of the IACHR 2005, para. 57.

77 IACHR Report N° 52102 (Ramôn Martinez Villarreal), United States, Annual Report of the IACHR 2002, para.
86; Report N° 127101, Case N° 12.183, (Joseph Thomas}, Jamaica, Annual Report of the IACHR 2001, para. 146.
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most basic and fundamental judicial guarantees applicable in attributing responsibility and
punishment to individuals for crimes." 78 This conclusion is based Lipari the Commission's finding
that the consequence of using evidence of unadjudicated crimes in this manner is, effectively, to
presume the defendant's guilt and impose punishment for the other unadjudicated crimes, but
through a sentencing hearing rather than a proper and fair trial process accompanied by ail of the
substantive and procedural protections necessary for determining individual criminal responsibility.
The Commission has also found that the prejudice resulting from the use of the evidence relating
to these other alleged crimes is compounded by the fact that lesser standards of evidence are
applicable during the sentencing process.

146. In the present case, the facts establish that the State permitted the introduction of
evidence during Mr. Leal Garcia's sentencing hearing concerning a separate crime that he was
alleged to have committed, but for which he was never charged, tried or convicted and against
which he could not properly defend through strict rules of evidence and other due process
protections applicable during the guilt/innocence phase of a criminal prosecution. In addition, the
jury concluded during the sentencing hearing that he committed the separate crime and relied upon
this finding in determining that he should be sentenced to death. Further, applicable Texas law,
did not prescribe the standard of proof applicable for the jury in considering the evidence relating
to the unadjudicated crime, nor was the jury given any such direction from the judge.

147. The Commission must again emphasize that a significant and substantive
distinction exists between the introduction of evidence of mitigating and aggravating factors
concerning the circumstances of an offender or his or her offense (for example, the age or
infirmity of the offender's victim or whether the defendant had a prior criminal record), and an
effort to attribute to an offender individual criminal responsibility and punishment for violations of
additional serious offenses that have not been charged and tried pursuant to a fair trial offering the
requisite due process guarantees.

148. Based upon the foregoing, the Commission concludes that the State's conduct in
permitting the introduction of evidence of an unadjudicated crime during Mr. Leal Garcia's capital
sentencing hearing contributed to the imposition of the death penalty upon Mr. Leal Garcia in a
manner that violated his right to a fair trial under Article XVIII of the American Declaration, as well
as his right to due process of !aw under Article XXVI of the Declaration.

B.

	

Clemency Proceeci;ings

149. The Petitioner alleges that clemency review in Texas falls short of the minimum
standards of due process required by Article XXVI of the American Declaration. The State alleges
that the Texas Board of Pardons and Paroles -composed of 18 salaried members who serve full
time- "more than meets" the standard of providing certain minimal procedural protections for
condemned prisoners, as required by the IACHR in its interpretation of Article XXIV of the
American Declaration. The State also makes a distinction between clemency review in the case of
defendants who face a mandatory death sentence as in prier cases decided by the Commission,
upon a finding of guilt and clemency proceedings in the case of Messrs Medellin, Ramirez
Cardenas and Leal Garcia who had the opportunity to present individualized mitigating evidence
before the sentencing body.

150. The Commission has previously held that right to apply for amnesty, pardon or
commutation of sentence under inter-American human rights instruments, white not necessarily
subject to full due process protections, is subject to certain minimal fairness guarantees for

78 IACHR Report N° 52102 (Ramôn Martinez Villarreal), United States, Annual Report of the IACHR 2002; Report
N° 127101, Case N° 12.1$3, (Joseph Thomas), Jamaica, Annual Report cf the IACHR 2001.
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condemned prisoners in order for the right to be effectively respected and enjoyed. 79 These
procedural protections have been held to include the right on the part of condemned prisoners to
submit a request for amnesty, pardon or commutation of sentence, te be informed of when the
competent authority will consider the offender's case, to make representations, in person or by
counsel to the competent authority, and to receive a decision from that authority within a
reasonable period of time prier to his or her execution. BO

151. As indicated supra, the Commission has an enhanced obligation to ensure that any
deprivation of life which may occur through the application of the death penalty comply strictly
with the requirements of the applicable inter-American human rights instruments, including the
American Declaration. Therefore, the allegations in the present case require a heightened level of
scrutiny to ensure that the rights to life, due process, and fair trial as prescribed under the
American Declaration have been properly respected by the State. In the case of Clemency
proceedings pending the execution of a death sentence, the minimal fairness guarantees afforded
to the applicant should include the opportunity to receive an impartial hearing.

152. The allegations of the parties indicate that the practice followed by the Texas
Board of Pardons and Paroles when considering petitions filed on behalf of persons sentenced to
death does not allow for opportunities to view the evidence submitted in opposition to clemency
requests and that this body does not report on the reasons for its recommendation to reject a
clemency petition. The State has not denied the assertion that there is no set of cules or criteria
to be taken into account when making clemency determinations regarding death penalty cases in
Texas. Therefore, the Commission finds that the procedure in place falls short of establishing
minimal safeguards to prevent arbitrary decisions concerning evidence submitted either in faveur
or in opposition of a clemency request pending the execution of a death sentence.

153. Based upon the foregoing, the Commission concludes that the clemency
procedures in Texas fail ta guarantee the right to an impartial hearing pursuant to Article XXVI of
the American Declaration and that the State's failure to ensure this obligation may result in an
additional violations of their rights to a fair trial under the Declaration.

C.

	

Right to life

154. In previous decisions, the Commission has found that Article I of the Declaration
prohibits the application of the death penalty when its implementation would result in an arbitrary
deprivation of life. 81 In addition, the Commission has included among the deficiencies that will
result in an arbitrary deprivation of life through the death penalty the failure of a State te afford an
accused strict and rigorous fair trial guarantees. BZ Accordingly, where the right of a condemned
prisoner to a fair trial has been infringed in connection with the proceedings that led to his or her
death sentence, the Commission has held that executing the individual pursuant to that sentence
will constitute a deliberate and egregious violation of the right to Iife under Article I of the
American Declaration.

79 See, IACHR, Case N° 12.023 (Desmond McKenzie et al.), Jamaica, Annual Report of the IACHR 1999, para.
228; Case N° 12.067 (Michael Edwards et al.), The Bahamas, Annual Report of the IACHR 2000, para. 170.

ao See, IACHR, Case N° 12.023 (Desmond McKenzie et al.), Jamaica, Annual Report of the IACHR 1999, para.
228; Case N° 12.067 (Michael Edwards et al.), The Bahamas, Annual Report of the IACHR 2000, para. 170.

81 IACHR, Report No. 52102 (Ramon Martinez Villarreal), United States, Annuaf Report of the IACHR 2002, para.
84.

B2 IACHR, Report No. 57196 (William Andrews) United States, Annual Report of the IACHR 1997, para, 172.
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155. In the instant case, the Commission has established that the State is responsible
for violations of its obligations under Articles XVIII and XXVI of the American Declaration, based
upon its failure to provide the victims with competent legal representation in the course of the
criminal proceedings, and its failure to afford Messrs Medellin, Ramirez Cardenas and Leal Garcia
their right to consular information under Article 36.1.b of the Vienna Convention. Therefore, the
Commission finds that the imposition of the death penalty in the instant case involves an arbitrary
deprivation of life, prohibited by Article 1 of the Declaration. Additionally, should the State execute
Messrs Medellin, Ramirez Cardenas and Leal Garcia pursuant to their death sentences, it will
commit a deliberate and egregious violation of Article I of the American Declaration.

156. In view of the above, the Commission does not deem necessary to examine the
Petitioner's claim relating to the method of execution of capital punishment, referred ta supra at
III.A.2.c.

VI.

	

CONCLUSION

157. The Commission hereby concludes that the State is responsible for violations of
Articles I, XVIII and XXVI of the American Declaration against Messrs Medellin, Ramirez Cardenas
and Leal Garcia in respect of the criminal proceedings leading to the imposition of the death
penalty against them. The Commission also concludes that, should the State execute them
pursuant ta the criminal proceedings at issue in this case, it would commit an irreparable violation
of the fundamental right ta life under Article l of the American Declaration.

158. According to the information presently available, the 339 th District Court of Harris
County, Texas, has scheduled Mr. Medellin's execution for August 5, 2008. In this connection,
the Commission recalls its jurisprudence concerning the legal effect of its precautionary measures
in the context of capital punishment cases. As the Commission has emphasized on numerous
occasions, it is beyond question that the failure of an OAS member state to preserve a condemned
prisoner's life pending the completion of the proceedings before the IACHR, including
implementation of the Commission's final recommendations, undermines the efficacy of the
Commission's process, deprives condemned persons of their right to petition in the inter-American
human rights system, and results in serious and irreparable harm to those individuals. For these
reasons, the Commission has determined that a member state disregards its fundamental human
rights obligations under the OAS Charter and related instruments when it fails to implement
precautionary measures issued by the Commission in these circumstances. 83

1 59. In light of these fundamental principles, and in light of the Commission's findings in
the present report, the Commission hereby reiterates its requests of December 6, 2006 and
January 30, 2007 pursuant to Article 25 of its Rules of Procedure that the United States take the
necessary measures to preserve Messrs Medellin's, Ramirez Cardenas' and Leal Garcia's lives and
physical integrity pending the implementation of the Commission's recommendations in the
matter.

sa Report No. 52101 (Juan Raul Garza), United States, Annual Report of the IACHR 2000, para. 117; IACHR, Fifth
Report on the Situation of Human Rights in Guatemala, Doc. OEA/Seri/V/11.111 doc.21 rev. I6 April 20011, paras. 71 and
72. See similarly IIA Court H.R., Provisional measures adopted in the James et al. Case, Order of August 29, 1998, Series
E; International Court of Justice, Case Concerning the Vienne Convention on Consulat Relations (Germany v. United States
ofAmer/cal, Request for the Indication of Provisional Measures, Order of 3 March 1999, I.C.J. General List, N° 104, paras.
22-28; United Nations Human Rights Committee, Dante Piandiong and others v. The Philippines, Communication N''
86911999, U.N. Doc. CCPRICl701D1869.1999 (19 October 1999), paras. 5.1-5.4; Eur. Court H.R., Affaire Mamatkulov et
Abdurasulovic c. Turkey, Regs. Nos. 46827199, 46951/99 (6 February, 2003), paras. 104-107.
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VII.

	

RECOMMENDATIONS

160.

	

in accordance with the analysis and the conclusions in the present report,

THE INTER-AMERICAN COMMISSION ON HIJMAN RIGHTS RECOMMENDS THAT THE UNITED
STATES:

1. Vacate the death sentences imposed and provide the victims with an effective remedy,
which includes a new trial in accordance with the equality, due process and fair trial
protections prescribed under Articles I, XVIII and XXVI of the American Declaration,
including the right to competent legal representation.

2. Review its laws, procedures and practices to ensure that foreign nationals who are
arrested or committed to prison or to custody pending trial or are detained in any other
manner in the United States are informed without delay of their right to consular
assistance and that, with his or her concurrence, the appropriate consulate is informed
without delay of the foreign national's circumstances, in accordance with the due process
and fair trial protections enshrined in Articles XVIII and XXVI of the American Declaration.

3. Review its laws, procedures and practices to ensure that persons who are accused of
capital crimes are tried and, if convicted, sentenced in accordance with the rights
established in the American Declaration, including Articles I, XVIII and XXVI of the
Declaration, and in particular by prohibiting the introduction of evidence of unadjudicated
crimes during the sentencing phase of capital trials.

4. Review its laws, procedures and practices to ensure that persons who are accused of
capital crimes can apply for amnesty, pardon or commutation of sentence with minimal
fairness guarantees, including the right to an impartial hearing.

VIII.

	

NOTIFICATION

161. The Commission decides to transmit the present report to the United States and to
grant it a period of two months to take the necessary measures in order to comply with the
preceding recommendation. This period will be counted beginning on the date of transmission of
the present report to the State, which will not be at liberty to publish it, pursuant to the provisions
of Article 43(2) of the Commission's Rules of Procedure. The Commission also decides to notify
the Petitioner of the adoption of this Report.
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Done and signed in the city of Washington, D.C., on the 24t" day of the month of July,
2008. (Signed): Luz Patricia Mejfa Guerrero, First Vice-Chairwoman; Felipe Gonzâlez, Second
Vice-Chairman; Sir Clare K. Roberts, Florentrn Melendez, Paulo Sérgio Pinheiro and Victor E.
Abramovich Commissioners.

The undersigned, Santiago A. Canton, Executive Secretary of the Inter-American
Commission on Human Rights, in keeping with Article 47 of the Commission's Rules of Procedure,
certifies that this is an accurate copy of the original deposited in the archives of the IACHR
Secretariat.

1
Santiago À. Canto
Executive Secretary
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INTER - AMERICAN COMMISSION ON HUMAN RIGHTS
COM1SIÔN INTERAMERICANA DE DERECHOS HUMANOS
COMISSÂO INTERAMERICANA DE DIREITOS HUMANOS
COMMISSION INTERAMÉRICAINE DES DROITS DE L'HOMME

ORGANIZACION OF AMERICAN STATES
WASHINGTON, D.C. 2 0 0 0 6

June 20, 2008

Ref.: José Medellin Rojas, et al.

Case 12.644, Precautionary Measures request MC 317-06
United States

Excellency:

have the honor of addressing Your Excellency on behalf of the Inter-American
Commission on Human Rights in order to forward the pertinent parts of a communication
from the Petitioner received by the Commission June 5, 2008, concerning the above-
referenced matter.

According to the Petitioner, the 339`" District Court of Harris County, Texas, has
scheduled Mr. Medellin ' s execution for August 5, 2008. In Iight of this information, the
Commission hereby reiterates the precautionary measures adopted in favor of Mr.
Medellin on December 6, 2006, in which the Commission requested that the United
States take measures to preserve Mr. Medellin's life pending the Commission's
investigation of the allegations in the petition.

The Commission hereby requests an urgent response to the reiteration of its
precautionary measures.

Please accept, Excellency, the assurances of my highest consideration,

Elizabeth Abi-Mershed
Assistant Executive Secretary

Her Excellency Condoleezza Rice
Secretary of State
VIA His Excellency Hector Morales
Ambassador, Permanent Representative of the United States

to the Organization of American States
Washington, D.C.

Enclosure
612012008-AA-5001833
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"2008. Año de la Ed~i6n Ffsk:a y el Deporte"

México City, July 28,2008

Govemor Rick Perry
Office of the Govemor
P.O. Box 12428
Austin, Texas
78711-2428

Via fax (512) 463-1849Nia Courier

Dear Govemor Perry:

I arn writing with regard to Jose Ernesto Medellin Rojas, a Mexican national who is
facing execution in Texas on August 5,2008. I respectfully ask that you exercise your
power to suspend Mr. Medellín's execution, unless and until his conviction and
sentence are reviewed and reconsidered according to the terms of the International
Court of Justice (ICJ) decision of July 16.

In January 2003, Mexico initiated proceedings in the ICJ to resolve a dispute between
Mexico and the United States regarding the remedy that should be provided in cases
of Mexican nationals, including Mr. Medellín, who had not been advised of their rights
to consular notification and access at the time of their capital murder prosecutions.
The ICJ's jurisdiction was founded on the Optional Protocol to the Vienna Convention,
a treaty that both Mexico and the U.S. had ratified.

As you know, the ICJ issued a decision in March 2004. In brief, the ICJ detenllined
that Mr. Medellín was entitled to judicial review of his conviction and sentence to
ascertain whether he was prejudiced by the violation of his consular rights. The ICJ
did not hold that Mr. Medellin was automatically entitled to a new trial or a new
sentencing hearing. Rather, the remedy was one of process. The Texas Court of
Criminal Appeals has held that it is prevented from providing this judicial hearing
because of state procedural default rules.

...1.
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I realize you have been provided with ample information about the determination of
President Bush to comply with the ICJ's ruling, as well as the 2008 decision 01 the
U.S. Supreme Court regarding the President's determination. I will not discuss those
decisions here. But I would like to bring your attention to a few matters that bear upon
the pending execution 01 Mr. Medellin and which support Mexico's request.

As an initial matter, there is unanimous agreement that the United States has an
internationallegal obligation to comply with the ICJ's judgment in Mr. Medellín's case.
The U.S. government, the lawyers representing Texas before the U.S. Supreme
Court, and every justice of the Supreme Court all acknowledged that the United
States committed itself to comply with the ICJ's Judgment by ratifying the Optional
Protocol to the Vienna Convention, the UN Charter, and the ICJ Statute.

In light of this undisputed obligation, the U.S. House of Representatives recently
introduced legislation to implement the ICJ's judgment. This legislation will authorize
the federal courts to convene the judicial hearings that the Texas courts were
prevented from holding. I have been informed, however, that there is insufficient time
remaining before August 5 to implement this legislation. A reprieve is therefore
necessary to ensure Mr. Medellin's case is reviewed under this legislative solution.

On July 16, 2008, the ICJ issued "provisional measures" calling upon the United
States to take "all measures necessary" to prevent Mr. Medellin's execution while it
considers Mexico's request for interpretation of the court's 2004 judgment. As an
internationallegal matter, this is a binding determination. I urge you to grant the ICJ
the respect and comity it deserves as the judicial branch of the United Nations and a
court that the United States was instrumental in creating. Although the ICJ has
indicated it will act with dispatch in considering Mexico's request, it will likely require
some months to issue its final decision. Th e refo re , Mexico respectfully requests that
you grant a reprieve that will allow the ICJ time to resolve Mexico's request for
interpretation and will allow the U.S. Congress time to implement a legislativa solution
that Mexico believes will provide the judicial remedy required under the ICJ's

judgment.

...1
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Mexico in no way condones violent crime and fully respects T exas' criminal justice
system. I algo appreciate that Mr. Medellín was convicted of a heinous crime. But the
United States made a commitment to Mexico and to its other treaty partners to abide
by the rulings of the ICJ.

Without prejudice to Mexico's rights under the current procedures before the
International Court of Justice, Mexico remains committed to working closely with all
the parties ¡nvolved in this issue. Our two nations are bound not only by their common
border, but by a mutual commitment to the rule of law. I am hopeful that you will work
with my government and yours to provide Mr. Medellín with the judicial hearing to
which he is entitled.

On behalf of my government,
consideration.

would like to convey our greatest appreciation for your

Sincerely,

L.P~~ ~ \ .o~Gl->

Patricia Espinosa C.
Secretary of Foreign Affairs

cc: Ms. Rissie Owens, Presiding Officer
Texas Board 01 Pardons and Parajes
Executive Clemency Unit
Capital Section
P.O. Box 13401
Austin, Texas 78711

By Fax 512.463.8120Nia courier
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Court’s conclusion that the United States had breached its Vienna Convention obligations with 

respect to Mr. Torres, and explained the Court’s holdings with respect to providing review and 

reconsideration.  Mr. Taft requested that the Board and Governor give careful consideration to 

Mr. Torres’s request for clemency, and he asked each to consider whether the failure to provide 

Mr. Torres with consular information and notification pursuant to Article 36 of the Vienna 

Convention should be regarded as having ultimately led to his conviction and sentence. 

 24. The Governor, acting on a favourable recommendation by the Board, ultimately 

commuted Mr. Torres’s sentence to life without parole.  In his grant of clemency, the Governor ⎯ 

Governor of Oklahoma ⎯ specifically noted that he had taken into account the Vienna Convention 

violations in Mr. Torres’s case and the requests of the Department of State.    

 25. Several individuals covered by the Avena decision have been provided review and 

reconsideration of their conviction and sentence in state or federal courts.  Many other cases are 

still pending, some on direct appeal, and there will be further opportunities for courts to provide the 

necessary review and reconsideration.  In still other cases covered by the Avena decision, the death 

sentences have been commuted on other grounds, and in one case the individual was deported to 

Mexico.  

 26. So contrary to Mexico’s suggestion, we do not believe that we need make no further 

effort to implement this Court’s Avena Judgment, and we continue to work to give that Judgment 

full effect, including in the case of Mr. Medellín.  Given the short legislative calendar for our 

Congress this year, it would not be possible for both houses of our Congress to pass legislation to 

give the President authority to implement the Avena decision.  There is simply not enough time. 

 27. Our efforts have focused therefore on finding the most practical and effective way to 

implement the Avena decision, including the letter to the Governor of the State of Texas from the 

Secretary of State and the Attorney General.  We continue to pursue these efforts in order to bring 

about review and reconsideration of the convictions and sentences as required by the Avena 

decision.  Indeed, intervention by this Court at this stage could significantly complicate and even 

undermine these efforts in our dialogue between our national and state governments.  But whatever 

the Court’s decision at this stage of the case, the United States will continue to work to that end, 
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 51. If Mexico is trying to draw the Court into the role of monitor and enforcer of its own 

judgments, that too is an abuse of process. 

 52. My point is that all of these propositions have in common one thing, the fact that they are 

as true today as they would be in six, 12, 18 months’ time when any hearing on the substance of 

Mexico’s claim might be held.  There is no rational reason for the Court to delay a decision on 

these submissions.  An abuse of process is an abuse of process, from its inception until the moment 

when the tribunal asserts its authority and imposes order:  and if this Application is, as we submit, 

misconceived, it should be dismissed forthwith, together with the request for the indication of 

provisional measures which is the immediate focus of our attention. 

 53. Madam President, Members of the Court, I thank you for your attention and I would ask 

you now to call upon the Agent of the United States to make our closing submissions in this round. 

 The PRESIDENT:  Thank you, Mr. Lowe, and I now call upon the Agent of the 

United States. 

 Mr. BELLINGER:   

Conclusion 

 1. Thank you again, Madam President, Members of the Court.  I have only a few very short 

comments at this point to conclude the presentation of the United States today. 

 2. First, as my colleagues have explained, it simply would not be appropriate for the Court to 

indicate provisional measures in this case.  There is no dispute between Mexico and the United 

States “as to the meaning or scope” of the Avena Judgment.  Article 60 requires such a dispute, and 

without one, there is no basis for the Court to proceed with Mexico’s Application.  Under these 

circumstances, the Court lacks the prima facie jurisdiction required for the indication of provisional 

measures, and the Court should therefore dismiss Mexico’s request. 

 3. Second, the United States understands the gravity of the issue here ⎯ we are not blind to 

it.  A man is scheduled to be executed.  The issue of capital punishment arouses deep feelings.  But 

this case is not about the death penalty.  Although a pending execution date lends to the case an 

obvious immediacy, it is not at the heart of the legal issue before you.  Rather, what is at the heart 
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of this case is the need to preserve the proper role of this Court to hear and decide real legal 

disputes.  Mexico’s Application simply does not present such a dispute. 

 4. Third, I want to again impress on the Court that the United States takes its international 

law obligation to comply with the Avena Judgment seriously.  And not just to comply, not just to 

try to comply but to achieve the result of compliance.  We have consistently sought practical and 

effective ways to implement that obligation.  A three-year effort in this regard has only recently 

been frustrated by the Supreme Court’s decision in the Medellín case.  Accordingly, we have now 

initiated a new effort with the request by Secretary of State Rice and Attorney General Mukasey to 

the Governor of Texas.  We are asking the state of Texas to take the steps necessary to give full 

effect to the Avena Judgment and have already initiated discussions with Texas officials about how 

to accomplish that objective. 

 5. Finally, I would urge the Court to consider the practical consequences of Mexico’s 

Application.  Mexico has come to the Court not with a genuine legal dispute, but seeking to force a 

particular result.  In my opening, I tried to explain how seriously the United States takes its 

obligation to comply with Avena, and how substantial our efforts to find a practical and effective 

way to fulfil that obligation have been.  We agree with Mexico that our international law objection 

is one of result, not just efforts.  But to achieve this result, we are making numerous efforts.  And 

these efforts require no further encouragement from the Court, Indeed, I worry that fresh 

intervention by the Court could pose significant complications.  Under United States domestic law, 

a decision by this Court reaffirming the obligation established in Avena, or ordering provisional 

measures pending resolution of Mexico’s Application, will not be automatically enforceable in 

United States courts, and ⎯ more importantly ⎯ will not give the President any greater authority 

to direct United States courts to comply with Avena.  In other words, as a legal matter, a new 

decision will leave us exactly where we are now, trying to find a practical and effective solution to 

a difficult legal problem.  A new decision could, however, inject fresh controversy into an issue 

that has already had more than its fair share of it.  In a case where there is no real legal dispute, and 

where the Court’s intervention would not legally change anything, that would be unfortunate 

indeed.  I strongly urge the Court ⎯ above all because the law demands it ⎯ not to indicate 
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 24. Now, we can understand that Mexico wants the United States Congress to undertake 

legislation to implement Avena, that it wants Texas to implement such legislation, that it wants the 

Governor of Texas and the Texas Pardons and Parole Board to grant Mr. Medellín a reprieve in 

order to allow time for legislation.  But it simply cannot be said that an omission on the part of any 

of these bodies to take specific actions, such as these, reflects a legal dispute as to the interpretation 

of the Avena Judgment. 

 25. According to Mexico, these omissions “reflect[] a dispute over the meaning and scope of 

Avena”.  Not so.  The United States has made clear ⎯ consistently ⎯ that we fully agree with 

Mexico that the Avena Judgment imposes an obligation of result.  Thus, there is no basis for the 

Court to divine a different interpretation from particular alleged acts or omissions, which often 

reflect, to quote the Court’s Judgment in Haya de la Torre, “considerations of practicability or of 

political expediency”.  To infer a legal dispute from such acts or omissions would be inappropriate. 

E. Conclusion 

 26. Now, let me conclude with a few final points.  First:  this morning, Mexico revised the 

provisional measures order that it is asking the Court to issue.  Rather than asking the Court for a 

blanket order that no executions be carried out in the five specified cases, Mexico now asks for an 

order that no executions be carried out in those cases unless and until the individuals in question 

have received review and reconsideration consistent with paragraphs 138 to 141 of the Court’s 

Judgment in Avena.  We welcome this clarification of Mexico’s Request. 

 27. We note also though, that the revised provisional measures Order adds nothing to the 

obligation that is already imposed on the United States by paragraph 153 (9) of the Avena 

Judgment.  The proposed order would do no more than restate the obligation to provide review and 

reconsideration in the cases at issue.  Any points on which it might provide some arguable 

additional clarity are not in dispute.  There is no question that if a death sentence were carried out 

in any of these cases without the required review and reconsideration, this would be inconsistent 

with the Avena Judgment.  In short, the redundant order that Mexico seeks would serve no purpose.  

Where a final judgment of this Court clearly states the respective rights of the parties, there is 

simply no need, and no role, for a provisional measures order under Article 41. 
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 28. Yesterday, Mexico characterized its request for provisional measures as “familiar” and 

“straightforward”, and suggested that this case is no different from the requests for provisional 

measures in the earlier Vienna Convention cases of Avena, LaGrand, and Breard.  But this is 

simply not so.  In the earlier cases, there was a basis for issuing provisional measures to protect the 

status quo while the Court resolved an issue of “disputed rights” ⎯ that is, whether, in light of their 

Vienna Convention claims, the named defendants were entitled to review and reconsideration of 

their convictions and sentences.  In other words, provisional measures in these earlier cases were 

preliminary to resolving a legal dispute regarding the rights of the Mexicans, and were necessary to 

preserve the status quo until that resolution.  Mexico’s present Application is entirely different.  

There no longer are “disputed rights” at issue because the nature of those rights was resolved by 

this Court in its Avena Judgment.  And as we have made abundantly clear, there is no dispute as to 

the “meaning or scope” of the Avena Judgment.   

 29. There was reference this morning to Mexico’s motivation in initiating these proceedings.  

The United States does not in any sense question such motivation;  we understand and respect the 

seriousness and depth of Mexico’s concerns about the scheduled execution of a Mexican national 

and implementation by the United States of the Avena Judgment.  By stating that Mexico’s real 

purpose in these proceedings is enforcement, rather than interpretation, of the Avena Judgment, we 

are not stating that Mexico’s goal of enforcement is somehow untoward as a general matter.  But 

enforcement of a judgment is not this Court’s role.   

 30. Our legal concerns about the filing of an application that would involve the Court in what 

is essentially a proceeding to enforce one of its judgments are fundamental.  This would not be an 

appropriate role for the Court under its Statute or the Charter.  It does not reflect the proper role of 

the Court in the international legal system.  It would have ramifications well beyond this case.  The 

Court, in our view, should decline such a role.  This is the case even if what is requested amounts 

to no more than a restatement of the judgment it has already delivered. 

 31. We understand the seriousness of the issue before the Court.  We acknowledge that a 

5 August execution date has been set for Mr. Medellín.  But we contest that this gives rise to a 

dispute as to the “meaning or scope” of the Avena Judgment.  To carry out Mr. Medellín’s sentence 

without affording him the necessary review and reconsideration obviously would be inconsistent 
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with the Avena Judgment.  But it would not be a misunderstanding of the Avena Judgment.  And 

we are doing as much as we practically can to avoid that outcome. 

 32. We therefore continue to work with Mexico to provide review and reconsideration to the 

named Avena defendants.  We regret that our full efforts thus far have not arrived at a full 

resolution of this matter and have brought us again before this Court.  The United States deeply 

values its strong relations with Mexico.  We consider Mexico one of our closest friends and allies.  

Of course, neighbours have their disputes from time to time, and our relationship with Mexico is no 

different.  But I do want to make clear that even though we and Mexico stand on opposite sides of 

this litigation, we hope to continue to work with our Mexican friends to find a practical and 

effective way to obtain review and reconsideration for the defendants named in the Avena 

Judgment. 

 33. At the moment, our efforts are focused on requesting the state of Texas’s assistance and 

initiating a discussion with Texas officials.  We believe that this is the most effective way to seek 

to implement Avena and to win review and reconsideration for the named Avena defendants.   It is 

not a futile enterprise.  The personal participation of the Secretary of State and the Attorney 

General, who wrote jointly to the Governor of Texas, testifies to the seriousness of the United 

States commitment and our belief that this approach can succeed. 

 34. Madam President, Members of the Court, our formal submissions are as we stated 

yesterday.  The Court should reject Mexico’s request for provisional measures of protection and, at 

this time, also dismiss Mexico’s Application for interpretation.  

 35. Thank you for your time and consideration.  It has been a privilege to present our 

position to the Court.  Thank you and good afternoon. 

 The PRESIDENT:  Thank you, Mr. Bellinger.  The presentation of the United States is now 

concluded and it brings the present series of sittings to an end.  It remains for me to thank the 

representatives of the two Parties for the able assistance they have given to the Court by their oral 

observations in the course of these four hearings. 

 In accordance with practice, I would ask the Agents to remain at the Court’s disposal.   
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             1     the United States has agreed to abide by.  And 
 
             2     by statute, Congress has placed the President in 
 
             3     the position of deciding how you respond to such 
 
             4     a judgment. 
 
             5 
 
             6               So there would be a harder case if the 
 
             7     President were to act in the exercise of his 
 
             8     foreign affairs power without the direct 
 
             9     connection to an international legal obligation 
 
            10     that was supported by treaty and statute.  And I 
 
            11     would answer that case by virtue of the 
 
            12     Executive Branch's view of presidential 
 
            13     authority by saying, yes he could, but you would 
 
            14     not have to agree with me in order to find that 
 
            15     in this case there is a unique constellation of 
 
            16     factors to authorize the President to act. 
 
            17 
 
            18               JUDGE:  Is it your position that 
 
            19     basically what this court should do is to look 
 
            20     at our statute, look at the limitations that we 
 
            21     have in our statute, and then go ahead and 
 
            22     review the merits of 20?  Is that your position? 
 
            23 
 
            24               MAN:  The United States has not taken a 
 
            25     position on how this court should interpret 
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             1     Texas law.  If Texas law authorizes review and 
 
             2     reconsideration because it regards the 
 
             3     President's determination as a new factual or 
 
             4     legal basis for a claim that was not previously 
 
             5     available, and I realize that there is some 
 
             6     legitimate debate about whether the claim here 
 
             7     is reliance on the President's determination or 
 
             8     whether the claim is reliance on the underlying 
 
             9     Avena Decision.  That very dialectic is 
 
            10     reflected in the two opinions in the Supreme 
 
            11     Court written by Justice O'Connor and the 
 
            12     procurium in which there was a question about 
 
            13     whether Medellin had properly exhausted the 
 
            14     claims that he was bringing to the Supreme 
 
            15     Court.  But if this court concludes that Texas 
 
            16     law authorizes review and reconsideration, then 
 
            17     here's what's the President's determination 
 
            18     says. 
 
            19 
 
            20               The President's determination says that 
 
            21     full effect will be given to the treaty 
 
            22     violations independent of any constitutional 
 
            23     claim.  That means at the outset that the prior 
 
            24     determination that was made by the district 
 
            25     court and that was affirmed by this court or 
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             1     adopted by this court, cannot stand.  Because 
 
             2     previously, the only analysis that I see that 
 
             3     was made is whether the Vienna Convention 
 
             4     violations produced constitutional violations.  
 
             5     The court said no because Medellin didn't 
 
             6     receive the effective assistance of counsel, and 
 
             7     because he had not suffered any due process 
 
             8     violations.  That does not give full and 
 
             9     independent weight to the treaty violation, 
 
            10     which is what Avena requires and which is what 
 
            11     the President has directed. 
 
            12 
 
            13               The second thing that the President's 
 
            14     determination requires is that the court not 
 
            15     apply procedural default principles to bar any 
 
            16     consideration of the claim.  They would 
 
            17     otherwise be valid and the position of the 
 
            18     United States is they should have been adopted 
 
            19     by the ICJ.  But by virtue of the ICJ's 
 
            20     conclusion that the Vienna Convention itself 
 
            21     prevented the operation of procedural default 
 
            22     principles and the President's decision to give 
 
            23     effect to that decision, the court may not apply 
 
            24     procedural default principles. 
 
            25 
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PRESS STATEMENT  

Professor Philip Alston, United Nations Human Rights Council Special Rapporteur 
on extrajudicial, summary or arbitrary executions  

New York, 30 June 2008  
I spent two weeks (June 16-30) visiting the United States at the invitation of the Government and met with 
federal and state officials, judges, civil society groups, and victims and witnesses in Washington DC, New 
York City, Montgomery (Alabama), and Austin (Texas). 

I am grateful to the U.S. Government for its cooperation and for having facilitated meetings with officials 
from the Departments of State, Justice, Defense and Homeland Security, as well as with officials in 
Alabama and Texas.  The US Government’s willingness to invite me and to engage in a constructive 
dialogue sends an important message. 

Although the title of my mandate may seem complex, it should be simply understood as including any 
killing which violates international human rights or humanitarian law. This may include unlawful killings 
by the police, deaths in custody, killings of civilians in armed conflict in violation of humanitarian law, and 
patterns of killings by private individuals which are not adequately investigated and prosecuted by the 
authorities. My mandate is not abolitionist, but the death penalty falls within it as regards due process 
guarantees, its limitation to the most serious crimes and its prohibition for juvenile offenders and the 
mentally ill. 

If there is a single theme that emerges from my visit it is the need for greater transparency in relation to a 
number of issues of major importance.  In most instances, neither laws nor procedures for addressing any 
potentially unlawful killings are lacking.  And, for the most part, data is gathered systematically and 
responsibly.  But in too many cases it is extremely difficult, if not impossible, to gain access to that 
information.  Instead, procedural and other impediments are firmly ensconced in order to thwart those who 
seek to monitor the accountability of public authorities.  This reality is entirely inconsistent with the stated 
commitments of the Government and my hope is that the necessary steps can be taken to remove the 
obstacles and ensure full respect for human rights. 

In different contexts, I was frequently told by Government officials that although they were unable to 
answer my specific questions, I should rest assured that there was accountability.  Whether or not it does in 
fact exist, this “private” or “internal” accountability cannot take the place of genuine, public accountability.  
A Government open and accountable to its people is a foundational premise of a democratic state.  

The present statement identifies some, but not all, of the issues and recommendations to be addressed in my 
final report.   

Death penalty 
In view of the very limited time available to me, I chose to visit Alabama because it has the highest per 
capita rate of executions in the US, and Texas because it has the largest number of executions and prisoners 
on death row. 

Executing the innocent: a risk that cannot be ignored 
Since 1973, 129 individuals waiting on death row have been exonerated across the US.  This number 
continues to grow.  Indeed, while I was in Texas, the conviction of yet another person on death row was 
overturned by the Court of Criminal Appeals.  While in this case DNA testing ultimately prevented the 
execution of an innocent man, others may have been less fortunate.  In Texas, I met a range of officials and 
others who acknowledged that innocent people might have been executed.  The problem is that a criminal 
justice system with recognized flaws that the government refuses to address will always be capable of 
mistakes.  While some officials seem to consider due process rights as mere “technicalities,” the growing 
number of exonerations underscores that they are in fact indispensable safeguards against injustice in cases 
in which an error can be fatal.  At present, a great deal of time and energy is spent trying to expedite 
executions.  A better priority would be to analyze where the criminal justice system is failing in capital 
cases and why innocent people are being sentenced to death. 
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In Texas, there is at least significant recognition that reforms are needed.  In Alabama, the situation remains 
highly problematic.  Government officials seem strikingly indifferent to the risk of executing innocent 
people and have a range of standard responses, most of which are characterized by a refusal to engage with 
the facts.  The reality is that the system is simply not designed to turn up cases of innocence, however 
compelling they might be.  It is entirely possible that Alabama has already executed innocent people, but 
officials would rather deny than confront flaws in the criminal justice system. 

Alabama’s systematic rejection of concerns that basic international standards are being violated sits oddly 
alongside the Government’s determined and successful bid to attract foreign investment from the European 
Union in particular.  Indeed, Alabama’s largest export market in 2007 was Germany.  It would thus be 
appropriate for Alabama to engage in a dialogue on due process concerns in its death penalty with the 
international community. 

Given the rising number of innocent people being exonerated nationwide, both Alabama and Texas need to 
ask what might be wrong with their criminal justice systems and how the problems might be fixed.  I 
recommend a three-prong strategy: (1) problems such as judicial independence and the absence of an 
adequate right to counsel should be addressed immediately; (2) systematic inquiries into the workings of 
the criminal justice systems should be undertaken to identify needed reforms; and (3) the federal courts 
should be able to review all substantive claims of injustice in capital cases.  I turn now to consider each of 
these. 

Alabama and Texas both have partisan elections for judges.  It is not for me to evaluate the compatibility of 
requirements for judicial independence with a system of multi-million dollar campaigns for judicial 
elections every four years.  But if the outcome of such a system in practice is to jeopardize the right of 
capital defendants to a fair and just trial and appeal there is clearly a need to consider changes.  Many of 
those with whom I spoke suggested strongly that judges in both states consider themselves to be under 
popular pressure to impose and uphold death sentences whenever possible and that decisions to the contrary 
would lead to electoral defeat.  Yet the role of the judiciary is to ensure that justice is done in individual 
cases and to avoid the execution of innocent persons.  It is not to ensure that the popular will prevails over 
other considerations.  Too often, under the existing electoral system, the death penalty ends up being 
treated as a political rather than a legal issue. 

This problem of politicizing death sentences is illustrated by Alabama’s law permitting judges to override 
the considered opinion of the jury in sentencing.  Even if a jury unanimously decides to sentence a 
defendant to life in prison, the judge can instead impose a death sentence.  When judges override jury 
verdicts, it is nearly always to increase the sentence to death rather than to decrease it to life, and a 
significant proportion of those on death row would not be there if jury verdicts were respected.  Given the 
key role of the jury in American justice, it is difficult to justify giving officials who will be held to account 
for their stance on the death penalty every four years the power to substitute their own individual opinions 
for those of the 12 member jury.  Given concerns about possible innocence and the irreversible nature of 
the death penalty, Alabama should relieve judges of this invidious role by repealing the law permitting 
judicial override.  Instead, juries should be permitted to play their historical role of protecting individual 
rights. 

In both Alabama and Texas a surprisingly broad range of people in and out of government acknowledged 
the inadequacy of existing programs for providing criminal defense lawyers to those who cannot afford to 
hire their own.  It is clear that major reforms would be required if the right to counsel is to be taken 
seriously.  Yet, in both states, money-saving half-measures are being discussed when what is needed are 
state-wide, well-funded, independent public defender services.  The system recently setup in the Texas 
panhandle to provide capital defense in scores of counties is a positive first step in this direction. 

There is a clear onus on states to systematically evaluate the workings of their criminal justice systems to 
ensure that the death penalty is not imposed unjustly.  In Texas, a particularly promising approach would be 
to establish, as some have proposed, an Innocence Commission designed to systematically assess why 
people have been wrongly convicted in particular cases and then apply these lessons by making 
recommendations for reforming the criminal justice system.  Alabama could draw on the in-depth analysis 
of the issues produced by the American Bar Association (ABA).  While various officials dismissed the 
ABA as being biased, they generally acknowledged that those who conducted the study were serious 
lawyers, and none had undertaken a thorough analysis of the report.  Given the seriousness of the problems 
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identified, and the reluctance to undertake any alternative in-depth study, it is incumbent upon the 
authorities to formally respond to the ABA’s findings and recommendations.  Giving reasons for accepting 
or rejecting specific recommendations would indicate a serious concern to respond to alleged injustices. 

The role of the federal courts in reviewing death sentences imposed by state courts has been curtailed by 
federal legislation designed to “expedite” such cases.  As initially enacted, this legislation permitted states 
to opt-in to expedited review, if the state provided counsel for indigent death row inmates in post-
conviction cases.  The federal courts had responsibility to determine whether states qualified, and they 
found that few states met statutory requirements for the provision of counsel.  The appropriate response to 
this would have been to improve state systems for indigent defense.  Instead, Congress amended the law to 
permit the Department of Justice to adopt regulations under which it, rather than the Courts, would certify 
whether state indigent defense systems met this standard.  The regulations initially drafted by DOJ were 
grossly inadequate for this purpose.  The final regulations will be promulgated soon, but the approach of 
DOJ officials with whom I spoke regarding this issue leaves me far from optimistic that they will prove 
adequate either.  Congress should take seriously the extent to which many state criminal justice systems fail 
to adequately protect constitutional rights in capital cases, rather than trying to find an expeditious shortcut.  
Instead of being forced to dismiss cases due to procedural technicalities, the federal courts can and should 
provide a critical back-stop to prevent injustice.  The best way forward would be for Congress to enact 
legislation permitting federal courts to review all issues in death penalty cases on the merits, with 
appropriate exceptions, such as where a defendant attempts to deliberately bypass state court procedures. 

Racism and the death penalty 
Studies across the country suggest racial disparities in the application of the death penalty.  In particular, 
many studies suggest that a defendant is more likely to receive the death penalty when the victim is white, 
and some studies also suggest that a defendant is more likely to receive the death penalty if he is African 
American.  When I raised this issue with federal and state government officials, I was met with indifference 
or flat denial.  Some officials had not read any specific reports on race disparity and showed little concern 
for the issue.  Others conceded racial disparity as a fact, but invoked a handful of studies suggesting that 
this was not caused by racial bias.  Thus I was told that the overrepresentation of African Americans among 
those sentenced to death as opposed to life without parole was related to racial disparities in criminality, or 
to the overrepresentation of African Americans in the prison population generally.  Many officials wrote-
off the results of studies showing racial disparity as being biased because they were written by researchers 
with anti-death penalty views.  Given what is at stake, there is a need for governments at both the state and 
federal levels to revisit systematically the concerns about continuing racial disparities. 

Consular notification 
An issue of particular importance in Texas is how to handle the many cases in which foreign nationals have 
been sentenced to death without having been given the opportunity to contact their national consulates as 
required by the Vienna Convention on Consular Relations, a treaty to which the US is a party.  The US 
Government has acknowledged that the US has a legal obligation to provide, in accordance with the 
International Court of Justice’s judgment in Avena, review and reconsideration of the cases of Mexican 
nationals on death row who were not notified of their right to consular access.  But the Texas Legislature 
has failed to authorize state courts to provide this review, and the US Congress has similarly failed to 
authorize federal courts to do so.  In both cases, all that would be required is legislation permitting courts to 
review claims related to consular notification even if these claims would otherwise be dismissed for not 
having been raised in a timely fashion. 

The very simplicity of the available solutions makes it all the more disturbing that nothing has been done.  
In my discussions with Texas officials, reliance was placed upon the fact that the US Supreme Court (in the 
Medellin case) had found that the federal government could not force Texas to abide by these legal 
obligations.  This is true, but it fails to address the real issue.  It is a bedrock principle of international law 
that when a country takes on international legal obligations those bind the entire state apparatus, whether or 
not it is organized as a federal system.  There are many federal systems around the world and they have all 
devised means to ensure that treaties, whether dealing with trade, investment, diplomatic immunities, the 
environment, or human rights bind the entire state as such, including its constituent parts.  Why would 
foreign corporations, relying in part upon treaty protections, invest in a state such as Alabama or Texas if 
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they risked being told that the treaty bound only the US government but was meaningless at the state level?  
This is where the Medellin standoff leaves things. 

The provision of consular rights seems to be treated as an issue affecting only those foreign nationals 
currently on death row in Texas.  But precisely the same issue applies to any American who travels to 
another country.  One legislator with whom I spoke noted that when he travels overseas he is hugely 
reassured by the fact that he would have the right of access to the US consulate if he was arrested.  The 
present refusal by Texas to provide review undermines the role of the US in the international system, and 
threatens the reciprocity between states with respect to the rights of each others’ nationals.  Texas, by 
refusing to provide review of the foreign nationals’ cases, is putting the US in breach of its international 
legal obligations out of what appears to be pure stubbornness.  Putting pride ahead of justice and 
commonsense is rarely a good strategy. 

Deaths in immigration detention facilities 
There have been at least 74 deaths in immigration detention facilities since 2003.  I received credible 
reports from a variety of sources of denials of necessary care, long delays in the provision of treatment, and 
the provision of inadequate care and incorrect medication.  The immigration detention facilities, managed 
by Immigration and Customs Enforcement (ICE), an arm of the Department of Homeland Security (DHS), 
hold immigrants with ongoing immigration legal proceedings, or awaiting removal from the US in some 
365 facilities around the country. 

The standards and procedures for medical care in all of these facilities are set by ICE.  They are designed 
primarily to provide emergency care and generally exclude other care unless it is judged necessary for the 
detainee to remain healthy enough for deportation.  Specialty care and testing believed necessary by the 
detainee’s on-site doctor must be pre-approved by the Division of Immigration Health Services (DIHS) in 
Washington, DC.  Reliable reports indicate that, in practice, an often very restrictive interpretation is 
applied.  In their defense, DIHS and ICE explained to me that truly emergency care is formally provided at 
the discretion of medical personnel at each detention center without prior authorization from DIHS.  But it 
is still necessary to obtain DIHS authorization in order for the care provider to get reimbursed for such 
emergency care.  Denials of such requests have a chilling effect on decisions taken subsequently about 
whether to go ahead without authorization. 

In addition, the ICE standards are merely internal guidelines rather than legal regulations.  This has 
insulated ICE policy-making from the external oversight provided by the normal regulatory process and 
limits the legal remedies available to detainees when the medical care provided is deficient.  ICE reassured 
me that there are internal grievance procedures, but detainees and their lawyers regularly report no or 
delayed responses to complaints, and complaint hotline telephones that simply don’t work.  The DHS 
should promulgate legally enforceable administrative regulations, and these should be consistent with 
international standards on the provision of medical care in detention facilities. 

With respect to the investigation of detention center conditions, I met with the DHS Inspector General (IG).  
The IG role is an important one and a number of valuable reports have been prepared.  But the system is 
incomplete by virtue of the fact that internal and external accountability functions are more or less 
combined.  The law enforcement officers who investigate abuses by DHS personnel themselves report to 
the IG.  Existing IG peer review arrangements seem most unlikely to act as an appropriate external check 
on the performance of the IG in relation to sensitive and problematic cases. 

ICE has no legal reporting requirements when a death occurs in ICE custody.  This has resulted in a clear 
failure of transparency by ICE in relation to deaths in custody.  Both civil society groups and Congressional 
staff members told me that for years they were unable to obtain any information at all on the numbers of 
deaths in ICE custody.  ICE’s recent public reporting of the number of deaths, and their voluntary 
undertaking to report future deaths is encouraging, but insufficient.  ICE should be required to promptly 
and publicly report all deaths in custody, and these deaths should be fully investigated. 

Due process concerns in death penalty cases under the Military Commissions Act 
To date, six “alien unlawful enemy combatants” detained at Guantánamo Bay, Cuba, have been charged 
with capital offences under the Military Commissions Act (MCA).  They are being tried before military 
commissions on war crimes charges, and if convicted, face the death penalty.   
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The US has an obligation to provide fair trials which afford all essential judicial guarantees.  The 
fundamental principles of a fair trial may never be derogated from.  But the text of the MCA, which 
provides the rules which govern the trials, and the experiences of those with whom I met during my 
mission involved in the trial process to date, indicate clearly that these trials utterly fail to meet the basic 
due process standards required for a fair trial under international humanitarian and human rights law.  
Access to counsel has been severely limited.  Second and third hand hearsay evidence can be used.  The 
prosecution can withhold evidence from the accused.  The opportunity for the defense to obtain witnesses is 
restrictive.  It has been publicly stated that at least one of those facing trial was subjected to 
“waterboarding”, and other forms of coercion during interrogations have been widely acknowledged.  Yet 
the MCA does not prohibit all coerced statements from being admitted into evidence.  The commissions are 
not sufficiently independent from the executive.  This incomplete list of fundamental due process flaws 
suffices to demonstrate that the current procedures constitute a gross violation of the right to a fair trial.  It 
would violate international law to execute someone following this kind of proceeding. 

Deaths in Guantánamo Bay, Cuba 
There have been five reported deaths of detainees at Guantánamo Bay in 2006-07.  Four were classified as 
suicides, and one was attributed to cancer.  In the custodial environment, a state has a heightened duty and 
capacity to ensure and respect the right to life.  As a result, there is a rebuttable presumption of state 
responsibility — whether through acts of commission or omission — in cases of custodial death.  The state 
has an obligation to investigate the deaths, and publicly report on the findings and the evidence upon which 
the findings are based.  But the Department of Defense (DOD) has provided little public information about 
the causes or circumstance of any of these deaths.  While it has been reported that autopsies were 
conducted in each case, the results have not been made public — or even provided to the families of the 
deceased men.  It was also reported that the Naval Criminal Investigative Services (NCIS) is conducting 
investigations into each of the deaths.  But over two years since the first deaths, no results of investigations 
have been released.  I spoke with civil society groups who have been attempting during that time to obtain 
the results, but to no avail.  The results of autopsies conducted should be released to the families of the 
deceased men, and the results of any NCIS investigations should be made public. 

Ensuring respect for human rights and the rule of law in US military operations in 
Afghanistan and Iraq 
All governments have an obligation to effectively investigate, prosecute, and punish violations of the right 
to life in situations of armed conflict.  It is important, of course, to acknowledge the unique characteristics 
of armed conflict.  The rules governing the use of lethal force are different than in ordinary situations, and 
intentional killing is often permitted.  But, while different laws apply, the importance of ensuring that these 
laws are followed remains.  In other words, the rule of law must be upheld in war as in peace.  Some 
aspects of the rule of law have been taken seriously during US military operations.  Thus, after visiting 
Afghanistan last month, I noted that I had seen no evidence that the international forces present in 
Afghanistan — including those of the US — were committing widespread intentional killings in violation 
of human rights or humanitarian law.  In addition, the Government has implemented programs for 
providing compensation to civilian victims of US military operations.  While these programs should be 
improved, the US should also be proud of the leadership that it has shown in this area.   

Tracking civilian casualties 
The military has repeatedly stated that it does not systematically compile statistics on civilian casualties 
that occur during its operations in Afghanistan or Iraq.  This was confirmed in my discussions with officials 
at the Department of Defense.  The purported reason for not doing so is that “body counts” are not relevant 
either to evaluating the effectiveness or legality of military operations.  It is true that a simple “body count” 
is not very useful.  However, systematically tracking how different kinds of operations result in different 
levels of civilian casualties is critical if the US is serious about minimizing civilian casualties.  Despite this 
general policy, the military reportedly has tracked the civilian casualties that occur at checkpoints in Iraq 
when soldiers fire at civilians they mistakenly believe to be suicide bombers or other attackers.  My 
understanding is that these monitoring efforts resulted in changes to procedures that saved lives.  This kind 
of effort to track, analyze, and learn from the consequences of military operations on civilians should be 
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made routine not exceptional.  The numbers and trends found should be reported publicly so as to 
strengthen external accountability. 

Improving the transparency of the military justice system 
The troublingly opaque character of the US military justice system is well illustrated by a case described to 
me by witnesses and investigators when I visited Afghanistan.  On March 4, 2007 US Marines responded to 
a suicide attack on their convoy in which one soldier was wounded by killing some 19 persons and 
wounding many others in the space of a ten mile retreat.  I asked the regional commander in Afghanistan 
what follow-up had occurred.  He could not tell me and explained that his unit had just arrived in 
Afghanistan and that accountability for incidents involving the previous unit was its responsibility and that 
it had taken all the relevant files when it left the country.  In fact, a Court of Inquiry into the incident 
proceeded in North Carolina. 

Shortly after I returned from Afghanistan, the US military released a short statement on this incident 
indicating that the commander of U.S. Marine Corps Forces Central Command had conducted a “thorough 
review of the report of a Court of Inquiry” and had determined that the soldiers had “acted appropriately 
and in accordance with the rules of engagement and tactics, techniques and procedures in place at the time 
in response to a complex attack”.  Unsurprisingly, this conclusory and unsubstantiated response to such a 
serious incident was met with dismay in Afghanistan.  Afghans — and Americans — have a right to ask on 
what basis this conclusion was reached.  But all of the documents produced by the Court of Inquiry have 
remained classified.  The record of proceedings has not been released.  The 12,000 page report of the Court 
of Inquiry including recommendations and factual findings has not been released.  The Government has 
even disregarded the existing regulation stating that the convening authority should ensure that an 
executive summary of the report be made public in order to inform Government officials, the legislative 
branch, the media, and the next of kin of the victims of the investigation’s findings and recommendations.  
Whether or not the decision not to initiate courts-martial was justified, the manner in which the military 
justice system has operated in this case is entirely inconsistent with principles of public accountability and 
transparency. 

Unfortunately, this particular incident is only one of many in which the military justice system has failed to 
provide the appearance — and, perhaps, the reality — of justice.  The system is opaque, making it 
remarkably difficult for the US public, victims, or even commanders to obtain up-to-date information on 
the status of cases, the schedule of upcoming hearings, or even judgments and pleadings which are 
theoretically public.  This lack of transparency is, in part, a side-effect of the decentralized character of the 
system, in which commanders around the world are given the authority to conduct preliminary 
investigations and act as “convening authorities” to initiate courts-martial. 

If there is the will to do so, this problem can be solved quickly and easily.  Reporting requirements and a 
central office, or registry, could be added to the existing system at little cost, and this would markedly 
improve accountability and reduce the sense among Afghan and Iraqi civilians, and others around the 
world, that US forces operate with impunity. 

Improving the effectiveness of the military justice system 
While the US military justice system has achieved a significant number of convictions, some sentences 
appear too light for the crime committed, and senior officers have not been held to account in the same way 
that enlisted men have been.  The requirement that a sentence be proportionate to the gravity of the offence 
is one that I have raised with the Government and will explore further in my report. 

One possible response to some of these distortions would be to explore the creation of a position of 
Director of Military Prosecutions.  Rather than permitting commanding officers whether to prosecute their 
own soldiers, this official would make those decisions.  This has been done in recent years in various states, 
including Australia, Canada, Ireland, New Zealand and the United Kingdom.  The goal is to ensure 
independent decisions as to prosecution and to distance the convening authorities from decisions in which 
they and the troops serving under them can be considered to have a direct and potentially conflicting 
interest.  

With respect to “command responsibility”, it is notable that this is absent from both the Uniform Code of 
Military Justice (UCMJ) and the War Crimes Act as a basis for criminal liability. This concept has been 
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systematically recognized since the trials which followed the Second World War. It reflects the importance 
of hierarchy and discipline within the military as well as the essential role of the military commander in 
preventing and punishing war crimes. Inaction by a commander in response to crimes committed by his 
men will only result in impunity and more crimes being committed.  

While the US military prosecutes commanders under the UCMJ for “dereliction of duty” this does not 
adequately reflect the responsibility the commander has for the actions of the men under his orders, nor 
does it result in sentences proportionate to the gravity of the offences committed. The criminal liability of 
commanders for having failed to take the necessary steps to prevent or punish the crimes committed by 
their subordinates should therefore be codified in the UCMJ and the War Crimes Act.  

Ensuring accountability for killings by private security contractors and civilian 
Government employees in Afghanistan and Iraq 
The existence of a zone of de facto impunity for killings by private contractors operating in Iraq and 
elsewhere has been tolerated for far too long.  Government officials with whom I met acknowledged this 
lack of accountability, and it now seems to be recognized that this vacuum is neither legally nor ethically 
defensible — nor politically sustainable.  Indeed, many of the contractors themselves now accept the need 
for legal regulation and accountability.  It is also encouraging that the US has participated in efforts to 
clarify the relevant international standards as part of the Swiss Initiative on Private Military and Security 
Companies. 

Congress has adopted a series of statutes expanding and clarifying jurisdiction over offences committed by 
contractors and civilian Government employees operating in areas of armed conflict.  To date, however, 
these legislative initiatives have been largely reactive to specific incidents such as the abuses at Abu Ghraib 
and the shooting incident at Nisoor Square.  The result is legislation that closes particular jurisdictional 
gaps but leaves others.  Congress should adopt legislation that comprehensively provides criminal 
jurisdiction over contractors and civilian employees.  I was briefed by a number of Congressional staffers 
on ongoing efforts to do exactly this.  There was, however, also talk of including a so-called “intelligence 
carve-out” that would provide impunity for contractors and employees working for US intelligence 
agencies.  This would be wholly inappropriate. 

However, the principle problem today is that US prosecutors have failed to use the laws already on the 
books to prosecute contractors.  The Department of Justice (DOJ) is responsible for prosecuting private 
security contractors, civilian government employees, and US soldiers for violations of a range of federal 
statutes, including the Military Extraterritorial Jurisdiction Act (MEJA), the Special Maritime Territorial 
Jurisdiction Act (SMTJ), and the War Crimes Act.  But the Department has failed miserably in these areas.  
Its efforts are coordinated by two bodies.  A task force based at the US Attorney’s Office for the Eastern 
District of Virginia deals with cases of detainee abuse, including those resulting in death.  The Domestic 
Security Section (DSS) of DOJ’s Criminal Division coordinates the prosecution of other cases involving 
contractors, such as unlawful shootings committed while protecting convoys.  The first of these bodies 
recently stated that it had been referred 24 cases of alleged detainee abuse and that, of these, it had declined 
to exercise jurisdiction in 22.  When I spoke with DSS representatives about the other set of cases, they 
acknowledged the lack of convictions but refused to provide even ballpark statistics on the allegations 
received.  The lamentable bottom line is that the DOJ has achieved a conviction in only one case involving 
a contractor in Afghanistan or Iraq. 

One well-informed source succinctly described the situation: “The DOJ has been AWOL in response to 
these incidents”.  This must change.  The keys are political and prosecutorial will.  On the latter issue, one 
problem is that cases involving contractors are ultimately handled by US Attorneys offices around the 
country.  The incentives of these prosecutors to prioritize cases that are difficult and expensive to 
investigate have proven inadequate, especially when they are expected to do so with their ordinary 
operating budget.  One important institutional reform would be to establish an office within DOJ dedicated 
solely to prosecuting cases involving crimes committed by contractors, civilian Government employees, 
and soldiers in situations of armed conflict, and to provide appropriate funding.  

Building on existing arrangements for providing reparations for deaths of civilians 
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The Government has implemented a number of programs for providing reparations, or compensation, to 
civilian victims of US military operations.  In important ways, these programs provide a model to be 
emulated.  Victims or their families receive compensation before any determination has been made that US 
soldiers engaged in any unlawful act and in many cases in which the death or injury resulted from what was 
almost certainly a completely lawful attack.  The US is a leader in this area and should continue to build on 
its achievements by increasing funding, proactively seeking out victims and their families rather than 
waiting to receive requests, and by regularizing and better coordinating existing programs. 

Preliminary recommendations 

Domestic US issues  
Due process in death penalty cases should be improved 

 Alabama and Texas should establish well-funded, state-wide public defender services.  Oversight of 
these should be independent of the executive and judicial branches. 

 In light of current flaws in state criminal justice systems and the finality of death, the US Congress 
should enact legislation permitting federal courts to review all issues in death penalty post-conviction 
review cases on the merits. 

 Executions of foreign nationals who have claims related to consular notification requirements under 
international law should be suspended until legislation is enacted that authorizes review of such claims 
on the merits.  

 Texas should establish a commission to review cases in which persons convicted of crimes have been 
subsequently exonerated, analyze the reasons for these wrongful convictions, and make 
recommendations for reforms to the criminal justice system to prevent future mistakes. 

 Alabama should evaluate and respond in detail to the findings and recommendations of the American 
Bar Association report on the implementation of the death penalty in that state. 

 Reforms to the system of partisan elections for judges should be considered in order to ensure that 
capital case defendants receive a fair trial and appeals process. 

Medical care provided in immigration detention should be improved 

 All deaths in immigration detention should be promptly and publicly reported and investigated. 

 The Department of Homeland Security should promulgate appropriate regulations through the normal 
administrative rulemaking process, and these should be consistent with international standards on the 
provision of medical care in detention facilities. 

International military operations and “war on terror” issues 
Trials of Guantánamo Bay detainees should respect due process standards 

 Current proceedings against Guantánamo Bay detainees under the Military Commissions Act should 
be discontinued.  All trials should respect due process standards under international human rights and 
humanitarian law.  

 Investigations and autopsy results into the deaths of persons at Guantanamo Bay should be publicly 
released. 

The transparency of the military justice system should be improved with institutional reforms 

 Central office (registry).  A central office, or “registry”, should be established in the Department of 
Defense to maintain a docket and track cases from investigation through final disposition. 

 Docket.  All convening authorities under the UCMJ should be required to promptly provide the time, 
date, and location of all upcoming hearings to the registry, and a centralized, public, web-accessible 
docket should be maintained. 

 Database for tracking cases.  All convening authorities should also be required to promptly provide 
copies of the findings of formal and informal investigations, rulings, pleadings, transcripts of 
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testimony, and exhibits to the registry.  The registry should maintain a database of this information 
which would permit access to each individual document, the tracking of particular cases as they move 
through the system, and the compilation of statistical information. 

 To improve internal oversight, commanders should have immediate access to all information in the 
database concerning their areas of responsibility. 

 To improve transparency and public accountability, the database should be made publicly accessible 
on a web site insofar as consistent with legal requirements related to national security and individual 
privacy.  This would mean that the public would be able to immediately access some documents (such 
as judgments and pleadings) as well as up-to-date statistical information on investigations and courts-
martial.  Other documents should be continually evaluated and made public as appropriate, whether in 
their entirety or redacted.  (The registry should initiate this process regardless of whether it has 
received any request under the Freedom of Information Act (FOIA).) 

Comprehensive criminal jurisdiction over offences that occur in areas of armed conflict should be ensured 

 Congress should adopt legislation that comprehensively provides criminal jurisdiction over contractors 
and civilian employees, including those working for the intelligence agencies. 

 The concept of “command responsibility” as a basis for criminal liability should be codified in both the 
Uniform Code of Military Justice (UCMJ) and the War Crimes Act. 

 Consideration should be given to establishing a Director of Military Prosecutions rather than leaving 
commanding officers to decide whether to prosecute their own troops. 

 An office dedicated to the enforcement of statutes providing civilian jurisdiction over unlawful killings 
by contractors, civilian Government employees, and soldiers in areas of armed conflict should be 
established within the Department of Justice (DOJ).  This should receive the resources and 
investigative support necessary to handle these cases.  The DOJ should promptly make public 
statistical information on the status of these cases, disaggregated by the kind, year, and country of 
alleged offence. 

Existing programs to provide reparations to civilian victims of armed conflict should be enhanced and 
regularized 

 The level of funding for programs to provide compensation to the families of those killed in US 
military operations should be increased.  Such funds should be dedicated exclusively to providing 
compensation to civilian victims so that individual commanders need not choose between using their 
limited discretionary funds to compensate civilians or engage in other priorities. 

 In missions involving a range of international forces, such as those in Afghanistan and Iraq, the 
Government should urge allies to implement similar programs and should promote the development of 
coordination and information-sharing bodies designed to coordinate policy and help ensure that all 
cases are covered under one program or another. 
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July 17, 2008 

 
 
 
The Honorable Harry Reid 
Majority Leader 
U.S. Senate 
528 Senate Hart 
Washington, DC 20510 
 
The Honorable Joseph Biden 
Chairman, Committee on Foreign 
Relations 
U.S. Senate 
438 Dirksen Senate Office Building 
Washington, DC 20510 
 
The Honorable Patrick Leahy 
Chairman, Committee on Judiciary 
U.S. Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 
 

The Honorable Mitch McConnell 
Minority Leader 
U.S. Senate 
361A Senate Russell 
Washington, DC 20510 
 
The Honorable Richard Lugar 
Ranking Member, Committee on 
Foreign Relations 
U.S. Senate 
450 Dirksen Senate Office Building 
Washington, DC 20510 
 
The Honorable Arlen Specter 
Ranking Member, Committee on 
Judiciary 
U.S. Senate 
152 Dirksen Senate Office Building 
Washington, DC 20510 

 
 
Dear Senators: 
 
 In light of the Supreme Court’s recent decision in Medellin v. Texas, we urge 
congressional action to ensure that the United States lives up to its binding international 
legal obligations under the Vienna Convention on Consular Affairs and the United 
Nations Charter.  As current and past Presidents of the American Society of International 
Law, writing in our personal capacities, we are concerned about the possible U.S. breach 
of these obligations and the impact such breach could have on our own nationals abroad 
and on our reputation as a trusted counterparty in international legal relations. 
 

In the Medellin case, the Supreme Court unanimously agreed with the Bush 
administration that the United States is obliged to comply with the International Court of 
Justice (ICJ) judgment in the Case Concerning Avena and Other Mexican Nationals 
holding that the United States must provide “review and reconsideration” of the criminal 
convictions of 51 Mexican nationals in the United States who were denied their Vienna 
Convention rights of access to their own national consular officials when apprehended.   

 
President Bush had issued a Memorandum to the Attorney General directing that 

state courts give effect to the Avena judgment.  The Supreme Court concluded, however, 
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that both it and the President were powerless to order such “review and reconsideration” 
and that, absent voluntary action by state executives or legislatures, compliance with this 
international obligation requires congressional action.   

 
With the execution of the first of the Mexican nationals scheduled to take place in 

Texas on August 5, 2008, the United States is poised irreparably to violate the Vienna 
Convention and a judgment of the ICJ.  Such violations of international law would set a 
dangerous precedent, undermining the reciprocal Vienna Convention rights that 
American citizens are entitled to enjoy while traveling, living, or working abroad.    

 
Such violations would also damage the reputation of the United States as a nation 

that respects its international legal obligations and holds others to the same high standard. 
Our ability to conclude agreements binding on other countries facilitates nearly every 
aspect of our international relations, including critically important issues relating to 
cooperation in counter-terrorism efforts, trade, nuclear non-proliferation, environmental 
protection, and international investment.  Our interests in these areas dictate that we 
adhere to our obligations, including those under the Vienna Convention and U.N. 
Charter. 

 
Both the President and the Supreme Court have concluded that the United States 

is obliged to comply with the ICJ Avena judgment.  The President has recognized the 
importance of such compliance to U.S. international relations.  Now it falls to Congress 
to legislate compliance.  If you fail to do so, Americans who are detained abroad may 
well lose the critical protection of ensured access to United States consular officers.  We 
urge that you act, and act quickly.  

 
We thank you for your attention to this important matter. 
 
Sincerely, 
 

 
 
Lucy Reed, ASIL President 
520 Madison Avenue, 34th Floor 
New York, NY 10022 
           and 
ASIL Past Presidents: 
José Alvarez 
Charles N. Brower 
James H. Carter 
Thomas Franck 

Louis Henkin 
Arthur W. Rovine 
Anne-Marie Slaughter 
Peter D. Trooboff 
Edith Brown Weiss 
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