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. STATEMENT OF INTEREST OF AMICI]
CURIAE!

This brief amici curiae is filed on behalf of two leading
business organizations. The Society for Human Resource
Management (“SHRM”™) is the world’s largest association
devoted to human resource management. Representing rmore
than 200,000 individual members, SHRM®s mission ts to
serve the needs of human resource professionals by
providing the most essential and comprehensive resources
available. SHRM provides education and information
services, conferences and seminars, government and media
representation, online services, and publications to its
members. As an influential voice, SHRM’s mission also is
to advance the human resource profession to ensure that
human resources is recognized as an essential partner in
developing and executing organizational strategy, Founded
in 1948, SHRM currently has more than 550 affiliated
chapters and members in more than 100 countries.

The National Federation of Independent Business Legal
Foundation - a nonprofit public interest law firm
established to protect the rights of America’s small business
owners —— is the legal arm of the National Federation of
Independent Business {(“NFIB”), the nation’s oldest and
largest organization dedicated to representing the interests of
small business owners throughout all fifty states. The
600,000 NFIB members own a wide variety of small

! The parties have consented to the filing of this brief, Counsel for a
party did not author this brief in whole or in part. No persons or entities
other than the amici curige, its members, or its counsel made a monetary
contribution fo the preparation or submission of this brief. Letters of
consent are on file with the Clerk of Court.




bu(sinesses, including  restaurants, family farms,
neighborhood retailers, service companies, and technology
manufacturers,

The amici organizations are vitally concerned with the
orderly development of the law defining, in practical terms,
the meaning of non-discrimination and equal employment
opportunity, and more specifically, the nature and scope of
an employer’s obligation to provide a workplace free from
retaliation. SHRM and NFiB recognize their responsibility
to support and encourage compliance with fundamental
principles of equal employment opportunity in the workplace
and to discourage discrimination in any form. As part of this
responsibility, the amici emphatically oppose and urgently
counsel their members against any form of discrimination,
including unlawful retaliation against individuals who have
exercised their rights under Title VII or the numerous other
employment laws that prohibit retaliation,

In compliance with these basic principles, SHRM and
NFIB offer their members written guidance and training to
develop policies and procedures that will encourage
employers to prevent and employees to report retaliation in
the workplace. For example, in its sample employee
handbook accessible to members on its website, SHRM
includes a section entitled “Non-Discrimination and Anti-
Harassment Policy,” which sets forth procedures for
reporting, investigating, and responding to alleged incidents
of harassment, discrimination, or retaliation® This section
includes the following provision:

?  An excerpt from the referenced handbook is attached in the

Appendix,

Retaliation is Prohibited

XYZ prohibits retaliation against any individual
who reports discrimination or harassment or
participates in an investigation of such reports.
Retaliation against an individual for reporting
harassment or discrimination or for participating
in an investigation of a claim of harassment or
discrimination is a serious violation of this
policy and, like harassment or discrimination
itself, will be subject to disciplinary action.?

NFIB provides similar guidance to its members in its Model
Employee Handbook for Small Business, which includes a
“Non-Harassment Policy/Non-Discrimination Policy,” that
sets forth similar procedures and prohibitions regarding
retaliation.

With respect to this case, amici’s interest is to protect
their members by supporting clear rules that encourage
employers to initiate and maintain, and employees to use,
procedures that address claims of unlawful retaliation. The
standard advocated by Respondent and applied by the Sixth
Circuit below is vague and uncertain, and unjustifiably
increases the risk of litigation and employer liability for any
interim or minor employment action. The standard adopted
by the Sixth Circuit encourages employees to bypass
internally established mechanisms and seek judicial redress
prematurely, before the employer has had the opportunity to
investigate and evaluate the propriety of a supervisor's
allegedly retaliatory action. Amici submit this brief to
further their goal of promoting management policies that
foster the efficient internal resolution of employment

* Appendix, at A-6.



disputes and limit the risk of lability for interim and
intangible employment actions.

SHRM has participated as amicus curiae in many cases
before this Court, including the cases establishing the
principles that gmici seek to uphold in this brief, See, e.g.
Faragher v. City of Boca Raton, 524 US. 775 (1998),
Pa. State Police v. Suders, 542 U.S. 129 (2004); Kolstad v.
ADA, 527 U.S. 526 (1999).

H. SUMMARY OF ARGUMENT

Amici ask this Court to clarify that only final and formal
employment actions may constitute discriminatory
retaliation. Below, the Sixth Circuit determined that a job
reassignment and a temporary suspension -— neither
resulting in any tangible loss to the plaintiff — constitute
actionable forms of retaliation. Amici submit that this
decision conflicts with Title VI policies consistently
espoused by this Court when delineating the scope of
actionable forms of discrimination. To effectuate these
policies, which promote intenal resolution of employee
complaints, actionable retaliation should be limited to
“tangible employment actions,” which, to be “tangible,”
need to encompass final, official acts of the employer -— ;n
other words, “ultimate tangible employment actions,” such
as hiring, firing, or failing to promote.

' SHRM and NFIB have participated separately or collectively in

other cases before this Court; see Arbaugh v. Y. & H, Carp., 125 8. Ct
2246 (2005) (SHRM and NFIB), Ballard v. Comm’r, 125 §. Ct. 12?6
(2003) (NFIB); Rapanos v. United States, 126 S. Ct. 414 (2003) {NFIB)
McNab v. United States, 540 U.S. 1177 (2004) (NFIB), Walters v
Metropolitan Educ. Enters., 519 U.S. 202 (1997) (SHRM); Pierce v
Underwood, 487 U.S. 552 (1988) (SHRM); Marshall v. Bariow s fnc.
436 U.S. 307 (1978) (SHRM). o

In its prior decisions, this Court created “safe harbors”
from discrimination complaints for employers who promote
legal compliance, i.¢., establish and utilize internal policies
and procedures designed to prevent their supervisors from
violating protected rights and to correct those situations
where non-compliant supervisors do not follow company
policy. Thus, when the treatment of an employee falls short
of being a “tangible employment action,” the employer may
assert an affirmative defense if it has in place the appropriate
internal resolution mechanisms and the employee has not
taken advantage of these channels for avoiding litigation.
See Burlington Indus. v. Ellerth, 524 U.S. 742 (1998);
Faragher v. City of Boca Raton, 524 U.S. 775 (1998)
(establishing affirmative defense to sexual harassment
hostile environment claims); Pa. State Police v. Suders, 542
U.S. 129 (2004) (extending affirmative defense to certain
constructive discharge claims); see also Kolstad v. ADA, 527
U.S. 526 (1999) (denying punitive damages when employers
make good-faith efforts to prevent discrimination in the
workplace).

Amici submit that the Court’s prior decisions, when read
in their entirety, require the standard for actionable
retaliation to incorporate the policies underlying these
previously established “safe harbors” for all manifestations
of discrimination. In so doing, there is a compelling need for
this Court to provide the identical standard for actionable
conduct to answer these closely related questions: What is
discrimination? What is harassment? And, in the issue at
hand, what is retaliation?

Thus, when an employer achieves legal compliance and
cures an interim employment act by a supervisor that was
done in contravention of the employer’s anti-retaliation
policy, there should be no liability. Otherwise, there is an
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inherent conflict in instructing employers to establish — and
employees to utilize -— internal grievance procedures, while
at the same time removing all incentive for these
mechanisms by attaching liability for actions that employers
have not had the chance to review pursuant to those
procedures,

To cure this tension, amici urge this Court to assimilate
the principles endorsed in previous decisions and hold
expressly that only “ultimate tangible employment actions,”
imposed after the exhaustion of internal grievance
procedures, are “official” acts sufficient to form the basis of
a claim of actionable unlawful discrimination in any form,
including retaliation. This unified standard comports with
the policies expressed in prior decisions of this Court, and
will provide clear guidance to employers, practitioners and
the lower courts.

HI. ARGUMENT

A. Only “Ultimate Tangible Employment Actions”
Shounld Be Actionable,

This Court has recognized that employer liability for
discrimination under Title VII attaches “when a
discriminatory act results in a tangible employment action.”
Ellerth, 524 U.S. at 760; see also Faragher, 524 U.S. at 790
(“[Tlhere is nothing remarkable in the fact that claims
against employers for discriminatory employment actions
with tangible results, like hiring, firing, promotion,
compensation, and work assignment, have resulted in
employer Hability once the discrimination was shown.”),
Because of the need to have one clear standard, amici submit
that what is actionable retaliation should be governed by the
same test. Indeed, especially in the retaliation context, there

6
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is a need to clarify that tangible employment actions do not
include job transfers to equal paying positions or interim
suspensions that are subsequently overturned through
internal complaint procedures.

To reach this result, this Court need only explain that its
prior decisions, read in their entirety and incorporating their
policy pronouncements, must limit actionable retaliatory
actions to “ultimate tangible employment actions,” defined
to include only those that are final “official” acts of the
employer, implemented after exhaustion of internal
resolution mechanisms., This standard will give a unified
direction to employers, small businesses, and practitioners,
while reinforcing the incentive to employees to fulfill their
duty to mitigate and to employers to fulfill their duty to
conciliate,

in Ellerth and Faragher, this Court recognized that the
purposes of Title VII are served by imposing duties on the
employer and the employee to make good faith efforts to
resolve discrimination complaints internally, The Court
determined that an employer may be strictly liable for sexual
harassment by a supervisor only if there has been a “tangible
employment action.” In its decision, the Court “imported”
from lower court decisions a non-exhaustive list of acts
within and without this category:

A tangible employment action constitutes a
significant change in employment status, such
as hiring, firing, failing t{o promote,
reassignment with  significantly  different
responsibilities, or a decision causing a
significant change in benefits.

Ellerth, 524 U.8. at 761. The Court excluded from this



category “a bruised ego,” “demotion without change in pay,
benefits, duties or prestige,” and “reassignment to more
inconvenient job.” Jd. The Court explained further that a
tangible employment action must be an “official” company
act:

Tangible employment actions are the means by
which the supervisor brings the official power
of the enterprise to bear on subordinates. A
tangible employment decision requires an
official act of the enterprise, a company act.
The decision in most cases is documented in
official company records, and may be subject to
review by higher level supervisors. . . . The
supervisor often must obtain the imprimatur of
the enterprise and use its internal processes.

524 U.S. at 762. When there has been no tangible
employment action, the employer may assert an affirmative
defense if “the employer exercised reasonable care 1o prevent
and correct promptly any sexually harassing behavior,” and
the employvee “unreasonably failed to take advantage of any
preventive or corrective opportunities.” Ellerth, 524 U.S. at
765; Faragher, 524 U.8. at 807.

This standard for employer liability was intended to
accommodate Title VII's “basic policies of encouraging
forethought by employers and saving action by objecting
employees . . . .” Ellerth, 524 U.S. at 764. Echoing these
principles, the Court stated in Faragher that this framework
was intended to *avoid {the] particular temptation to
litigate,” by allowing the employer to show it had sought to
prevent or eliminate harassment, while the employee had
failed “to prevent harm that could have been avoided™:

Although Title VH seeks “to make persons
whole for injuries suffered on account of
unlawful employment discrimination,” [citation
omitted], its “primary objective,” like that of
any statute meant to influence primary conduct,
is not to provide redress but to avoid harm. . . .
It would . . . implement clear statutory policy
and compiement the Government’s Title VII
enforcement efforts to recognize the employer’s
affirmative obligation to prevent violations and
give credit here to employers who make
reasonable efforts to discharge their duty.
Indeed, a theory of vicarious liability for misuse
of supervisory power would be at odds with the
statutory policy if it failed to provide employers
with some such incentive.

The requirement to show that the employee has
failed in a coordinate duty to avoid or mitigate
harm reflects an egqually obvious policy
imported from the general theory of damages,
that a victim has a duty “to use such means as
are reasonable under the circumstances (o
avoid or minimize the damages” that result from
violations of the statute,

524 U.S. at 805-806 (emphasis added) (citations omitted).

This Court’s subsequent decisions have assimilated
these remedial and preventive purposes by imposing other
limits on Hability for discrimination, requiring an “official”
company act before an employer may be liable, and
providing a defense to employers who promulgate anti-
discrimination policies and attempt internal resolution. See
Suders, 542 .S, at 134 and 150 (constructive discharge



claims must “follow the path marked by” Ellerth and
Faragher, which “divided the universe of supervisor-
harassment claims according to the presence or absence of an
official act . . .”; affirmative defense available if there is no
official act, employer had effective policy for resolving
harassment complaints, and plaintiff failed to avail herself of
remedial apparatus); Kolstad, 527 U.S. at 545 (* ‘[gliving
punitive damages protection to employers who make good-
faith efforts to prevent discrimination in the workplace
accomplishes’ Title VII's objective of ‘motivat{ing]
employers to detect and deter Title VII violations’ »),

Amici submit that to determine what constitutes
actionable retaliation, the lower courts should be instructed
to incorporate these same policies and interrelated duties.
Those lower courts that have imposed liability for retaliation
based on actions that fall short of final, tangible employment
actions, have interpreted the law too broadly.” By holding
that Title VII's retaliation provision covers any adverse
treatment or subjectively disadvantageous effect, some
courts have attached liability to interim or minor actions not
intended to be actionable by either Title VII or this Court.

See, e.g, Richardson v. New York State Dep't of Correctional
Serv., 180 F.3d 426 (24 Cir. 1999) {transfer resulting in different duties
and contact with prisoners was adverse employment action); Collins v.
Iilinois, 830 F.2d 692 (7th Cir. 1987) (iransfer fo different department
with no reduction in pay or benefits was adverse action because plaintiff
no longer had own office, phone, or business cards); Shamnon W
BellSouth Telecomms., Inc., 292 F.3d 712 (11th Cir, 2002) (plaintiff
suffered adverse employment action because he was “totally blackballed”
from overtime opportunities, despite evidence that fewer overtime
opportunities were available because of the hiring of additional
employees).
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For example, the Ninth Circuit, in Ray v. Henderson,
217 F.3d 1234, 1242-43 ($th Cir. 2000), relying on EEOC
Compliance Manual Section 8, “Retaliation,” 4 8008 (1998),
determined that “an action is cognizable as an adverse
employment action if it is reasonably likely to deter
employees from engaging in protected activity.” On the one
hand, that standard is inherently incompatible with the
“ultimate tangible employment action” standard if it fails to
encourage internal complaints and aliow for a potential cure
of “deterrent” events. On the other, amici submit that the
standard they propose, by requiring any suspect actions to be
internally reviewable and reversible, incorporates the
concerns underlying the Ninth Circuit’s and the EEOC’s
standard. If the applicable standard requires potentially
chilling conduct to be subject to complaint and upon review
to become an “official act” before it can be deemed
actionable, the deterrent potential is ultimately eliminated,

In the present case, the lower court considered two
interim employment actions that the employee claimed were
imposed in retaliation for her complaints of discrimination.
She was reassigned from her job operating a forklift to a
position she previously held and originally applied for,
retaining the same pay and benefits. Later, she was
suspended without pay, until her grievance was resolved, at
which time she was reinstated with full back pay. In
analyzing whether these were actionable as unlawful
retaliation, the Sixth Circuit cited Ellerth for the principle
that “not just any discriminatory act by an employer
constitutes discrimination under Title VIL”® and relied on
Ellerth’s lustrative list of tangible employment actions.’

¢ White v, Burlington Northern & Santa Fe Ry., 364 F.3d 789, 795
{6th Cir, 2004) (en banc), cert. granted in part, 126 8, Ct. 797 (2005).

7 id at 798.
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The Sixth Circuit also urged, as do amici here, that one
standard should “[apply] equally to all Title VI
discrimination claims, not only to retaliation claims. Having
a different standard for different provisions of Title VII
would be burdensome and unjustified by the text of the
statute . ...

Despite giving recognition to these fundamental
principles, the Sixth Circuit failed to reconcile its decision
with Ellerth’s examples of actionable conduct and its
“linkage of liability limitation to effective preventive and
corrective measures . . . " Suders, 542 U.S. at 145, Thus,
rather than adopt a standard for retaliation that supported
Title VII’s conciliatory purposes by giving an incentive to
both employers and employees to attempt resolution through
internal grievance procedures, the Sixth Circuit held the
employee must only “show that she suffered ‘a materially
adverse change in the terms of her employment.’ ™ Indeed,
the Sixth Circuit found that the pendency of an internal
grievance process should not preclude an employee from
bringing an action under Title VII to challenge the decision
under review.'® However, by rejecting the importance of
seeing the grievance process to its conclusion, the Sixth
Circuit ignored this Court’s teachings and established a
doctrine that, if affirmed, will encourage early, unnecessary,
and docket-clogging litigation.

The Sixth Circuit rejected a more stringent standard for
the additional stated reason that merely reversing and
reimbursing for an erroneous decision contravenes a

 Id at 799,

? 1d at 797, citing Kocsis v. Multi-Care Mgm., 97 F.3d 876 (Gth
Cir. 1996).

0 154 F.3d at 803.

i2

statutory scheme that makes persons whole for injuries
suffered by providing interest on back pay, attorney’s fees,
punitive damages, and damages for emotional suffering. In
so doing, the lower court did not appreciate that garden
variety payroll adjustments to correct any number of
mistakes happen on a regular basis; and in these
circumstances, employers never pay attorney’s fees, punitive
or compensatory damages, or interest. The applicable
standard for actionable retfaliation should not deprive
employers of the opportunity to correct mistaken decisions
by supervisors. A potentially unlawful interim employment
action can be and should be cured after review through
internal processes. Here, the interim suspension without pay
was not the end result of the employer’s internal processes.
Rather, the ultimate act of the employer was the lifting of the
suspension and restoration of full pay. Similarly, reassigning
the employee to other tasks within her job classification was
not a tangible employment action sufficient fo create
employer Hability, even if the job were more inconvenient.
See Ellerth, 524 U.S. at 761,

In these circumstances, the Sixth Circuit made no
attempt to explain how a reassignment to a previously held
position and a reversed suspension with no economic harm
fell within the same category as “hiring, firing, failing to
promote, reassignment with significantly  different
responsibilities . . . .” Id' Nor did it reconcile its decision

' Citing Ellerth, and noting that “not everything that makes an

employee unhappy is an actionable adverse action,” the Tenth Circuit
recently held that an employee’s dissatisfaction with his new position
was insufficient to establish a violation of the Americans with
Disabilities Act. Coutwre v, Belle Bonfils Memorial Blood Center,
No. 04-1397, 151 Fed. Appx. 685 (10th Cir. Oct, 25, 2005) (unpublished)
(“reassignment fo [a job] which is simply undesired by the plaintiff is
not” an actionable employment action). See also Williams v. Bristol-

13




with Suders, in which this Court “follow(ed) the path marked
by” Ellerth and Faragher by giving these examples of
tangible employment actions: “employer-sanctioned adverse
actionfs] officially changing her employment status or
situation, for example, a humiliating demotion, exireme cut
in pay, or transfer to a position in which she would face
unbearable working conditions.” Suders, 542 U.S. at 134.

indeed, the decision below runs afoul of this Court’s
carefully crafied policy pronouncements that underlie the
affirmative defense established in Faragher and Ellerth., By
creating an affirmative defense for employers who establish
and maintain appropriate internal grievance mechanisms, this
Court gave employers significant incentive to respond to
complaints internaily. The decision below, however,
discourages exhaustion of intemal grievance procedures and
provides a disincentive to employers to attempt to discharge
their duty under Title VII to prevent unlawful retaliatory
behavior. Indeed, unless reversed, the Sixth Circuit will
enhance the “temptation to litigate”'? by plaintiffs’ lawyers
who merely seek attorney’s fees or other damages in
situations where the employer’s reversal of supervisory
conduct will be used to support an implied claim of
wrongdoing, Given that economic risk, how can amici
responsibly advise their members to have policies that are
designed to correct retaliation?

Myers Squibb Co., 85 F.3d 270, 274 (7th Cir. 1996) (purely lateral
wransfer, with no demotion in form or substance, and no reduction in pay,
is not actionable discrimination; “foltherwise every frivial personnel
action that an irritable, chip-on-the-shoulder employee did not like wouid
form the basis of a discrimination suit. The [EEOC], already staggering
under an avalanche of filings too heavy for it to cope with, would be
crushed, and serious complains would be lost among the trivial.”).

2 Faragher, 524 U.S. at 806.

14

In its non-exclusive list of what constitutes a “tangible
employment action,” this Court gignaled that this standard
should not encompass a reassignment to a position that does
not have intolerable working conditions, a reversed
suspension with no resuiting economic harm, or a myriad of
other minor or interim employment actions. The Court
needs to reinforce this signal here because its illustrative list
has been misapplied at best, or ignored at worst,

This Court should now complete the evolution of a
uniform standard for employer liability and state explicitly
what constitutes an actionable tangible employment action
for all manifestations of discrimination in the workplace. To
assist the lower courts, human resource professionals and
small company executives, this Court should enunciate a
unitary, more explicit, appropriate, and practical standard
that can be applied consistently and with certainty, and that
removes from judicial scrutiny any conduct that falls short of
an ultimate tangible employment action.

Ellerth and Faragher teach that to be an actionable
ultimate tangible employment action, the event complained
of must satisfy the enumerated Ellerth factors for tangible
employment actions, fe, result in significant change in
employment status and also be an official, final act that has
been given the imprimatur of the employer, implemented
after review via its internal processes. This fundamental
Ellerth principle rests on the “basic policy” of Title VII: to
“encouragefe] forethought by emplovers and saving action
by objecting employees . . . .7 524 U.S, at 764. To fully
effectuate this policy, it would be improper to impose
employer liability for interim, allegedly retaliatory
employment decisions that are not witimate. See Kolstad,
527 U.8. at 545 (“Dissuading employers from implementing
programs or policies to prevent discrimination in the
workplace is directly contrary to the purposes underlying

15



Title VIL  The statute’s ‘primary objective’ is ‘a
prophylactic one.” 7). Internal mechanisms for resolution of
retaliation complaints should be afforded the same deference
as mechanisms in place to deal with harassment complaints,

To be consistent with the policies espoused in Ellerth
and Faragher, the Court should take the next step and make
explicit what was intended. Amici respectfully submit that
an allegedly retaliatory act cannot constitute illegal
discrimination until it is a final, official, irreversible action,
implemented after exhaustion of the employer’s internal
resolution mechanisms.

B. Characterizing An Interim Or Minor Employment
Action As An Actionable “Tangible Employment
Action” Is So Expansive That Employers’ Hands
Will Be Tied In Day-To-Day Employment Decisions,

The Sixth Circuit’'s decision jeopardizes legitimate
employer practices by imposing an unwarranted and
unpredictable litigation risk. EEOC statistics show that the
number of Title V1l retaliation complaints almost doubled in
the period between 1992 and 2004 -— from 10,499 charges
filed in fiscal year 1992, to 20,240 charges filed in fiscal year
2004."> These statistics demonstrate that the litigation risk is
real and there is an urgent need for clarity in a workplace
environment infested by increasing retaliation claims,

Recent analysis confirms that this trend stems in part
from precisely the problem amici ask this Court to resolve:

Y Charge Statistics FY 1992 Through FY 2004, compiled by the
Office of Research, Information, and Planning from the U.8. Equal
Employment Opportunity Commission’s Charge Data System,
http:/fwww.eeoc.gov/stats/charges.htm} (fast modified Jan. 27, 2005).

16
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the Jower courts’ recognition of an expanding and volatile
range of retaliation claims. Martha Neil, 4 Trap for
Employers: Retaliation Actions Are on the Rise in
Employment Discrimination Cases, ABA Journal, August,
2005 (91—AUG A.B.A, 1. 20). Indeed, given this trend, it
has become more difficult for employers to predict “potential
pitfalls,” especially given that “[wlhat exactly constitutes
retaliation varies, depending on . . . the appellate circuit in
which [the law] will be applied,”"

Contributing to this unpredictability is the nature of a
retaliation claim. Discrimination complaints stem from
conduct that is recognized as inherently egregious and
avoidable. In contrast, retaliation claims often concern
conduct arising from an emotional response that simply
reflects human nature: a supervisor wrongfully accused of
discrimination may, without intending impermissible
retaliation, “get caught [up] in the heat of the moment.”'
The employer’s internal mechanisms, implemented through a
human resource professional or upper level management,
who act as goalkeepers, fulfill the employer’s responsibility
to ensure that human nature is not permitted to eviscerate
statutory rights. Missteps of human nature should be
permitted to be investigated and potentially cured by internal
review,

Without clear guidance from this Court, employers risk
being held liable for individual conduct that Title ViI was
not meant to address — because it lacks the official
“imprimatur of the enterprise.” Ellerth, 524 U.S, at 762.
Only final, official acts of the employer should be actionable
as discriminatory retaliation. Otherwise, affirming the Sixth

M o1d at 20-21.
B 14 at20.

17




Circuit’s decision not only conflicts with this Court’s efforts
to promote Title VII’s statutory policy of conciliation, but
also is detrimental to the accepted and successful structure of
the American workplace.

1t is part of normal operations for an employer to control
the rules and regulations of its business, imposing interim
disciplinary measures when appropriate. For the courts to
say, in conflict with this structure, that any interim
employment decision is subject to legal scrutiny, interferes
with the corporation’s or small business’s autonomy.
Congress did not intend Title VII to impinge an employer’s
ability to move employees from one job to another, where
the pay is the same, for fear that the transferred employee
will be unhappy and file a lawsuit alleging that the transfer
was retaliatory.

A low threshold for liability also will discourage
employers from imposing interim disciplinary measures in
lieu of termination. For example, if reviewable suspension
and termination are equally actionable under the law, an
employer may simply terminate an employee, rather than
invest time and effort in suspension or other interim
measures, followed by investigation and seeing internal
mechanisms through to their conclusion.  Moreover,
suspension with pay is not a satisfactory alternative interim
measure, because it rewards individuals who may later be
determined to have acted improperly.

Beyond this, without overruling the Sixth Circuit, there
is no incentive for an employer to review an interim or
temporary employment decision, with an eye to reversing it
if it is incorrect, if by so doing the employer would merely
confirm that the interim conduct was retaliatory., Attaching
actionable refaliation status before the compietion of internal
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review will encourage employers not to reverse interim
decisions out of fear that they will be deemed to have
admitted wrongdoing, and therefore subject to liability for
attorney’s fees and damages. The better alternative is to
have potential liability accrue only after the employer has
had the opportunity to cure the improper conduct.

In enacting Title VII, Congress favored a policy of
“conciliation rather than litigation.”'® Making any minor or
interim  employment decision actionable encourages
litigation, and thus conflicts with that policy and the one
advocated by this Court, favoring conciliation through the
creation of internal mechanisms for resolving employee
grievances. Reading Ellerth and Faragher as a whole, an
interim employment action cannot be within the intended
sphere of actionable tangible employment actions, including
retaliation,

Moreover, adopting the Sixth Circuit’s low threshold for
actionable retaliation interferes directly with the employer’s
incentive to adopt the conciliatory, internal measures
recommended, encouraged, and blessed by the courts and the
EEQC as the appropriate way to implement the purposes of
Title VII. If employees can short-circuit the internal review
process by bypassing the employer’s internal grievance
procedures and filing a lawsuit immediately upon the
imposition of any interim disciplinary measure, employers
are discouraged from proceeding through the review process
and constructively deprived of the opportunity to review and
possibly reverse interim or unofficial acts. Consequently,
any standard that does not incorporate the “affirmative
defense” for retaliation complaints encourages employees to
bring suit immediately upon imposition of any employment

' Ellerth, 524 U.S, at 764.
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action that has any negative connotation, no matter how
minor or temporary, without appealing the employer’s
decision and awaiting the results of the internal resolution
process and a potential “‘cure” of the initial action.

Finally, the consequence of a standard that does not
include an internal appeal process is an increased litigation
risk and an inappropriately expanded role of the courts in
supervising employment decisions. As a practical matter,
the Sixth Circuit’s standard will turn federal judges into
corporate managers or human resource departments, required
to preside over insignificant or petty complaints by
employees, bruised egos, and inconveniences, and to second
guess the employer’s responses or business decisions. See
Alfano v. Costello, 294 F.3d 365, 377 (2d Cir, 2002) (court’s
role is not to act as a super-personnel department that second
guesses employers’ business judgments); Dorsey v. Pinnacle
Automation Co., 278 F.3d 830 (8th Cir. 2002) (same).'” This
i an inappropriate and unintended role for the federal
judiciary system and supports a reversal of the Sixth
Circuit’s decision.

7 Accord Davis v. Town of Lake Park, 245 .34 1232, 1244 (11¢h
Cir. 2001); Mesnick v. Gen. Elec. Co., 950 F.2d 816, 825 (Ist Cir. 1991);
Billet v. CIGNA Corp., 940 F2d 812, 828 (34 Cir, 1991}, Dale v
Chicago Tribune Co., 797 F.2d 438, 464 (7th Cir. 1986), cert. denied,
479 1.8, 1066 (1987),
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V. CONCLUSION

For all the foregoing reasons, SHRM and the NFIB
Legal Foundation respectfully request that this Court reverse
the Sixth Circuit’s decision and hold that neither job
transfers to equal paying positions nor interim suspensions
that are subsequently overturned through internal complaint
procedures constitute actionable retaliation under Title VI,
because only a final, ultimate tangible employment action
may be the basis for a claim of unlawful retaliation under
Title VIL
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