February 17, 2005
Hon. William K. Suter

Clerk of the Court

Supreme Court of the United States

1 First St., NE

Washington, DC 20543


Re:
No. 04-828, Evans v. Stephens and United States
Dear General Suter,

Petitioner’s reply brief in this case advised the Court that we anticipated that a further petition for certiorari challenging the constitutionality of Judge Pryor’s appointment would be filed with the Court.  I am now writing to provide the Court with further details on that case.  

On February 10, 2005, a panel of the Eleventh Circuit composed of Judges Pryor, Carnes, and Marcus issued an opinion in CA11 No. 03-16377, United States v. Frye, finally disposing of the appeal in that case.  The appellant only learned of Judge Pryor’s participation in the case when he received the panel’s opinion because the case was decided without argument.  We are advised that the appellant in Frye now intends promptly to seek rehearing and rehearing en banc, including on the ground that Judge Pryor was not constitutionally appointed.  In the event rehearing is denied, the appellant intends to seek certiorari in this Court on that ground.

For the reasons set forth in our petition for certiorari and reply brief, petitioners believe that their case provides an appropriate vehicle to decide the question presented.  But we nonetheless believed it would be appropriate to advise the Court of the status of the Eleventh Circuit’s Frye case.

Thank you very much for your time and attention.







Very truly yours,







Thomas C. Goldstein

Cc:  Respondents’ counsel
