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QUESTION PRESENTED
(Capital Case)

Vo hether Pace v, DiCGuglielme, 244 U5 208 (2005}, requires reversal of the Eleventh

Circuit’s decision in Siebers v, Al d 1589 (1ith Cir. 2007y, upheiding as conststent with
Pace its own prior holdings in Siehers v, Campbeli, 325 ¥ 5d Y018 {1 1th Cir. 2003), thar the “{irmly
established and regularly followed” standard applics to vrocedural ruies governing filing in tac

context of toiling the statute of limitations for federal habeas under 28 T7.5.C. §§ 2244(d3 1) and
2244(d)(2) and that Alabama’s post-conviction statute of limitations was not firmly established and

sevlarly followed at the tirae Respondent Dantel Siebert’s state post-conviction petition was hela

Mo

unnmely in stale court?
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INTRODUCTION

In the decision below, the Eleventh Circult, on return to remand, upheld its prior kolding
that post-conviction statutes of limitations, like other procedaral rules, must be “Annly
established and regularly {ollowed” to constitute “proper” filing rules thet will bar tolling i a

petitioner’s tederal statute of limirations.  The Eleventh Circuitr concluded that this Court's

decision in Pace v. DiGuglizlmo, 544 U.S. 408 (2003), aid not overrule this holding. The history

of Respondent Daniel Siebert’s case ilustrates why this Court should agree with the Lleventh
fud P

{Civeult and decline 1o review 1ts decision.

k1 o

Danic! Siebert was convicted of capital murder on March 19, 1987, See Sieberf v. Siare,

1

778 So. 2d 842, 844-43 (Ala. Ceim. App. 1959). The Alabama Court of Criiminal

affirmed the conviction and sentence on Aprii 14, 1989, Siehert v, Stare, 562 So. 2d 386 (Al
Crim. App. 1989), and the Alabama Supreme Court aftirmed on March 30, 1950, Ly parte

ehert, 562 So. 2d 600 (Ala. 1990), The Alabama Court of Criminal Appeals issued a certificate
of judgmenrt on May 22, 1990, see Sieberi, 778 Sc. 2d at 546, but Mr. Siebert never teceived a
copy of this document. This Court denied certiorari on Movember 3, 1950 Si@bgrr v. Alabama,

498 U8, 963 {1990).

[n the meantima, the Alabama Supreme Court zdopted iy {irst rules of criminal
procedure, inciuding Temporary Rule 20, the predecessor of ihe current Rule 32, Alabama Ruics

of Criminal Procedure, See Taunion v Stafe, 562 So. 24 614 {Ala. Crim, Apn. 19895, Temporary

PBozle 20, for the frst time, imposed a stawte of imitations for post-conviction pieadings. [ a

O14-150 hat siatute of limitations was two vears untii a revision adopted in 2002, waich

snortuned the time 1o one year, Sce Court Comment of January 27, 2004, © Rule 322, Alshama
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Rules of Criminal Precedure. The effective date of the Temporary Rule 20 was April 1, 198

past ot N

T

with all persons convicted before the effective date accorded a fuil two years to file. See Terp.

R 202(c), Ala. R, Crim. P, See vlso Lx parte Hice, 505 So. 2d 646, 607 n.2 (Ala. 19905, Thus,

the flrst post-conviction pelitions subject te a fimeless chatlerge would have to be filed (but, -

course, not vel appealed) on or after April 1, 198%. Temporery Rule 20 became Rule 22 without

alteration on January 1, 1991, See Ex parie Jackson, 598 So. 24 8535, 898 n. 1 (Ala. 1992 The

significance of this historical sidencte for this case is that, at the time Mr. Siebert filed his Rule

32 pefition in 1992, few capiwal post-conviction petitions nad paszed through the review process,

and the rules governing the operation of the statute of Hmitations were in flux

- - - [ P

M. Sizhert filed a post-conviction petition under Rule 32, on August 25, 1992, Siehert,

778 So. 2d at 846, within two vears of completion of his divect review, as caleulated from this

Court’s denial of certiorarl. See Dawiels v, Srate, 650 So. 2d 544, 350 (Ala. Crim. App. 1994)

(“The appellant’s conviction and sentence became final, for purposes of divect apneal, on January
23, 1989, when the United States Supreme Court denied certiorer: review./The appeliant filed his
petition pursuant to Rule 32, Afla]. R Crim, P, on March 20, 19907} Three vears later, on April

4, 1993, the second day of an ¢videniary hearing, the Stave of Alabama fivst raised  statute of

b

1

Hmitationy defense, allcging that Mr. Eiebert was required o hile within two y2ars of the

certificate of *udgment by

h
[
=
o

Il

conciusion of direct review in sigre court, 1.e., upoen the issuan

Y

ihe Court of Criminal Appeals alier atfizmance by the Alabama Suprome Court, Sigbers, 778 So.

eI}

2d at 846, a document which the courts did not send to Mr. Siebert himselt] see App. at Lda, The

now information not available 1o i

State aid not raise this pmeliness defonse on the basis of

at the time Mr. Siebert first filad his petition; rather, tne State bad staply overlooked it despiic

S



filing an Answer raising every tvpe of procedusal default challenge. Tab #R.37 at 181-97.

However, the State, in its Amended Answer, asserted that the statute of limitations was a

risdintional rule and, so, could be raised at any ume. Tab #R-40 at 539-41.
The Rule 32 trial court teok the timeliness igsue under advisement, then waitod anothe
thrze vaars, viniil December 29, 1998, to determine that My, Siebert’s petition was untimely file

&

and, therefore, due to be dismissed. See Sieberd, 778 So. 2d at 846, “ine trial cours, adoenting

free)

H

verbatim e proposed order submitted by the State, id., ruled that, if Mr. Siebet could amend his

petition. the State could amend its answer,” id ar 848, making no distnction between the Brady

claims® raised by Mr. Sicbert’s amendment and based on new information deiived from
discovery he received in respense 1o a discovery ovder issued on December 5, 1994, see Tab #R-

7 at 348-57, and a statute of limirations defense availabls to the Staie at the ume it first filed its

Cn appeal, the Cowrt of Criminal Appeals npheld the trial court’s ruling, finding that the
Riate’s statute of limitations defense “related back” to its original answer, Siebert, 778 So. 2d at
848. The principle of “relation back™ had never before been applied in Rule 32 proceedings to

excuse {oilure 1o raise the statute of limitations, nor did the Court of Criminal Appeals explain

N

'Cltations are taken rom the Regpondent’s {Stawe’s] Habeas Corpus Checklist, Sieberr v
Haley, No. 1OT-CV-02523-1PF-TME (.0, Ala. filed Sepr. 14, 2001) (Do, # 10).

1

“Thetrial court cannct oraly be said to have acceptea Mr. Siebert’s amendinent whern it barred
e netition, amendments and all, as antimely.

S Aeseifermed 70 TT S Q7 7
Brady v, Marvliand, 378 U5 82 {1




Lkow the statutz of Hmitationg “related back” fo the Swle’s original answer.” [n Garrefl v Staie,

644 5o, 2d 977, 980-81 (Ala. Crim. App. 1994, the Court of Cnminal Appeals heid that a

petitioner’s amendment “related back” caly because it raiced no new claims. Similarly, in later

1 “1

apinions where the Court of Criminal Appeals applied “relecon back”™ 1n the Fule 32 context, 1t

did so to bar prisoners” claims as unrelated to their eriginal petiticns” See Giles v, State, $06 So.

24863, 973 (Ala. Crim. App. 2004); Mcliliiams v. Siaie, 897 50, 2d 437, 446 (Ala. Crim. Apn.
20045, Jenkins v, Stare, — So. 2d —, 2004 WL 362360, at *2 (Ala. Crirn. App. Feb. 27, 20043,

3¢ Bruce v, Siare, 890 So. 24 1068 Ala. Crim. App. 2003 v Charesi v, Siate, §54 So. 24 1102
1104-6 (Ada, Crim. App. 2002), The Court of Criminal Appeals, in denving Mr. Sicbert relief.
also ignored 1ts own prior holding n Jackson v. Srate, 612 So. 2d 1336 (Ala. Crim. App. 1992),
wherein it upheld a tnal cowrl’s refusal to aceept a statuie of limitations defense raised by the
State on the last day of an evidentiary kearing, The Alabama Supreme Court denied certiorart
review on September 15, 2000, Ex parie Siebert, 778 So. 2d 857 (Ala. 2000).

While Mr. Siebert’s state post-conviction petition was awaiting a ruling in the trial court,
Congress passed the Anti~terrorism and Effective Death Penalty Act (AEDPA), imposing a one-
vear stature of limitations on federal habeas petitions, with an effective date of April 24, 1996,
IThe Lleventh Creuit adopwed the position thal petitioners whose stale post-conviction

procecdings concluded befors the effective date ol ALDPA had the full one vear to file in federal

e doctring of “relation back”™ in civil law 18 “de

signed 1o “heal” violations of the statle
of Henitations” tor the nlaintifl, see City of Birminghom v, Day ’

vis, G13 S0, 24 1222, 1224 (Ala. 1892),

A
not to permit the defendent to overcome fatlure 1o raise (e site of Duviations deflense at the

propasrd ime.

*All of the following cases have been overruled by Ex pare Jenldn:, — So. 2d — 2005 W1,
05308 {Ala Aprin &, 2005).

ety




court. Wilcox v. Fiorida Dept. of Corr, 158 1.3d 1209, 1211 (Hl.h Cir. 19981, The Eleventh
Circuit did nos, however, revise its policy of dismissing petitions with unexhzusted claims by
adopting the “stay and abevance” practice cmploved in other circuits.® Nor was it clear a! the
time AEDPAs statute of limitations went into effect what distingtions wonld be made between
netitions that were filed, versus “properly filed,” for telling purpose

Mr. Siebert filed a habeas petition under 28 U.S.C. § 2254 in the Norihern District of the

State of Alchama on Seprember 14, 2001, Sieders v, Campbell, 334 F.3d 1018, 1021 (1 1th Cir
2003) (Sieberi T;. That petition, and its imeliness, are the subject of this appeal.

The State asserts, incorrectly, that “all agree” that Mr. Siebert’s swate post-conviction
petition was untimely filed. See Pet. at 2. See also Pet. at 12, 14, 21, 22, Mz, Slebert does not
concede this point, but even if his peilition was untimely, Alabama applied its statute of
limitations inconsistently at the time of Mr. Siebert’s post-conviction proceedings, devising new
rules ad Zoc to bar his claims from review. Federal courts are not bound to defer to state rules
which are not firmly established and regularty followed, as here. Alternatively, even if this Court
were to determine that the standards applicable to procedural rules for procedural default
purposes do not apply to rules governing filing, the cquities in this case, nonetheless, weigh in
favor of Mr. Sighert for the same reasons.

STATEMENT OF THE CASE

State Court Procecdings

-
g}
s
”

4
i
j'\

A Search for “stay and abeyance” o Bloventh Cireuit cases on Westlaw for the dates between
January 1, 1995, and December 31, 2001, reburns no results. As late as 2003, the Eleventh Cireuir
indicated 1o amrc«val ef the sty and abevance _procedm'e. Thompson v. Secreiary for Depi of
Corrections, 520 F.3d 1228, 122930 (1 1tk Clr. 2003), vacaled by 544 175, 957 (2005,




o

vir. Sizhert does not contest the first paragraph.

C

ey

Mr. Sieberl {iied his Rule 32 petition on August 25, 1992, Siehert, 778 Sc. 2d at 846,
witlin two years of this Court’s denial of certiorari on November 5, 1990, Siebert, 498 US
a6l Rule 41{8) of the Alabama Ruies of Criruinel Procedure states {ambiguotsty) thut issuance

oi’a certificate of judgment will be stayved upon “timely filing of o velitior for certiorari in the
Supreme Court.” In Daniels, the Alabama Court of Criminal Appeals swated that direct review
concludes vpon denial of certicrart by this Court. 630 So. 2d at 550, From this point-of-view.
Mr. Siebert’s Rule 32 petition was timely. Mr. Siebert argued this issuc throughout his state
court proceedings. Tab #R-40 at 538-02 (Petitioner’s Onposition and Memorandum of Law to
State’s Motion to Dismiss and Motion to Amend Answers); Tab #R-43 at 13-16 (Brief of

Aopellant to Court of Criminal Appealsy, Tab #R-47 at 11-14 (Petition for Writ of Certiorari to

the Alabama Supreme Court}.
‘The evidentiary hearing, see Pet. at 4, took place three years after Mr, Sicbert initially
tad his Rule 32 petition, in April of 1993, SiefZert, 778 So. 2d at 846, In the midst of this

hearing, the State of Alabama fivst raised a statute of Iimitations defensa. 1d [l 13 amencment

was not based on any new miformation that had cnly recently become available to the State and

its acceptance conilicts directly with the wvsuel practice in Alabama relative o affirmative

defenses. See Tab #R-40 at 539-41 (State’s Amended Answer). The trial cowt, in adepiing the

“+ T A

Staie’s ergument that the statie of limu et walved by fatiing to plead Tt in its first
responsive pleading, clied to po authorlty permitting such a defense to be raised  through

Tab #R-40 a0 879-80. Acceptance of the amendment also contradicted a Court of

Criminal Appecls opinion addrsssing a stmilar situation.  See Jocksen, 612 So. 2d ay 1337



(ra‘=ing statute of liraitations dering cvidentiary tearing cid rof bar mernits review).

The cirenit court, in alternatively holding that Mr, Siebert’s claims were “without metit,”
see Pet. at 4, gave no cxplanation why his claims were not meritorious, Tab #R-40 at §51.

The Court of Criminzl Appeals affirmed the cirouit cowst’s dismissal for timsliness, see
Pet. at 3, on the orounds that the State’s amendment to 1is original answer, Siebers,
778 So. 2d at 848, Such a rule had never before bean applied to a statute of mitations in Rule
32 proceedings, nor does Alabama civil practice permit such all-encoinpassing “rejation back.”

i)

(See discussion in Introduction above.; The Alabama Supreme Court, having only recently

pronounced that Rule 527 statute of limitations is an atiirmative defense, Ex purte Ward, — So.
2d —, 2007 W1, 15760054 (Ala. June 1, 2007}, has vet to indicate whea such a deflense 18 raised
wo late. That court’s opinion in fx parie Clemons, — 0. 24 —, Z007 WL 1300722, at *4 {Ala.
May 4, 2007) (“Wheother the wial court’s authority [to dismiss sue sponie] continues alfter service

of an answer omitling a defense is a question not before us™), however, indicates that a trial

court’s ability o raise procedural bars suw spontz may end once the State files its answer,

suggesting also that there may be some limit as o when the statute of Jimitations can be pled.
B. Federal Court Proceedings
1. “Siehert I7
a. Disrrict Court. Mr. Sicbert has nol waived the issue of cquiiable tolling. CF Pet

al € n.6; see olvo Pet, as 12 117 Mr Sishert asserted below, and siil maintains, that he nover

, ~ - o T Nl P O I ) P E
received a copy or notice of the certificate of judgment issued by the Alabama Court of Criminal

]D i e taised the Issue of equitable tolling in its Motion to Dismiss, Siebert v Haley,

Na, al-C SIMP (NLD. Ala. filed Sept. 14, 2001 (Dec. # 9 at 4-3),




Yy

Appeajs. See Petitloner’s Response to Motion to Dismiss, Siefert v. Haley, Wo. 1:01-CV-02325-

IPLTMP (N.D. Ala. filed Sept. 14, 2001) (Doce. # 12 ar 2). The unsettled state of Alabama’s law

1

respecting the charscter of Rule 327s statuie of fimitetions is iielf sufficlent grounds for

equitable tolling. See id at 7-17. Sze also, e.g., this Court’s comment i Pace v, DiGugh

fino,

LS

44 17 8. 408, 418 (2005) {reserving the question whsther exhaustion requirements, for example,
might have created grounds for equitable tolling).

1 Circuit. The State completely misrenresenis the holding of the Lleventh

=

b. Flevernt

r

Cirvcuit in Siebert I see Pel. at 67, by omitting any refersnce 1o 1tz core holding, that statutes of
limitations, like other precedural rales, must be “tirmly established and regularly follewed” to
operate as & bar on federal review in the tolling context as well as the procedural defauil context.
See discussion below under Reasons, Sections 1-3. The State did not petition for certiorar
review of this decision.
2, “Sichert 177
a. District Court. The case “lay dormant awalting instructions {rom the court as to

the next stage of the proceadings. See Pet. at 7. INeither My, Siebert nor the Eleventh Cireuit has
er contended that only jurisdictional rules gualify as “conditions of filing” (filing rules include

such matters as verificadon of a petition, for exampic). See Pet. at §.°

b. Eleventh Circuir. The Starg again misstares the holding of the Eleventh Circuir on

&

=

cfenses 19 dwinn as o

- - tey ™ . e s o - oA b e Tiop th g
return (o remand. See Petoat -9 The sraterment rogni

*Similarly, Mr. Sicbert’s statement quoted at Pet. 17 mmans only that he cannot sy wisther
only ajurisdictional statute of lmilations, and no other kind, wouald qualify as a filing condition
because he does not know what all the p()sq:b@ permu*’ irules might be, Thisispota

Iy

concession that defensive statutzs of imitations <o so gquaaiy,

'iﬂ?’]\ Of o

G




Mr. Siebert. See below under Reasons, Sectien 1. Mr. Siebert did raise the issue of equitable

toiling in his initial briel to Eleventh Circuit in the prayer for relief. Brief of Appeliant, Sieberr

Lat2l Cf Petiat6n 6, 120 11
REASONS FOR DENYING THE WRIT
1. The State has misstated the issue that would be before this Court on appeal

of the Eleventh Circuit’s decision in Sieberf v. Aflen, 453 F.3d 1089 (11th Cir.
24407).

The Lleventh C.irsui:’s decisioﬁ,' which the State appeals to this Court, must be
understood in the context of the procedural posture of this case whan that decision was rerderad.
The decision in Sieber: v. Allen, 480 F.3d 1089 (1 1th Cir. 2007) (Siedert II), now on appeal 1s a
ruling en return to remand. The core holding in this opimon 1s that “the law of the case applies.

]

Jdoat 1090, The law of the case is the Eleventh Circuit’s decision in Siebert v. Campkbell, 534

!
[N}

d 1018 (T1th Cir. 2003) (Sickert . There the Lleventh Circuit held that state statutes of

R

limitations, like other procedural rules, must be “firmly established and regularly folicwad” o
bar federal review, whether in ihe tolling context or tqe crocedural defauit context, i at 1025,
and that Alabama’s post-convicizon statute of limitetions, dwing the pertinent peried, did 1o
have any clear methed of cperation, that 1s, it was not “firmly established and regularly
followed,” id at 1025-29. The Siebers [ court {urther deseriped the application of Afabama’s

sratute of limitations as “diserctionary” and noted that it couid find no cther exampies of 2 statutz
of limitaiions applied in such a fashion. Jd 2t T029-20. Nowhere in Sleders [ did the Eleventh
Clreuit stale that Aizbama’s slaruie of limitations was definiuvely established as an affirmative

defenise. In Sighers i7, the Elevenih Cirevit held that its prior vuling in Sizhert [ was not overruled

0



o1

by this Court’s decision in Pace v DiCuglielmo, 344 U5 408 (2905}. ab F3dat 1050, Thus,
the question that would fairly be before this Court on certiorar review would be whether the
above-stated holding in Siebert [is consistent with this Court’s opinion in Pace.

In summarizing the Ef.icv:-:nth Cirewit’s decision in Siebert £, the State makes no mention
of the “flemiy established and regularly foilowed” helding whatsoever, See Pet. 5-7. Numerous
subsequent pancls of the Elevemth Clrcult have summarized Siebert I as Mr. Siebert has ebove:
Sieberr v. Allen, 455 F.3d 1269, 1271 (11th 2006) (*This Court, however, reversed, holding that
in the context of § 2244{dy(2)Ys tolling provision, ‘a rule governing fiiings must be “firmly
established and regularly fellowed” belore noncompliance will render a petition improperly fied

for the purposes of ARDPA’s tolling provision,” and that Alabarna's Rule 32.2{c) did not meet

that requivement, Siebert v. Campez/l, 324 F3d 1018, 1025 (11ih Cir. 2003) (\Sieberr I'Y);

(sl
N

372 >
22 £

[o—

237, 1239 {1 1th Cir. 2004) (“See Siebert v. Campbell, 334 F.3d

Esies v. Chapman, 382 F.3d (. (
1018, 1025 (11th Cir. 2003) ((JWle conciude that a rule governing filings must be “firmly
established and regulerly followed” before noncompliance will render a petition improperly filed
for purpose of AEDPA’s tolling provision.”)™y; Waae v, Baitle, 379 F.24 1254, 1{279 {11th Cir.

20043 (“The Siekert [v. Campbell, 334 F3d 1018, 1025 (11th Cir. 2002)] Court then stated:

‘Accordingly, we conclude that a [state! rule governing filings must be “firmly established and

fag

regularly followed” before noncompliance will render a petition improperly filed lor the purpose

of AFDPAs wlling provision™ )y svieosky vo Croshy, 187 Fed. Appx. 933, 958 n3 (1ith Cin
20048) fumput. op UTAT role governing Glings must se Yflomly estabiished and regularly

followed” bolore noncompliance will render a pelfition improperly filed for purposes o

ATTPA’s tolling provision.” See Siedert v, Campbell, 334 F.34 1018

10




curiam) (citation omitted)™);, Colberi v, Fead, 146 F pox. 340, 344 (11th Cir. 2005) (unpab.
op.) (“after determining that the state rule at issue was uot “firmly established and regulariy
followed” at the time of the petitioner's state habeas {iling, we concluded in Siepert [v. Campoell,
324 F33 1018 {11th Cir. 2003)] that the rule should not be given deference. Jd at 102529
The State relegates any mention of this core helding of Siebert [ to 2 footnote and frames it only

-

g 0
as argument by Mr. Siebert.” Pet o at 17 n 12

T Siebert ], the Bleventh Circuit did nod find that My Siebert’s state post-conviction

o)
9]
)
-
]
=
e
o
[

ke

roperly filed for federal purposes, toiling the federal statute of limitations, on
grounds that Alabama’s statute of Bmitations operatad as an affirmative defense, as the State
“question pregented” would suggest. The phrase irein Siebert [{ which the State scizes upon to

frame its “question presented.” “to wil: a statute of Hmitations that operated as an alfirmarive

*The State, instead of guoting the holding from Sieberi [ itself, cites 10 a reinterpretation of
that case in an opinion issued by a different and subsequent panel of the Eleventh Circuit. In Hurth
v, Mirchem, 400 F.3d 837, 861 (1 1th Cir, 2005), a later panel iimited Siebert I's holding by drawing
the conclusion that the Siebert [ panel found Alabama’s staiute of limitations to be not firmiy
established and regularly followed for tolling purposes only because it was not jurisdictional. The
Hurthpanel further held that Alabama’s post-conviction statute of limitations was firmly established
and regularly followed as a “discretionary” rule for procedural defaglt purpeses, id at 862-63, but
only by ignering the Court cf Criminal Appeals” own admission that the rule had not been applied
consistently prior to its decision in Willicms v. State, 783 So. 2d 311 (Ala. Crim. App. 2G00), a case
p()b[ dating its decision in Mr. Sicheri’s case. Thus, Hurih held that the smine statute of limitations

ould be beth firmly established and not firmiy establishied at the same time. Tl‘rf: Stebert § panel
m ddu ¢ “Jch ﬁnding insotaras Siebert T ond Hurthiconflict, the Eleventh Cirewit’s own prior panel
nrecedint eq&m sthat the later deciston, Hurih, give way, Urnited Siales v, Hornaday, 392 F 3d
1306, 13 ]‘ Cir, 2004, United Siates v. Steele, 157 F 33 1316, 1318 (1 11a Cir, ‘9)‘4}’611‘0% ¢)
("It is the Tr‘i_’ established rule of this circuit thar each sue ceeding panel i3 bound by the nolding

1

of the first panei o duarws an ssue of law, unless and untii that holding 1s overruled en banc, or by
the Supr‘:’::r. c Court’ (miefpm quotation 1 narks and citation (\'l"lit—’d) The Staic argued before tnis
Courtin Mr, Siebert’s mfcu el case. Sicheriv. difen,—U 5. — 127 §.CL 1825 (March 19,2007y (Ne,
{06-880%), that any conflict between Stebers [ and furih (s an internal maat.‘,.; for LSJIUUOTI by the
BEioventh Circut, Briel in Opposition at 9-10,

:1




Jelense,” 480 F3d at 1090, 1s, thus, dictum as appiied to Mr. Sie! 3er1

2

The Lleventh Circuit’s opinion in Siebert v. Aflen does not confiter with this
Court’s decision in Pace v. BiGuglielmo,

his Court, in Pace v, DiGuglielmo, 544 U5 408, 413 (2005), 1

statute of limitations, despile enumerated excepliors, 1S not in
2244(d3(2¥ s tolling provision: “the question we face here [is]: "whether {he existence of certain

exceplions to a umely {iling requiremeant can prevent a lale application from being considered
improperly {iled.” . .. we see no grounds for treating the two differently.” At the time when Mr.
Siedert’s petition was pending in stale court {as now), Alabama’s statute of limitations similarly
had exceptions to its then two-vear filing requirement, Ala. R. Crim. P, 32.2{¢). Under Pace,
those exceprions, in and cf themselves, would not allow federal courts to withhiold deference to
state court rulings on timcliness. However, the Sieberi [ court was not coneerned with the
anum EI& ed exceptions to Alabama’s statute of Limitations {because that was nol the issue before
i), oul with Inconsistent application of the time bar and ad hoc explasations for those

inconsistencies. 334 F.3d at 1029-30 (distinguishing Alabama’s permissive application of its

statute of dmitations from mandatory exceptions).  Therefore, the heiding of Pace does not

cverrule Siebers 7o and 1is affirmance in Siebert 11, because 1taddresses a different 1ssue.
This Court, in Pace, did not decide the point at issue in Sedert [ and affivmed by Siehert

JT, because the Pace Court was notl presented with the same “fucts and circurnustances.”  See

Moore v, Compbell, 244 F5d 1313, 1319 (11th Cir. 2003) (overrndled on other groands) {7a case
iy authority only for what 11 decides™) {enation omitled): g v, Hner 172 B2 1207

1310 (11 Cir 1999) (Carnes, I, concurring) {7 The holdings of a nrior decision can reach only

P



rd circumstances presenicd to the Court m the case which produced the
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decision™). In Siebert ], the Eleventh Circuit held that Mr. Sichert’s lederal habeas petirion was

“wroperty {iled” for purposes of § 2244(d) 2) because “Sieber’s non-compliance with Rule 32

{ime mar .. was tieated by the Alabama couns as immaterial to thelr own authority 1o act upon

A
ke g

his claims {and thus] did not render his post-conviction applications ‘[imlproperty filed.”” 3

1734 ar 1032 (second brackets in original). The court nremised this holding on s conclusion that

the “{irmly established and regularly followed™ standard “applies to state procedural vules i the
‘properly filed” Ingquiry under § 2244{d)(2}7: “we counclude that a rule governing filings must be
“firmlv established and regulardy followed™ befors noncompliance will rzader a perition
improperty fiied [or the purpose of AEDPA’s tolling provision.” fd. at 1025, These conclusions
wore alfirmed in Siebert 1] and are not abrogated by Pace.
In Pace, this Court ruled that statutes of limitations are “coaditions of fling,” not
“conditions for obtaining refief.” 544 U.S. at 417, Exceptions to statutes of limitations, as in the
Penasyivania post-conviction statute at issue in Poce, do not convert them info “conditions for
cbiaining relief” 7 at 413, Exceptions, however, arc not the same thing as nonjurisdictional
characler or inconsistent application. As the Eleventh Circuit explained in ancther case
iterpreting Siederi £,

-

]h Cow? in Siebert [[1 did not determine that judicially crealed exceptions
av 32.2 134

ised Alabama Rule 32.2(c) to be discretionary. 334 F3d at 1031, In Sigherr
. the Alabama courts had wnot clearly delined \.,m.épu(‘ll‘s to Rule 32 Z(¢h

rmeao the Alabama courls Jutd"ll ed on ai ad hoc casis when (0 exerclse
sdiction over 4 habeas petition and when 107w exercise jurisdiction. 14,

ey e
Iw-j o

Wade v, Botile, 375 7231254, 1264, 0. 8 (11 Cir, 2004),

The substance of the Eleventh Clrcuit’s findings 1n Siebert [ was that Alabama’s statuie



of lmitations for post-conviction petitions was nct consistﬁniif anplied: “we beideve the
jurisdictional’ character of Rule 327s time bar did not meet thiz [“firmly established and
regularly followed”] standard at the time of Siebert’s post-conviction proceadings.” 334 F34 at
10235, The Eleventh Circuit framed the crax of the maiter as a distinclion betwesn the pr
Wiflicms v. Stare, 783 So, 24 135 (Ala. Crim. App. Z000), and post-Williams character of
Alabarna’s statute of limiaticns. Before Williams, the Eleventh Cireuit said (fellowing #illiams
useln), Alabama’s statute of limitations was not jurisdictionz!, because, for example, trial courts
had discretion to entertain out-of-Ume petitions. SieHerr 1, 334 F.3d at 1029, In Williams, the
Alabama Court of Crimunal Appeals decrced that henceforth the statute of limitations s
jurisdictional and cannct be waived. 783 So. 2d at 137, In discussing the state of Alabama’s
statute of limitations up to that fime, the Eleventh Circwt noted that the statute of limitations had
been treated sometimes (hut not alwaya) as an atfirmative defense, not as a jurisdictional bar by

the Court of Crimina! Appeals itselll Siebert [ 334 ¥.3d at 1026-27, citing Jackson v, State, 612

So. 2d 1355

U’r
L)‘l

7 (Ala. Crim. App. 1992) (Generally, the statute of limitations is an affirmative

- 3

defense that must be affirmatively pleaded or it is waived™); Howard v. State, 616 So, 24 398

Iy

398-99 (Ala. Crim. App. 1993) (statuie of Emitadons must be pled by the State).

J

In Mr. Siebert’s own state court case, the Court of Crimtinal Appeals did not maks 2

“The State argued below, and in stale court, thet Rule 32°s satme of lhmitalions s
jurisdictional. ?ee ¢.2, Respondent’s Answer (0 Siedert’s Pedtion for Writ of Habons Corpus.
bw ert v. Holey, Wo. 1.01-CV-023253-1PJ-TMP (NI Ala Bled Sept. 14, 2000 (Doc, # 8 2t 3, 3,
709, 11, 13, ]4, 16, 18. 20,27, 24,026,027, 29,32, 39y, Sate’s Amended Answer and Moticn t©
Dismiss T an #-40 al 339-40; Stare’s Briefon s Appeal te the Alabarma Court of Criminal Appeoals,
Cab#R-44 a1 19-20. The Bieventh Circult’s qualifzcation here means only that consistent epplication
of the time bar 2g 2 jurisdictional rule, as argued by the State, had not vet begun while 2r, Sicheit
was 1a state court.

3
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defirdtive statement as 1o the character of the statute of lmttations, but instead said that becauvse

the State had raised the issue in the tiial court, thougn not in ds frst pleading (and, in fact, thee
years after the initiation of nroceedings), that defense would “relate back” to the Staie’s {ivst

AL OAT Q4

answer. Siehert v, Siate, 778 So. 23 42, §47-48 [Al:
any such “relation back” ruling had been applied to Rule 32's statute of limitations. [t was 2
purely ad hoc decision, see Wade, 379 ¥.3d at 1264 n. &, to bar consideration of the meriis of Mr.

[l

Siebert’s petition. Even at the same time it was denying Mr. Slebert relief, the Court of Cizminal

Appeals continued to assess the mertts of petitions filed well beyond the two-vear statute of

limitations period. See Callghun v. State, 767 So. 24 380 (Ala, Crim. App. 1999, and Jones v.

State, 753 S0, 2d 1174 {Ala. Crim. App. 1999). As the Eleventh Circuit noted in Sieber: 1, 354
FAad at 1026, the Court of Criminal Appeals” statement in Williams declaring that “faloy

previous holdings to the contrary are hereby expressly overruled,” 783 Se. 2d ar 137, also
indicates that prior opinions were contrary to a view of Alabama’s statute of limitations as an
absolute bar to state post-conviction petitions. Alabama’s statute of limitations velore Williams,
then, was treated sometimes as a waivable defause aﬁd someiimes as within the ccmrt’s discretion

to apply or not. There was no consisteacy,

-

I its briei to the Hleventh Circuil, the State conceded that Alabama’s Rule 37 2(c) statute

of limitations was not consistently applicd at the time Mr. Siebert’s pelition was pending in siale

l
court, Brie! for Appellee, Siepert [, at 26-27 (“The trick in Selert f-ond the source of Siebert’s

current confusion—was that it was iough fo fefl wheiher, in tha yvears preceding J¥ildiams v Siate,

3 8o, 2d 137 [sie, 135) (Ala. G App. 20000, wiether {sic] Rule 32.2{c) was, w1 {act,

s

~ed

jo 9]

L.

jurisdictional . . or discretionary”) femphesis added), but insizted that thig inccrsiswency 18

-~
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1

fthat decision’s “categorical” language, Brief tor Appeliee, Sieberi

£I, 89,10, 14-15, 20-21. The State continues to assert the “categorical” character of this Court’s

Tad? inod

The Disrict Court was cortact that the “pronerly filed™ inouiry and the procedural default

of claims inguiry are separate and distinet.'' App. at 53%a. Making that distinciion, however, does

not answer the question whether the “irmly esteblished and regularly followed” standard applies
to statutes of Umitations. Wor dees Pace. In Pace, this Court held that “dme Umits, no maiter
their form, are ‘fling” conditione.” 544 1.5 & 417 {emphasis cmde:i; This Court did not say,
“no matter thelr application, whelher consistent or inconsisient,” they must be delzrred to by
federal courts in federal habens review.

Only those state procedural rules which are “firmily established and regalarly followed”

P

merit delerence from federal courts. Siebert 7, 334 ¥.34d ar 1025, citing Fdwards v, Carpenizr,
529 U8, 446, 450 (2000); Ford v. Georgia, 498 U.S. 411, 423-24 (1991}, Both the Elevenih
Circuit, see Wude v, Barile, 379 F.3d 1254, 1264 (11th Cir. 2604), and the Sixth Circuit. see, e.g..
Huichison v Bell, 303 I'.3d 720, 725 (oth Cir. 2002); Bird v, JTurss, 110 Fed. A’A.lpp?i 474, 478

(oth Cir. 2004) (unpub. op.), heve applied this standard to statutes of limitations. See also

Peterson v, Brennan, 2004 WIL 1505233 at *7 n, 10 (12D, Pa. Julv 13, 2004) (slip op.). Statutes

of limitations are rules of procedure governing the processing of a case through the judicial

=

"The District Cour
for this distinction, f3sca [AC
Aldabera’s statute of lm‘ﬂf‘ 1 T procedurat default or arrive at the izsuc of
her Mr. Siebert’s claims 2 Faviad, the Eleventh Circult onappeal.
Mr. Siebert conrends that H.Af 177 55 based on a deduction inat does ot follow trom Siebert [ (that
Alabama’s statute of limitations was not firmly estabished and regularly followsd only as a
duriadictional rule, but was as anoijurisdictional rule )F wloa tacts derived from inapposite caseiany

AU Ad :‘3 37, REZ {1 1th Cir. 2003), as support

adress furthe holdingsoi[,{uxmwr RIMITE
11

VWAS I ]t“

R
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system.” (For example, Alabaing’s posi-conviction statuie of Hmitations is set forth in Rule
.
2.4

2.2(c) of the Alabama Ruies of Cniminal FProcedure) Such rules, including statutes of

lirnitations, must bz consistentiy applied to avold violating due process requirements under the

federal Constitution. Bwnhom v, Supericr Court of California, County of Marin, 493 U8, 604

{1990) (Breanan, 1, concwrring in the judgment) (“The critical insight of Shaffer [v. Heitner, 433

3

1818 {1977 is that all rules of junisdiction, even ancient ones, must satisfy coatemporary

notions uf due process™). To hold otherwise would mean that state courts could accept some

uniimely petitions and deny othery 2t whim and that such capricious decisions would be accorded

s

full deference by federal courts. That cannot be this Court’s intention. The concemn of this Court

in Pace was to defor 1o the states’ right to devise their own rules for filing in order to maintain

comity between state courts and federal courts, Federal courts owe no deference, howaver, (o

state statwes or rules of procedure which viclate consttutional principles; rather, they have z
duty to overrule them. Davis . Weehsier, 263 U.S. 22, 24 (1923) (“Whatever springs the State
ay set for those who are endeavoring 1o assert rights that the Staie confers, the assertion of

1

federal rights, when plainly and reasonably made, is not to be daizated under the name of local

practice”).

-

The problem with Alabama’s statute ol iimltalivns al the time of My, Sicbert’s state post-

s other oirentr, b()%i—f)r‘f-“ﬂ, bas ceclined to read that opinion as barring a!!inr; Y

mito state court decislons regarding Ui d The Sev ent’r Circuit recently applied the “adequate
and independent state grounds” to a state cowrt's ruling on a petitioner’s failurs o mect a
siatule Ui’limiiaﬁ‘c in Swidili v 415 1.3d 649, 6..:3 (712 L,u July 12, 2003). Thet court

found that the petitioner’s lederal statuie OT lmiiztions was olled during the peadeaey of his swate
poat-(_.cnmca_mn pmx_lon beozuse the state appellate couwrt’'s dismissal addressed the merits of the
claims and mads only an ambiguous reference to the possioility that petitioner did not comply with
the state statule of Emitations.



conviction suit wag not that expliciy, statutonly established excertions required some degres of

meriis review, as in Paee, but that the character of the statite of imitanons tself was 1n question.

:

The Fleveath Circuit, in Sichert [, determined that fhis inconsistency. atfecting both form and

application, made Alabama’s statute of Hmitations unwerthy of the deference otherwise dus a

1

state 1ule by a federal court. Because this Court, in Face, reviewed a jurisdictional statute of

Jimitations against which ne challenge of incorsistency had been raised, the hoiding that “[wlhen

1

post-conviction petition is untimely under state law, ‘that [1s5] the end of the maltter’ for

parposes of § 224432y 344 U.S. at 414, is inapplicable to this case and not contrary to the

P

Fievanth Cirenit's decision 1n Siebert [ end itz allirmance of Siebert [ in Siebarr [T,

Lot

Thiz Court’s citation of Alabama’s Rule 32 in {ootnote 7 of Pace does not
answer whether the “firmly estabfished and regulariy followed” standard
applies to post-conviction statutes of limitations,

Contrary to the State’s assertion, see Pet. at 15-17, this Court’s ciration of Alabama’s
Puile 32 27cy in fooote 7 in Pace does not stamp Alabama’s statute of imitations with a seal of
approval barring any examination of its appiication. 344 U.S. at 417, n.7. All foolnote 7 does is
distunguish between the form of time bars such as statutes of Imitations and procedural bars
respecting individual claims. See id Alabama’s Ruie 32.2(¢) time bar, o# its face, appears to be
an avsolute bar o any court’s consideration of an antimelv petition, but in practice Alabama
courts themaelves did not so inwerprat the rule at the time Mr. Siebert’s petition was in state court,

A

Swe foward v Stare, 616 300 24 388 (Alas Crim. Apn, 1993% Jacksow v Stare, 612 So, 24 1336

(Ala, Crivne App. 19923 see wivo Callafion v Staie, 767 So. 2d 280 (Ala Crim. App. [995)
Jores v Stafe, 753 So. Zd 1174 (Ala. Crim. App. 1999 This Court, in Pace, noticed Rule

v a3 en example of onz forrr inowhich a statute of Hmiiations may anpear; that notice

—
al




cdrries ne further signiticance and does not address, much less answer, tie question presented o
this Court on appeal of Siebere I,
Furthermore, in its amicus brief 1o this Court in Pace, the State of Alubana represented
lizat Alebama’s post-conviction statute of {imitations is jurisdictional and cxplicitly equated it 1o
Pennsyivania’s: “the Pennsylvania Legislature placed the post-conviction statuie of limitation #ot
in the “Eligibility for Relief” section alongside the laches and successive-peiition provisions, see
2 Pa. Cons. St § 9543, bwt, instead, in a separate section titled *Jurisdiction cad Proceedings.”
id, § 9545, Alabama utilized restrictive language to achieve precisely the same result.” Brief for
the State of Alabama et al. as Amici Curias Supporting Respondent, Face, (No. (03-9627) 2005
W1 154150 (emphasis in original). Alabaraa’s statute of limitations is not a legislatively-cnacted
statule, but a courl rule, see Ex parte Ward, — So. 2d —, 2007-WL 15 50354, at *6, and Alabama’s
Supreme Court  has now disavowed any jurisdictional character for that rule. id. Any
sighificance that might have been accorded to the.side—by—side placement of Pennsylvania’s
legislatively-enacted, jurisdictional statute of limitations and Alabama’s court-made. affirmative
delense statute of limitations in footsote 7 1s undercut by the Ex parte Ward decision. post-dating

Pace.

S

Even if Siebert II were to be read as distinguishing affirmative defense
statufes of limitations from jurisdictional and, therefore, not encompassed by

Face, such a distinction is supportable,

Where w swonute of limitations is jurisdictional, a petiton tiled beyond its Uit is untimely
when filed and rersains upiimely. A jurisdiciional mater can Fe raised a2t anv 10Me, TVon on
appeal.  Lanier v. Siate, 733 So. 2d 931, 9335 (Ala. Crim. App. 1998). Sugh o requirement is

reasenably described as a “condition of {iling,” 2 rule which “gofes] to the very initiation of a

19



petition and # court’s ability to consider that petition.” Pace, 544 U.S. at 517, However, where a
state applies ity statule of Lmitations as an affirmative defense, a petition, even though filed
beyond the limit, would be timely for toiling purposes if the state never raises the defenss. Thus,
ite “proper filing” depends, not on compliance with the miles governing filing, but with an
unprediciable, and subsequent, circumstance.  Given these differsnces in applicability,
Jistinguishing botween jurisdictional statutes of limitations as filing conditions and affirmative
defense statutes of limitations as conditicns to obtzining relief maices sense. An alfinmative
defense statute of limitations depends, for s effectiveness, on being raised at the gpproprizie
time, as with oher rules governing procedural defauvlt. 1t does not operate as a bar ona court’™s
ability to hear the case.

States have the right to establish their own procedures for processing post-conviction
petitions, as long as they comply with constituiional requirements of due process, and federal

courts can have no interest in creating a “filing” requirement which a state has not itsclf chosen

to implement. Nor can federal courts have any interest in interpreting a state’s procedural rules

o

soverning post-conviction petitions more stringently than does the state 1tsell. Alabama’s post-
coinviction slatute oi limitations has now been expliciily declared an affirmative defense. Fx
parie Ward, — Se. 2d —, 2007-W1L 15376054 ot *7. A defense 1s not and never has been a

“condition of filing.”

< Mr. Siebert s not waived fhe issue of squitable folling.
Mr. Sizbert did raise the issue of couitable toiling in his initial brief o Fleventh Circuit in
thie praver Jor velisfl Brief of Appeliant, Sigbere £, ar 21, CF Petoat 60 6; 12 0 110 There he

asked for remand {orthe District Court 1o coastder the isste, which it hud not revisiisd on {irst




remznd. Bricl of Appeliant, Siebert {4, at 21, Mr. Sicberc siover l"mamf receivad notice of the
issuance of a certificate of judgment. Furthermore, state law was confused about when direct
appeal concluded ard the statute of Imitations began to run.  See discussion above under
Starement of the Case, Section A, Additionally, the confusion in Alabamea’s law shout the
operation of ifs post-conviction stature of limitations, and s inconsistentl application, argues for

i Laed

ederal limitations period for this first habeas petition 1n a capital case.

i

piy

toliing the

6. The State seeks to foreclose federal review of state court findings concerning
timeliness in the wake of a decision of the Alabama Supreme Court thai

.

Alabama’s post-conviction statute of limitations has beea applied im a
manner incoasistent with the state constitutiomn.

The State has never argued below that Alabama’s post-conviction statuie of limitations is
an affirmative defense, Since the filing of its Amendad Answer in the siate post-conviction irial
court 1n 1995, the Staie has maintained that Rule 327s starute of limitations is junisdictional, Sze,
e.g., Siate’s Amended Answer and Motion to Dismiss, Tab #1R-40 zt 539-40; State’s Brief on
Appesl to the Alabama Court of Criminal Appeals, Tab #R-44 at 19-20; Respondent’s Answer o
Sieber?’s Petition for Writ of Habeas Corpus, Sieberr v Falcy, No. 1:01-CV-02323-1PJ.TMP
(N.D. Ala. filed Sept. 14, 2001) (Dee. # 3ar 3,5, 7,3, 11,13, 14, 16, 18, 20, 22, 24, 26, 27, 29,
32, 33). Thus, the Stare’s new-found advocacy of atfirmative defense statutes of limitations has
iittle or nothing to do with Mr. Siebert’s case now on appeal before this Court.

A few months alter the Bleventh Cironit decided Siesert /7, the Alabama Supreme Cowrt
issued s first proncuncement respecting the character of Alabama’s post-conviciion siacuie of
o 1

limitations, twenty veers afler 1ts adopzion.”” In £x parre #ard, — 30, 24 — 20067 W1, 1376005

A

Pemmorary Fule 20, the predecessor to Rule 32, ﬁ st impesed a statute of Umitations in
L, 7

post-conviciion procaedings in Alabama starting from its effzctive April 1, 1987

21




(Ala, June 1, 20073, cited ar Pet. et 7 0.7, the Adabama Sapreme Court agreed with the potitioner

in that case that Rule 3275 starute of fimutations, as a cowt rufz and not a legslatively enacted
starere, could not be jurisdictional under Alabama’s Constitution and, therefore, will be appiad

henceforth as an aifinnative defonse,
Since 18 dectston 1 Wiillicms m 2000, the Alabama Court of Criminal Appeals has
applied Alabama’s post-conviction statuie ot lmitations as 2 jursdictional bar. Were this Count

to grant certloran on the State’s question presented and agree with the State that Face allows no

federal review of state court timeliness rulings “whatever the circumstances,” vee Fetl at 12
federal courts in Alabama end the Fleventh Circuit will be bound to defer to timeliness rulirgs
which Alabama’z highest coun has now deciared unconstitunonal under the laws of thar state.

Such an cutcome would indeed transiorm the “considerations of comity and federalism”

undergirding fvderal deference to state mulings on timeliness into “an and ritual of meaningicss

)

form.”” Lee v Kemna, 534 U5, 362, 385-86 {2002) (citation omitted).

N
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CONCILUSION
WHEREFORE, for all of the foregoing reasons, Mr. Siebert requests thai this Court
deny certiorart and reqiand this case to the Lisventh Cireuit for further proceedings.
Dated this 17th day of September 2007,

Respectiudly submutted
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