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QUESTIONS PRESENTED
The Age Discrimination in Employment Act (ADEA)
prohibits employment practices that have an unjustified
disparate impact on older workers, Smith v. City of Jackson,
Miss., 544 U.S. 228 (2005), but also provides that it "shall not
be unlawful for an employer.., to take any action otherwise
prohibited
where the differentiation is based on
reasonable factors other than age." 29 U.S.C. §-623(f)(1).
The questions presented are:
1. Whether an employee alleging disparate impact under
the ADEA bears the burden of persuasion on the "reasonable
factors other than age" defense, as held by the Second Circuit
in this case in conflict with the decisions of other circuits and
a regulation of the Equal Employment Opportunity
Commission.
2. Whether respondents’ practice of conferring broad
discretionary authority upon individual managers to decide
which employees to lay off during a reduction in force
constituted a "reasonable factor other than age" as a matter of
law.

ii
PARTIES TO THE PROCEEDINGS BELOW
The plaintiffs in this case include Raymond Adams,
Wallace Arnold, Deborah Bush, William Cabot, Allen
Cromer, Thedrick Eighmie, Belinda Gundersen (as appointed
representative of her late husband, Paul Gundersen), Clifford
Levendusky, Clifford Meacham, Bruce Palmatier, Neil
Pareen, James Quinn, Margaret Reynheer (as appointed
representative of her late husband, William Reynheer), John
Stannard, Allen Sweet, David Townsend, and Carl Woodman.
The defendants include Knolls Atomic Power
Laboratory, Lockheed Martin Corp., and John J. Freeh.
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PETITION FOR A WRIT OF CERTIORARI
Petitioners Clifford B. Meacham et al. respectfully
petition for a writ of certiorari to review the judgment of the
United States Court of Appeals for the Second Circuit in this
case.

OPINIONS BELOW
The opinion of the United States Court of Appeals for the
Second Circuit (Pet. App. la-32a)is published at 461 F.3d
134. A prior decision of the court of appeals (Pet. App, 33a69a) is published at 381 F.3d 61. The magistrate judge’s
order denying respondents’ motion for judgment as a matter
of law (Pet. App. 70a-154a) is published at 185 F. Supp. 2d
193.
JURISDICTION
The judgment of the court of appeals was entered on
August 14, 2006. Pet. App. la. The court denied a timely
petition for rehearing and rehearing en bane on January 8,
2007. Pet. App. 155a-56a. On April 3, 2007, Justice
Ginsberg extended the time in which to file this petition to
and including May 9, 2007. App. No~ 06A946. This Court
has jurisdiction pursuant to 28 U.S.C. § 1254(1).
RELEVANT STATUTORY PROVISION
The relevant provisions of the Age Discrimination in
Employment Act, 29 U~S.C. § 623, are reproduced in the
appendix to this petition. Pet. App. 157a-58a.
STATEMENT
Petitioners, all workers above the age of forty, were
terminated off during a reduction in force in which the
employer delegated broad discretionary authority to
supervisors to determine which employees should be fired. A
jury found that respondents’ failure to adequately monitor and
direct that discretionary process had an unlawful disparate
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impact on older workers, in violation of the Age
Discrimination in Employment Act (ADEA), 29 U.S.C.
§ 623. The Second Circuit affirmed the jury verdict in an
initial appeal, but that judgment was vacated and remanded
by this Court for reconsideration in light of Smith v. City of
Jackson, 544 U.S.. 228 (2005). On remand, the court of
appeals.held, in conflict with the decisions of other circuits
and with a regulation issued by the Equal Employment
Opportunity Commission (EEOC), that petitioners bore the
burden of demonstrating that respondents’ employment
practices were unreasonable. The court further held, in
conflict with the position of the EEOC and this Court’s
decision in Watson v. Fort Worth Bank & Trust, 487 U.S. 977
(1988), that the delegation of broad termination discretion to
company supervisors usually would be, and in this case was,
reasonable and therefore immune from disparate impact
challenge. Both holdings require review and correction by
this Court.
1. The ADEA provides that it "shall be unlawful for an
employer . . . to discharge any individual or otherwise
discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of
employment, because of such individual’s age." 29 U:S.C.
§ 623(a)(1).1 The statute further provides that it "shall not be
unlawful for an employer.., to take any action otherwise
prohibited under subsectio [hi (a)... where the differentiation
is based on reasonable factors other than age," ld.
§623(0(1). The EEOC, which has rulemaking and
enforcement authority under the statute,2 has provided, by

~ The Act is limited to discrimination against "individuals who
are at least 40 years.of age." ld. § 63 l(a).
2 See 29 U.S.C. § 628 (providing that "the Equal Employment
Opportunity Commission may issue such rules and regulations as it
may consider necessary or appropriate for carrying out this
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regulation that "’[w]hen the exception of ’a reasonable factor
other than age’ is raised against an individual claim of
discriminatory treatment, the employer bears the burden of
showing that the ’reasonable factor other than age’ exists
factually." 29 C.F.R. §1625.7(e).
The prohibitory language of Section 623 of the ADEA
parallels the prohibition in Title VII of the Civil Rights Act
against employment discrimination on the basis of race, color,
religion, sex, or national origin, See 42 U.S.C. § 2000e-2(a).
This Court has accordingly looked to its cases interpreting
Title VII in construing the ADEA’s prohibition against age
discrimination. See, e.g., Smith, 544 U.S. at 233-34. One of
the Title VII precedents of "compelling importance" to the
interpretation of the ADEA is Griggs v. Duke Power Co., 401
U.S. 424 (1971). Smith, 544 U.S. at 234. In Griggs, this
Court interpreted the common language of Title VII and the
ADEA to prohibit intentionally discriminatory employment
practices as well as practices that have an unjustified
disparate impact on protected employees. 401 U.S. at 429-30.
The Court later held that Griggs’s disparate impact analysis
applies not only to employment tests and criteria, like those at
issue in Griggs itself, but also to an employer’s "system of
subjective decisionmaking," Watson, 487 U.S. at 990, like the
one challenged in this case.
In subsequent decisions, including Wards Cove Packing
Co., lnc. v. Atonio, 490 U.S. 642 (1989), this Court provided
a framework for considering disparate impact claims under
Title VII. First, the "plaintiff must begin by identifying the
specific employment practice that is challenged" and show
that the "challenged practice has a significantly disparate
impact on employment opportunities" for protected workers.
Id. at 656. If that burden is satisfied, "the case will shift to
any business justification [the employer] offers .for [its] use of
chapter"); id. § 626(a)-(b) (providing EEOC enforcement authority
with respect to private employment); id. § 633a(b) (same for
federal employment).
_
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these practices." Id. at 658. This so-called "business
necessity test" contains two components: "first, a
consideration of the justifications an employer offers for his
use of these practices; and second, the availability of
alternative practices to achieve the same business ends, with
less racial impact." Id. With respect to the business
justification, "the dispositive issue is whether a challenged
practice serves, in a significant way, the legitimate
employment goals of the employer." ld. at 659. On this
question, ’,employer carries the burden of producing evidence
of a business justification for his employment practice" but
the "burden of persuasion . . . remains with the disparateimpact plaintiff." ld. If the employer produces evidence of a
business justification, and the employee fails to rebut it, the
employee may yet prevail by identifying "alternatives to [the
employer’s] hiring practices that reduce the racially disparate
impact of practices currently being used" and would be
"equally effective.., in achieving [the employer’s] legitimate
employment goals." Id. at 660-61.
In Smith v. City of Jackson, 544 U.S. 228 (2005), this
Court held that the ADEA, like Title VII, prohibits
employment practices that have an unjustified disparate
impact on protected workers, ld. at 240. The Court further
concluded that "Wards Cove "s pre- 1991 interpretation of Title
VII’s identical language remains applicable to the ADEA."
ld.3 However, the Court also held that "’the scope of
disparate-impactliability under ADEA is narrower than under
Title VII," because the ADEA (but not Title VII) contains an
exception for disparities resulting from "reasonable factors
other than age." Id. This "RFOA" provision, the Court held,
precludes liability for employment practices that would
otherwise be unlawful under Wards Cove, if the practice is
3 In 1991, Congress amended Title VII, but not the ADEA, to
alter the burden-shiffing regime established in Wards Cove. See
Smith, 544 U.S. at 240 (discussing Civil Rights Act of 1991, § 2,
105 Stat. 1071).
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"reasonable." 544 U.S. at 241. Without addressing which
party bears the burden of proving or disproving the
"reasonableness" of the employer’s practice, the Court
concluded that the practice before it - giving larger
percentage pay raises to less senior employees in order to
bring "starting salaries.., up to the regional average," id. at
231 - was "unquestionably reasonable," id. at 242.
2. Petitioners are former employees of respondent Knolls
Atomic Power Laboratories who lost their jobs during an
involuntary reduction in force. Pet. App. 4a. Petitioners
claimed, among other things, that respondents violated the
ADEA by designing and implementing the workforce
reduction process in a manner that had an unlawful disparate
impact against older workers protected by the ADEA. ld. at
7a. In particular, the Lab decidedwhich employees to
terminate by instructing certain unit managers to rank their
employees "between zero and ten for performance, flexibility,
and criticality of their skills; and giving up to ten points for
company service." Pet. App. 5a. This system gave
substantial discretion to individual supervisors to determine
whom to terminate,4 and led to "startlingly skewed results."
Pet. App. 7a. Of the thirty-one individuals selected for layoff,
all but one were over forty. At trial, .petitioners’ statistical
expert testified that "the probability of this differential
occurring by chance was approximately one in 348,000." Id.

4 The guidance given supervisors on how to judge an
employee’s "flexibility" and "criticality" did little to constrain that
discretion. Supervisors were told that the "tests for making a
flexibility determination were whether the employee’s ’documented
skills [could] be used in other assignments that [would] add value
to current or future Lab work." Pet. App. 5a-6a. "Critical skills
were those skills that were critical to continuing work in the Lab as
a whole," taking into account whether the skill was "a key technical
resource" and whether it was available elsewhere within the Lab or
in the external labor market, ld. at 6a (emphasis in original).
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at 42a.~ Petitioners’ expert further found that. the disparate
effect on age arose principally from the ill-defined criteria of
"criticality and flexibility" that relied on the subjective
impressions of individual managers and, hence, were
potential vehicles through which supervisors could give effect
to overt or subconscious bias against older workers. Id.
The expert also testified that "the procedures set up-for
review of the individual managers’ decisions ’did not offer
adequate protections to keep the prejudices of managers from
influencing the outcome.’" ld. For example, although the
written policy required the Lab’s management to conduct a
disparate impact analysis to guard against age discrimination,
the actual analysis conducted simply compared the average
age of the Lab’s more than 2000 employees before and after
the reduction in force; unsurprisingly, the average changed
little as the result of terminating less than two percent of its
workforce, ld. at 43a.
3. Petitioners sued respondents claiming, among other
things, that their."unaudited and heavy reliance on subjective
assessments of ’criticality’ and ’flexibility" had an unlawful
disparate impact based on age in violation of the ADEA. Pet.
App. 7a. The parties consented to have the jury trial
conducted before a magistrate. After hearing extensive
testimony and evidence, the jury found that petitioners had
established all the elements of an ADEA disparate impact
claim under the law of the Second Circuit at the time. ld. at
45a. In particular, the jury found that plaintiffs had "proven
that a specific employment practice of the defendants . . .
although non-discriminatory on its face, had an adverse
impact on the plaintiffs because of their ages"; that
defendants failed to "articulate[] a business justification for
5 The odds varied depending on the comparison drawn, the
highest reflecting the chance of drawing thirty workers older than
forty off the lists of workers chosen for consideration for layoff,
which was "approximately one in seventy-three," a stillstatistically significant correlation. Id.

selecting the plaintiffs for termination"; that plaintiffs had
proven "that an alternative practice would have been equally
effective, in achieving the defendants’ legitimate employment
goals as the method actually followed by the defendants" and
that defendants acted willfully. Id. The magistrate judge
denied respondents’ motions for judgment as a matter of law,
id. at 72a., and the Second Circuit affirmed, id. at 36a.
4. Shortly thereafter, this Court issued its decision in
Smith v. City of Jackson, 544 U.S. 228 (2005), agreeing with
the Second Circuit that a disparate impact cause of action
exists under the ADEA but making clear that an employer is
not liable for a disparate impact that is the result of a
reasonable factor other than age. Subsequently, this Court
granted respondents’ petition for certiorari, vacated the
Second Circuit’s judgment, and remanded for reconsideration
in light of Smith. 544.U.S. 957 (2005).
On remand, the EEOC filed an amicus brief in support of
petitioners, arguing that under Smith, the employer bears the
burden of proof on the RFOA defense. See EEOC C.A. Br.
14. More specifically, the Commission argued that the
employer must "prove that the challenged employment
practice was reasonably designed to further or achieve an
important .and legitimate business purpose and was
administered in a way that reasonably advances that purpose."
Id. at 18. A divided panel rejected that view and reversed the
denial of respondents’ motion for judgment as a matter of
law. The majority concluded that Smith cast no doubt on
petitioners’ showing that respondents’ layoff practices caused
"startlingly skewed results" having a marked disparate impact
on the basis of age. Pet. App. 7a. The majority concluded,
however, that under Smith, it was no longer sufficient for
petitioners to show that an alternative practice could have
avoided the disparate impact, as had been the rule in the
Second Circuit prior to Smith. Id.-at 9a. Instead, the court
held, "the appropriate test is ’reasonableness,’ such that the
employer is not liable under the ADEA so long as the
challenged employment practice, in relying on specific non-
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age.factors, constitutes a reasonable means to the employer’s
legitimate goals:" ld.
The question then became whether the jury verdict could
be sustained under that standard. To resolve that question, the
court was required to determine "who bears the burden of
persuasion with respect to the ’reasonableness’ of the
employer’s proffered business justification under the ADEA
disparate-impact framework." ld. at 1 la. Agreeing with the
Tenth Circuit, and disagreeing with the EEOC, the court held
that burden belongs to the plaintiff.~ See.id. (citing Pippin v.
Burlington Res. Oil& Gas Co., 440 F.3d 1186, 1200 (10th
Cir. 2006)). The majority acknowledged that there "is some
force" to the arguments to the contrary, including that the
RFOA provision "(i) permits conduct that is ’otherwise
prohibited’ - language that suggests an affirmative defense;
and (ii) is listed in the statute after the bona fide occupational
qualification (’BFOQ’) exception - an affirmative defense for
which the Supreme Court has strongly suggested the
employer bears the burden of persuasion." ld. at 13a
(citations omitted). The majority nonetheless concluded that
the employee should bear the burden of disproving
reasonableness, because is it "hard to see how an ADEA
plaintiff can expect to prevail on a showing of disparate
impact based on a factor that correlates with age without also
demonstrating that the factor is unreasonable." Id. at 14a.
The court then proceeded to decide whether the evidence
produced at trial was sufficient to satisfy petitioners’ burden.
Id. at 16a-19a. The court acknowledged that the system of
discretionary decisionmaking chosen by respondents risked,
and indeed produced, a massive reducti-on in employment
opportunities for older workers. Id. at 17a. It held, however,
that this fact had no bearing on the reasonableness of the
system. Id. at 18a-19a. The Court likewise recognized that
"the process could have been better scrutinized to guard
against a skewed layoff distribution.’, ld. at 19a. But the
court nonetheless held as a matter of law that employment

practices based on discretionary decisionmaking are generally
immune from challenge under the ADEA:
Any system that makes employment decisions :in, part
on such subjective grounds as flexibility and
criticality may result in outcomes that
disproportionately impact older workers; but at least
to the extent that the decisions are made by managers
who are in day-to-day supervisory relationships with
their employees, such a .system advances business
objectives that will usually be reasonable. _
Judge Pooler dissented. Disagreeing with the majority’s
analysis, she would have held that the RFOA creates a
traditional affirmative defense upon which the defendant
bears the burden of persuasion. Id. at 25a-31a. She explained
that Section 623(t") carved out an exception to liability providing a safe haven for conduct "’otherwise prohibited" by
the Act - as is common with other affirmative defenses upon
which the defendant bears the burden of proof. Pet. App.
26a-27a. She also noted that Congress had expressly included
the "otherwise prohibited" language in a parallel provision
(Section 623(0(2)) to overturn this Court’s decision in Public
Employees Retirement System of Ohio v. Betts, 492 U.S. 158
(1989), which had construed that provision not to create an
aff’maaative defense. Pet. App. 27a-28a. Judge Pooler further
observed that "several circuits have characterized the RFOA
provision and other Section 623(0 .exemptions as affirmative
defenses." Id. at 29a (collecting eases).
The Second Circuit denied petitioners’ subsequent
petition for rehearing and rehearing en bane. Id. at 155a-56a.
This petition followed.
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REASONS FOR GRANTING THE WRIT
The court of appeals’ decision in this case deepened a
division of authority over. an important question that
frequently arises under the ADEA, and which this Court
previously granted certiorari to decide but did not resolve.
See Western Air Lines. Inc. v. Criswell, 472 U.S. 400,-408
n,10 (1985). In holding that employees bear the burden of
disproving the asserted reasonableness of an employer’s
discriminatory practices in an ADEA disparate impact case,
the Second Circuit’s decision is in accord with the law of the
Tenth Circuit, but in conflict with decisions from the Sixth
and Ninth Circuits. At the same time, the court of appeals’
decision rejected the interpretation given the Ac~ by the
agency Congress tasked with administering the statute, as
expressed through notice-and-comment rulemaking. The
Second Circuit’s declaration that reliance upon subjective
decisionmaking by direct supervisors will ordinarily be
reasonable - and therefore beyond disparate impact challenge
-under the ADEA - also conflicts with this Court’s decision in
Watson v. Fort Worth Bank & Trust, 487 U.S. 977 (1988),
which.held that such a "system of subjective decisionmaking"
is subject to challenge under a disparate impact regime.
Certiorari should be granted to resolve these conflicts.
I. This Court Should Resolve The Growing Division
Among The Courts Of Appeals Over Who Bears The
Burden Of Persuasion On The "Reasonable Factors
Other Than Age"Defense.
Whether employers or employees bear the burden of
proof under the ADEA’s "reasonable factors other than age"
defense is the subject of a substantial, mature circuit split
awaiting resolution by this Court. The question is all the
more urgent because two circuits now apply a standard
contrary to that applied by the EEOC in the course of its
administrative responsibilities under the Act. Granting
certiorari in this case would remove that untenable conflict
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while also providing this Court an opportunity tO bring much
needed clarity to the level of deference owed the EEOC’s
ADEA regulations.
A.

The Decision Below Deepened A Circuit Split On
The Burden Of Proof Under The RFOA
Provision.
The decision in this case exacerbated a long-standing
division of authority this Court attempted, but failed, to
resolve in Western Air Lines, Inc. v. Criswell, 472 U.S. 400
(1985). See id. at 408 n:10. This petition provides the Court
an opportunity to finishthe work it began in that ease.
In Western Airlines, commercial pilots brought a
disparate impact challenge to their employer’s policy of
forbidding pilots from "downbidding" for the position of
second officer, alleging that it had a disparate impact on the
basis of age. See Criswell v. Western Air Lines, Inc., 514 F.
Supp. 384, 391 (C.D. Cal. 1981).6 The pilots prevailed at trial
and the airline appealed, arguing that "that the district court
erred in instructing the jury that the defendant had the burden
of proving ’by a preponderance of the evidence’ that its
decision.., was motivated by ’reasonable factors other than
age.’" Criswell v. Western Air Lines, Inc., 709 F.2d 544 (9th
Cir. 1983). The Ninth Circuit rejected that assertion,
explaining that the employer
confuses the elements of and burdens borne in the
ease-in-chief and those of an affirmative defense.
The "reasonable factors" defense appears alongside
the BFOQ exception in the ADEA, 29 U.S.C.
§ 623(0, and is an affirrnative defense for which the
employer bears the burden of proof.
ld. For this conclusion, the Ninth Circuit cited the EEOC’s
regulation at 29 C.F.R. § ,1625.7(e); which provides that "the
6 The plaintiffs also challenged the airline’s mandatory
retirement age for pilots. 514 F. Supp. at 391.
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employer bears the burden of showing that the ’reasonable
factor other than age’ exists factually."~ 709 F.2d at 553.
The court further relied on a prior regulation of the
Department of Labor that likewise provided that~ the RFOA
provision "must be construed narrowly, and the burden of
proof.., will rest on the employer." Id. (citing 29 C.F.R. §
860.103(e) (1982)).7 This Court granted certiorari to decide
the burden of proof question, but ultimately failed to reach it.
See 472 U.S. at 408 n.10.
In Laugesen v. Anaconda Co., 510 F.2d 307 (6th Cir.
1975), the Sixth Circuit expressed the same understanding of
the Department of Labor regulation as the Ninth Circuit,
explaining that the provision was directed at shifting the
burden of persuasion to the employer in a disparate impact
ease. Id. at 315.8 See also Cova v. Coea-Cola Bottling Co. of
St. Louis, Inc., 574 F.2d 958, 959-60 (8th Cir, 1978) (stating
that the employer bears the burden of the proof on the RFOA
defense in a disparate treatment ease).9
7 AS originally enacted, the ADEA authorized the Secretary of
Labor to issue implement’mg regulations. See Pub. L. No. 90-202
§ 9, 81 Stat. 605 (1967). Pursuant to Regrganization Plan No. 1 of
1978, Congress transferred enforcement authority over the ADEA
from the Department of Labor to the EEOC effective July 1, 1979.
See Reorg. Plan No. 1 of 1978, 3 C.F.R. Section 321, reprinted in
92 Stat. 3781 (1978).
s While the statement was dicta, there is no basis to believe
that the courts of the Sixth Circuit would not follow this
understanding when confronted by the question presented in this
case.
9 As Judge Pooler noted below, a number of courts have
characterized the RFOA provision as embodying an "affirmative
defense." See Pet. App. 29a (citing, e.g., Erie Country Retirees
Ass’n v. County of Erie, Pa., 220 F.3d 193, 199 (3d Cir..2000);
Baker v. Delta Airlines, lnc., 6 F.3d 632, 639 (9th Cir. 1993); Cova
v. CocazCola Bottling Co, of St. Louis,.- lnc., 574 F.2d 958, 959-60
(8th Cir: 1978)). See also Enlow v. Salern-Keizer Yellow Cab Co.,
lnc., 389 F.3d 802, 808 (9th Cir. 2004).
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Other courts, however, have held that the plaintiff bears
the burden of disproving the reasonableness of the employer’s
practice under the RFOA provision. In this case, while
acknowledging that there was "some force" to the contrary
view, the Second Circuit concluded that "the best reading" of
the ADEA is that "the plaintiff bears the burden of persuading
the factf’mder that the employer’s justification is
unreasonable." Pet. App. l la. The court specifically
embraced the Tenth Circuit’s decision in Pippin v. Burlington
Res. Oil & Gas Co., 440 F.3d 1186 (10th Cir. 2006). See Pet.
App. 1 la. In Pippin, the Tenth Circuit held that
after an employee establishes a prima facie case of
disparate impact age discrimination under the
ADEA, the burden of production shifts to the
employer to assert that its neutral policy is based on
a reasonable factor other than age ..... [T]o prevail
on an ADEA disparate impact claim, an employee
must ultimately persuade the factf’mder that the
employer’s asserted basis for the neutral policy is
unreasonable.
440 F.3d at 1200 (emphasis in original).
Two other circuits have said that the employee bears the
burden of proof on the RFOA defense in cases involving
disparate treatment, but have not considered whether that
holding applies to disparate impact cases. See Iervolino v.
Delta Air Lines, lnc., 796 F.2d 1408, 1416 (llth Cir 1986)
("We have repeatedly .held that the plaintiff bears the burden
of persuasion on the RFOA defense."); Marshall v.
Westinghouse Elec. Corp., 576 F.2d 588, 590-91 (5th Cir.
1978) (holding that RFOA provision is not an affirmative
defense).
B.

Allocation Of The Burden of Proof On The
RFOA Defense Is A Question Of Recurring
Importance In ADEA Litigation.
This division of authority should be resolved by this
Court in light of the recurring importance of the issue.
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Congress enacted the ADEA because it found that older
workers were routinely subject to an array of overt and subtle
discrimination, including the "discriminatory effects
result[ing] from ’[i]nstitutional arrangements that indirectly
restrict the employment of older workers." Smith, 544 U.S. at
232 (citation omitted). As a result; ADEA disputes, including
disparate impact claims, are common,~° particularly in cases
such as this, involVing involuntary.reductions in force.l! See,
e.g., Aida M. Alaka, Corporate Reorganizations, Job Layoffs,
and Age Discrimination: Has Smith v. City of Jackson
Substantially Expanded the Rights of Older Workers Under
theADEA?, 70 ALBANY L. REV. 143 (2006).
Very often-the burden of proof on the RFOA defense is
outcome-determinative. By its nature, the "reasonableness"
standard cannot be applied with mathematical precision. And
in many cases, like this one, an employer may be able to
articulate a weak justification for employing a practice with a
marked discriminatory effect. Whether that explanation is
sufficient to avoid liability will often depend, as in this case,
~0 The EEOC does not publish statistics that distinguish
between disparate treatment and disparate impact claims under the
ADEA, but its data does show that the agency has received more
than 90,000 charges of age discrimination over the past five years
for which data is available. See Age Discrimination in
Employment Act (ADEA) Charges, FY 1997-FY2006 (available at
http://www.eeoc.gov/stats/adea.html).
11 See, e.g., Reminder v. Roadway Express, lnc.,_No. 06-3224,
2007 WL 414273 (6th Cir. 2007) (disparate impact claim to
reduction in force); Pippin, 440 F.3d at 1189 (same); Smith v.
Allstate Ins. Co., 195 Fed. Appx. 389 (6th Cir. 2006) (same);
Seasonwein v. First Montauk Sec. Corp., 189 Fed. Appx. 106 (3d
Cir. 2006) (same); Durante v. Qualcomm, Inc., 144 Fed. Appx. 603
(9th Cir. 2005) (same); Keating v. Harsco Corp., 109 Fed. Appx.
835 (8th Cir. 2004) (same); Pottenger v. Potlatch Corp., 329 F.3d
740 (9th Cir. 2003) (same); Evers v. Alliant Techsystems, lnc., 241
F.3d 948 (8th.Cir. 2001).
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on who bears the burden of persuasion on the question of
reasonableness. See Pet. App. 16a-19a.
Accordingly, the current circuit split risks treating
similarly situated workers and employers differently
depending on accidents of geography, a disparity inconsistent
with Congress’s intent to create a uniform national law
regarding age discrimination in employment. Only this Court
can restore that intended uniformity to the law.
C. The Conflict Between Two Courts Of Appeals
And The EEOC Provides Additional Reason For
Review By This Court.
The Second and Tenth Circuits’ failure to defer to the
EEOC’s interpretation of the RFOA provision - expressed in
a notice~and-comment regulation as well as an amicus brief to
the Second Circuit in this case, see EEOC C.A. Br. 14 - is not
only erroneous, see infra, but also creates an untenable
conflict between the administrative and judicial enforcement
of the statute in these circuits.
That conflict gives rise to two distinct problems. First,
the conflict will predictably lead to different treatment of
private and federal employees subject to the same
employment practices. In 29 U.S.C. § 633a, Congress gave
the EEOC responsibility for. enforcing the proscriptions of the
ADEA against federal employers, along with the authority to
"issue such rules, regulations, orders, and instructions as it
deems necessary and appropriate to carry out its
responsibilities under this section." Id. § 633a(b). Pursuant
to that authorization, the EEOC established an administrative
process for adjudicating federal-sector ADEA complaints,
generally culminating with review by the Commission. See
generally 29 C.F.R. Part 16!4; 29 C.F.R. § 1614.401-410.
The resulting decision is binding uponthe federal agency. Id.
§ 1614.502.
As a result, within the Second and Tenth Circuits, private
and federal workers are subject to the opposite standards of
proof in challenging the discriminatory impact of identical
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employment practices. In EEOC administrative proceedings
challenging federal practices, the burden of proving the
RFOA defense falls upon the employer; in parallel private
litigation in federal court, the burden falls on the employee. In
many cases, that difference may result in the same practice
being deemed illegal or not depending on whether the
employer is a private corporation or a federal entity.
Whether a particular.reduction-in-force practice is held illegal
under the ADEA should not depend on whether the lab is run
directly by a federal agency or, instead, operated by a private
entity on a government contract.
The disagreement between the EEOC and the circuits
also gives rise to a second difficulty with practical
consequences for the private sector. While the EEOC does
not have direct adjudicative authority over private employers
as it does over federal agencies, the Commission nonetheless
has a substantial role in enforcing the ADEA against private
employers. By statute, the EEOC is required to receive and
evaluate private-sector ADEA complaints. See 29 U.S.C. §
626(d). If the Commission determines that the charge of
discrimination is well-founded, it is authorized to commence
conciliation and, if conciliation fails, litigation. See 29 U.S.C.
§ 626(b). In deciding whether a disparate impact claim is
meritorious, and whether to commence litigation in response
to that charge, the EEOC will apply its regulation placing the
burden of proving the RFOA defense on the employer. If that
regulation is invalid, employers may be unnecessarily subject
to litigation based on an erroneous view of the law. On the
other hand, if the Second and Tenth Circuits have erred in
placing the burden on plaintiffs, workers in those circuits will
be unduly hampered in vindicating their rights under this
important statute.
Review is warranted not only to resolve the conflict over
the meaning of the RFOA provision, but also to address a
longstanding confusion regarding the degree of deference
owed to the EEOC’s ADEA regulations. That issue arose, but
was not resolved, in Smith. In that case, the Fifth Circuit
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declined to give Chevron deference to the EEOC’s ADEA
regulations on the ground that they were labeled as
"interpretive" by the agency. Smith V. City of Jackson, 351
F.3d 183, 189 n.5 (5th Cir. 2003). Other circuits, however,
have applied Chevron to the same "interpretative"
regulations, regardless Of their label. See, e.g., Adams v.
Florida Power Corp., 255 F.3d 1322, 1328 & n.4 (1 lth Cir.),
cert. granted, 534 U.S. 1054 (2001), cert. dismissed, 535 U.S.
228 (2002); Kralman v. lllinois Dep"t of Vet. Affairs, 23 F.3d
150, 155 (7th Cir. 1994); see also General Dynamics Land
Systems, lnc. v. Cline, 540 U.S. 581,600 (2004) (noting that
the "parties contest the degree of weight owed to the EEOC’s
reading" of 29 C.F.R. § 1625.2(a), but not resolving the
question). This Court did not resolve the conflict in Smith,
see 544 U.S. at 239, although members of the Court
expressed different views on the question. Compare id. at
243 (Scalia, J., concurring in part and concurring in the
judgment) (giving Chevron deference to regulation) with id.
at 263,65 (O’Connor, J., dissenting) (declining to give
Chevron deference). This case provides the Court an
opportunity to resolve that outstanding division and
confusion.
D. Review Is Also Warranted Because The Decision
Below Is Wrong.
The Second Circuit’s decision is also wrong, ignoring an
agency interpretation that is due deference and is consistent
with the text, structure, history, and purposes of the Act.
The Text, Structure, History, And Purposes Of
The ADEA Demonstrate That The RFOA
Provision Creates An Affirmative Defense.
The RFOA provision is one of several affirmative
defenses enumerated in subsection (f) of 29 U.S.C. § 623.
That provision begins, "It shall not be unlawful for an
employer" and is followed by three subsections. Two of the
subsections continue with the phrase "take any action
1.
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otherwise prohibited" by the ADEA, making clear that the
rest of the two subsections provide a defense to otherwise
unlawful conduct. See 29 U.S.C. § 623(0(1)-(2). As the
Second Circuit acknowledged, this construction ordinarily is
used to establish an affirmative defense. Pet. App. 13a. And,
in fact, this Court has already recognized that at least one of
the defenses established in subsection (f)(1) - the claim that
"age is a bona fide occupational qualification" - constitutes
an affn’mative defense. See Smith, 544 U.S. at 233 n.3; see
also, e.g., Everson v. Michigan Dep "t of Corr., 391 F.3d 737,
749 (6th Cir. 2004) (recognizing same of BFOQ defense
under Title VII); Healey v. Southwood Psych~ Hosp., 78 F.3d
128, 132 (3d Cir. 1996) (same); Torres v. Wisconsin Dep ’t of
Health & Soc. Servs., 838 F:2d 944, 949 (7th Cir. 1988)
(same); Air Line PilotsAss’n v. TWA, 713 F.2d 940, .954 (2d
Cir. 1983), aff’d in part, rev’d in part, 469 U.S. 111 (1985)
(same).
Nor can there be any serious question that the other
defenses established in subsections (f)(1) and (2) constitute
affhTnative defenses. Subsection (f)(1) exempts employers
from liability where compliance with the ADEA "would
cause such employer.., to violate the laws of the country in
which such workplace is located." The employer is obviously
better situated than an employee (often proceeding without
counsel) to determine and prove whether its practices are
required by. foreign law. Subsection (f)(2) exempts from
liability action taken "to observe the terms of a bona fide
seniority system" or "bona fide employee benefit plan."
When this Court held that the employee bore the burden of
proof with respect to an employee benefit plan under a
predecessor version of subsection (f)(2), see Public
Employees Retirement System of Ohio v. Betts, 492 U.S. 158,
181 (1989), Congress promptly amended the statute to make
clear that the opposite is true. See Older Workers Benefit
Protection Act (OWPA), Pub. L. No. 101-433, § 103, 104
Star. 978 (October 16, 1990) (as amended by Pub. L. No. 101-
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521, 104 Stat. 2287 (November 5, 1990)); 29 U.S.C. §
632(0(2).
In overruling Betts, Congress acted to "restore the
original congressional intent in,passing and amending" the
ADEA. Pub. L. No. 101-133, § 101. The Senate Report
explained that the revised subsection (t")(2)
should be interpreted in a manner similar to the way
the EEOC and most courts have interpreted .the
ADEA’s other affirmative defense, section 4(t")(1)
[29 U.S.C. § 623(f)(1)]. Accordingly, the language
of section 4(t")(1) that is commonly understood to
signify an affirmative defense ("It shall not be
unlawful.., to take any action otherwise prohibited"
by the ADEA (emphasis added)) has been
incorporated as part of section 4(t")(2) and also
section 4(1).
S. Rep. No. 101-263, reprinted in 1990 U.S.C.C.A.N. 1509,
1535. The report goes on to
endorse[] the position of the EEOC that the
"reasonable factors other than age" exception
included in section 4(f)(1) is an affirmative defense
for which the employer bears the burden of proof
(See 29 CFR 1625.7), and express[] approval for
those circuit court decisions that agree with the
EEOC regarding the employer’s burden of proof on
this exception. See Criswell v. Western Airlines, 709
F.2d 544, 552-553 (9th Cir.1982), affirmed on other
grounds, 472 U.S. 400 (1985). See also Laugeson v.
Anaconda Co., 510 F2d 307~ 315 (6th Cir.1975);
Cova v. Coca-Cola Bottling Co. of St. Louis, 574
F.2d 958, 959-60 (8th Cir.1978).
Id.
The purposes of the ADEA are best served by this longestablished understanding of the RFOA provision. As the
Court made clear in Smith, the "reasonableness" requirement
places a modest burden on employers, and is more easily met
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than the "business necessity" test. 544 U.S. at .243. It is not
unfair to place that light burden on the employer, especially
when the employer is best situated to marshal the evidence
relating to the reasonableness of its business choices.
Conversely, it is always difficult to prove a negative.
Plaintiffs are poorly positioned to disprove the reasonableness
of an employment practice when they do not have direct
access to the reasons why the employer chose one method
over another or the evidence relating to administrative cost or
convenience that could support or undermine the
reasonableness of that choice. Although Congress intended to
afford employers substantial leeway to engage in reasonable
practices that have an incidental disparate impact on older
workers, it nonetheless intended to afford employees a
meaningful chance to challenge practices that unreasonably
injure protected employees. Requiring workers to prove the
unreasonableness of the practice would, in a great many
cases, eliminate the possibility of a remedy for conduct
Congress plainly intended to prohibit.
2.

The EEOC’s Interpretation Of The RFOA
Provision ls Entitled To Chevron Deference.
To the extent there is any ambiguity regarding the
ADEA’s allocation of the burden of proof under the RFOA
provision, that ambiguity must be resolved by deferring to the
EEOC’s reasonable construction of the statute.
"This is an absolutely classic case for deference to
agency interpretation." Smith, 544 U.S. at 243 (Scalia, J.,
concurring in part and concurring in the judgment). The
ADEA expressly gives the EEOC authority to issue ,’such
rules and regulations as it may consider necessary or
appropriate for carrying out" the statute.. 29 U.S.C. § 628.
Pursuant to that authority, the EEOC promulgated a
regulation, after notice and comment, providing that "the
employer bears the burden of showing that the ’reasonable
factor other than age’ exists factually.’" .29 C.F.R. §
1625.7(e). That interpretation is consistent with a regulation
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previously issued by the Department of Labor, which stated
that the RFOA provision "must be construed narrowly, and
the burden of proof.., will rest on the employer." In its
amicus brief filed in this case, the Commission interpreted its
regulation to place the burden of persuasion under the RFOA
defense squarely on the employer in disparate impact cases.
See.EEOC C.A. Br. 14; see also Auer v. Robbins, 519 U.S.
452, 461 (1997) (an agency’s interpretation of its own
regulation, expressed in an amicus brief, is "controlling unless
"’plainly erroneous or inconsistent with the regulation.’")
(citation omitted). Under these circumstances, the agency’s
construction controls unless inconsistent with the text of the
statute or otherwise unreasonable. See Smith, ,544 U.S. at
243-44 (Scalia, J., concurring in part and concurring in the
judgment); EEOC v. Associated Dry Goods Corp., 449 U.S.
590, 600, n.17 (1981); see also United States v. Mead Corp.,
533 U.S. 218, 229-31 & n.12 (2001); Chevron U.S.A. Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837
(1984).
The label applied to the regulation is immaterial. "When
Congress has ’explicitly left a gap for an agency to fill, there
is an express delegation of authority to the agency to elucidate
a specific provision of the statute by regulation,’ any ensuing
regulation is binding in the courts unless procedurally
defective, arbitrary or capricious in substance, or manifestly
tute"
contrary to the "statu
. Mead, 533 U.S. at 227 (quoting
Chevron, 467 U.S. at 843-44). While interpretations "such as
those in opinion letters - like interpretations contained in
policy statements, agency manuals, and enforcement
guidelines, all of which lack the force of law - do not warrant
Chevron-style deference," Christensen v. Harris County, 529
U.S. 576, 587 (2000), the regulations at issue here were
generated through notice-and-comment rulemaking. See 46
Fed. Reg. 47724, 47727 (1981). And, "[o]f course, the
framework of deference set forth in Chevron does apply to an
agency interpretation contained in a regulation." Id.
(emphasis added).
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3. Nothing In Wards Cove or Smith Supports
Converting The RFOA Affirmative Defense lnto
An Element Of The Plaintiff’s Case In Chief
In light of the foregoing, the question is whether there is
some significant reason to believe that Congress intended to
treat the RFOA differently than all the other affirmative
defenses established in Section623(f)(1)-(2) and to impose
the opposite allocation of burdens to that established by the
long-standing EEOC and Department of Labor regulations.
The court of appeals believed it had found such a reason in
this Court’s decisions in Wards Cove and Smith. Pet. App.
1 la. That conclusion is wrong.
The court of appeals assumed that Congress intended the
RFOA inquiry as a substitute for the "business necessity" test.
See Pet. App. l la-12a. Given that the plaintiff bore the
burden of persuasion under the now-displaced "business
necessity" test, the court reasoned, it only makes sense that
the plaintiff would also bear the burden of proof on its
replacement. See id. at 12a. That view cannot be squared
with the text of the ADEA or the Court’s decision in Smith.
"As the text makes clear, the RFOA defense is relevant
only as a response to employer actions ’otherwise prohibited’
by the ADEA." Smith, 544 U.S. at 246 (Scalia, J., concurring
in part and concurring in the judgment) (emphasis in
original). See 29 U.S.C. § 623(0(1). Whether an employment
practice with a disparate impact is "otherwise prohibited" by
the ADEA is governed by the traditional Wards Cove
standards, see Smith, 544 U.S. at 240, which requires
application of the "business necessity" test. Only if .the
employment practice fails that test - if, Tor example, an
employee proves that other equally effective means with less
disparate impact were available - does the RFOA defense
come into play, providing a defense if the employer can
demonstrate that the practice, while not a business necessity,
was nonetheless reasonable.
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There is nothing incongruous about placing the burden of
disproving business necessity on the plaintiff, while placing
the burden of proving reasonableness on the employer. The
two issues are quite different: "[u]nlike the. business necessity
test, which asks whether there are other ways for the
employer to achieve its goals that do not result in a disparate
impact on a protected class, the reasonableness inquiry
includes no ,such requirement." Smith, 544 U.S. at 243. The
RFOA provision thus provides a broader defense, but one that
must be proven by the defendant. Because the defense only
comes into play when the employer’s practice has been
shown by the plaintiff to have an unnecessary disparate
impact - a showing that would be sufficient to establish
liability under Title VII - it is entirely appropriate for
Congress to place the burden to avoid liability on the
defendant.12 An employment practice that unnecessarily
harms protected workers, and which the employer cannot
show to be even "reasonable," is one that Congress surely
intended to prohibit under the ADEA.13
12 The court of appeals objected that this construction of the
statute added unnecessary complexity to ADEA adjudications. Pet.
App. 10a-lla n.5. But nothing prevents an employer from
pretermitting the full analysis by establishing at the outset that it
has a reasonable basis for the challenged employment practice.
See, e.g., Smith, 544 U.S. at 241-43 (resolving case on RFOA
defense without first fully analyzing whether practice was
"otherwise prohibited"),
13 The Second Circuit also found support in a supposed textual
similarity between the RFOA provision and Section 703(h) of Title
VII, which provides, in relevant part: "nor shall it be an unlawful
employment practice for an employer to give and to act upon the
results of any professionally developed ability test.",_42 U.S.C. §
2000e-2(h). The court assumed that this provision would not be
treated as an atTlrmative defense because, the court believed, it is
the textual source of the "business necessity" test first announced in
Griggs, upon which the plaintiff bears the burden of persuasion.
See Pet. App. 14a. This argument fails at its premise. While this
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II. This Court Also Should Decide Whether The
"Reasonable Factors Other Than Age" Defense
Precludes, As A Matter Of Law, Challenges To
Reduction-In-Force Regimes That Confer Substantial
Discretionary Decisionmaking Authority Upon Direct
Supervisors.
Certiorari is also warranted to reverse the Second
Circuit’s determination that respondents’ practice of allowing
direct supervisors substantial discretionary authority to
choose which workers to terminate in a reduction in force
constitutes, as a matter of law~ a "reasonable factor other than
age." That holding conflicts with this Court’s decision in
Watson v. Fort--Worth Bank & Trust, 487 U.S. 977 (1988),
and will have a broad impact on ADEA litigation generally
unless corrected by this Court.

Court has said in passing dicta that Griggs was generally
"construing 42U.S.C. § 2000e-2(h)," Albemarle Paper Co. v.
Moody, 422 U.S. 405, 425 n,21 (1975), it clearly did not mean that
the business necessity test derives solely or even principally from
that provision. Griggs itself noted that Section 2000e-2(h)
addresses only discrimination arising from the administration of a
"professionally developed ability test" and therefore did not even
apply to. all the employment practices challenged in Griggs itsel£
See 401 U.S. at 433 n.8 ("It has no applicability to the high school
diploma requirement."). And it obviously does not apply to the full
panoply of other employment practices subject to the business
necessity test. Accordingly, in Smith this Court explained that
"Griggs relied primarily on the purposes ofthe Act, buttressed by
the fact that the EEOC had endorsed the same view." 544 U.S. at
235. Later eases identified a textual basis in a different provision
than cited in Albemarle: the statutory prohibition against actions
that ""deprive individuals of employment opportunities or
otherwise adversely affect his status as an employee because of
such individual’s’ race or age." Smith, 544 U.S. at 235 (quoting 42
U.S.C. § 2000e-2(a)(2)) (emphasis in original).
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A. The Second Circuit’s Decision Conflicts With
Watson v. Fort Worth Bank & Trust.
In Watson, this Court unanimously held that disparate
impact challenges under Title VII were not limited to
employment tests and criteria, but could also be applied to a
company’s practice of making employment decisions in
reliance upon the subjective judgments of its direct
supervisors. See id. at 990 (opinion for the Court); id. at 1011
(Stevens, J., concurring in the judgment). The plaintiff in
Watson was repeatedly passed over for promotions as a bank
supervisor. "The Bank . . . had not developed precise and
formal criteria for evaluating candidates" but "relied instead
on the subjective judgment of supervisors who were
acquainted with the candidates and with the nature of the jobs
to be filled." Id. at 982. _The court of appeals held that
workers were required to challenge the denial of a promotion
under such a system through a disparate treatment claim; they
could not bring a disparate impact challenge to the system of
discretionary decisionmaking. Id. at 984. This Court
reversed. "If an employer’s undisciplined system of
subjective decisionmaking has precisely the same effects as a
system pervaded by impermissible intentional discrimination,
it is difficult to see why Title VII’s proscription against
discriminatory actions should not apply." Id. at 990-91. The
Court recognized that relying on the unchecked discretionary
judgment of individual supervisors gives rise to a very real
"problem of subconscious stereotypes and prejudices"
controlling the distribution of employment opportunities,
precisely the problem .Congress intended Title VII to address.
ld. at 990.
The same problem arises, and is met with the same
solution, under the ADEA. The risk that discretionary
decisionmaking systems may effectuate hidden stereotypes is
aptly illustrated by the facts of this case. Respondents
selected workers to terminate through a process that required
supervisors to rank their workers based on vague and
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subjective criteria such as the workers’ "flexibility" and the
"criticality of their skills." Pet. App. 5a-6a. Using such
criteria risked giving effect to stereotypes of older workers as
inflexible and outdated. And, in this case, use of those factors
without implementation of meaningful checks led to
"startlingly skewed results." Pet. App. 61a n.8. While about
sixty percent of the workers considered for termination were
over forty, "workers over forty constituted approximately
ninety-eight percent of the laid-off workers." ld. at 42a
(emphasis added). Statistical analysis revealed that the scores
for "flexibility" and "criticality" had the greatest influence on
who was selected for termination, ld.
¯ The court of appeals nonetheless held that by enacting
the RFOA defense, Congressintended to pervasively (perhaps
completely) preclude disparate impact challenges to such
practices: The Second Circuit acknowledged .that "probative
record evidence suggests that the factors used.., could have
been better drawn and that the process could have been better
scrutinized to guard against a skewed layoff distribution."
Pet. App. 17a. The court nonetheless held that the jury could
not have rationally held in petitioners’ favor, because of a
legal principle that required entering judgment for
respondents as a matter of law: "at least to the extent that the
decisions are made by managers who are in day-to-day
supervisory relationships with their employees, such a system
advances business objectives that will usually be reasonable."
Id.at 19a.
This pronouncement of law effectively forecloses
disparate impact challenges to subjective decisionmaking
under the ADEA. And it unavoidably conflicts with this
Court’s decision in Watson, which read the common
prohibitory language of Title VII and the ADEA to preclude
discretionary decisionmaking processes that had an
unjustified disparate impact. 487 U.S. at 990-91: There is
nothing in the RFOA defense that authorizes a different rule
for ADEA cases. As the Court recognized in Watson,
"disparate impact analysis might effectively be abolished" if
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construed not to extend to subjective decisionmaking
processes. 487 U.S. at 990. While the "scope of disparateimpact liability under the ADEA is narrower than under Title
VI, Smith, 544 U.S. at 240, it is not so narrow as to be nonexistent. Instead, the statute provides a defense for pi’actices
that are "reasonable," a term that must be understood in light
of the statutory purposes and the legal backdrop against
which the statute was enacted and amended. A principal
purpose of the statute is to eliminate unwarranted business
practices that unreasonably deprive older workers of
employment opportunities. See 29 U.S.C. § 621(a)(2).
Giving supervisors free rein to engage in egregious
discrimination on the basis of age, then failing to employ
simple, inexpensive means to ensure that this discretion is not
abused, is not reasonable in light of that purpose.
The Second Circuit also erred in focusing on the
reasonableness of the employer’s "objectives"- i.e., retaining
flexible workers with critical skills - rather thanthe means
used to pursue that plainly reasonable goal. Petitioners’
complaint is not that respondents attempted-to lay off
inflexible workers with less critical skills; their complaint is
that the means chosen to fulfill that goal were so haphazard
and unconstrained that age e6-uld be used by supervisors as an
illegitimate proxy for flexibility and criticality, thereby
exposing older workers to the central harm the ADEA was
enacted to prevent. To prevent that from happening, the
RFOA defense examines not only the purpose of the
employment practice, but also whether that practice "was
reasonably designed and administered so as to attain that
stated purpose." EEOC C.A. Br. 17. While the employer
plainly is not required to adopt the means with the least
disparate impact, the extent to which "there are other equally
effective ways, at comparable cost, of achieving the
employer’s stated goals with less disparate impact on older
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employees . . . would bear on the reasonableness of the
employer’s~choice." Id. at 20.14
The Second Circuit thus erred in holding that it is usually
reasonable for an employer to rely on unchecked managerial
discretion simply because the supervisors exercising that
discretion had day-to-day experience with their employees.
B. This.Court Should Use This Opportunity To
Provide The Lower Courts And The EEOC
Guidance On The Application Of The RFOA
Defense.
Addressing the application of the RFOA defense in the
context of this ease would provide the lower courts muchneeded guidance on the scope of disparate impact liability
under the ADEA~ Although this Court made clear in Smith
that disparate impact liability is available, but narrower than
under Title VII, it gave little guidance on how the generalized
requirement of "reasonableness" is to be applied in the
context of age discrimination in employment. It gave little
direction, for example, as to whether the reasonableness
analysis takes into account the degree of disparate impact
caused by the defendant’s chosen practice and the availability
of alternatives, as urged by the EEOC, or whether, as held by
the Second Circuit here, those factors are irrelevant.
Compare EEOC C.A. Br. 19-20 with Pet. App. 18a-19a. On
these questions, the courts cannot turn to TitleVII precedents
for guidance, as only the ADEA contains a RFOA defense.

14 Smith is not to the contrary. There, this Court held that in
choosing among reasonable alternatives, an employer need not seek
to minimize any disparate impact on older workers. 544 U.S. at
243. But this Court did not suggest that the availability of
alternatives plays no role in determining whether a particular
practice is, itself, reasonable. Indeed, it is difficult to imagine what
factors a court could consider in the reasonableness analysis if not
the degree to which the chosen practice injures older workers and
the ease with which that injury may be avoided by the employer.
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Given the amount of litigation under the ADEA, particularly
in the context of reductions in force, more concrete guidance
by this Court would be of substantial assistance to the lower
courts and the EEOC, as well as to employers and workers
alike.
CONCLUSION
For the foregoing reasons, the petition for a writ of
certiorari should be granted.
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