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Th i s Cour t gran t ed the Commonwea l th ' s mo t i on for d i scre t i onary rev i ew . I t

seeks reversa l o f the Cour t o f Appea l s op i n i on remand i ng to the t r i a l cour t for an

ev i den t i ary hear i ng on Appe l l ee ' s i ne f f ec t i ve ass i s t ance o f counse l c l a i m pursuan t to

RCr 11 . 42 .

Appe l l ee Jose Pad i l l a i s a na t i ve o f Honduras who has l i ved i n th i s coun t ry for

decades . He served i n the Un i t ed S t a t es m i l i t ary dur i ng the V i e tnam War . Pad i l l a was

i nd i c t ed by the Hard i n Coun t y Grand Jury for t ra f f i ck i ng i n more than f i ve pounds o f

mar i j uana , possess i on o f mar i j uana , possess i on o f drug parapherna l i a , and opera t i ng a

t rac tor / t ra i l er w i thou t a we i gh t and d i s t ance t ax number . Pad i l l a , represen t ed by

counse l , moved to en t er a gu i l t y p l ea to the three drug- re l a t ed charges , i n exchange for

d i sm i ssa l o f the rema i n i ng charge , and a to t a l sen t ence o f t en years on a l l charges .



The p l ea agr eemen t prov i ded t ha t Pad i l l a wou l d se r ve f i ve yea r s o f h i s t en yea r

sen t ence , and wou l d be sen t enced t o proba t i on f or t he r ema i n i ng f i ve yea r s . F i na l

j udgmen t was en t e r ed Oc t obe r 4 , 2002 .

On Augus t 18 , 2004 , Pad i l l a f i l ed an RCr 11 . 42 mo t i on f or pos t - conv i c t i on r e l i e f

a l l eg i ng t ha t h i s a t t orney was i ne f f ec t i ve i n m i sadv i s i ng h i m abou t t he po t en t i a l f or

depor t a t i on as a consequence o f h i s gu i l t y p l ea . Pad i l l a a l l eged t ha t h i s counse l t o l d

h i m t ha t he " d i d no t have t o wor r y abou t i mm i gr a t i on s t a t us s i nce he had been i n t he

coun t r y so l ong . " The Ha rd i n C i r cu i t Cour t den i ed t he RCr 11 . 42 mo t i on on t he bas i s

t ha t a va l i d gu i l t y p l ea does no t r equ i r e t ha t t he de f endan t be i n f ormed o f eve r y poss i b l e

consequence o f a gu i l t y p l ea . I t r easoned t ha t s i nce Appe l l ee ' s bond was changed

because he was suspec t ed o f be i ng an i l l ega l a l i en , he was awa r e o f t he poss i b i l i t y o f

depor t a t i on , and t he cour t no t ed t ha t counse l d i d d i scuss t he i ssue w i t h h i m . The cour t

conc l uded t ha t : " Pad i l l a ' s counse l does no t make a depor t a t i on dec i s i on and ne i t he r

does t h i s Cour t . "

On appea l , t he Cour t o f Appea l s r eve r sed t he dec i s i on o f t he Ha rd i n C i r cu i t Cour t

and r emanded t he case f or an ev i den t i a r y hea r i ng . The Cour t o f Appea l s had t he

bene f i t o f t h i s Cour t ' s r ecen t dec i s i on i n Fua r t ado v . Commonwea l t h , ' wh i ch de t e rm i ned

t ha t co l l a t e r a l consequences a r e ou t s i de t he scope o f r epr esen t a t i on r equ i r ed by t he

S i x t h Amendmen t and t ha t f a i l ur e o f de f ense counse l t o adv i se t he de f endan t o f

poss i b l e depor t a t i on consequences i s no t cogn i zab l e as a c l a i m f or i ne f f ec t i ve

ass i s t ance o f counse l . Howeve r , t he ma j or i t y o f t he Cour t o f Appea l s pane l f ound t h i s

case d i s t i ngu i shab l e f rom t ha t unequ i voca l ho l d i ng i n Fua r t ado . The Cour t o f Appea l s

1 170 S . W . 3d 384 (Ky . 2005) .



he l d tha t a l though co l l a t era l consequences do no t have to be adv i sed , " an a f f i rma t i ve

ac t o f `gross m i sadv i ce ' re l a t i ng to co l l a t era l ma t t ers can j us t i f y pos t -conv i c t i on re l i e f . , , 2

The Cour t o f Appea l s conc l uded tha t counse l ' s wrong adv i ce i n the t r i a l cour t regard i ng

depor t a t i on cou l d cons t i tu t e i ne f f ec t i ve ass i s t ance o f counse l . I t remanded Appe l l ee ' s

case to the t r i a l cour t for an ev i den t i ary hear i ng on h i s mo t i on for RCr 11 . 42 re l i e f .

The Commonwea l th argues tha t the Cour t o f Appea l s er red i n d i s t i ngu i sh i ng th i s

case f rom Fuar t ado , because the l ega l prem i se i n tha t case was tha t depor t a t i on i s a

co l l a t era l consequence o f the cr i m i na l conv i c t i on . The Commonwea l th argues tha t ,

whe ther as the resu l t o f m i sadv i ce or the f a i l ure to adv i se , depor t a t i on i s necessar i l y

co l l a t era l and no t mean i ng fu l l y d i s t i ngu i shab l e f rom o ther consequences such as l os i ng

the r i gh t to vo t e or to possess f i rearms .

 

The Commonwea l th argues tha t the

de f endan t ' s unders t and i ng or m i sunders t and i ng o f co l l a t era l ma t t ers i s no t i mp l i ca t ed

w i th respec t to the wa i ver o f cons t i tu t i ona l r i gh t s upon en t er i ng a gu i l t y p l ea .

Appe l l ee responds tha t the Commonwea l th f a i l s to recogn i ze tha t a l though mos t

cour ts fo l l ow the co l l a t era l consequences ru l e , there i s genera l l y an excep t i on for

er roneous adv i ce on co l l a t era l consequences as opposed to no adv i ce . Add i t i ona l l y ,

Appe l l ee d i spu t es the Commonwea l th ' s asser t i on tha t he i s no t f ac i ng depor t a t i on as a

resu l t o f the p l ea i n th i s case , bu t because he i s an i l l ega l a l i en . Appe l l ee i ns i s ts there

i s no th i ng i n the record to subs t an t i a t e tha t c l a i m by the Commonwea l th , bu t the record

i ns t ead shows tha t he was l i v i ng i n th i s coun t ry as a l ega l permanen t res i den t even

though he had no t ob t a i ned Amer i can c i t i zensh i p . Pad i l l a po i n t s to h i s va l i d Nevada

dr i ver ' s l i cense , h i s va l i d soc i a l secur i t y number , and h i s serv i ce i n the Un i t ed S t a t es

2 The cour t re l i ed on Sparks v . Sowders , 852 F . 2d 882 , 885 (6 th C i r . 1988) .



m i l i t a r y dur i ng t he V i e t nam Wa r . Pad i l l a a rgues f or a pr esump t i on o f va l i d i t y r ega rd i ng

h i s i mm i gr a t i on s t a t us g i ven t he ev i dence he po i n t s t o i n t he r ecord .

Appe l l ee a rgues t ha t r e l i e f i s wa r r an t ed on t he bas i s o f i ne f f ec t i ve ass i s t ance

because h i s p l ea was subs t an t i a l l y i nduced by h i s a t t orney ' s m i s t aken adv i ce r ega rd i ng

h i s i mm i gr a t i on s t a t us . He a rgues t ha t unde r S t r i ck l and v . Wash i ng t on , he canno t be

bound t o such a p l ea , and c i t es Spa r ks v . Sowde r s4 as au t hor i z i ng t h i s r esu l t . I n

Spa r ks , t he Un i t ed S t a t es Cour t o f Appea l s f or t he S i x t h C i r cu i t he l d t ha t " gross

m i sadv i ce " conce rn i ng pa ro l e e l i g i b i l i t y can amoun t t o i ne f f ec t i ve ass i s t ance o f counse l .

Spa r ks r e l i ed on S t r ade r v . Ga r r i son , wh i ch had de t e rm i ned t ha t even t hough pa ro l e

e l i g i b i l i t y i s a co l l a t e r a l consequence o f t he gu i l t y p l ea wh i ch an a t t orney does no t have

t o i n f orm h i s c l i en t o f , once an accused does i nqu i r e abou t i t , i t may cons t i t u t e

i ne f f ec t i ve ass i s t ance o f counse l i f he i s m i s i n f ormed abou t i t and t he e r roneous adv i ce

i nduces t he p l ea .

Thus , i n some cour t s a ru l e has eme rged t ha t an a t t orney who o f f e r s gross l y

e r roneous adv i ce t o a de f endan t wh i ch i s ma t e r i a l i n i nduc i ng a gu i l t y p l ea may have

r ende r ed i ne f f ec t i ve ass i s t ance o f counse l . Appe l l ee cor r ec t l y asse r t s t ha t a numbe r o f

j ur i sd i c t i ons wh i ch have he l d t ha t f a i l ur e t o adv i se o f a co l l a t e r a l ma t t e r i s no t i ne f f ec t i ve

ass i s t ance have neve r t he l ess he l d t ha t t he r e i s an excep t i on f or cases whe r e t he

3 S t r i ck l and v . Wash i ng t on , 446 U . S . 668 , 104 S . C t . 2052 , 80 L . Ed . 2d 674
(1984) .

4 852 F . 2d 882 (6 t h C i r . 1988) .
5 611 F2d 61 , 65 (4 t h C i r . 1979) .
6 See , e . g . , Cepu l on i s v . Pon t e , 699 F . 2d 573 , 577 (1 s t C i r . 1983) ( a l t hough

de f endan t need no t be i n f ormed o f t he de t a i l s o f h i s pa ro l e e l i g i b i l i t y , " m i s i n f orma t i on
may be mor e vu l ne r ab l e t o cons t i t u t i ona l cha l l enge t han me r e l ack o f i n f orma t i on " ) ;
S t r ade r v . Ga r r i son , 611 F . 2d 61 a t 65 ; Spa r ks v . Sowde r s , 852 F . 2d a t 885 .



a t t orney m i sadv i sed t he de f endan t on t he consequences o f h i s p l ea w i t h r ega rd t o

i mm i gr a t i on . '

We conc l ude t ha t our unequ i voca l ho l d i ng i n Fua r t ado l eaves Appe l l ee w i t hou t a

r emedy pur suan t t o RCr 11 . 42 . As co l l a t e r a l consequences a r e ou t s i de t he scope o f

t he gua r an t ee o f t he S i x t h Amendmen t r i gh t t o counse l , i t f o l l ows t ha t counse l ' s f a i l ur e

t o adv i se Appe l l ee o f such co l l a t e r a l i ssue or h i s ac t o f adv i s i ng Appe l l ee i ncor r ec t l y

prov i des no bas i s f or r e l i e f . I n ne i t he r i ns t ance i s t he ma t t e r r equ i r ed t o be addr essed

by counse l , and so an a t t orney ' s f a i l ur e i n t ha t r ega rd canno t cons t i t u t e i ne f f ec t i veness

en t i t l i ng a c r i m i na l de f endan t t o r e l i e f unde r S t r i ck l and v . Wash i ng t on . Accord i ng l y , we

r eve r se t he Cour t o f Appea l s and r e i ns t a t e t he f i na l j udgmen t o f t he Ha rd i n C i r cu i t Cour t

deny i ng RCr 11 . 42 r e l i e f .

A l l s i t t i ng . Lambe r t , C . J . , and Abr amson , M i n t on , Nob l e and Sco t t , JJ . , concur .

Cunn i ngham , J . , d i ssen t s by sepa r a t e op i n i on i n wh i ch Schrode r , J . , j o i ns .

7 S t a t e v . Ro j as - Ma r t i nez , 125 P . 3d 930 , 935 (U t ah 2005) ; Un i t ed S t a t es v .
Kwan , 407 F . 3d 1005 (9 t h C i r . 2005) ; Gonza l ez v . S t a t e , 83 P . 3d 921 (Or . C t . App .
2004) ; Un i t ed S t a t es v . Cou t o , 311 F . 3d 179 (2nd C i r . 2002) ; Downs - Morgan v . Un i t ed
S t a t es , 765 F . 2d 1534 , 1539 - 41 (11 t h C i r . 1985) .
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I respec t fu l l y d i ssen t f rom the exce l l en t wr i t i ng o f our d i s t i ngu i shed Ch i e f Jus t i ce .

I be l i eve Fuar t ado v . Commonwea l th i s d i s t i ngu i shab l e i n a sma l l , bu t cr i t i ca l way

f rom the case be fore us . In tha t case , the Cour t o f Appea l s conc l uded tha t a de f ense

l awyer has no a f f i rma t i ve du t y to i n form h i s or her c l i en t o f the i mpac t tha t a gu i l t y p l ea

w i l l have on c i v i l i mm i gra t i on s t a tus . I fu l l y agree .

In th i s case , however , i f Appe l l ee ' s c l a i m i s to be be l i eved - a prospec t st i l l

l oom i ng because no hear i ng was he l d - he spec i f i ca l l y i nqu i red o f h i s counse l abou t th i s

very i mpor t an t ma t t er . Appe l l ee had been i n the Un i t ed S t a t es for decades and had

even served th i s coun t ry i n V i e tnam . Aga i n , i t i s Appe l l ee ' s con t en t i on tha t h i s counse l

gave h i m t er r i b l y wrong adv i ce . The ma j or i t y s t a t es tha t the ma t t er o f depor t a t i on i s " no t

a ma t t er requ i red to be addressed by counse l . " Aga i n , I fu l l y agree . Bu t here , Appe l l ee

ra i sed the i ssue h i mse l f . Counse l cou l d have j us t as eas i l y , and respons i b l y , responded

tha t he d i d no t know the answer . Counse l who g i ves er roneous adv i ce to a c l i en t wh i ch

i n f l uences a f e l ony conv i c t i on i s worse than no l awyer a t a l l . Common sense d i c t a t es



t ha t such de f i c i en t l awye r i ng goes t o e f f ec t i veness . The a l l ega t i ons made by Appe l l ee

may no t be c r ed i b l e . Bu t he was a t l eas t en t i t l ed t o a hea r i ng . 1 do no t be l i eve i t i s t oo

much o f a burden t o p l ace on our de f ense ba r t he du t y t o say , " I do no t know . "

Accord i ng l y , I wou l d r eve r se and r emand f or a hea r i ng .

Schrode r , J . , j o i ns t h i s d i ssen t i ng op i n i on .


