














the production of ARB and CSRT case files and reassign them to the current gathering
and review effort. A long-term and significant increase in these gathering efforts, which
would be the result of effectuating such efforts for all Detainee Treatment Act review
cases (currently involving approximately 130 detainees), would lead to an exponential
increase in the burden on OARDEC’s ability to carry out its other duties and a
requirement for significantly increased staffing to carry out the assembly of Government
Information called for under Bismullah.

17. Aside from the burdens discussed above, additional burdens are involved in DoD’s
attempt to comply with the Court’s order regarding production of Government
Information to the Court and counsel. Prior to the regime created through the Court’s
order in Bismullah, with respect to Guantanamo detainees with habeas cases or DTA
review petitions and where so ordered by a court, only the “Government Evidence,” that
is, the record considered by the CSRT in making the enemy combatant determination
(with certain exceptions), was provided to the Court and properly cleared and otherwise
qualified petitioner’s counsel. The required disclosure of the “Government Information”
per the Bismullah decision, however, will typically require a much broader potential
production of materials to the Court and petitioner’s counsel. As indicated above, this
broader set of typically classified materials must be reviewed by appropriate DoD
components and outside agencies to determine “need to know,” that is, the suitability of
disclosure of such information to the Court and counsel. Although a precise assessment
of such burdens with respect to DoD components (other than NSA) cannot be made at
this time, given that such work on the cases in process is not complete, the process
promises to be burdensome and time-consuming.

18. Although DoD is committed to devoting all necessary resources to complying with
any court order, it is important to note that our components are still engaged in active
¢ombat around the world in the Global War on Terrorism. Compliance with the
Bismullah court order that requires the gathering of information as has been described
here will require DoD to pull resources away from the warfighting and intelligence
gathering missions that are essential to fighting the Global War on Terrorism. We cannot
overstate the importance of ensuring that our components can focus on their primary
missions.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true, accurate, and correct.
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Dated this the 2 day of September 2007

The Honorable @ordop R. England -
Deputy Secretary of Pefense
Department of se

Pentagon, Washington, DC





