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i
QUESTIONS PRESENTED

1. Whether itwas clearly established in June 2002
that federal law enforcement officers who
unreasonably seized, without probable cause, law-
abiding citizens on account of the citizens’
constitutionally protected speech could face civil
liability for violating the First Amendment.

2. Whether it was clearly established in June 2002
that federal law enforcement officers who ordered,
without probable cause, the prolonged seizure of law-
abiding citizens after local law enforcement officers
conducted a full Terry stop that revealed no criminal
activity could face civil liability for violating the
Fourth amendment.
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INTRODUCTION

The Solicitor General’s brief on behalf of the United
States as amicus curiae does little to compel this Court
to either accept review or to reverse the decision below.
Moreover, unless this Court intends to remove all
liability for federal officials who violate clearly
established constitutional rights, its decision in
Pearson v. Callahan, No. 07-751, should have little
impact on the outcome of this case, negating the need
to hold this petition pending that decision.

In the final analysis, the United State’s claims of
error are not well-founded and are based on a faulty
understanding of the record. Accepting the United
State’'s view would have the deleterious effect of
eroding fundamental rights.

STATEMENT

There are only two petitioners in this case: Steven
Morris and Tim Shaw. Petitioners were two of five
federal agents involved in the unlawful detention. A
third federal agent named in the lawsuit, Michael
Burke, was dismissed by the court of appeals. None of
the local law enforcement officers sought review in this
Court.

A. Petitioners were on notice that Respondents
were engaged in protected speech.

e On June 10, 2002, Respondents, members of
CBR, a pro-life advocacy group, were
demonstrating against abortion by displaying
large, color pictures depicting images of aborted
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fetuses on the sides of trucks. Above each
picture was captioned the word “Choice.” The
pictures also displayed CBR’s website
(abortionNo.org) and phone number. These
large pictures are difficult to ignore.*

< During the initial stop by Officer Clark, the
large pictures were plainly visible to the officer
and to the motorists who were passing by. As
the officer acknowledged, these pictures are
“pretty hard to miss.”

< During this stop, Patch told Clark that he was
part of a group campaigning against
abortion—directing the officer’s attention to the
pictures on the truck. Clark asked what was in
the truck. Patch responded, “Nothing. The
message is on the sides of the truck.” Clark
realized that Respondents were displaying a
message about abortion.®

= After this contact, Clark contacted Detective
Parker, the supervisor on duty,* and told him
what he observed, including the abortion
pictures.®

' J.A.201,205,206-07,209,431-32,514,518.
2 J.A.263,421.

®J.A.260-62,420-21.

*J.A.262.

®J.A.263,370,381-82.
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Parker contacted the “boys from Dayton” and
spoke directly with Morris, the senior FBI
agent.® Parker informed Morris that
Respondents were members of a group
demonstrating against abortion.’

Morris, upon hearing the report, presumed,
without evidence, that Respondents were
engaging in anti-abortion violence.®

B. Petitioners did not have a legal basis for
detaining Respondents.

Morris did not have any information that
Respondents were involved in criminal activity.®
Nevertheless, according to Parker, Morris
directed the detention of Respondents so that he
and “his boys” could talk with them.*® Morris
wanted to “gather intelligence.™!

Additional FBI agents were called, including
Shaw.* None had any information that

® J.A.264,352,354,376-78.
" J.A.356.

® J.A.355-56,361-62.

° J.A.361,368,504.

19 3.A.388.

1 J.A.356.

2 J.A.353,476.
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Respondents were involved in criminal
activity.*®

e During the initial investigation, Harrington
explained to the officers who he and the other
Respondents were and what they were doing.*
Sgt. Piper from Clearcreek Township arrived,
listened to the questioning, observed what was
taking place, and realized that Respondents
were demonstrating against abortion.”> The
Springboro officers realized the same.*®

e After this investigation, Piper went to
Pennyroyal and reported his findings to
Parker."” This was within the first 25 minutes
of the detention. When Piper arrived at
Pennyroyal, Morris was with Parker, having
arrived as the trucks were being pulled over.®
Consequently, Morris was present at the
detention scene almost immediately. The
United States’ claim that “neither petitioner
was at the scene until well after the initial stop
of the individual respondents and, indeed, until
well after their subsequent detention” is
incorrect. U.S. Br. at 14.

¥ J.A.248,361,368,482,493-95.
1 J.A.267,507,516.

% J.A.460-62.
1°J.A.267,394,460-61.

7 J.A.462-64.

¥ J.A.358.
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< During the first 15 to 25 minutes, the officers
ran a check of Respondents’ driver’s licenses
and vehicle registrations, searched
Respondents, their vehicles, and their personal
property, and questioned Respondents, all of
which revealed no criminal activity."

e During the detention, Harrington repeatedly
asked the officers to explain why they were
being detained, making it known that they
wanted to leave.?® This message was relayed to
officers at Pennyroyal. Parker responded, “[1]f
you have to place him under arrest.”** Although
the officers determined within 15 to 25 minutes
that Respondents were not involved in criminal
activity>—a fact known by Petitioners—the
detention continued for three hours.”

= After Respondents had been detained for nearly
two hours, additional FBI agents, including
Shaw, arrived at Queensgate.*

< At Queensgate, Shaw approached Harrington
and a confrontation ensued.” When Harrington

¥ J.A.268-69,270-71,275,337-38,349,388-90,396,460-64,507-
08,510.

%0 J.A.271,273,290,295,450,484-85,511.

1 J.A.347,388,393.

2 J.A.270-71,275,337-38,349,388,390,396,460-63.
% J.A.296,319,327,440.

# J.A.290,427,513.

% J.A.290,428,450,484.
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asked Shaw to explain why they were being
held, Shaw responded, “Don’t talk to me unless
| speak to you.”®® Clark recalls Shaw stating,
“I’'m going to ask you questions and | expect you
to answer them, or something to that effect.”*’
Shaw asked for Harrington’s license.?®
Harrington once again surrendered it (he had
already provided it to the officers), and then
again asked Shaw why they were being
detained.”® Shaw grabbed Harrington by the
shoulder and led him behind one of the trucks.*
Harrington told Patch to take a picture of this;
however, Shaw snatched the camera from
Patch, preventing him from doing so.*
Harrington felt threatened and believed that
Shaw was going to physically harm him.*
Shaw proceeded to interrogate Harrington
about CBR’s activities.*® At one point, Shaw
stated, “You're going to be here until we get
done with you,” “We're going to keep you as long
as we want.” Officer Peagler testified, “The FBI
told him you will stay here until this

¢ J.A.290.

7 J.A273.

%8 J.A.290,488-89.

% J.A.290,485.

% J.A.291,481-86.

1 J.A.291,428,443,486.
¥ J.A.291.

% J.A.213,291,488-89.



7

investigation is pretty much completed.”
Shaw was not concerned about the length of the
detention.®

During the detention, Respondents were
chastised for their speech activity and told that
they should use another method to get their
message out.* Shaw was one who
commented.*

C. The court of appeals rejected Petitioners’
request for a rehearing on the qualified
immunity issue, including whether each
defendants’ conduct was evaluated
individually.

In its decision, the panel conducted a de novo
review of the record, which was thoroughly
developed as to each defendant.

Upon its review of the petitions for rehearing,
the panel concluded “that the issues raised in
the petitions were fully considered upon the
original submission and decision of the case.
Accordingly, the petitions are denied.” Apx.1b-
22b.

¥ J.A.428,450.

% J.A.485.

% J.A.294-95,436-38,442-43,487.
¥ J.A.487.
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DISCUSSION

This Court Should Not Hold this Petition
Pending Its Decision in Pearson v. Callahan;
Rather, the Petition Should Be Denied.

For over two decades this Court has maintained
that government officials are protected from personal
liability only “insofar as their conduct does not violate
clearly established statutory or constitutional rights of
which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). This
Court has also emphasized that “[t]his is not to say
that an official action is protected by qualified
immunity unless the very action in question has
previously been held unlawful, but it is to say that in
light of pre-existing law the unlawfulness must be
apparent.” Anderson v. Creighton, 483 U.S. 635, 640
(1987) (internal citation omitted).

More recently, in Saucier v. Katz, 533 U.S. 194
(2001), this Court prescribed a two-step inquiry to
follow when making a qualified immunity
determination. Under this analysis, the court must
“first consider whether ‘the facts alleged show the
[defendants’] conduct violated a constitutional right.’
Next, [the court must] determine whether that right
was ‘clearly established’ at the time of the alleged
violation.”” Pet.App.22a (quoting id. at 201). Upon
application of this methodology, the court of appeals
found that Petitioners did not enjoy qualified
immunity.

In Pearson, this Court directed the parties to brief
“[w]hether the Court’s decision in Saucer . . . should be
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overruled.” U.S. Br. at 11. The United States argued
in its brief that “the Court need not reconsider
Saucier’s general explication of qualified immunity
principles, but that the Court may wish to revisit
Saucier’s requirement that lower courts, in analyzing
a qualified-immunity defense, must adhere to the
specified order of decision.” U.S. Br. at 11. The “order
of decision” aspect of Saucier’s holding, however, will
have no impact here since the court of appeals
ultimately determined that “it would be clear to a
reasonable officer that his conduct was unlawful in the
situation he confronted.” Saucier, 533 U.S. at 202.

Absent a complete reconsideration of the qualified
immunity doctrine, which appears unlikely in light of
the well-established principles upon which it rests, a
decision in Pearson should not affect this case.

Additionally, there is no basis for this Court to
summarily reverse the court of appeals’ decision. See
U.S. Br. at 12-13. In support of its argument, the
United States relies on Brosseau v. Haugen, 543 U.S.
194 (2004), which held that it was not clearly
established, in a particularized sense, that the officer
violated the Fourth Amendment’'s deadly-force
standards by shooting a suspect as he fled in a vehicle,
given the risk it posed to others in the area.

In this case, however, it was clearly established, in
a particularized sense, that Petitioners violated the
Fourth Amendment by detaining Respondents without
probable cause for over two hours after the local
officers had conducted a thorough Terry stop that
dispelled any reasonable suspicion that Respondents
were involved in criminal activity. In fact, the initial
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investigation revealed that Respondents were engaged
in political speech—an activity that a reasonable
officer would know is protected by the First
Amendment. See Hill v. Colorado, 530 U.S. 703, 714-
15 (2000).

Despite the novel factual circumstances of this
case, see Hope v. Pelzer, 536 U.S. 730, 741 (2002)
(“[O]fficials can still be on notice that their conduct
violates established law even in novel factual
circumstances.”), in light of pre-existing law the
unlawfulness of Petitioners’ actions was readily
apparent.

In United States v. Place, 462 U.S. 696 (1983), this
Court held that a 90-minute detention (half of the time
involved here) of a suspected drug courier’s luggage to
await the arrival of a trained narcotics dog to sniff the
luggage violated the Fourth Amendment. This Court
acknowledged that the government’s interest in
deterring and preventing narcotics crimes was
substantial; nonetheless, the investigatory detention
was unreasonable in duration. Id. at 709.

Pre-existing law makes plain that the Fourth
Amendment requires a Terry stop to be brief and
limited in nature because such stops are not supported
by probable cause. United States v. Heath, 259 F.3d
522, 528 (6™ Cir. 2001); United States v. Butler, 223
F.3d 368, 374 (6™ Cir. 2000) (“The brevity and limited
nature of Terry-type stops have been repeatedly
affirmed.”). Even if a law enforcement officer
possesses reasonable suspicion to briefly detain a
person for investigation, “the passage of time can
cause an investigative detention to ripen into a
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defective seizure that must be based upon probable
cause.” Heath, 259 F.3d at 530. Unless there is
probable cause to arrest during the brief stop, the
detainee must be released. Butler, 223 F.3d at 374.
Thus, pre-existing law put Petitioners on notice that
“reasonable suspicion” cannot justify the three-hour
detention at issue here—a detention not based on
probable cause that followed an investigation that
revealed no evidence of criminal activity.

In United States v. Sharpe, 470 U.S. 675 (1985),
this Court noted that the crucial inquiry regarding the
length of a detention is “whether the police diligently
pursued a means of investigation that was likely to
confirm or dispel their suspicions quickly, during
which time it was necessary to detain the defendant.”
Id. at 686 (emphasis added); see also Florida v. Royer,
460 U.S. 491, 500 (1983) (plurality opinion) (stating
that “an investigative detention must be temporary
and last no longer than is necessary to effectuate the
purpose of the stop”). Here, the purpose of the stop
was effectuated within 15 to 25 minutes; yet,
Respondents were not free to leave.

Prior to the detention, none of the law enforcement
officers had any information that Respondents were
involved in criminal activity. During the detention,
the officers ran a check of Respondents’ driver’s
licenses and vehicle registrations, searched
Respondents, their vehicles, and their personal
property, and questioned Respondents. All of this took
approximately 15 to 25 minutes to complete and no
evidence of criminal activity was found. Instead, the
officers determined that Respondents were engaged in
political speech.
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These investigative steps were repeated by
Petitioners, prolonging the detention for more than
two hours. Petitioner Shaw testified that the helmets
and vests were his primary concern, claiming it took
him approximately 30 to 45 minutes to determine that
they were used for personal protection.®® However, the
officers at the scene had already determined that the
helmets and vests were used for this lawful purpose.®
Officer Walsh testified that after completing
everything that the officers knew to do for an
investigative stop, they waited for the FBI while
Respondents remained in police custody.*® Parker
admitted that he waited “probably ... an hour” for the
FBI to do an interview that he could have done.*

Thus, the detention was unnecessarily prolonged on
account of Petitioners, who had no legal basis for
holding Respondents. In fact, Petitioner Morris
testified that the FBI “had no jurisdiction to do any
enforcement action,” noting that this was not the FBI'’s
“show.”  The FBI had no information that
Respondents had any connection to domestic terrorism
(and Parker was in direct contact with Morris
throughout).*®* The FBI never checked any unique
intelligence sources or databases to determine whether

% J.A.485-86.

% J.A.395-96,516;J.A.291,321,4609.
0 J.A512.

1 J.A.390-92;J.A.345.

2 J.A.356-57.

* J.A.248,368,504.
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any such connection existed,** negating any claim that
Petitioners truly considered Respondents dangerous.
Petitioners did nothing more than any other basic law
enforcement officer would do (i.e., check licenses, ask
questions, conduct a search),” all of which were
completed well before their arrival and all of which
revealed no criminal activity.*® Accordingly, there
were no special skills, knowledge, training, “expertise”
or equipment necessary to evaluate what Respondents
were doing.*” Compare U.S. Br. at 20-21.

The United States’ view on the First Amendment
issue fares no better. Respondents’ speech is plainly
protected by the First Amendment. As the court of
appeals noted, “The district court correctly found that
Plaintiffs had ‘engaged in protected activity,” (J.A. at
116), and Defendants do not argue otherwise.”
Pet.App.23a-24a.

The United States argues that the court of appeals
“disregarded the objective component of its own test

* J.A.494-95;J.A.248,368.
** J.A.469;J.A.511.

6 The United States mistakenly asserts that “the court of appeals’
decision appears to be affirmatively based on the unsupported
assumption” that the two investigations “were simply
duplicative.” U.S. Br. at 14 (emphasis added). The record amply
demonstrates that the two investigations were in fact duplicative.

“" Contrary to the United States’ claim, “petitioners were
sufficiently involved in the decision to detain the individual
respondents that they can be held liable for” violating the Fourth
Amendment. Moreover, “it would have been clear to reasonable
officers in petitioners’ position that their involvement gave rise to
a Fourth Amendment violation.” Compare U.S. Br. at 15.
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for First Amendment retaliation claims, i.e., whether
it would have been clear to a reasonable officer that a
given defendant’s participation in the detention ‘would
likely chill a person of ordinary firmness from
continuing to engage in [the protected] activity.” U.S.
Br. at 16 (citation omitted). It further argues that the
court “rested the qualified immunity determination on
a subjective factor—i.e., motive—that is particularly
susceptible to manipulation.” U.S. Br. at 16. And it
argues that the court’'s qualified-immunity inquiry
proceeded at “a high level of generality” instead of
“taking into account the facts and circumstances of the
case, to determine whether the officer’'s conduct
violated clearly established law.” U.S. Br. at 18.

The United States is incorrect on all counts. As the
court of appeals found, “Plaintiffs’ allegations, if
proven at trial, could be taken by a reasonable juror to
support their claim that Defendants were motivated to
detain them in part because of their constitutionally
protected speech.” Pet.App.26a. The court cited
specific facts in the record, finding that “Plaintiffs here
‘have put forward a number of specific, nonconclusory
allegations and identified affirmative evidence that
could support a jury verdict at trial.” Pet.App.27a
(citation omitted).

Regarding the effect of Petitioners’ actions on
Respondents’ speech, the court noted that “[a] chilling
effect sufficient under this prong is not born of de
minimis threats or inconsequential actions.”
Pet.App.24a (internal quotations and citations
omitted). Accordingly, the court applied an objective
standard to the facts of the case, finding that:
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Deprivation of one’s liberty of movement can
hardly be classified “inconsequential;” indeed,
the Founders endeavored scrupulously to
protect this liberty in the Constitution. See U.S.
const. amend. 1V; U.S. const. amend. XIV. A
two and one-half hour detention absent
probable cause, accompanied by a search of both
their vehicles and personal belongings,
conducted in view of an ever-growing crowd of
onlookers, would undoubtedly deter an average
law-abiding citizen from similarly expressing
controversial views on the streets of the greater
Dayton area.

Pet.App.24a-25a.

The court also considered preexisting law, noting
that in Dietrich v. Burrows, 167 F.3d 1007 (6" Cir.
1999), it had “considered whether a group of police
officers were entitled to qualified immunity when they
executed an arrest absent probable cause allegedly in
retaliation for the plaintiffs’ prior speech.”
Pet.App.30a. Thecourtobserved that “Supreme Court
decisions rendered long before the actions at issue in
th[at] case recognize that government actions may not
retaliate against an individual for the exercise of
protected First Amendment freedoms.” Pet.App.30a
(citations omitted)). Accordingly, the court held that
‘[t]he ‘contours of the right’ to be free from retaliation
were thus abundantly clear on the day Defendants
stopped and detained Plaintiffs.” Pet.App.30a.

In sum, in light of the court’s detailed analysis of
Respondents’ First Amendment claim, it is inaccurate
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to argue that the court did not “tak[e] into account the
facts and circumstances of the case.” U.S. Br. at 18.

CONCLUSION

The petition for a writ of certiorari should be
denied.

Respectfully submitted,

ROBERT JOSEPH MUISE
Counsel of Record

Thomas More Law Center
24 Frank Lloyd Wright Drive
P.O. Box 393

Ann Arbor, Michigan 48106



