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Id. at 411 (footnote omitted).

Evidence amassed from both mock juries and
actual Arizona jury deliberations occurring over the
last half-century has revealed that the plurality’s
assumptions were incorrect. Specifically, "[s]tudies
suggest that where unanimity is required, jurors
evaluate evidence more thoroughly, spend more time
deliberating and take more ballots." American Bar
Association, American Jury Project, Principles for
Juries and Jury Trials 24, available at
http://www.abanet.org/jury/pdf/final%20commentary
_july_1205.pdf (last accessed June 3, 2008). As
Professors Shaft Seidman Diamond, Mary R. Rose,
and Beth Murphy explain:

The Arizona jury deliberations reveal that
some of the claims made in favor of dispensing
with unanimity are unfounded. The image of
eccentric holdout jurors outvoted by sensible
majorities receives no support. Indeed, the
judge agreed with the verdict favored by the
holdouts in a number of these cases. Instead,
the deliberations demonstrate that thoughtful
minorities are sometimes marginalized when
the majority has the power to ignore them in
reaching a verdict. Although juries generally
engage in serious and intense deliberations,
jurors themselves report more thorough and
open-minded debate when they reach
unanimity.
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The primary cost frequently attributed to
the unanimity requirement is that it increases
the rate of hung juries, a cost that seems
overblown in light of the low frequency of
hung juries in civil cases, even when
unanimity is required. More importantly, a
slight increase in hung juries and the
potential for a longer deliberation may be costs
outweighed by the benefits of a tool that can
stimulate robust debate and potentially
decrease the likelihood of an anomalous
verdict.

Shari Seidman Diamond, et al., Revisiting the
Unanimity Requirement: The Behavior o£ the Non-
Unanimous Civil Jury, 100 Nw. U. L. Rev. 201, 230
(2006). Other scholars have reached similar eon-
elusions. See Kim Taylor Thompson, Empty Votes in
Jury Deliberations, 113 Harv. L. Rev. 1261, 1272
(2000) (noting "[a] shift to majority rule appears to
alter both the quality of the deliberative process and
the accuracy of the jury’s judgment"); John Guinther,
The Jury in America 81 (1988) (finding that non-
unanimous juries correct each other’s errors of fact
less frequently than do jurors required to reach
unanimity).

The Apodaca plurality further assumed that
allowing non-unanimous verdicts would not mar-
ginalize jurors who are members of minority groups.
406 U.S. at 413. This assumption also appears
misguided. After considering the effect of non-
unanimity rules on dissenting voices, the American
Bar Association’s American Jury Project concluded
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that "[a] non-unanimous decision rule allows juries
to reach a quorum without seriously considering
minority voices, thereby effectively silencing those
voices and negating their participation." See
Principles for Juries and Jury Trials, supra, at 24.
Empirical studies corroborate the fact that jurors in
the minority contribute more vigorously to jury
deliberations when operating under a unanimous
verdict scheme. See id.; Reid Hastie et al., Inside the
Jury 108-12 (1983). It thus comes as no surprise
that members of racial and ethnic minorities are
often the ones who are outvoted in non-unanimous
verdicts. See, e.g., State v. Potter, 591 So. 2d 1166,
1167 (La. 1991) ("The vote was eleven to one with the
sole ’not guilty’ vote cast by one of the black members
of the jury. Eleven blacks were peremptorily
challenged by the state during voir dire .... "). Such
verdicts-by-majority-rule undermine the public cred-
ibility of our judicial system. See Kim Taylor-
Thompson, Empty Votes in Jury Deliberations, 113
Harv. L. Rev. 1261, 1278 (2000).

The comprehensive empirical research affirming
the wisdom of the unanimity requirement, as well as
the disproportionately negative impact of non-una-
nimity rules on jurors of color, led the American Bar
Association to conclude that "[a] unanimous decision
should be required in all criminal cases heard by a
jury." Principles for Juries and Jury l~’als, supra, at
23. Numerous other organizations and comment-
ators have concluded the same. See, e.g., Dennis J.
Divine, et al., Jury Decision MaMng: 45 Years of
Empirical Research on Deliberating Groups, 7
Psyehol. Pub. Pol’y & L. 622, 669 (2001) (reviewing
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all available social science and concluding that laws
allowing non-unanimous verdicts matter when
prosecution’s case "is not particularly weak or
strong").

2. The consequences of Louisiana and Oregon
continuing to allow criminal convictions based on
non-unanimous jury verdicts are serious and will
continue until this Court steps in. It is not at all
uncommon for defendants in these populous states to
be convicted by non-unanimous verdicts.2 Such

2 This statement is based on discussions with public defender

offices and other criminal defense attorneys in Louisiana and
Oregon. Neither State keeps any statistics of which we are
aware concerning the frequency of convictions by non-
unanimous verdicts. But it seems that non-unanimous verdicts
occur with some regularity in single-charge cases and perhaps
even more often than not in complicated, multi-count cases.

Over the past five years, the Louisiana appellate courts have
noted over forty cases in which defendants were convicted of
crimes by non-unanimous verdicts. See State v. Ruiz, 955 So.
2d 81, 83 (La. 2007); State ~. E]ie, 936 So. 2d 791, 794 (La.
2006); State v. Mize]I, 938 So. 2d 712, 713 (La. App. 2006);
State ~. Mack, No. 43-KA-206, 2008 La. App. LEXIS 585 (La.
App. Apr. 23, 2008); State ~. Brant]ey, 975 So. 2d 849, 851 (La.
App. 2008); State ~. Gui]ette, 975 So. 2d 753, 758 (La. App.
2008); State ~. Lin~, 975 So. 2d 771, 772 (La. App. 2008); State
~. Csrter, 974 So. 2d 181, 184 (La. App. 2008); State ~. Ross,
973 So. 2d 168, 171 (La. App. 2007); State ~. Baker, 962 So. 2d
1198, 1201 (La. App. 2007); State ~. Allen, 955 So. 2d 742, 746
(La. App. 2007); State ~. Tensley, 955 So. 2d 227, 231 (La. App.
2007); State ~. Jolb~on, 948 So. 2d 1229, 1239 (La. App. 2007);
State ~. Williams, 950 So. 2d 126, 129 (La. App. 2007); State ~.
Ma~’e~x, 949 So. 2d 520, 535 (La. App. 2007); State ~. Brown,
943 So. 2d 614, 620 (La. App. 2006); State ~. Pa.~e, 945 So. 2d
749, 750 (La. App. 2006); State ~. Riley, 941 So. 2d 618, 622 (La.
App. 2006); State v. Ct~a~dIer, 939 So. 2d 574, 576 (La. App.
2006); State ~. Smitl~, 936 So. 2d 255, 259 (La. App. 2006);
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defendants have pressed the constitutional argument
made herein in recent years, but have continually
been told that only this Court can declare that
Apodaca is no longer good law. See App. 3a-4a; State
v. Smith, 952 So. 2d 1, 16 (La. App. 2006), writ
denied, 964 So. 2d 352 (La. 2007); State v. Newman,
2006 WL 3813692, at *5 (La. App. 2006)
(unpublished opinion); State v. Caples, 938 So. 2d
147, 157 (La. App. 2006), writ denied, 955 So. 2d 684
(La. 2007); State v. Juniors, 918 So. 2d 1137, 1147-48
(La. App. 2005), w~fft denied, 936 So. 2d 1257 (La.
2006), cert. denied, 127 S. Ct. 1293 (2007); State v.
Divers, 889 So. 2d 335, 353 (La. App. 2004), writ.

State v. Davis, 935 So. 2d 763, 766 (La. App. 2006); State v.
Scroggins, 926 So. 2d 64, 65 (La. App. 2006); State v. Houston,
925 So. 2d 690, 706 (La. App. 2006); State v. Christian, 924 So.
2d 266 (La. App. 2006); State v. Zeigler, 920 So. 2d 949, 952
(La. App. 2006); State v. Wiltn’te, 917 So. 2d 1252, 1258 (La.
App. 2005); State v. Hurd, 917 So. 2d 567, 568 (La. App. 2005);
State v. Wiley, 914 So. 2d 1117, 1121 (La. App. 2005); State v.
Bowers, 909 So. 2d 1038, 1043 (La. App. 2005); State v. Dabney,
908 So. 2d 60, 65 (La. App. 2005); State v. Jackson, 904 So. 2d
907, 909 (La. App. 2005); State v. Williams, 901 So. 2d 1171,
1177 (La. App. 2005); State v. Jackson, 892 So. 2d 71, 73 (La.
App. 2004); State v. tD’ng, 886 So. 2d 598 (La. App. 2004); State
v. Nguyen, 888 So. 2d 900, 904 (La. App. 2004); State v. Tauzin,
880 So. 2d 157, 158 (La. App. 2004); State v. Shrader, 881 So.
2d 147, 150 (La. App. 2004); State v. Williams, 878 So. 2d 765,
778 (La. App. 2004) (Thibodeaux, J. dissenting); State v.
Guiden, 873 So. 2d 835, 837 (La. App. 2004); State v. Brown,
874 So. 2d 318, 328 (La. App. 2004); State v. Harris, 868 So. 2d
886, 890 (La. App. 2004); State v. Moore, 865 So. 2d 227, 232
(La. App. 2004); State v. McID’nnie, 850 So. 2d 959, 960 (La.
App. 2003).

We understand that an amicus brief filed in support of this
petition will provide additional information regarding the Ore-
gon experience with non-unanimous verdicts.
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denied, 899 So. 2d 2 (La. 2005), cert. denied, 546 U.S.
939 (2005); State v. Sharp, 810 So. 2d 1179, 1193-94
(La. App. 2002), w~4t denied, 845 So. 2d 1081 (La.
2003); State v. Bowen, 168 P.3d 1208, 1209 (Or. App.
2007) (same); State v. Miller, 166 P.3d 591, 599 (Or.
App. 2007), opinion modiSed on reh’g, 176 P.3d 425
(Or. App. 2008); State v. Phillips, 174 P.3d 1032,
1037 (Or. App. 2007); State v. Norman, 174 P.3d 598,
604 (Or. App. 2007); State v. Rennels, 162 P.3d 1006,
1008 n.2 (Or. App. 2007). Petitioner respectfully
requests that this Court do so now.

II. DNA EVIDENCE INTRODUCED AT PET-
ITIONER’S TRIAL SHOULD HAVE BEEN
SUPPRESSED AS THE PRODUCT OF AN
UNCONSTITUTIONAL    SEARCH    AND
SEIZURE.

The State obtained the key evidence leading to
Petitioner’s arrest and conviction - a biological sam-
ple containing his DNA - by means of a subpoena
duces tecum issued by the Louisiana Attorney
General’s Office. The Louisiana Court of Appeal held
that this procedure comported with the Fourth
Amendment because the subpoena was sufficiently
similar to an ordinary search warrant. App. 10a-23a.
On appeal from Petitioner’s separate conviction for
capital murder, the Louisiana Supreme Court re-
jected this analysis, holding that the search and
seizure of Petitioner’s DNA violated the Fourth
Amendment. State v. Lee, 976 So. 2d 109, 126-27
(La. 2008). The Louisiana Supreme Court, however,
held that the DNA evidence did not need to be
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suppressed because the inevitable discovery doctrine
applied. Id. at 131.

Petitioner is challenging the Louisiana Supreme
Court’s inevitable-discovery ruling in a separate
petition for certiorari, filed contemporaneously with
this one. See Lee v. Lou£9i,~n,~, No. 07-      In the
event that this Court grants certiorari in that case,
this Court should hold this case. And if this Court
reverses the judgment in that case, it should grant,
vacate, and remand, the Court of Appeal’s opinion
here for further proceedings.    The Louisiana
Supreme Court has repudiated the Court of Appeal’s
Fourth Amendment analysis, and a remand would
allow Petitioner to litigate in light of this Court’s
opinion whether the inevitable discovery doctrine
applies in this case.
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CONCLUSION

For the foregoing reasons, the petition for writ of
certiorari should be granted.
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