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constitutional protection in Louisiana only for those
cases in which the most severe punishment is a
possibility may be efficient for Louisiana law
enforcement authorities and prosecutors, but it fails to
offer defendants faced with life imprisonment the full
panoply of constitutional protections secured by the
Sixth and Fourteenth Amendments.

Louisiana’s statute also fails to offer those who
participate on Louisiana juries full confidence that their
views — as well as their votes — will count equally with
those of their peers. A unanimity requirement allows
each juror to have equal power - in essence a veto — as to
the question at hand. A majority requirement quickly
determines whose views must be subordinate and may
be discounted entirely, or worse, affirmatively silenced
on the ground that such an airing is a waste of the
majority’s time. While Louisiana may perceive
substantial efficiencies that might be achieved through
the use of non-unanimous juries — e.g., reduction in the
time and expense associated with the administration of
its system of criminal justice — those interests, which are
speculative at best, must give way to the constitutional
guarantee that no person shall be convicted of a erime on
the basis of anything less than proof of guilt beyond a
reasonable doubt. See Burch v. Louisiana, 441 U.S. 130,

exists as to the criminal activity charged.”) (citations omitted)
(emphasis added); United States v. Lee, 317 F.3d 26, 36 (1st Cir.
2003) (“[T]he unanimity requirement . . . helps to ensure that no
defendant will be convicted unless the government has carried its
burden of proving guilt beyond a reasonable doubt. . . . [Ljeaving
Jurors free to convict despite disagreements about critical facts will
imperil the integrity of the reasonable doubt standard.”) (emphasis
added).
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138-39 (1979). The Louisiana majority-vote conviction
scheme falls short of maintaining the confidence of every
individual in our free society that “his government
cannot adjudge him guilty of a criminal offense without
convincing a proper factfinder of his guilt with utmost
certainty.” Winship, 897 U.S. at 364. The continued
allowance for such schemes and the concomitant erosion
of the reasonable doubt standard dilute the moral force
of the criminal law such that people may well be left in
doubt “whether innocent men are being condemned.”
1d.

V. The Majority-Verdict Scheme Severely
Disadvantages Defendants During Jury
Selection.

In the most practical sense, the Louisiana statute
requires the defense to create a doubt in the minds of
three jurors, not in order to prevail, but merely to hang
the jury. One point in the criminal trial process where
allowance for non-unanimous convictions undermines
defense strategy is in the exercise of peremptory
challenges. A defendant in a non-capital case in
Louisiana is afforded only twelve peremptory
challenges. La. C. Cr. P. art. 799 (2008). This is
woefully inadequate where defense counsel must create
doubt in the minds of 25% of the jury merely to avoid
conviction and obtain a re-trial.

The peremptory challenge is one of the oldest
established rights of the criminal defendant. See, e.g.,
Lewis v. United States, 146 U.S. 370, 376 (1892). The
importance of this right is evidenced by the remedy
courts have afforded defendants deprived of the right —
reversal of conviction even without proof of prejudice.
Id. at 876. The principal purpose of the peremptory
challenge is to enable a litigant to remove a potential
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juror in whom the litigant perceives bias or hostility.
Swain v. Alabama, 380 U.S. 202, 212 (1965), cverruled
on other grounds by Batson v. Kentucky, 476 U.S. 79
(1986). The effective exercise of this right is especially
important in circumstances where counsel finds it
necessary to conduct vigorous questioning of prospective
jurors to expose possible causes for challenge.

In cases where conviction may result upon a non-
unanimous verdict, defense counsel has a duty to be
especially vigorous in her efforts to expose bias, hostility
and indifference in prospective jurors. Under federal
law, in non-capital felony cases, it is recognized that a
defendant should be allotted ten peremptory challenges
to accomplish this objective, in circumstances where a
single dissenting vote will permit the defendant to avoid
conviction. Fed. R. Crim. P. 24 (b)(2) (2008). Where,
however, a defendant must persuade three jurors in
order to avoid conviction, and defense counsel must
ferret out not only those prospective jurors who may be
biased or hostile, but also those of weak will who cannot
take or vocalize an unpopular stance, the importance of
having an adequate number of peremptory challenges is
much more pronounced. The allotment to defendants in
Louisiana of a mere twelve peremptory challenges, while
permitting conviction upon a vote of only ten jurors, tilts
the field dramatically in favor of the government.

VI. Allowing Conviction On The Basis Of
' Non-Unanimous Juries Is Inherently
Coercive And Discourages Juror Dissent.

A jury instruction approving a 10-2 or 11-1 verdict
essentially admonishes a dissenting juror that his view
of the evidence is likely inaccurate, and that his theory of
the case is entitled to no deference. Indeed, such an
instruction is the equivalent of admonishing the jury
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that “a ‘dissenting juror should consider whether his
doubt was a reasonable one . . . [when it made] no
impression upon the minds of so many men, equally
honest, equally intelligent with himself.”” Johnson, 406
U.S. at 361-62 (quoting Allen v. United States, 164 U.S.
492, 501 (1896)) (alteration in the original). Notably, the
dangers of such an explicit suggestion have ‘been
recognized by the many courts of appeal that have
employed their supervisory powers to rewrite the Allen
instruction to remove the coercive sting that it inflicts on
dissenting voices. See, e.g., United States v. Paniagua-
Ramos, 135 F.3d 193, 197 (1st Cir. 1998) (stating that
Allen instruction must tell members of both the majority
and the minority to reexamine their positions); United
States v. Burgos, 55 F.3d 933, 936 (4th Cir. 1995)
(recognizing that “[iln the traditional Allen charge, one
of the most likely sources of coercion is rooted in the
court’s admonition to the jury that members of the
minority reconsider the position taken by those in the
majority”); United States v. Thomas, 449 F.2d 1177,
1187 (D.C. Cir. 1971) (en banc) (rejecting the Allen
charge and adopting the ABA instruction); United
States v. Fioravanti, 412 F.2d 407, 417 (3d Cir. 1969)
(holding instruction that a juror should “distrust his own
judgment if he finds a large majority of the jurors taking
a view different from his” is reversible error); United
States v. Brown, 411 F.2d 930, 933-34 (7th Cir. 1961)
(rejecting Allen charge in future cases and adopting the
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ABA instruction).”

Not surprisingly, empirical research has revealed
that this tilting of the field on which jury trials are
conducted in favor of the government has a measurable
impact on the number of hung juries. Juries not
required to be unanimous tend to hang less often. See
Devine, supra 13, at 669; ABA Principles, supra note 3,
at 25 (survey of trial judges found that, where

"The majority of states have also either completely rejected the
traditional, one-sided Allen charge, State v. Thomas, 342 P.2d 197,
200 (Ariz. 1959); Taylor v. People, 490 P.2d 292, 295 (Colo. 1971);
State v. Fajardo, 699 P.2d 20, 25 (Haw. 1985); State v. Flint, 761
P.2d 1158, 1164 (Idaho 1988); State v. Randall, 353 P.2d 1054, 1058
(Mont. 1960); State v. Howard, 537 N.E.2d 188, 192 (Ohio 1989);
State v. Ferguson, 175 N.W.2d 57, 61 (S.D. 1970); or have replaced
the traditional charge with language more balanced and salutary to
the minority. Fields v. State, 487 P.2d 831, 842 (Alaska 1971)
(Alaska 1987) (rejecting Allen charge in favor of ABA Standards
Relating to Trial by Jury (1968) § 5.4, pp. 145-46 (approved draft)
(predecessor to 3 ABA, Standards for Criminal Justice, Standard
15-4.4 (2d Ed. 1980)); People v. Gainer, 566 P.2d 997, 1005-09 (Cal.
1977); Wanters v. United States, 317 A.2d 530, 533 (D.C. 1974);
People v. Prim, 289 N.E.2d 601, 609-10 (Ill. 1972); Lewis v. State,
424 N.E.2d 107, 110-11 (Ind. 1981); State v. Nicholson, 315 So. 2d
639, 641, 643 (La. 1975); State v. White, 285 A.2d 832, 838 (Me.
1972); Goodmuth v. State, 490 A2d 682, 687 (Md. 1985);
Commonwealth v. Rodriquez, 300 N.E.2d 192, 200-02 (Mass. 1973);
People v. Sullivan, 220 N.W.2d 441, 450 (Mich. 1974); State w.
Martin, 211 N.W.2d 765, 771 (Minn. 1973); Gearlson v. State, 482
So.2d 1141, 1143 (Miss.1986); State v. Garza, 176 N.W.2d 664,
666 (Neb. 1970); State v. Czachor, 413 A.2d 593, 597-98 (N.J. 1980);
Commonwealth v. Spencer, 275 A.2d 299, 303-04 (Pa. 1971); State .
Patriarca, 308 A.2d 300, 322-23 (R.I. 1973); Kersey v. State, 525
S.W.2d 139, 144 (Tenn. 1975); State v. Perry, 306 A.2d 110, 112 (Vt.
1973); Quarles v. State, 233 N.W.2d 401, 402 (Wis. 1975); Hoskins v.
State, 562 P.2d 342, 347 n.8 (Wyo. 1976).
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unanimous verdicts were required, 5.6% of juries ended
in deadlock, compared with 3.1% where majority
verdicts were permitted) (citing Harry Kalven & Hans
Zeisel, THE AMERICAN JURY 463 (1966)). Although the
differentials are obviously not pronounced, they do
suggest that in a small number of cases, the accused
would have fared better under a system requiring
unanimity, as opposed to one employing a majority
decision rule. See Johnson, 406 U.S. at 390 (Douglas, J.,
dissenting). This is especially true given that only one-
third of the cases resulting in hung juries are re-tried;
half are disposed of by plea agreements or dismissals.
ABA Principles, supra note 3, at 25 (citing Paula L.
Hannaford-Agor et al., ARE HUNG JURIES A PROBLEM?
67 (2002)). In all events, however small the differentials
may be, to tilt the scale to any degree in favor of the
government undermines the “fundamental value
determination of our society that it is far worse to
convict an innocent man than to let a guilty man go
free.” Winship, 397 U.S. at 1077 (Harlan, J,
concurring). Where that sacrifice must be borne by the
criminally accused so that the State may pursue
interests that are “speculative, at best,” these
governmental interests must give way to the public’s
interest in the reliability and accuracy of the jury
system. Burch, 441 U.S. at 139.

Finally, the abandonment of unanimity almost
certainly adversely impacts the defense of the criminally
accused in ways that have not yet been studied or
analyzed. For example, it seems almost a truism that in
states that allow for conviction by non-unanimous juries,
the percentage of criminal defendants who enter into
plea bargains, rather than go to trial against a
prosecutor unencumbered by the constitutionally
heightened burden of proof, will be markedly higher
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than in those states where the unanimity requirement is
employed to give substance to the reasonable doubt
standard. In sum, statutes permitting non-unanimous
guilty verdicts create both practical and legal
impediments that unfairly increase the likelihood of
conviction.

CONCLUSION

For all the reasons state above, the Court should
grant the petition.

Respectfully submitted,
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