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Decisions, 23 J. Applied Soc. Psych., 1249, 1249
(1993)). In addition, interviews conducted with 360
actual jurors for rape trials in Indianapolis revealed
that the mostly middle-class white jurors tended to
disbelieve African American rape complainants.
Taylor-Thompson, supra, at 1294 (citing Gary D.
LaFree, Rape and Criminal Justice: The Social
Construction of Sexual Assault, 155-55, 200-01
(1989).

In Ballew v. Georgia, 435 U.S. 223, 236-37
(1978), the Court stated that "meaningful community
participation cannot be attained with the exclusion of
minorities or other identifiable groups from jury
service. ’It is part of the established tradition in the
use of juries as instruments of public justice that the
jury be a body truly representative of the
community.’" Id. (citing Smith v. Texas, 311 U.S.
128, 130 (1940)). In addition, part of the Court’s
rationale in examining the role of jury size on verdict
outcome was to minimize "imbalance[s] to the
detriment of one side, the defense." Ballew v.
Georgia, 435 U.S. 223, 236 (1978). The Court has
also made significant efforts in recent years to ensure
that jurors are not excluded from jury participation
on the basis of their race or gender. J.E.B.v. Ala. ex
rel. T.B., 511 U.S. 127 (1994); Miller-El v. Dretke, 544
U.S. 660 (2005) and Snyder v. La., 128 S. Ct. 1203
(2008). The evidence suggests that to the extent the
views of women and people of color are marginalized
within them, non-unanimous juries undermine these
important constitutional principles.
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C. The Myth of the Eccentric Holdout Juror

The one principal argument made in favor of
dispensing with the traditional unanimity
requirement is that the unanimity rule allows an
eccentric holdout juror to subvert the will of a
principled majority. See Shari Seidman Diamond,
Mary B. Rose & Beth Murphy, Revisiting the
Unanimity Requirement: The behavior of the non-
unanimous civil jury, 100 Nw. U. L. Rev. 201, 2()4
(2006) (citing critics of unanimity who claim that
quorum juries protect the jury from the "obstinacy of
the erratic or otherwise unreasonable holdout juror’");
Note: James Kachmar, Silencing the Minority:
Permitting Nonunanimous Jury Verdicts in Criminal
Trials, 28 Pac. L. J. 273, 299 (1997) (citing cases in
which a single holdout juror irrationally hung a
criminal jury). The research shows that this concern
is unfounded. Shari Seidman Diamond, et al., supra,
at 205 (finding no evidence that outvoted holdouts
are irrational or eccentric in ways that justiJ.~
isolating them or failing to seriously consider their
views).

To begin with, juries rarely hang. Numerous
studies indicate that 90% of the time, the jury’s final
verdict was that favored by the majority of the jury
at the outset of deliberation. Devine et al., supra, at
690. This result appears to be linked to the size of
the majority at the beginning of deliberations--
majorities of two-thirds or more usually prevail,
while weak majorities are more likely to hang (or
acquit, presuming that the original majority was to
convict). Id.
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In addition, initial two-thirds majorities
favoring conviction succeeded in obtaining a guilty
verdict 67% of the time, while two-thirds majorities
favoring acquittal won 94% of the time. Devine et al.,
supra, at 691. The largest increase in success rate for
conviction majorities occurs, in 12-person juries,
between 10-2 and 11-1, whereas the success rate for
acquittal majorities increases the most between 8-4
and 9-3. Devine et al., supra, at 692.13 The data
indicate that if seven or fewer jurors favor conviction
at the beginning of deliberation, the jury will
probably acquit. If ten or more jurors favor
conviction, the jury will probably convict. At eight or
nine jurors supporting conviction, the outcome
becomes more difficult to predict. Id. In any event,
it is clear that not only are hung juries rare, the 11-1
hung jury is even rarer. Indeed, contrary to the
common stereotype of the jury stymied by a lone
holdout, studies have shown that juries are usually
hung either by two large factions or several smaller
factions: Hastie et al., supra, at 166. See also Shari
Seidman Diamond, et al., supra, at 207 (citing
findings from the National Center of State Courts
finding that 58% of hung juries in criminal cases
ended with at least three holdouts).

In addition to hung juries being unlikely, the
research shows that the fears of the irrational
holdout juror are unfounded. Indeed, there are no
personal demographic characteristics that

13 If hung juries are factored out of the analysis, the greatest
increase in success rate for conviction majorities is between 8-4
and 9-3; for acquittal, a majority is not even necessary, as the
greatest increase in success rate occurs when the acquittal
faction is greater than four. Devine et al., supra, at 692.
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differentiate holdouts from the other jurors. Hastiie
et al., supra, at 149; Shari Seidman Diamond, et all.,
supra, at 220. Further, the holdouts viewed the
judge’s instructions in much the same way as the
majority jurors, and their recall of the testimony and
of the elements of the offenses did not differ from that
of the majority. Hastie et al., supra, at 149. See also
Shari Seidman Diamond, et al., supra, at 220 (finding
that holdouts and majority jurors largely agreed
about the content of the evidence).

Other than extreme disagreement with the
majority’s choice of verdict, the main difference
between the holdouts and the majority was that the
holdouts had a significantly lower perception of the
seriousness and thoroughness of the deliberations~.
Hastie et al., supra, at 149; Shari Seidman Diamond.,
et al., supra, at 225. This negative perception
appears to be linked to deliberation performance,
which is, in turn, linked to education, occupation,
income, gender, and juror persuasiveness. Hastie et
al., supra, at 149. The more a juror’s characteristics
or experiences are negatively linked to deliberation
performance and juror persuasiveness, the more
likely the juror is to be a holdout. See id.14

To summarize, a perceived cost of unanimity
is the shght increase in hung juries that results from
the rule. The data ameliorate this concern. Ir~
contrast, one additional decision rule cost the data
support is the cost associated with the
marginahzation of the minority voice attendant to the

14 Even when there was a lone holdout, that person was likely’
to be a person who refused to participate in the dehberations.
Hastie et al., supra, at 166.
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quorum rule. This problem becomes even more acute
when the marginalized minority~ is composed of
individuals from underrepresented groups.

.D. The Court’s Decisions In Apodaca and
Johnson Undermine A Critical Portion of
the Jury Trial Guarantee And Make This
Court’s Intervention Imperative

There can be no serious question that when the
Framers adopted the jury trial guarantee, they did so
with a unanimous jury in mind. At the time when
Apodaca and Johnson were decided, the importance
of this time-honored procedural mechanism may not
have been apparent to the Court. In light of a
generation of empirical research, however, the
importance of the unanimity requirement is now
undeniable. Unanimous juries protect the quality
and integrity of the verdict, ensure full participation
of all jurors, and prevent marginalization of the views
of underrepresented groups. Non-unanimous juries,
as a practical matter, constitute a very different
deliberative body than the one the Framers of the
Sixth Amendment had in mind. Amicus Curiae
respectfully requests that the Court grant the
Petition in order to address whether the Apodaca and
Johnson Courts properly interpreted the Sixth
Amendment jury trial guarantee to permit non-
unanimous juries, unknown at the time of the
Founding.
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CONCLUSION

For the foregoing reasons, the Court
grant the petition for writ of certiorari.
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