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the recognition that Penry error deprives
the jury of a "vehicle for expressing its
’reasoned moral response’ to the
defendant’s background, character and
crime,’" which precludes it from making ’"a
reliable determination that death is the
appropriate sentence.’" Penry II, 532 U.S.
at 797 [] (quoting PenryI, 492 U.S. at 328
D) (internal quotation marks omitted)
(emphasis added). This reasoned moral
judgment that a jury must make in
determining whether death is the
appropriate sentence differs from those
fact-bound judgments made in response to
the special issues.

Id. at 314-15 (emphasis in original).

As an initial matter, the absence of something
does not make the opposite true. That aside, in deciding
as it did, the lower court wholly ignored that the
"reasoned moral response" is nothing more than a factual
determination that, in the minds of the jurors, the
defendant’s mitigating evidence did not overcome
whatever aggravating factors were at play, including but
not limited to, the facts of the crime and the defendant’s
prior criminal history. Especially instructive is this
Court’s determination that Hitehcock~ error can be
harmless. See Singletary v. Smith, 507 U.S. 1048 (1993)
(granting certiorari and remanding to appellate court in
light of recent opinion in Brecht v. Abrahamson, 507 U.S.
619 (1993)).

Hitchcock v. Dugger, 481 U.S. 393 (1987).
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At issue in HitcI~cock was a Florida statute
limiting the mitigating circumstances a jury or judge
could consider to only those enumerated. 481 U.S. at
395"96. While defense counsel argued to the jury that "it
was to ’look to the over picture.., consider everything
together.., consider the whole picture, the whole ball of
wax," the prosecutor insisted that the jury was to
"consider the mitigating circumstances and consider
those by number."’ Id. at 398 (internal citations omitted).
Further, the trial judge instructed the jurors that they
were to consider only those aggravating and mitigating
circumstances as allowed for by state law. Id. This
violated the Eighth Amendment:

We think it could not be clearer that the
advisory jury was not instructed to
consider, and the sentencing judge refused
to consider, evidence of nonstatutory
mitigating circumstances, and that the
proceedings therefore did not comport with
the requirements of Skipper v. Sout]~
Carolina, 476 U.S. 1 [] (1986), Eddlngs v.
Ok]al~oma, 455 U.S. 104 [], and Lockett v.
O.bio, 438 U.S. 586 D.

Id. at 398-99. No meaningful difference exists between
the law invalidated in HitcI~cock and the Texas special
issues found to be inadequate in PenryI, Abdul-Kabir v.
Quarterman, 127 S. Ct. 1654 (2007), and Brewer.
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Co The conclusion that the jury instructions
created a reasonable likelihood of
misapplication does not end the inquiry.

When a claim involves jury instructions in capital-
sentencing proceedings, the relevant inquiry is whether
there is a reasonable likelihood the jury applied them in
such a way that precluded consideration of the
defendant’s mitigating evidence. Boyde v. California,
494 U.S. 370, 380 (1990); see also Abdul’Kabir, 127 S.
Ct. at 1673-674; Smith II, 127 S. Ct. at 1698; Estelle v.
McGuire, 502 U.S. 62, 72 & n. 4 (1991); Nelson, 472 F.3d
at 311. But as Calderon explained, even where a Boyde
analysis has been made, a federal habeas court must go
one step further:

Although the Boyde test for constitutional
error, like the Brecht harmless-error test,
furthers the "strong policy against retrials
years after the first trial where the claimed
error amounts to no more than
speculation," 494 U.S. at 380 D, it is not a
substitute for the Brecht harmless’error
test. The Boyde analysis does not inquire
into the actual effect of the trial error on
the jury’s verdict; it merely asks whether
constitutional error has occurred.

525 U.S. 146-47.

This Court has been very clear when concluding
constitutional error required automatic reversal. See,
e.g., Gonzalez’Lopez, 126 S. Ct. at 2564 ("[E]rroneous
deprivation of the right to counsel of choice,.., qualifies
as ’structural error."’); Sullivan, 508 U.S. at 281-82
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(denial of trial by jury due to a defective reasonable
doubt instruction "unquestionably qualifies as structural
error"); Vasquez, 474 U.S. 263-64 ("[D]iscrimination in
the grand jury undermines the structural integrity of the
criminal tribunal itself, and is not amenable to harmless-
error review."). But with respect to Penryerror, no such
suggestion, much less a plain statement, has ever been
made despite numerous opportunities to do so. For good
reason: because Penryerror, like all other trial errors,
should not require automatic reversal and is thus subject
to harmless-error analysis.

II. Even If There Is Peary Error in this Case, the
Record Does Not Support a Finding That the
Error Had a "Substantial and Injurious Effect or
Influence" on the Verdict.

Brecht mandates that the standard of review for
harm should be "whether the error ’had a substantial
and injurious effect or influence in determining the jury’s
verdict.’" 507 U.S. at 637 (quoting Kotteakos v. United
St~te~, 328 U.S. 750, 776 (1946)). See ~1~o Fry v. Pliler,
127 S. Ct. 2321 (2007). This means that "a harmlessness
finding requires ’fair assurance, after pondering all that
happened without stripping the erroneous action from
~he whole, that the judgment was not substantially
swayed by the error.’" Id. at 2330. (Stevens, J.,
concurring in part and dissenting in part) (quoting
Kotteakos, 328 U.S. at 765). The policies underlying
Breeh~s harmless-error standard are "the State’s
interest in the finality of convictions," comity, and
federalism during collateral review. 507 U.S. at 635.
Granting relief without any evidence of actual harm
violates the role of habeas corpus review: traditionally
a vehicle to grant relief to those whom society has
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’grievously wronged.’" Id. at 637. Yet, Mines has not
been "grievously wronged."

The lower court’s grant of relief to Mines is based
on weak and incredible evidence which the panel below
was foreclosed from considering based on the en banc
Court’s decision in Nelson. In fact, two juries had
previously dismissed Mines’s evidence of mental
incapacity in both his competency hearing and during
the guilt-innocence stage of trial. Although it is
undoubtedly true that the jury was not able to fully
consider Mines’s mental illness, it does not logically
follow that if the jury had that opportunity it would have
spared his life. Indeed, every indication from the jury
was that it did not find Mines’s evidence credible or
persuasive. Refusing to consider the likely actions of the
jury in determining whether relief is warranted is
contrary to this Court’s body of law.

Further the decision to grant relief in a twenty"
year-old case has significant costs. It remains to be seen
whether the State can effectively retry Mines’s
punishment case yet again. Certainly, the societal costs
of this case, particularly in the administration of justice,
weigh heavily in favor of considering harm. Notably, a
cost’benefit analysis is part of any analysis under
Teague v. Lane, 488 U.S. 289 (1989). And this Court has
found that the costs of retroactive application generally,
and almost certainly will outweigh the benefits. See
Sawyer ~. Smitl~, 497 U.S. 227, 242-43 (1990); see also
McKlesky ~. Zant, 499 U.S. 467, 490 (1991) (observing
that when a habeas petitioner is granted a new trial, the
"erosion of memory and dispersion of witnesses that
occur with the passage of time prejudice the government
and diminish the chances of a reliable criminal
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adjudication." (citation omitted)). Inthis context, habeas
review "disturbs the State’s significant interest in repose
for concluded litigation, denies society the right to
punish some admitted offenders, and intrudes on state
sovereignty to a degree matched by few exercises of
federal judicial authority." Duckwortl2 v. Egan, 492 U.S.
195, 210 (1989) (O’Connor, J., concurring). Therefore,
the interests of justice -- finality, comity, and federalism
m strongly favor consideration of whether any Penry

error had a "substantial and injurious effect or influence"
on the verdict.’’7 Id.

In the instant case, there is no doubt the
instructions given to the jury were problematic under
both Penry I and Penry II. But the state courts did not
recognize the constitutional error, much less apply any
sort of harm analysis. The Fry Court explained it is
nevertheless the duty of the federal habeas court to
conduct a harm analysis. 127 S. Ct. at 2328. Even so,
the lower court did not conduct a harm analysis because
whether such is applicable where there is Penry error
has not been decided by this Court. It is nevertheless
appropriate for this Court to consider whether the Penry
error in this case was harmless. See Yates v. Evatts, 500
U.S. 391, 407 (1991) ("[W]e have the authority to make
our own assessment of the harmlessness of a
constitutional error in the first instance.") (citation
omitted); Rose, 478 U.S. at 407 ("[W]e ’plainly have the
authority’ to decide whether, on the facts of a particular
case, a constitutional error is harmless under the

7      Importantly, the NeIson court did not even pay lip

service to the concerns and principles on which the harmless-error
analysis relies. 472 F.3d at 314-15; see also id. at 331-37 (Dennis, J.,
concurring and assigning additional reasons).
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Chapman [v. California, 386 U.S. 18 (1967)] standard.")
(citing United States v. Hastings, 461 U.S. 499, 510
(1983)).

In considering whether Penry error occurred
under the former Texas sentencing issues, this Court has
placed special emphasis on the fact that Texas juries are
aware of the consequences of their actions and are thus
"likely to weigh mitigating evidence as it formulates
these answers in a manner similar to the one employed
by capital juries in ’pure balancing states.’" Johnson, 509
U.S. at 370-71 (quoting Franklin v. Lynaugh, 487 U.S.
164, 182 n.12 (1988) (plurality op.)). Mines’s jury was
likewise aware, as it was instructed that an affirmative
answer to both special issues would result in the
imposition of the death penalty and a negative answer to
one would result in a life sentence.

The responsibility assigned to jurors in a capital
murder trial is serious. We cannot assume they do not
take it seriously. The Lockett Court presumed that
"’jurors... confronted with the awesome responsibility
of decreeing death for a fellow human [would] act with
due regard for the consequences of their decision."’ 438
U.S. at 598 (quoting McGautha v. California, 402 U.S.
183,208 (1971)). Nothing in the record suggests the jury
in this case acted in a contrary manner. And ultimately,
even taking into account the flawed special issue
questions and the inadequate supplemental instruction,
nothing in the record suggests that the death sentence
imposed reflects something less than the jury’s "reasoned
moral response." The Eighth Amendment was thus not
offended.
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CONCLUSION

For the foregoing reasons, this Court should grant
the Director’s petition for writ of certiorari.
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