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in the jury room during jury deliberations at a
delicate time when at least two jurors were holding
out for life.

The Texas Court of Criminal Appeals found
that Romans 13:1-6, which is quoted above at pages
6-7, was "essentially an admonishment to follow
man’s law (and, therefore, duplicated what was
already in the court’s charge)." Pet. App. 19a. But
the Texas court’s attempt to equate Romans 13:1-6
with the trial court’s charge is facile. If the lower
court had conducted an objective assessment of the
passage, it would :have (or should have) concluded
that its reading was prejudicial to Mr. Lucero on the
facts of this case in at least three respects.

First, by introducing the Bible to the jury
room and reading it during deliberations, the
foreman introduced, an entirely new set of laws and
instructions from what many jurors would consider
to be a higher authority than the trial court. Many
people of religious background, presumably including
many of the jurors here, consider God to be the
ultimate Authority and consider the Bible to reflect
God’s precepts. Thus, rather than being tantamount
to the trial court’s jury instructions, as the lower
court suggested, the Bible introduced a competing
set of laws and instructions into the jury room - and
one that many jurors would follow before following
the trial court’s instructions. Harlan, 109 P.3d at
630; Jone~ v. Kemp, 706 F. Supp. 1534, 1599 (N.D.
Ga. 1989).
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Second, as discussed above, Romans 13:1-6

encourages jurors to follow the will of the State
(prosecution), not the trial court. Paul, writing in
the first century, does not consider or address the
separation of the judicial and executive power; his
words do nothing to differentiate between obedience
to a judge in a courtroom and obedience to the
executive on the street. Romans 13 speaks instead of
"governing authorities" of the Roman Empire
generally, recognizing only those who "bear the
sword" and those who do not. See Harlan, 109 P.3d
at 631 ("The Romans text instructs human beings to
obey the civil government. Here, the State of
Colorado was seeking the death penalty.").

Accordingly, the average juror would
understand Romans 13:1-6 to command obedience to
the prosecution, "The State of Texas." The State
wanted the jury to impose death on Mr. Lucero.
There can be little doubt that this was the purpose of
the foreman’s reading of the passage during a time at
which several jurors were unwilling to impose death
on Mr. Lucero. Non-judicial sources concur that
Romans 13, when read out of context as it was by
Mr. Lucero’s jury, appears to be "an unequivocal,
unrelenting call for obedience to the state" and its
punishments. Jan Botha, Subject to W~ose
Authority? Multiple Readings o£ Romans 13 1
(1994); see also Leander E. Keek, Romans 311 (2005).
The passage further suggests that the State’s
punishments are invariably just, visited only on the
deserving. Keck, supra, at 315; Botha, supra, at 205.
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Moreover, many, including one member of this

Court, agree that Paul’s mention of the "sword"
refers specifically to the authority to sentence
criminals to death.. Antonin Scalia, God’s Justice
and Ours, First Things, May 2002, available at
http:]/www.firstthings.com/article.php3?id_article=2
022 (stating that the sword is "unmistakably a
reference to the death penalty"); Southern Baptist
Convention Resolu.tion No. 5 (2000), available at
http://www.sbcannualmeeting.org/sbcOO/res.asp?ID=
1295130452&page=0&num=10 (same); Botha, supra
at 205 (same); C.K. Barrett, A Commentary on the
Epistle to the Romans 247 (1957) (stating that the
sword is a reference to the jus glachY, an authority to
inflict a death sentence). But see Keck, supra, at 315
(suggesting the sword does not refer to the jus gladii
but rather the general Roman law enforcement
power); Anthony J. Guerra, Romans and the
apologetic traditio~.~ 162 (1995) (suggesting that the
sword refers to Roman military power or an imperial
dagger).

Third, Romans 13:1-6 is inconsistent with the
jury’s function as a check on the State’s actions
regarding criminal punishment. The Romans text
portrays the first-century Christian not as an active
participant in a political community, but rather, as a
private citizen confronted with the "sword" of
imperial authority. His role is not to actively pursue
justice or make policy but to "submit." The
illustrative act is to pay taxes: the imperial authority
requests a particular action (to pay a particular
amount of money) and the Christian performs it.



37
That passive vision of Christian political life is

inconsistent with the duty of a juror to evaluate the
prosecution’s case critically and ensure that the
prosecution meets its high burden of proof. The
Constitution requires more than passive obedience;
the jury must actively decide whether the facts are
such that it should "strip a man of his liberty or his
life." Turner, 379 U.S. at 472. A capital sentencing
jury, in particular, must exercise "the truly awesome
responsibility" of determining life or death. Caldwell
v. Mi~,~is~ippi, 472 U.S. 320, 329-30 (1985) (quoting
McGautha v. California, 402 U.S. 183, 208 (1971)).
Indeed, the jury’s active role is so important that this
Court has held that a prosecutor’s suggestion that
"responsibility for any ultimate determination of
death will rest with others" violates the Eighth
Amendment. Id. at 333. Such a suggestion
"presents an intolerable danger that the jury will in
fact choose to minimize the importance of its role."
Id.

The "intolerable danger" of the jury
minimizing the importance of its role is even easier
to imagine where the jury is being urged to
"delegat[e] ultimate responsibility for imposing a
sentence to divine authority." See, e.g’., Sandoval v.
CMderon, 241 F.3d 765, 776-77 (9th Cir, 2000). In
,~andova], a prosecutor responded to defense
counsel’s suggestion that the jury should not "play
God" with the defendant’s life by reciting Romans 13:
1-5 and telling the jury: ’You are not playing God.
You are doing what God says." Id. at 775 n.1. The
court found not only that the prosecutor violated the
Eighth Amendment, but that the "eloquent" and
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"powerful" language "was strong medicine" that
prejudiced the defendant. Id. at 778. Such strong
medicine also was likely to prejudice Mr. Lucero.

Accordingly, the Texas Court of Criminal
Appeals erred in concluding beyond a reasonable
doubt that the introduction of Romans 13:1-6 to the
jury deliberations in Mr. Lucero’s trial did not result
in Mr. Lucero’s death sentence. This Court should
reverse the appellate court’s judgment and remand
the case for a new sentencing hearing.

Federal Law Requires The Texas Courts
To Provide Mr. Lucero An Evidentiary
Hearing To Test The Veracity Of Juror
Affidavits.

Even if the Texas courts were permitted to
inquire into the subjective intent of jurors and try to
reconstruct their deliberations as if the error had not
occurred, the order of the lower court still should be
vacated because Mr. Lucero was not in any way
afforded his basic, fundamental right to test the
veracity of those affidavits, including through cross-
examination of the jurors. Instead, the Texas courts
simply accepted the jurors’ affidavits at their face
value as accurate and truthful. Pet. App. 19a-20a.
That blind acceptance was error and violated Mr.
Lucero’s due process right to be heard and
meaningfully develop a factual record on the issue.
Whatever discretion a trial court possesses in
investigating the jury, "the rule of juror
incompetency cannot be applied in such an unfair
manner as to deny due process." Scl~il]cutt v.
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Gagnon, 827 F.2d 1155, 1159 (7th Cir. 1987). "This
Court has long held that the remedy for allegations
of juror partiality is a hearing in which the
defendant has the opportunity to prove actual bias."
Smith v. Phillips, 455 U.S. 209, 215 (1982) (citing
Remmer, 347 U.S. at 230).

In this case, the State has admitted that an
extraneous Bible was considered. Assuming that the
private thoughts of the jurors were an appropriate
basis on which to base a decision that the
introduction and reading of the Bible in the jury
room were harmless, it would be an abuse of
discretion for the Texas courts to resolve that
question on the basis of affidavits alone where Mr.
Lucero was not given a procedural opportunity to
challenge those affidavits or otherwise test the
veracity of the statements in them. "Preservation of
the opportunity to prove actual bias is a guarantee of
a defendant’s right to an impartial jury." Id. at 216
(quoting Denni~ v. United State~, 339 U.S. 162, 171"
72 (1950)). While the testimony of jurors may not be
"inherently suspect," Smith, 455 U.S: at 217 n.7,
neither is it inherently believable, especially when
viewed only on the cold record of affidavits rather
than live testimony subject to cross-examination. If
the subjective memories of the jurors were relevant
to whether the admitted error was harmless, Mr.
Lucero would naturally wish to probe whether those
memories are accurate or the result of hindsight
bias. The only way in which that could be done is at
an evidentiary hearing.
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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