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MEMORANDUM OF POINTS AND AUTHORITI ES IN SUPPORT OF
PLAINTIFFS’ MOTION FOR ATTORNEY FEES AND COSTS

INTRODUCTION

Following six yeass of caeful planning ad extensive ligation, culminating at the
Supreme Court, Plaintiff has complgtprevaled aginst the Degndants. Theesult is one of
themog profound and important victories available unde our system of jugtice: the Supeme
Court has maddearthat the people dhe United States enjayfundanental, individual
constitutional right enunmated in the Bill of Rights.

Counsl, who labored on this caseonapro bono basis and to whom fee and expense
rightsunder 42 U.SC. 81988 were assgned in writing a the outséd of litigation, are entitled to
reaver thér cash outlag and the @sonablevalue oftheir time.

Plaintiff's counsel wdked in a higly-efficient manne. Most of the wdk was peformed
by just three attorng. h contrat, Defendants wes rgoresated at the Supmee Court bynine
attorneyg from threeof the ndion’s largest law fims, and hadaxess to all the legl resourcs
provided bytheir own vat govenmental budgts! The @se &0 saw one obefendants’ top
attorney (Lutz Frager) return fom retiranent, as wikas the addition of noted litigar Alan
Morrison as apecihcounsel forthe sole purposef handlingthe deénse otthis matter.

And as thoup Defendants neded ay additional help, the Solicitor Gerad's Office
suwpported their position a the Supeme Cout, urging tha the D.C. Grcuit’'s opinionin the case
be vaated ad remaded forfurtherproceedings becase the law might wdl be reaonable ad

therefore constitutional.

The D.C. Ofice of the Attorng Geneal boasts approxnately340 attorney and 250
support staff.http://occ.dc.gov/occ/cwp/view,a,3,9,530974 0ccNav,|31692|.asp

1
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Notably, Plintiff’s cmunsdl, faced with thedaunting burden o pursung a caseof this
magnitude and importance, expended literally thousands d additional hours rot grictly
considerd as legl servies and thus not included in this motion. Thesfiejusted arehus
quite smdl, bath by thestandards d comgdex federd litigation in this ommunity, and rdative to
the degeeof counsés’ succas — evenfter accountingfor counsels’ eened ehancenent for @
“exceptional casg” which ths caseclearly is.

Mr. Levy pasondly bare theexpenses d thislitigation. Nat al expenses dainly
necesaryto the repesenttion (e.g, thousands of dollarsqaired forprinting Suprene Court
briefs) are recoverable. But thosewhich ae recoverable, and nat taxalde as adinary cods,
should be paid bfpefendants pursum to Section 1988.

STATEMENT OF FACTS

This casewas filed in februay, 2003, followingextensive reseeh, analysis, and
prepaation. Déendants vowed publiclyto vigomouslydefend the chkenged laws — ad, along
with thar amici, made good on those vows. A cursay look through this Court’s docket reveals
contestad requestsby Defendants for additional time, heavily briefed aossdispaositive motions,
significant amici paicipation, various brief solicited bythe Court to better its own
understanding of theisaues, and afailed consdidation efort by copy-cat litigants sesking to
derall Plaintiff’ s litigation gods.

The D.C. Circuit twice ateral the paties to file motions onhie question of whher
Plaintiffs wereeven atitled to be heal, and Déndants repetedly argued forsummary
affirmanceor dismissal of the appke Of ®urse, the deth and bradth of the ore issues

litigated béore this Court, he D.C. Circuit, and the Supne Court, wes vast. Nodwe than 67
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amicus brie werefiled at the Supmae Court alone, mamaisingunique and ftallengng
perspectives.

Throudhout it all, Raintiffs’ legal team onsisted primarilyof the thre undesigned
attorney, with occaional support from a small handibf others, bhworking on a pro bono
basis. lead ounsel Alan Gua was paid a nominal, ceiced, ad cappd rateby co-munsel
Rokert Levy, who dso pasonally bare dl the expenses d thelitigation.? None of Plantiffs’
other ounsel reeived ay compenstion whatsoevefor working on this cae.

Attorneys Gura, Hiff, Possesskyand Dg kept contemp@neouse&cods of most of the
time invested in thistigation. Neily, Levy, and Haly have lagely remnstructed theitime.
None ofthese reords tilly reflects the time aoally requirel to competentlgonduct the
representdon: some hours wee inavertently omitted from our reords, oroverlookel in the
process of reonstructingtimesheets; other tasks reenot reordeal becase the ssociated hogr
do not qualifyas billable, e.g respondingo and workingwvith media, traininglients to do the
same, lobbiyg against legslative interfeence, responding to inquirieskeout the matter,ral
generlly engagng thecourt of public opinion on the important issuesed bythe cae.

The hours to béilled, as acounted ér in the attalsed exhibitsand delaraions: Alan

Gura: 1,661 hours; Clark M. Nelly, Il1: 808.3 hours; Robert A. Levy: 595.6 hours; Gene Healy:

’Although Qura aked foran exiguous panent to geinvolved in the matter, he ner
saw this as aything other than apro bono casg the great buk of which might utimaely be pad
for by Defendants undeSection 1988. Counsel would peethd the details of this aangement
reman confidential, but will disclose those details if the Courtnde¢hem relevat. For now
sufficeit to saythat dividing Gua’s fee bythe number ohours workd, the hourlycompension
in dollarsis asingle-digit number, and thefind payment under this arrangement was received in
mid-2003. levywill, of course be rembursed this amount from the amourdaeeed byGura
pursuant to this matn.
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33.7 hours; BuraA. Possesskyl8 hours; Christopher M. Da$.5 hours; Thomas Huff: 153.6
hours. The haurly billing rate for Gura, Neily, Levy, Passessky, and Day is $57; the hourly
billing rate for Healyis $494; and the hourlyilling rate for Huff is $285. Counsel haveaned
an enhacemat multiplier of 2.0 onsideringthe natureof this case

Additionally, Mr. Levy expended $3,544 in travexpenses, $212.36 in posta§&65.44
in photocopyand printingexpenses, $124.47 in messenfges, $244 in temnfeendng
charges, $3,250 as ppyment to atorney Stgphen Halbrook to conduct saneinitial research into
the matter, and $4,400 to atorney Don Kates, for assstance in drafting Plantiffs’ reply brief in
the D.C. Circuit. Thesexpensesi& dl recoveableunder Setiton 1988. Reimbursement of
theseexpenses will nat meke Levy whole, but will patially compensate him for cashlayouts
over aperiod of may yeass to sustain tlsilitigation.

SUMMARY OF ARGUMENT

The lodestamethod of cleulating Section 1988 feis well-established: the numbr
hours reasonably worked, multiplied by the reasonable value of counsel’s time, multiplied by a
performance enhancement in exceptional cases.

The hours submitted byounsel ee pdently ressonable. ni this Court, m the absece of
other &idenceof counsés’ ordinaryand acepteal rates, the hourlyrateis set pursuant to an
updated vesion of the so-@lled “Laffey Matrix,” as first desebed inLaffeyv. Northwest
Airlines, Inc, 746 F.2d 4[0.C. Cir. 1984)pverruled in part, Save Ou Cumberland Mountains
Inc.v. Hodel 857 F.2d 1516 (D.C. Qr. 1989) (en banc) . The D.C. Qrcuit, and judges d this
Court, have ecepted updated vsions of the kffey Matrix that rdlect relevant market

conditions. In this ingance, one of Plantiff's cunsel has ardevant esteblished hilling rate; six
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other counsel submit the expert andysis of nated economist Dr. Michagl Kavanaugh, whose
expertise has been accepted in this Caurt (among others) on this subject before, to esteblishthar
rates pursuant to the Laffey Matrix.?

Of thesix dtorneys daiming maket rates & esteblished by Dr. Kavanaugh, five are in
the “11419” yearexperiencdevel of theLaffey Matrix, and one attorneyg at the “8-10"year
experiencdevel. Mr. Huf, a seond yearassociatat Kenyn & Kenyon, is the onlymoving
attorney who has an esteblished relevant rate. Notably, Mr. Huff’s usud billi ng rate is vrtudly
identical to therae tha Dr. Kavanaugh would estimate for him.

Civil rights litigation often spans manyeas. Compensatingotinsel todat yestergar
rates iseconomically irrationd, failingto account for the present value of morey. The easiest
and mog readily-accepted practice accounting for the ddayed receipt of compensation isto
simply awad counsktheir fees for dl hours at the cuent rae.

To the baséodestar mount, a multipfying enhancenent is occsionallyawaded br
exceptional case wherethe result is especiallymportant and theris significant professional
risk to counsel in pursuinte litigation, such thardinarymarke lodestar clgulations do not
serve Section 1988’ s purpose of attracting qualified counsel to important civil rights work. If
this isna an “exceptional cas€ warranting an enhancement multiplier, we are a aloss to

descibe what ase would qualify.

®Counsel acknowlige that Judge ambeth has not adopted DKavanaudh's raes.
Respectilly, Judge Lambeth erral in describindr. Kavanaudp’'s methodolog. See
discussion, infra.
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The dtorneyfees due and oimg, not includingfees for the pesenttion of this moion,*
are as follows:

Alan Gu: 1,661 hours x $557/hr.%0 enhanement = $1,850,354.00

Clark M. Neily, IlI: 808.3 hours ¥557/hr. x2.0 enhanement = $900,446.20

Robert A. levy. 595.6 hours ¥557/hr. x2.0 enhanement = $663,498.40

Thomas Huff 153.6 hours %285/hr. x2.0 enhanement = $87,552.00

GeneHedy: 33.7 hours 494/hr. x2.0 enhanement = $33,295.60

LauraA. Possesskyl8 hours x$557/hr. x2.0 enhanement = $20,052.00

Christopher M. Day3.5 hours X¥557/hr. x2.0 enhanement = $3,899.00

ARGUMENT

PLAINTIFF'S COUNSEL ARE ENTITL ED TO RECOVER THEIR FEES
PURSUANT TO 42 U.S.C. § 1988.

“The purpose o8 1988 is to ensurdfective acess to the judicial pcess ér pesons
with civil rights gievances. Acordingly, a prevailing plantiff should ordinarilyremver an
attorneys fee unless spéal circumstances woulcendersuch anwaard unjust.”Hensleyv.
Eckerhart, 461 U.S. 424, 429 (1983)it@tions and internal quotation marks omitted).

Where, as here, the rdief sought is generdly nonmaonetary, aswbdantial feeis particularly

important if tha statutory purposeis to be fulfilled. It is relatively easyto dbtain

competent gunsel when thétigation is likelyto producea substantial monetaawad.

It is more difficult to attract counsel where the relief sought is primarily nonmonetary.
Copelandv. Marshall, 641 F.2d 880, 90D(C. Cir. 1980). Even in civil rigts cases here
moretary relief is available, such relief does rot refl ect the litigation’s full vdue. “Unlike mog
private tort litigants, a civil ridits plaintiff seeks to vindicatenportant civil and constitutional

rights that cannot be lteed solelyin monetaryterms.” Blanchard v. Bergeron 489 U.S. 87, 96

(1989) ¢itation omitted).

“Fees and osts associated with thedf litigation will be the subject of supplemental
motion. SeeSierra Clubv. E.P.A, 769 F.2d 796, 811D(C. Cir. 1985).

6
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Couwnsel have earned their fees.

“The initial estimate ofa reasonablettorneys feeis properlycalailated bymultiplying
the number ohours rasonablyexpended on the litigan times a easonhkle hourlyrate
Adjustments to that fee then ynbe mades neessay in the particulacase.” Blumv. Stenson
465 U.S.886, 8838 (1984) (citation omitted). Accordingly, it is well-esteblished thet the fees to
which counsal are entitled are composed o three variables: (1) thereasanable numbe of hours,
multiplied by (2) the reasanable hourly rate, mutiplied by (3) an enhancement multiplier in
exceptional case Each vaable is discussed in turn.

Il. THE TIM E SUBMITTE D BY COUNSEL WA S REASONABLY NECESSARY TO
ACHIEVE SUCCESS IN THE L ITIGATION.

The total numbe of hours claimed by counsal is onits face gppropriate and qute modest
relative to thework produc produced inthecase Early in thelitigation, Defendants
acknowledged that the casewould betime-consuming. Sesking significant extersion of time to
respond to Plantiffs’ motion for summary judgment and oppasition to Defendants motion to
dismiss Defendants mmarked,

Even acursoy review of plaintiffs’ [briefs] reveals that plaintiffsounsel ha been

resardiing and crdting argument on the cdral issue in this caserf months if not gars

... Litigating this caseequires analgis that gog well beynd the legl reseach

suficient to ague mog legal issues and encompesse 20 years of higorical materials

and debte.
Def. Mot. to Enlarge Time, 4/3/03, & 5. “This is an issue of extremeimportance to the public
and should be @#&ded baed on a thorougexamination of the issues.tl.) at 4. Deéndant

Mayor Williams stated the chi@nged laws vereaspets of the citys “core” culture. Efendant

Mayor Fenty remarked that this litigation was the most important ever faced by the city.



Case 1:.03-cv-00213-EGS Document42  Filed 08/25/2008 Page 13 of 38

Counsels’ work on this casgoing well beyond normal legl reseach, and
comprénending200 years of historical mateals and delta in addition to the highlguancd and
difficult consideations of sensitive andmplexcivil rights litigation, required &r morethan the
hours put forth in this fee pgon.

The D.C. Qrcuit admaishes,

it can be gceptionallydifficult for a court to r@iew attorng billing information overthe

lif e of acompex litigation and make a dagermination ebout whether thetime devoted to

the litigation wa necsasaryor reasonable This Court has reitated the Supree Court’s
waming thd “[a] request for #orneys fees should not result in a 8@ major
litigation.”
Swedish Hosp. Corp. Shalala, 1 F.3d 1261, 12690 (D.C. Cir. 1993) (tations and internal
guotation marks omitted). Ranately thereis no need fothis sort of exercise her

Plaintiffs’ lead ounsel, Alan Gua, wa half of atwo-peson law firm througout the
merits stag of poceealings in the DC. Circuit and throug the conlusion of the case the
Supgeme Cout. Messsi. Ndly, Levy and Healy volunteered their time as individuals, while
serving full-time in public-interest jobs. Mr. Huff and, in effect, Ms. Possessky and Mr. Day,
likewise volunteezd their time part from full-time employnent in private pretice.

Arrayed aginst this band of seliashded small firm and publiciterest volunteerwere
the vast reource of the District of Columbia’s @€e of the Attorng Geneal, nine ofthe top
attorney from threeof the ndion’s largest firms, an untold number other d&orneys and
support staff a those firms, and eventualy, the Soicitor General of the United Sttes.

The reords submitted, &gal and reonstructd, aresufficient to confirm the diciency

of Plantiff’s legal team.
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[I]t is not necessaly to know the exad numbe of minutes sgent nor the precise activity to
which e&h hour vas devotd. To enale opposingounsel dequatly to assess the
merits of the motion, and theuwrt to fulfill its obligations, no more is nessarythan

fairly definite infomation as to the hours devdt® various gneal adivities, e.g

pretrid discovery settlement negiation, and the hours spent vgrious clases of

attorney, e.g, senior paners, junior paners, [and] associates. . . .

Jordanv. United States Depof Justice 691 F.2d 514, 52@(C. Cir. 1982) (footnoteral
guotation maks amitted). Judje Kesskr explained the time-keeping requirements well:

When a lawgr writes, for ékample, that she spesix or eight hours in one day

“reseachingand dréting” a brief dealing exclusivelywith issues on which hefient has

ultimatelyprevaled, thereis certanly no needdr herto itemiz evey caseshe looked up

or evey paragraph shdaboreal over. Tral courts must reagnize how lawgrs wok and
how theynotate their timetimust be remembed that the ultimate inquing whether the
total time claimed is resmnable.

Snith v. District of Colunbia, 466 F. Supp.2d 151, 158 (DM 2006):

The batom lineis tha the numbe of hours claimed in this @aseis quite low relative to
the work poduct preented to the veous courts heang the matter. Th€ourt possesses
suficient information to discern roughly how much timewas sgnt, by whom, dang what, in
conductingsome of the myad activities constitutng the represatation.

To keep the mater of Plaintiff’s cmunsels’ hours in paspective: ore of Defendants firms,
O’Melveny and Myers, recently billed abankrupt dient in excess d $3.1 million for six months
work, excealing 4,000 hous, for responding to gvernmat subpoenasSeeExhibit 9. This is

almost asmuch asPaintiff’s legd tean would bill for nealy sx yeas of litigaion seauring a

fundamatal constitutional right befe theSupreme Court.f Bection 1988’s mission is to be

*Counsel furthenote that theynust err on the side pfoteding atorneyclient and
work-product privilegs in not revaling excessive details in publicgharel billing records.
Defendants cannot indst, under the guise of auditing billing records, on revedling details of thar
advesaries’thought pocesse and communid¢ens with each otheaind with clients.

9
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taken seriously, ordinary people with avil rights claims mug beafforded the same access b
quality legal representation available to bankrupt sub-primelenders.
1. THE HOURLY RATES PROFFERED BY PLAINTIF FS ARE CONSISTENT
WITH E STABLISHED RATES FOR SIMILAR WORK IN THE WAS HINGTON,
DC MARKET FOR LEGAL SERVICES.
“[A] fee applicant’s burden in stablishing agasonhle hourlyrateentails a showingf at
least threelements: theteorneys’ billing practices; the @orneys’ skill, experience, ad
reputdion; and the preving market rdes in the releant community’ Covingtonv. District of

Colunmbia, 57 F.3d 1101, 110D(C. Cir. 1995). Edtfador is addresed in turn.

A. The Attorneys Billing Pradtices.

Upon examination, bilhg practices arerelevant and deerminative onlyin setting thedes
of Thomas HUf a seond yearassociatat Kenyn and Kayon who voluntarilyconducte
research relating to Plaintiffs’ merits brief before the Supreme Court. Mr. Huff is employed by a
firm that en@ges in complex fedat litigation on a egular bais at market tas. Mr. Huffs
regular billing rate is $285 an hour

The other attorneys in the case smply lack relevant hourly billing practices. Nelly, Levy,
and Healy are employed by non-profit public interest aganizaionstha do na charge hourly
billing rates. But feassonable fes undeg 1988 ardo be ckulated acording to the pevailing
market rates intherdevant comnunity, regardless d whethe plaintiff is represented by private
or non-pofit counsel.” Blum 465 U.S. at 895 (footnote omitted).

Guraand Possesslkarepartnes at a pivate, forprofit law firm, but do not have standh
fixedhourly rates. Their work is typically peformed on aflat-fee, contingency, or blended basis

that produces no particular billing history reflededin a st hourly rate. To the extert they charge

10
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hourlyrates, those ratearefrequentlyset at consously sub-markéerates in ordeto provide
legal servies to those who otheise could not dbrd them® Attorneys “who dther pratice
privatelyand forprofit but at reduce rates retectingnon-eonomic gals or who hee no
established billing @ctice are “quite deafly] . . . entited to an awrd b&ed on the prailing
marke rates.” Covington 57 F.3d a& 1107 (footnote omitted). “[T]he prevailing market rate
method her®fore usd in awading fees to trditional for-proft firms and public interest |ed)
savices aganizaionsshall apply as well to those atorneys who practice privately and for profit
but at redued rdes refectingnon-eonomic gals.” Covington 57 F.3d at 1107 (quoting Save
Our Cumberland Mountains, Ing. Hodel 857 F.2d 1516, 15248(C. Cir. 1989) (en bz)).
“Deciding whetheran attorng has a publispirited reaon for arepresentéion should not
beadl tha difficult. An important part of this inquiry will focus on whether thefee charged in
facat differs signifiantly from the maket value otthe attorng's servies.” Bd. of Trs. othe
Hotel & Rest. Emples. Local 26 JPR, hc, 136 F.3d 794, 80D(C. Cir. 1998). Considering
that Gurés effedtive ratein this case wanominal, and that Possessiyd Dg’s rate was zero,
these wee, bydefinition, below anynarke-based ate the Court migt acept. hdeed, Gra
expresslyoffered a“‘reduced, fat fe€ rate beause, a stated in his inil proposal, he as
“sympathetic to the ese and gesitive to the need to limihe cost of this venture Gura Decl.,
1 6. On prinple, Gurahonored theriginal feeageement despite aemepus offe to advace

additional funds owingo the unforeeen deelopment of thease. Gra Decl., 8. Conpare

®Section 1988 and othéeshifting povisions acknowledgthe simple ity that
people ofordinarymeans in our nen cannot acess the nr&et forcomplex fedenditi gation,
especially in avil rights cases seking declaratory and injunctive where no moretary rdief is
available to form the basis of a contingency fee. Even where contingency fees ae available, it is
often the pospect of ée shiftingthat makes &tigation eonomicallyviable.

11
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Goosv. Natonal Ass’n o Realtors, 997 F.2d 1565, 156®(C. Cir. 1993) (“thee [was] nothing
in therecord .. . to suggest tha Ms. Goaos’s dtorney offered her adiscounted rate for dtruistic
resons.”

Christopher Daya patner in Gurés predecesor firm, reorded some time for brie
consultation edy in the case Mr. Days regular rae is $325 an hour, but his ptize is caitereal
in Fairfax ard, indeed, heis ot amenbe of thelocal legal community as he is ot admitted to
pradice in the District of Columbia. &aise the revant rae is the ratén the local legl
community, Day’s ordinary rate is rot relevant.

B. The Attorneys Skill , Experience, and Reputation.

Counsels’ skill § best rdécted in the qudy of their wok product. Res ipsa loquitur
Howeve, as pecealent instructs revieging counsels’ gperience ad reputéion, some discussion
of these &ctos is in order. Alan Gra enteral this case with extensive civil hgg liigation
experience. Gurabegan his litigating career serving as aDeputy Attorney Genead for the Stde
of California, in the Civil Division of the state’s justicepdetment. As sut Gurawas taske
with first-char responsibilityfor representingthe state rad its emploges in eroad aray of
matters in California statend felerd courts, in trial and ongpeal. Gua handld dozens of
case, rangng from aviation to privagrights, including daeavyemphasis on civil rigts. Gura

Ded., T 2.

"It is also begnd dispute that Gurand Possesskiyequentlyrepesent tients at below-
marke rates br non-€onomic rasons, & adive in civic and baaffairs, and could, wee they
motivated to retum to large-firm practice, again command mud higher hourly rates for thar
expertise than those theliage their publicnterest clients. Theame, of aurse, is true of
Neily, Healy, and notwithstanding his lack of mega-firm experience, Levy.

12
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As alitigation assaiate with Sdley & Austin, Gura continued developing experience in
the civil rights field, defading vaious of the fim’s clients who, alliéprivate entities, feed
civil rights issues as statetas owingeither to their antradual assumption of state furans or
for otherreasons allegd byopposing ounsel. Gurdeft Sidleyto serve a Counsel to the United
States Senate Judicia®pmmitee, and subsgientlyopened his own pctice focusing
primarily on civil rights and intellectual propy litigation. GuraDed., 1 3. Guraeaned degees
at Cornell and Georgetown, and has keen published in various legal and generd interest
publications GuraDecl., 111,4. Alan Gurawas first admitted to practice law in 1995, andis a
member othe California, bstrict of Columbia, and Vingia bars. Gua Detl., | 1.

Clark Neilyis likewise highlyexperiencd in handling wvil rights matters, hang seved
for the pat eidht yeas as Senior Attornest the hstituie for Justice, amonghe nation’s
preeminent public interest lawrfins. Duringthat time he has priaced onstitutonal law
exclusivelyand has sged & lead ounsel in numerous statecifedeal cases, ifst-charing
seveal trials, brieing and argling gpeals in both fedal and state cous, and workingpn
seveal of the hstitute’s U.S. Suprem€ourt case. NeilyDed., { 3. Neilyalso has substantial
large firm experience with Dallas’s Thompon & Knight, where heseaved as lead counsd in
dozens of casg cuined frst-char trial experiene, and wrked on avarigy of professional
liability, complex commercial,ral intellectual propgy cass. NeilyDed., { 2. Neilyholds dual
degees from the Univesity of Texas, whex he seved @& Chief Articles Editor othe Texas Aw
Review. Ndy was fiist admitted to practicaw in 1994 and is a meber of theDistrict of

Columbia and Exas bars. Niy Ded., 1 1.
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Robert Levy is aleading legal commentaor and constitutional schdar whoseexpertiseis
frequentlysoudnt by major media outlets, andhwse books, laneview aticles, and othe
prolific writings ae widelyknown and wi-respected. levywas & adjunct praéssor of lav at
Geogetown Univesity for sezen yeas, and has leared on onstituional law at dozens of law
schools. Heaceved his diris Doctor fom Geoge Mason Univesity in 1994, the garin which
he wa first admitted to prdice law. levywas dass valedictoan and bief aticles editor othe
law review. Healso and holds &hdors, Masters, rad Ph.D. degees in Business &m the
American Univesity. LevyDed., 11 1-3.

Gura, Nelly, and Levy have dl clerked in United Sttes District Courts. Levy has dso
cleked forD.C. Circuit judgeDoudas Ginsburg GuraDed., { 2; NeilyDed., 1 2; LevyDed.,
2.

GeneHealy, a1®09 graduate of the University of Chicago law school and 194 graduate
of Georgetown, is aurrently a Vice President of the Cao Ingitute A sddar in his own right,
Hedy once vorked & a commaaial litigation associatetddowrey Simon Arnold & White.
Hedy Ded., 11 1-2.

LauraPossesskganed a Juris Doctordm Georgtown in 1995 and Bachelos degee
magna cum lauddrom the University of Peansylvaniain 1991. Ms. Posessky handes mealia
and intellectud property matters for thefirm, and he practice has astrong public interest
emphasis In aditionto sverd years either in the employ of or counsgling public interest
clients, she has geted manyeas of voluntaryserviceto the District of Columbia Bahaving

thrice ben eleted bythe membeghip as a voluntarkeade. Possesskied., 1 1-3.
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Thomas Huffis a secondgarassociatat Kenyn and Kayon, handlinga varety of
intellectual propay matters but also pagipating in his firm’s po bono pratice, in afiliation
with the ABA’'s Death PenaltyRepresatation Project (assistingriminal deéndants) ad the
Office of the Cepital Defender in Northern Virginia. Huff has earned aBachdor of Sdencein
Computer Scienckom Gerge Mason Univesity, and a Juris Doctordm Georg Washingpn
University. Huff Decl., f 1, 2.

Christopher Daya gaduae of Michigan State Univesity, was fiist admitted to practice
law in 1994. A former Assstant Comnonwesalth’s Attorey in Virginia, Mr. Day has been in
private pacticein that state since 2000. YBed., {1 1-2.

C. The Prevailing Market Rates in the Conmunity.

“[1]n order to demonstraféhe prevailing maket rae in the communifly plaintiffs may
point to such evidencas an updad vesion of the laffey matrix or the U.S. Attorneg Office
matrix, or their own swrey of prevailing maket raes in the community Covington 57 F.3d &
1109. “[lt is clear as the Court of Apds explained irCovington that plaintiffs may suomit a
matrix alone, ormay supplement such nax with surve, afidavits, and evidergof recent
court avards of fees to attorneywith comparble qualificaions handling similar ces.” Salazar
v. District of Colunbia, 123 F. Supp.2d 8, 14 (D.D. 2000) (citation omitted).

In Salazar the Court accepted the methodology ard expetrtise d Dr. Michad Kavamugh
in updating thd.affey Matrix, as well as billing surveyrepoted bythe National SurweCenter,
theNational Journal andLegal Times. Plantiffs present the sane high qudity of information in
this proceding to asist he Court in detenining the ommunitys prevailing maket rae.

Dr. Kavanaugh’s kackground and thewidespread acceptance of his expertise by courts is
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reflected in his attdted detaraion and cunculum vitae. His methodolggs based on sound
economic senceand acepteal lecal principles. Theates of varous local firms — including
those retained in this case by the non-prevailing Defendants — confirm Kavanaugh’s accuracy.

The sciece béind the prepation of a updated hffey Matrix is straidntforward.
Simgy pu, it starts with atorney fee raes revioudy adopted by thecourts & reasanably
reflectingthe local maket, then updatethem byapplyng an acepted ate ofinflation. The
Office of theU.S. Attorneyfor the Dstrict of Columbia prep&s an updad vesion of the
Laffey Matrix by takingthe 1982 hourlyates for the Washingn D.C. metropolitan age
approvel bythe D.C. Circuit in 1983, and applg thechang in the Metropolitan Washitgn
area Consumer Pricikndex (CP) to those 1982 tas. Kavaaud Ded., { 8;
http:/Avww.usdoj.@v/usao/dc/Divisions/@il_Division/Laffey Matrix_7.hinl.

The method utilizd byPlaintiff’'s expert, Dr. Kaanaudp, producs a sigificantly more
acaratematrix than that used bihe U.S. Attorney Therearetwo reaons for the improvaent
in acarag. First, Dr Kavanaudh uses an index specific to Egervies; the U.S. Attorneyses
the entireCPIfor Metropolitan D.C., which includes items thaearot réevant to the met for
legal sevices. Indeed, theseother items ae given mwch mae weight than legal sevices?
Second, the U.S. Attorgis method starts with rataeorded in 1982; the method Dr
Kavanaudh uses applies the spic legal servies index tolte morereent surveyof raes for the

Wagington D.C. metropolitan area developed in 1989 in responseto the remand decisionin

8A pattial listing of such “nonlegal servie” items includs: food “avay from home,”
alcoholic beerages, rat on primaryresidene, fuds and utilites, household furnishisgand
operdions, appare private traasportation, gsoline, medidacare, reereation and “ducation and
communication.’Seehttp://data.bls.gv/PDQ/outsile.jspBurveycu

16



Case 1:.03-cv-00213-EGS Document42  Filed 08/25/2008 Page 22 of 38

Sare Ou Cumberland Mountains supra, 857 F.2d 1516. Keanaudp Ded., 1 9.

The method used tanfd the 1989 rateis described in the daration of Josph
Yablonski submitted in the case®foderickv. Ruder D.C. Civil No. 86-1824 (P14, J.).
Yablonski’'s survg is recogiized as an apppriate bais for the updatingf Laffey rates.
Kavanaugh Decl., 1 9 see, ., Salazar 123 F. Siypp.2d & 13, Sexciusv. District of Columbia,
839 F. Sipp. 919, 924 (D.C. Cir. 1993); Trout v. Ball, 705 F. Syp. 705, 709 n.10 (D.D.C.

1989); Palmerv. Barry, 704 F. Supp. 296, 298 (D.O. 1989).

It is easyto see whyDr. Kavanaudp’'s appoach wuld yield more acuiate ate stimates
than that of the L. Attorneys Office. Frst, Dr. Kavanaudp uses moreecent approve data a
a startingpoint. Kavanagh Ded., § 10. Futhermoregin keepingwith sound economic pcce,
Dr. Kavanaudp employ the most specific [we index available — thiedex for le@l servies.
Kavanaudh Ded., 1 11. Applyng agenerlized all-inclusive CPlo specific mekets forgoods
and sevices would baunreliable Kavahaudh Ded., 1 12. Forexample, the pricef a @mputer
in 1970, adjusted bthe oveall CPIl, would be rdically highe than the etual prie of tha
computer toda Converselypredidging the pice of gasoline usinghe oveall CPlincrease since
2001 would not aaunt for the stgerise in oil prices. Theuperiorityof Dr. Kavanaigh's
appro&h is explained at letig at 7 1116, and wa reognized byJudge Kessler inSalazar
“[Kavanaugh’s] Laffey index has the digtinct advantage of capturing themore relevant data
becaise it is based on the Egervies componat of the Consumer Pridadex rather than the
genenl CPlon which the U.S. Attornyes Office matix is based.”Salazar 123 F. Sypp.2d &

14-15.
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Dr. Kavanaudp's Laffey Matrix sets the cuent rde for Qura, Neily, Levy, Possesskyand
Day — dl of whom aein the 11-19 year category — & $557 an hour; the current rate for Healy, in
the 8-10 parcatayory, at $494 an hoyand the cuent rde for Huff, in the 13 yearcategory, at
$279 an hour — just sitollars below Hufs presumptivelyacaratemarke rate of$285.
Kavanaudh Ded., § 16. Theseates should be adopted. Considerthg a@ of this litigation,
counsel must be compsgated athe curent markérates to compesate forthe delayin payment.
Missauri v. Jenkns, 491 U.S. 274, 283-84 (1989). “Paying counsd at histarical, or even aurrent,
rates basal on their experience levels when they peformed the work would nat achieve this
equivalene.” Miller v. Philipp, 2008 U.S. Dist. EXIS 62500 at *56 (D.D.C. Augst 12, 2008);
Sexaus, 839 F. Supp. at 926.

Plantiffs are mindful tha Judg Lambeth recently rgected Dr. Kavanaugh's gproach in
Miller, supra, 2008 U.S.Dist. LEXIS 62500. But with adl duerespect to Judg Lambeth, whose
opinion is exellent in cetain other espets, Miller’s desaiption of Dr. Kavanaugh’s andysisis
not facually correct.

Judg Lambeth correctly obseved that “rates used in calculating thelodesta should
acord with those ‘preailing in the ommunity™ Miller, at*48 (quoting Blum 465 U.S. 896
n.11), and thi'plaintiff must producedata oncening theprevaling market raes in the releant
community” Miller, at*49 (quoting Covington 57 F.3d a& 1108). But Judje Lambeath ared in
next staing, “Kavanaugh’s mdrix does ot compgy with this mandate for geographic
specifiaty.” 1d.

As descibed aboveand in Dr. Kavanaigh’s dedaration, the ‘fates’ employed byDr.

Kavamnaugh are the same Wasdhington, D.C. ratesdrawn from the 1989 Yablonski survey long-
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approvel in this circuit. ddge Lambeth appaently confusel Kavanaudn's “rates,”which ae
indeed lochas requied bypreedent, with the CRlata, whit is specific to legl servies but
drawn nationally SeeMiller, & *48 (*Kavanaugh’'s mdrix thus refl ects nationalinflation trends,
while the USAO matx acounts for pricanflation within thelocal community- acrudal
distinction”) (emphais in original). Asolutelynothing inBlum, Covington or anyother
controllingopinion mandates thaegerlized CP data baused réher than di spedic to the
market for legal sevices. As confirmed by Dr. Kavanaugh, theuse of thegeneralized CPlis
scientificdly unsound.

Idedlly, local rates specific to legal savices stould be adjusted by alocal index speific to
legal servies. Bth Kavanagh and the USAO niex meet theifst requirenent: Theystart
with local rdes specit to le@l servies, althoug Kavanaud's raes aranore arrent.
Unfortundely, thereis no local D.C. indexpeecific to lecal servies. Kaanaugd resolves tha
problem byusing anational index specific to legservies. The BAO matrix by contrast, uses
an index that isdcal but g@neal-purposein which le@l servies playa minor role. &en a
choice baween those two admittedly imperfect gpproaches, it is dear tha andiond specific
index is preferable to alocal genead-purpose index. Sdf-evidently, wide digparities @n exist
betwea changs in D.C.’s legl raes and bangs in D.C.’s ovall priceindex. hdeed, lgal
rates auld be advanang while overal prices decline, or vice versa. On the other hand, thereis
littl e reason to believéhat major disparities will exivetwea changs in D.C.’s legl raes and
changes in national leg raes.

Put differently, when meauringratechangeslegal spedicity is more important than

geographical specificity. Were thechoice purely binary, the rdevant market (legal services)
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would trump the locality Forexample, chares in attorneyilling rates nationwide would be
more réevant to our inquirghan chages in the pricef milk at the courthouseatketera.

It is important to reall the guiding piinciple that leadsawurts to requiréhe use of loal
community rates: accuracy. Using local “rates’ as requiral by preedent leds to geate
acairag.. Usinggenenlized CP data that is lodabut based overhelmindy on prices having
nothing to do witHegal servics, leads to daeased acuracy. Dr. Kavanaudp’s matrix s “more
acairatein that the calalation was baskon incrases/daeases in legl servies raher than
increase/dereases in thergire CPlwhich includes pce dhangs formanydifferent goods and
services.” Smth, 466 F. Supp.2d at 156.

Nor can Dr. Kavanaugh be faulted for failing to ussea Washington-based legal-sevices-
specificCPlcomponent. Th8ureau ofLabor Statistics “does not produa lgal servies index
specificto anyparticula metropolitan a¥a. 1 ask that the Washitmn DC areaates be
adjusted bya Washintpn DC le@l servies index isa ask foran item that does not exist.”
Kavanaudh Ded., 1 15 n.4.

Judee Lambeth’s daim that “Kavanaugh’s dternative methodology has achieved only
limited aceptance in this District,Miller, a *48, is overstated. The claim is supported by a
footnote referencing three cases & “declining to aopt,” id., a *48 n.28, but Dr. Kavanaugh did
not participate in tw of those casesKavanaudh Ded., 1 4 n.1. hdeed, in onef these ited
cases inwhich Kavanaugh dd not participate, the Cout acceptedan ypdated Laffey Matrix
virtually identical to that proposed {avanaudh for 200506, but redued the avard by 25%

becaise the ase vas simple.Muldrowv. Re-Drect, Inc, 397 F. Supp.2d 1 (D.B. 2005).
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The seond caseited inMiller, in which Kavaaudh did not participategjeded the
updated kaffey Matrix for lack of a‘significant evidentiaryrecrd” suppoting the poffered
rates. Yazdaniv. Access A'M, 474 F. Supp.2d 134, 138 (DM@ 2007). Yazdanidrewupon
McDowsdl v. District of Columbia, 2006 U.S. Dist. EXIS 46371 (D.D.C. 2006), which defed
from the sene flaw The lesson of tise caes is that parties wishirig employan expert’s
andysismug employ theexpert.

The only case cited by Miller declining to adopt Dr. Kavanaugh's expertiseis smply
wrongas a mter of law American Lands Alliance. Norton, 525 F. Sypp.2d 135 (D.D.C.
2007) erroneously considered the U.S. Attorney’s Laffey Matrix as“the standard” rate, which it
mog certainly is mot. For staters, the U.S. Attorney was rot involved in theoriginal Laffey
litigation, enteing onlyan apparance & amicus cuae duing thefeedispute? But more
critically, Covingtonspecifi@lly instructs that the U.S. Attorngymatrix is to be afbrdedthe
sameconsiderion as anyther updeed Laffey Matrix or a partys own survg. Covington 57
F.3d & 1109; Salazar 123 F. Sypp.2d & 14. It isthus eror to refuseconsideration of any rate
evidene, on the prsumptive assumption that thevgrnmet’s matrixis controlling. tis not.
American Landsalso based its cohusion on a determination that these vas not complex; at
the vey least,American Landsvould be distinguishablen this point If American Landss to
beread as dalling for the government matrix in ordinary cases, and other evidence in

extraordinarycass, this, too, would @linly be eror unde Covington

°As the U.S. Attorneyg Office use its matrixin settlement of attoryefeeclaims, it has
an interest in tamping down the claimed rates.
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Although Dr. Kavanaugh's updated Laffey Matrix would onits own auffice to establish
the prevailing maket rdes, specit surveydata onfirms the Matrix’s egeptional acuracy. See
Salazar 123 F. Supp.2d at 13. Plaintiffs first turn to Netional Law Journals most recet
surveyof 2007 rées chaged byvarious assaate clases, with emphasis on théeschaged by
Washington, D.C. firms. At Dickstein, Shapiroyeeth and ighth yearassociate arebilled at
$400-$440 an hourHogan & Hartson charg $475 an houior an eichth yearassociate The
same ghth yearassociatevould yield $455 an hourtdPatton, Bogs, and $485 an hoat
Wilmer Hae. Exhbit 10.

Dr. Kavanaudp's assessment that GeHaealy, formety of Howrey Simon, could chaegy
$494 an hour in 2008 fdris nine yars of experiene is definitelyin line with these rate
Kavanaudh's 11-19 parrateof $557 an houin 2008 is lkewise onsistent with ths data.

Inconguent with this relaworld data vould be the U.S. Attornéyversion of the laffey
Matrix, which holds 11-19@garattorney to a ratef $410 in 2008 — substantialbelow the 2007
rates chaged forattorneyg with half as muchxperience, oreven lss experiencey evey local
firm that responded to the NIs associte class surwe Forexample, a Wilrar atorneywith 19
yeas experiencgpresumablypy then an quity partne, would be vaued bythe U.S. Attornewat
$410 per hoyror only85% of whathat firm regilarly chages foran eighth year asscciate.
Notably, Miller accepted the vaidity of Wilmer’s rates.

Turningto theNational Law Journals 2007 law firm rate survey, the picture is equally
clea. Again, foaising on Washirtgn, D.C. firms: Arent x chage $395 to $675 pgrartne
hour, and a much as $440 peassociatdour. The werage Hogan & Haitson attorneys billed at

$490 an hour, ith partners billinga median $590rehour and a aveage of $600 a hour, in a

22



Case 1:.03-cv-00213-EGS Document42  Filed 08/25/2008 Page 28 of 38

range that tops at $850 an houdogan assaates ae billed out at as mucts&525 an hour.
Patton Bogs partnes bill as much as $920 an houitiwan aveage rae of $536 ad a median
rateof $525. Associas at that firm bill as much as $520teour. Wilner patners starat $475
an hour but top out at $1,000 an hduiling as much & $495 an hourof their @asociates.
Exhibit 11. And those rateseg ofcourse a yearolder than theates at issue here

An examindion o therates charged by same of opposing counsal’s firms s dso
instructive. As noteduora, O'Melveny & Myers darge $705 forat least onexperiencd
partne. Exhibit 9. Covington &Burling patners, some oivhom workel on this case, staat
$510 and rage up to $800, with associatbilling as much $525 an hour. Exhibitl. And as
for Akin Gump, the third firm that represented Defendants before the Supreme Court, clearly-
outdated (ad thus, too low) survegata fom 2002 demonstragehat in that gar, its partners
billed at $350-$600 an hauExhibit 12.

Again, theseeaal woltd rates ee in line with the rees predited byDr. Kavanaudp’s
Laffey Matrix. The real wdd rates & dso substantialljhighe than the ates prdicted bythe
U.S. Attorneys model. hdeed, the).S. Attorneys model tops out at $465 an houor fitigators
with over twenty yeass experience a rae usuallywell-bdow the bottom of the ramgfor
partnes in firms handlinggcomplex fedenditi gation. The U.S. Attornéy estimate, $465 pe
hour, is also below thevarage rae of the atire Hogan & Haitson firm ($490), ad over a
hundred dollas below the media($590) ad aveage ($600)rates of the firms partneship. The
U.S. Attorneys top $465 ratés also substantiallgelow the serage and mdian rdes of Patton
Boggs partners ($536, $525), and is less han half the top $1000 rate for Wilmer partners, whose

fees werefound presumptivelyacairatein Miller. To borrow from Garrison Kelll or, the U.S.
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Attorneys matrix would tansbrm the locabar into a lake Wobegn, whee all the lawers ae

aboveavelage. This canot be so.

Finally onthis point, Paintiffs again notetha Kavanaugh’s predictive Laffey Matrix
would have Hff' s marketate 4 $279 — exactlpix dollars below his doal rateof $285. Dr.
Kavanaudh's degeeof acuracy thus appea to be 97.89%. Ad Huff's predicte rateerred on
the low side.

V. COUNSEL ARE ENTITL ED TO ENHANCEMENT OF THEIR FEE FOR
PROVIDING HIGH QUALITY REPRESENTATION IN A CASE OF
EXCEPTIONAL SUCCESS.

The lodesta calculation isonly “themog useful starting pant for deerminingthe
amount of a@asonble fee.” Hensley 461 U.S. at 433 (empsia added). The produtof
reassonable hours times aasonhble rae does not end thequiry. Therereman other
consideréions that mayead the districtaurt to adjust the feepwad or downwad, including
the important fator of the results obtained.’Hensley 461 U.S. at 434 (footnote omitted).

“Where aplantiff has dotained excdlent resuts, his atorney shoud recover afully
compenstory fee Normallythis will encompas all hours resonablyexpended on the litigian,
and inded in some caseof exceptional suess an ehanced awad maybe justified.”Blum 465
U.S. at901 (quoting Hensley 461 U.S. at 435). filview of ourremgnition that an enhaed
awad maybe justified in some s&s of &ceptional sucess, weannot greewith [the]
argument that an upwd adjustment is nevgrermissible.” Blum, 465 U.S. at 897 (interha
guotation marks omitted).

The continuing availability of an enhancement multiplier in Sestion 1988 isdso

confirmed by Congessional aon. WhereCongess wished to prohibit enhaments in fee
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shifting piovisions, ithas done soxglicitly. Seee.g.20 U.S.C. 8§ 1415(i)(3)(C)1fo bonus or
multiplier may be wsedin cdculating the fees awarded under this subsedion”). But although
numerous bills have ke introducd in Congrss to prohibit bonuses or muylliers in Section
1988 casg, “[s]o farthese #Horts to limit recovey of attorng's fees have ben unavding.”
Pennsylvania v. Del. Valley Citizens Coundl for Clean Air, 483 U.S. 711, 739 n.3 (1987)
(Blackmun, J., disenting)

The fact that prohibitions on mufiliers arecontained in othefee shifting piovisions, but
areabsent fom Section 1988, would indicate that in the aleseofsuch prohibition mulpliers
reman available. Br example, inMest Virginia University Hospitals, Ing. Casey 499 U.S.
83, 92-97 (1991), the Supeme Cout reasaned that the express aithorization of expert witness
feeshifting in some provisions meant that nolstexs wereavailablein feeshifting piovisions
tha lacked such explicit authorization. “[T]his court will not read into astaute language tha is
clealy not there . . . . Thexpress inclusion of one (arore) things) implies the exclusion of
other thing from similar treament.” Castellonv. United States864 A.2d 141, 148-49 (D.C.
2004) (intenal quotations and citations omitted).

The D.C. Circuit has stated tH§o] nly in the rae cae of &ceptional sucess is an
enhanement of thdodestar poper br aboveaveage qualityof represatation.” Murray v.
Weinberge, 741 F.2d 1423, 143M(C. Cir. 1984). Butif the Supreme Cour’cavat
authorizing ehancenents in rareand exceptional sa&s is to be more thartteeordical
possibilty, then this procebng is oneof such ases, deervingof an ehancenent.” McKenze

v. Kennickell, 875 F.2d 330, 338(C. Cir. 1989)pverruled on othegrounds, Kingv. Palmer,
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950 F.2d 771Q.C. Cir. 1991) (en b&). Theexceptional status of this case should Itk se
evident.*
A primary objective of Section 1988 isfor less dfluent avil rights plaintiffs to be able to
attra¢ competent counsto litigate extraordinaly difficult cases.
The lawregardingenhanements foiquality of represatation is well established: the
lodesta figure is presumably thereasanable fee, and amultiplier for superior quality is
appropiate onlywhele the movingpartyhas demonsttad “that @hancenent was
necesaryto provide f& and rasonableeompensgéon.”
Thompsorv. Kennickell, 836 F.2d 616, 622 (D.C. Cir. 1988) (quoting Blum, 465 U.S. at 901).
The unusual@mplexty of this caseould not be adéssed simplypy addingmore
lawyers and support personheThe cae included no discoweand no trial. Notéorneywas
assgned tosift through boxes d documentsa any warehouse. Raher, thecasés difficulty was,

as reoqrized byDefendants athe outset, owingp the enormous scopé the historich legal

and public policyissues raised kiye catral question, which v&of profound public importece.

9t is critical to note the distinction betweteeenhanements fothe contingnt nature
of a @ase, ad feeenhanements fothe exceptional natu litigation. Coningency
enhanements a, ragrettablyand incoredly, disallowed. m King, the D.C. Circuit sitig en
banc delared that enhacemats for contingncywould not be avi&able in statutoryfeeshifting
cass. The Suprem€ourt followed suit irCity of Burlingtonv. Dague 505 U.S. 557 (1992).
But nather the D.C. Circuit nor the Supne Court have disturidehe avdability of exceptional
caseenhancements

Apart from se&ing an exceptional casenhanement, Plaintiffs and theioansel seek
their enhacemat on gounds of contingncyas wdl. Mindful that the contingecy
enhancement request is foreclosed by King andDague the request is malein thegood faith
belief thd the issue requigerevisiting, ad that the pan®pinion inKing, and dissents in the en
banc onsideration of thecaseand inDaguehad the bieer of the agument. No lawgr
rationdly undertakes, on a contingent basis work that would yield the sanefee for the same
work that ould be emed wthout risk of non-pament. Section 1988 commands that colinse
paid a teassonable”feg and it is patentlynresonable to assiglawyers’ work zero pemium for
the risk of non-pament in case with substantial such risk. The risk of nmeyment in non-
contingent mattersa&n be éminated byaskingfor aretaner.
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Counsel wereequiral to scrutinize amgd range of @mplexmaterid, synthesize coherg and
persuasive arguments and anticipate, dissect, and respond to theopposition’s andyses —al
within the art of litigéion as praticed at the higest level.

As this Court sdted in rgecting Plaintiffs’ claims,

While plaintiffs extol manythoughtprovokingand historicallyinterestingarguments for

finding an individual rignt, this @urt would be in @or to ovelook sixty-five years of

unchangd Suprem€ourt preedent ad the delug of [contray] circuit casdaw . . .
Parkerv. District of Colunmbia, 311 F. Supp.2d 103, 109-110.[DC. 2004). Considerintpe
saope of this litigation, tha the Supreme Cout’s mgority and dissenting opinions inthis ase
comprised solel\t57 pags is a testanmé to theirbrevity. Cf. Smth, 466 F. Supp.2d at 158 n.7
(“JudgeTatel's 29page opinion, alongvith the dissent of Chief Judge Ginsbuegidene the
complexiy of the le@l issues involved in this casg.”

The ultimate rsult is, byanydefinition, exceptional. This caselvstand as d&andmark
foundaiond precedent in American constitutional law. It maked the first timethe Supeme
Cout ddined the meaning and sape of the Second Amendment drectly, and in doing so
overruled the “dduge” of contrary precedent from ninefedera circuit courts o appeals. Piior to
this case, nogdenl appals court hd everstruck down degslative enattment as violating the
Second Amendment.

Achievingthis task requiredxensive litigaion of ancillarymatters. Br example, it was
vital to Mr. Heller’s victorythat counsel suessfullyopposed the Qséon Resented by
Defendants &the petition stagef the litigaion. Counsel also successfudgunteed

Defendants aggressie eforts o taminate the casefor lack of standing. Even with respect to

those standingrguments that weraot adopted byhe D.C. Circuit, the appés court
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acknowedged that Plaintiff's clans were moe consistent with Supreme Courtqgedet. To
ensurethe rdief obtained athe appela court, Plaintiffs filed armoss-petition for ertiorai that
the Supreme Cout hdd for theentire term.

Then thee is the controusial natureof the @se, avell-recognized risk to Raintiff's
counsel. “[W]hen alawyer risks permanent harm to his career to defend fundamentd, if
unpopular, legal principles, thelodesta may beinadequate to fully compensate him for this
extraordinarysacifice.” Miller, & *166 n.82. While success tere will doubtless @crue to
counsels’ beefit, the risk undeéaken by counsel include the consguencs of falure. And even
success fas its limits. Theright to keep and bear ams ispopular in the United Sttes, but it is
unpopularwithin the orgnized bar.Seee.g.Supreme Court AmicusrBof Ameican Ba
Ass’n. On b&ance counsels’ sumess bought joy to manypeople, but it also brot hateful ad
vulga criticism. Gura Dek, 1 10. We reget nothing but we risked area deal. Risk requise
enhancement in arder to serve Section 1988’s purposeof atracting qualified counse to
controversial but vitally important cases.

Thereis nothing unusual aboutl®0% fee enhacemat. When contingecy
enhanements wee (correctly) allowed bythe couts, the 100% enmgemeat was so common
tha it cameto be adopted s the standard enhancement level by theD.C. Qrcuit, despte
misgiving tha it was insufficientto serve thetatute’s purposeKing v. Palmer, 906 F.2d 762,

767 (D.C. Cir. 1990)eveased 950 F.2d 7710.C. Cir. 1991) (en bz) !

"n common fund ces, whex multipliers maystill be base on contingncy the
multiplier range is typically 1.0-4.0 with a tendeyto the 1.5-3.0 mage. Vizcainov. Microsdt,
Inc., 200 F.3d 1043, 1061 n6 (9" Cir. 2002); accord Bebdick v. Washington Metro. Area
TransitComm’n 805 F.2d 396, 409 n.3B(C. Cir. 1986) (common fund: 1.6 multiplier).
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The Ninth Circuit reently approve of a 2.0 multiplier/100% feenhacemat under
Section 1988 to attornsywho succssfully battled an bortion ban in GuamGuam Sog/ of
Obstetricians &Gyneologists v. Adal00 F.3d 6919" Cir. 1996). The aurt afirmed the
district court’s reasaning tha owing to the controversial nature of abortion in Guam, it would
have ben difficult to find willing counsel to take thease. d., at 698-99. Amongther fators
makingthe cae undesitale, the cournoted counseldcepted this cse in the fae ofa
unanimous kgslature, as wll as a ®vernorwho had take a strongpersonhand political stand
on the issue,” laeit despite contrg legal advice Guam Saiety, 100 F.3d 8698.

The Court notes, and thewrd supports, that Guam isdativelysmall and

predominantly Cathadic comnmunity and tha this lawsuit was particularly

emotionallychaged. Delarations of other loal attorngs also indicate that plaintiffs
would have hd much difficultyfinding local counsk due to the hig visibility of the
case the small sie of theisland, and the margonflicts of inteest ocasioned byhe
many paties involved. There is no doubt in mymind that this casewas ceemed extremdy
undesirablen the communityand that loclacounsel faed unusuaand tryng pesonal
and professonal pressues during the pendency of this lavsuit.

Id., at 699.

Many of these d&ctos werepresat in thiscase That fev attorngs would touch the
matter is attested to lilie fact that the chéenged provisions stood for nedw threedecales
unmolested byneanindul Second Amedment litigation. The immediaféing of a copyca
action following thefiling of Plantiff’'s compaint, designed to subvert Plantiff’ s litigation gods,
and seious Congrssional effots to mootthe D.C. Circuit’'s opinion for & of what the

Supreme Court mig do with the casaindersore theextreme undesitality of the @se gen

amongthose sgnpathetic to its cause.
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Furthermore Washington is a small communignd the subjeanatter of this litigation
indeed poduced trying professional presures” on aunsel. Whi¢ counskhave not reeived the
death thrats reorded inGuam Saiety, inmate mail promising that onall deservelly be
burned & the st&ke in amanner befitting same of higory’s greatest vill ains is ot the sat of risk
normallyassociate with the pratce of lav. GuraDed., { 10.

It is futile to debate whker dortion is more or less cootrersial aopic than gn
control, or to prdict whethetrthis case will provéo be more oless controuwesial thanRoev.
Wade 410 U.S. 113 (1973). B there is onertical differene betwen this casandGuam
Saiety: the attorney in Guam Saiety were ableto relyonRoeand its progeny. The atorneys
herecreatal thefoundaiond precedent.

Exceptional pgormancein cass that arenot merelycontrovesial, but preset novel and
complex matters, draw sidicant multipliers. See e.g.Barnesv. City of Ancinnati, 401 F.3d
729, 746 (8 Cir. 2005) (1.75 multiplier in transsexual sdigcrimination caspresating
“novelty and difficulty” and where “immense skill [is] requisite to conduct[] caseproperly”);
Shakmarv. Demacratic Org. of Cook Couwnty, 677 F. Supp. 933, 945 (N.IN. 1987) (1.333
multiplier where “[ijmagination and cregtivity onthepat of plantiffs’ counsel were necessay to
fashion aguments perswsve enoul to invoke judicial protdmn of constitutional rights which
previoudy had not been dearly recognized by the courts”); Brothertonv. Cleveland 141 F.
Su.2d 907, 913 (S.D. Ohio 2001) (1.5 mutiplier avarded le practitioner who “took a case
with compelling &cts, but saat casdaw and broudnt to light a preiously unreognized cause of
action”); Gomezv. Gates 804 F. Supp. 69 (C.D. Cal. 1992x¢essive fore: 1.75 multipler);

Hollowdl v. Grawett, 723 F. Supp. 107 (E.D.rR 1989) (ac discrimination: 1.75 multigr).
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Admittedly, thereareno hard ad fast rule about the size of Section 1988 exceptional
caseenhanements. Bt if exceptional casenhanements exist — and thelp — an enhecemet
has beer eaned hee.

V. COUNSEL IS ENTITL ED TO HIS REASONABLE EXPENSES IN ADVANCING
THIS LITIGATION.

Counsel areot typically requirel to donate laye sums of their own moggon top of
their pro bono time commitments, to adviagcmeitorious civil rights litigaion. Consstent
with his established philanthropicoad, Mr. Levy has in this caseoge wdl beyond what migt
be expected o publiclyspirited attorng committed to advancingdividual rights in our
country Mr. Levys expenses herae not fullyrecverdle, most notablyhe manythousands of
ddlars necessaily expended on printing the specialized brief booklets required by the Sugeme
Court, which the Suprenfeourt sees fit to rend@on-taxable. Sup. Ct. R. 43.3. Ordinéling
and transcript costs born byir. Levy areset forth in the ast bill filed today

But in addition to theseordinary cods, pusuant to Sestion 1983’s dlowance of expenses,
Levy requestsother compensable and ordinary expenses. Levy requeststhecog of histravel to
Washington, D.C. on those @stons wher his presaece hee was rasonablyrequirel in order
to participatan the casgas levys residencewas in Forida duringmost of this si-year
litigation. Levyalso seeks to ceverhis exendituresdr teleonferencing postaeg,
photocoping, and messergy fees, a well as legl fees advaced in the ase to othexfor
performingcetain tasks.

Reasonablghotocoping, postge, longdistance tephone, messger, and

trangportation and parking cogs ae cusomarily considered pert of areasmable

“attorngy’s fee.” If plaintiffs’ request fothese osts are stitiently well-doaumented
and rasonableplaintiffs mayremver thee out-ofpocket &penses pwuant to the
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statutoryauthorityof § 1988 to shift “attorngs fees.”
Sexus, 839F. Sypp. a 927. Trave expenses toWashington, D.C. have been dlowed by this
Court as part oh Section 1988 oevery. Palmer, 704 F. Supp. at 298-99.

Levys claimed tavel expensesi@ eninentlyreasonable, a theyconsist primarilyof
coad airfae. Thee @an be no doubt that the photpsing, postge, teleonferencing messengr
and outside attoriyechages ae likewise ecoveable

CONCLUSION

Many lament the dearth o qudity legal representaion for public interest ases. Corgress
wisely enated Section 1988 to remgthis problem, but even this partial solution regsiire
implementation byhe couts. Phintiffs’ counsel havaot onlyeaned the ight to their Ees ad
costs undenasting law, but it is in the public interest that tHey/ farly compensied lest the
word go aut to the bar tha civil rights practice requires independent wealth or vows of poverty in
addition to geerosityof spirit.

The ourts (wrondy, in our view) bafee recoveies that rdect the substantial risk of
non-payment in theseplainly contingent metters. Theleast that can be doneis tb compensate
counsel amarket rées for the ressonable hours @arked, wth an appropate enhacemaet for

havingperiormed hidp qualitywork unde dauntingcircumstances in arxeeptional ase.
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The motion should bergnted.

Dated:August 25, 2008

By.
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Respectilly submited,

Alan Guma (D.C. BarNo. 453449)
Gura & Possessky, PLLC
Robert A. levy (D.C. Bar No. 447137)
Clark M. Neily, Il (D.C. Bar No. 475926)
101 N. Columbus tged, Suie 405
Alexandria, VA 22314
Phone: 703.835.9085
Fax: 703.997.7665

/s/Alan Gura

Alan Guma
Attorneys for Plaintiff
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