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supported by international treaty law. The CRC and the Child Soldier Protocol are human rights 

treaties conferring individual entitlements on those persons (i.e. children) which they seek to 

protect.  Article 3 of ILO Convention 182 defines the forced or compulsory recruitment of 

children for use in armed conflict as a form of slavery or a practice similar to 

slavery.  Convention concerning the Prohibition and Immediate Action for the Elimination of 

the Worst Forms of Child Labour (ILO C182), June 17, 1999, 38 I.L.M. 1207 at Art. 3.13  It is 

not only the act of illegal recruitment that violates a child's rights, but also his or her retention in 

an armed force or group into which he or she has been illegally recruited.  In consequence, the 

war crime of child recruitment is a continuing crime.14  

Article 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Rome Statute of the International Criminal 

Court respectively list "[c]onscripting or enlisting children under the age of fifteen years into 

the national armed forces or using them to participate actively in hostilities" in international 

and non-international armed conflicts and “[c]onscripting or enlisting children under the age of 

fifteen into armed forces or groups or using them to participate actively in hostilities” in non-

international armed conflicts as war crimes within the jurisdiction of the International Criminal 

Court.  U.N. Doc. A/CONF.183/9 (July 17, 1998).  Individual criminal liability for recruitment 

of children in an armed conflict has also been imposed in international criminal tribunals 

created under the auspices of the United Nations, such as the Special Court for Sierra 

Leone.15           

                                                 
13 The United States ratified the Convention 182 on December 2, 1999.  165 countries have ratified the Convention.  
http://www.ilo.org/ilolex/   
14 See Prosecutor v Thomas Lubanga Dyilo, Decision on the confirmation of charges, Pre-Trial Chamber I, 
International Criminal Court, 29 January 2007, ICC-01/04-01/06-803, para. 248.  
15 Article 4(c) of the Statute of the Special Court for Sierra Leone (SCSL) incorporates Article 8(2)(e)(vii) of the 
Rome Statute word for word.  U.N. Doc. S/RES/1315 (Aug. 14, 2000).  All the defendants before the Special Court 
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The first prosecutions undertaken by the International Criminal Court confirm that 

international law treats children —even those who may violate the laws of armed conflict—as 

victims of the conflict, rather than legally responsible actors.  The ICC’s first active prosecution, 

The Prosecutor v. Thomas Lubanga Dyilo, charges him with the war crime of “enlisting children 

under the age of fifteen” and “using children under the age of fifteen to participate actively in 

hostilities.”16 The ICC Prosecutor, Luis Moreno Ocampo confirmed that the case was intended to 

address “serious crimes against children. Child conscription destroys the lives and futures of 

thousands of children around the world. This case will contribute to exposing the problem and in 

stopping these criminal practices.”17 Notably, neither the International Criminal Court nor other 

international criminal tribunals have sought to hold the child soldiers who were recruited in these 

conflicts responsible for any violations of the laws of armed conflict they may have committed 

on the battlefield.  As with the child soldiers implicated in the ICC cases, Omar Khadr was 

illegally enlisted by al Qaeda prior to or when he was fifteen years of age and was captured as a 

result of his alleged participation in active hostilities.  

In recognizing children who were illegally enlisted into armed conflict as victims, 

international law generally precludes the prosecution of child soldiers before war crimes 

                                                                                                                                                             
have been indicted for the war crime of child recruitment.   In Prosecutor v. Samuel Hinga Norman, the Special 
Court's Appeals Chamber ruled that enlisting child soldiers had been prohibited in customary international law and 
incurred individual criminal responsibility prior to the adoption of the Rome Statute, at least from the start of the 
SCSL's temporal jurisdiction in November 1996. Prosecutor v. Norman, SCSL-04-14-AR72(E) (May 31, 2004), 
Decision on preliminary motion based on lack of jurisdiction (child recruitment), May 31, 2004.  See also, 
Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-T, Trial Chamber II, Special Court for Sierra Leone (June 20, 
2007) (finding all three accused guilty of child recruitment); and, Prosecutor v. Fofana and Kondewa, SCSL-04-14-
T, Trial Chamber I (August 2, 2007) (finding Defendant Kondewa guilty of child recruitment). 
16 Situation in the Democratic Republic of the Congo, The Prosecutor v. Thomas Lubanga Dyilo, Warrant of Arrest 
of 10 February 2006. See also, Prosecutor v. Joseph Kony, Vincent Otti, Raska Lukwiya, Okot Odhiambo and 
Dominic Ongwen, Indictment, ICC-02/04-01/05.  
17 International Criminal Court Press Release, Child Soldier Charges in the First International Criminal Court Case, 
28 August 2006, ICC-OTP-20060828-157-En 

AE 95 (Khadr)
Page 117 of 188



 11

tribunals, unless the exercise of criminal jurisdiction is intended to serve a rehabilitative function.  

This is particularly true for child soldiers who have been unlawfully recruited and whom 

international law categorizes as victims, requiring them to be treated in such a manner as to 

promote their rehabilitation and reintegration into society.18   Accordingly, rehabilitation, not 

retribution, should be the purpose of any proceedings taken against or sanctions imposed on a 

child soldier.   

To date, there is no precedent in history for the prosecution of a child solder before an 

international criminal tribunal, and similarly there is no precedent in the Western world for 

prosecution of a child soldier before any State tribunal.  In those instances where international 

tribunals or semi-internationalized domestic courts operating in post-conflict settings do allow 

for the exercise of criminal jurisdiction over children, they make clear that such prosecutions 

must recognize the special status of children and should be intended for educational or 

rehabilitative purposes only. 

A. International law presumes that child soldiers are not triable absent 
extraordinary circumstances, and there is no precedent under international law for 
the prosecution of individuals who engaged in conflict when they were under the 
age of eighteen. 

Although international treaty law does not consistently and unequivocally preclude the 

exercise of criminal jurisdiction over child soldiers by military tribunals, customary 

international law clearly recognizes that absent exceptional circumstances and rehabilitative 

intent, such prosecutions should not occur.  Even in the limited examples where a tribunal’s 

statute permits such prosecutions, there is no precedent for any person having been tried before 

                                                 
18 See discussion, infra, Section II. 

AE 95 (Khadr)
Page 118 of 188



 12

an international law of war tribunal for offences committed prior to his or her eighteenth 

birthday. 

(1)    The International Criminal Court  

The customary international legal exemption of children from criminal liability and 

prosecution for war crimes is underscored by the treatment of minors in the Rome Statute of the 

International Criminal Court. This treaty is the most recent and comprehensive international 

agreement with respect to liability for international crimes.  It provides expressly at Article 26 

that “The Court shall have no jurisdiction over any person who was under the age of 18 at the 

time of the alleged commission of a crime.” 19  During the drafting of the Rome Statute, 

numerous proposals were made for varying ages of criminal responsibility which reflected 

different approaches taken in different countries.  These discussions resulted ultimately in the 

exclusion of jurisdiction for those under eighteen.  According to the discussion of the drafting 

history of Article 26 in the Commentary on the Rome Statute of the International Criminal 

Court, “under international law criminal responsibility begins at the age of eighteen, because 

according to all these laws no one under the age of 18 was charged with any crime by any of the 

Nuremberg Courts.”20   

(2) The Special Panels for Serious Crimes Established by the United Nations Transitional 
Authority in East Timor 

The legislation establishing the Special Panels for Serious Crimes operating under the 

auspices of the United Nations Transitional Authority in East Timor provides special 

protections related to the prosecution of minors.  While it allows that “A minor between 12 and 

                                                 
19 U.N. Doc. A/CONF.183/9 (July 17, 1998), 2187 U.N.T.S. 90, at Article 26. 
20 Commentary on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Article, Otto 
Triffterer, ed., (1999) at 494.  
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16 years of age may be prosecuted for criminal offences only in accordance with such rules as 

may be established in subsequent UNTAET regulations on juvenile justice,”21 those regulations 

further provide that any prosecution of a minor under the age of 16 must be in “accord with the 

United Nations Convention on the Rights of the Child, and shall consider his or her juvenile 

condition in every decision made in the case.”22 The UN Convention on the Rights of the Child, 

in turn, provides that measures relating to children in armed conflict should be intended “to 

promote physical and psychological recovery and social reintegration”.23 

(3) The Extraordinary Chambers in the Courts of Cambodia 

The legislation establishing the Extraordinary Chambers in the Courts of Cambodia for 

the Prosecution of Crimes Committed During the Period of Democratic Kampuchea essentially 

precludes the exercise of jurisdiction over minors, despite the fact that numerous international 

crimes were committed by minors during the conflict. 24  The Cambodian legislation limits 

jurisdiction to “those who were most responsible” for crimes during the Period of Democratic 

Kampuchea, thereby precluding the prosecution of minors who were mere perpetrators of such 

crimes. 25  Should a minor have been among those most responsible, the purpose of any 

prosecution would nonetheless have to be rehabilitative. Article 33 of the Cambodian legislation 

provides: “The Extraordinary Chambers of the trial court shall exercise their jurisdiction in 

accordance with international standards of justice, fairness and due process of law, as set out in 

                                                 
21 United Nations Transitional Authority in East Timor, Regulation 2000/30, art 45.1 
22 Id., at Art. 45.4 
23 U.N. Doc. A/44/49, Art. 39. 
24 Meng Try Ea & Sorya Sim, Victims and Perpetrators The Testimony of Young Khmer Rouge Cadres at S-21 
(2001) (documenting crimes in Khmre Rouge Cambodia by minors). 
25 Law on the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed During 
the Period of Democratic Kampuchea, (NS/RKM/1004/006), art 1.  
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Articles 14 and 15 of the 1966 International Covenant on Civil and Political Rights.”26 Article 14 

of the ICCPR, in turn, stipulates that criminal process over minors must “take account of their 

age and the desirability of promoting their rehabilitation.”27 Hence, any exercise of criminal 

jurisdiction over minors by the court should be intended to promote rehabilitation rather than 

retributive punishment.  Five defendants have been charged and detained, none of whom were 

minors at the time the offenses were committed, and no further prosecutions are anticipated. 

 
(4) The Special Court for Sierra Leone  

Although the Statute of the SCSL does provide the Court jurisdiction over children 

between the ages 15 and 18, it requires that juvenile offenders be treated differently than 

adults.28   The drafting history makes clear the provision related to juvenile offenders was 

retained only because the Statute left to the Court’s Prosecutor, rather than its founders, the 

determination of who bore the greatest responsibility for the crimes committed during the 

conflict in Sierra Leone and who should consequently be prosecuted before the Special Court.  

The large number of child soldiers who actively participated in the conflict in Sierra Leone 

required provisions related to how those children were to be treated should the Court’s 

Prosecutor ultimately decide to prosecute them, however unlikely such a prospect might be.29  

The view of the United Nations Security Council, however, was that child soldiers were more 

appropriately dealt with by other accountability mechanisms, such as the Sierra Leone Truth 

                                                 
26 Id., art 33. 
27 International Covenant on Civil and Political Rights, Art. 14(4), 999 U.N.T.S. 171 (Dec. 9, 1966).  Article 14 of 
the ICCPR reflects customary human rights to due process.  See, e.g., infra note 43. 
28 U.N. Doc. S/RES/1315 (Aug. 14, 2000) at Arts. 7(1)-7(2). 
29 Letter dated 12 January 2001 from the Secretary-General addressed to the President of the Security Council, UN 
Doc. S/2001/40, at 1. 
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and Reconciliation Commission.30  Moreover, following the Special Court’s establishment, its 

first Prosecutor, Mr. David Crane, announced that he did not intend to charge anyone for 

crimes committed while they were under the age of 18 and no such charges have been 

brought.31   

(5) The Tribunals for the former Yugoslavia and Rwanda 

The Statutes of the International Criminal Tribunals for the former Yugoslavia and 

Rwanda do not include any provisions governing the age of criminal responsibility.32  This 

omission was deliberate and marked a belief that should the court seek to exercise jurisdiction 

over a minor, that minor could raise his or her age as an affirmative defense. 33  In confirmation 

of this belief, neither tribunal has brought any such prosecution.    

(6) The State Court of Bosnia and Herzegovina 

The recently established State Court of Bosnia and Herzegovina includes a Special 

Chamber for War Crimes to prosecute war crimes cases not addressed by the ICTY. The Court 

was created with assistance and aid from the international community, including the United 

States and the United Nations. The Criminal Code of Bosnia and Herzegovina provides an 

                                                 
30 Letter dated 22 December 2000 from the President of the Security Council addressed to the Secretary-General, 
UN Doc. S/2000/1234, at 1.  
31 See Special Court for Sierra Leone Public Affairs Office, “Special Court Prosecutor Says He Will Not Prosecute 
Children”, 2 November 2002, available at http://www.sc-sl.org/Press/pressrelease-110202.pdf.  
32 Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, U.N. Doc. 
S/25704 at 36, annex (1993) and S/25704/Add.1 (1993), adopted by Security Council on 25 May 1993, U.N. Doc. 
S/RES/827 (1993).  Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for 
Genocide and Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda 
and Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of 
Neighbouring States, between 1 January 1994 and 31 December 1994, adopted by S.C. Res. 955, U.N. SCOR, 49th 
Sess., 3453d mtg. at 3, U.N. Doc. S/RES/955 (1994), 33 I.L.M. 1598, 1600 (1994). 
33 See Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution No. 808 (1993), UN 
Doc. S/2570, para. 58. (stating that the “International Tribunal itself will have to decide on various personal 
defences which may relieve a person of individual criminal responsibility, such as minimum age or mental 
incapacity, drawing upon general principles of law recognized by all nations”). 
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absolute bar on the prosecution of minors below the age of 14.34 The Code provides that with 

respect to minors “who at the time of perpetration of a criminal offence had attained fourteen 

years of age but had not reached sixteen years of age (a junior juvenile) only educational 

measures may be imposed.”35 The “educational recommendations” available to the War Crimes 

Chamber must be specifically designed for the purposes of rehabilitation and “to avoid initiation 

of criminal procedures against juvenile perpetrators.”36 

 The statutes and authorizing legislation governing present international or semi-

internationalized criminal tribunals make clear a progression toward the restriction of criminal 

prosecution of minors, particularly those under the age of sixteen at the time of commission of 

the alleged offences, such as Omar Khadr.  It is clear in reviewing the provisions above that 

international legal precedent recognizes the special privileges and protections required for 

juveniles alleged to have engaged in armed conflict.  Absent specific provision in the statute of 

a law of war tribunal permitting the rehabilitative exercise of criminal jurisdiction international 

law precludes prosecution.  The procedures provided for under the Military Commission Act as 

enacted by Congress serve no rehabilitative purpose and allow for none of the special 

protections and privileges guaranteed to child soldiers under clearly established norms of 

international law.  Congress should not be viewed as repealing by implication or abrogating 

these existing obligations to child soldiers.  In the absence of any express such repeal or 

abrogation of these protections and privileges, international law precludes the exercise of 

                                                 
34 Criminal Code of the Federation of Bosnia & Herzegovina, Art. 8. 
35 Id., at Art 80. 
36 Id., at Art. 77. 
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jurisdiction over Omar Khadr under the current prosecutorial procedures of the Military 

Commissions Act.   

B. The presumption that prosecutions against child soldiers should not be 
brought absent a rehabilitative purpose is a corollary of the belief that child 
soldiers are themselves victims in need of rehabilitation and reintegration into 
society. 

Should a war crimes tribunal seek to exercise jurisdiction over a minor, it must do so 

with rehabilitative, not retributive intent, and certain privileges and protections must be 

provided.  This principle of international law is evidenced by the inclusion of provisions in the 

recent Paris Principles and Guidelines on Children Associated with Armed Forces or Armed 

Groups (the “Paris Principles”) stating: “Children should not be prosecuted by an international 

court or tribunal” and “[a]lternatives to judicial proceedings should be sought for children at 

the national level.”  Paris Principles, February 2007, §§ 8.6, 8.9.0.37    

Article 39 of the CRC requires States to "take all appropriate measures to promote 

physical and psychological recovery and social reintegration" of child victims of "any form of 

neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading 

treatment or punishment; or armed conflicts."38 Such recovery and reintegration must take 

place in an environment which fosters the health, self-respect and dignity of the child.  Article 

6 of the Child Soldier Protocol obliges States to take all feasible measures to ensure that 

children illegally recruited or used in hostilities are demobilized and accorded all appropriate 

assistance for their physical and psychological recovery and social reintegration.39    

                                                 
37 Text available at http://www.unicef.org/infobycountry/files/ParisPrinciples310107English.pdf.  
38 U.N. Doc. A/44/49, Art. 39. 
39 U.N. Doc. A/RES/54/263, Art. 6. 
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In February 2007, by approving the Paris Commitments to Protect Children from 

Unlawful Recruitment or Use by Armed Forces or Armed Groups, some 58 States expressly 

committed themselves:  

To ensure that children under 18 years of age who are or have been unlawfully recruited 
or used by armed forces or groups and are accused of crimes against international law 
are considered primarily as victims of violations against international law and not only as 
alleged perpetrators.  They should be treated in accordance with international standards 
for juvenile justice, such as in a framework of restorative justice and social 
rehabilitation.    

Paris Commitments to Protect Children from Unlawful Recruitment or Use by Armed Forces 

or Armed Groups, consolidated version, (“Paris Commitments”), Principle 11.40  As the Paris 

Commitments also indicate, compliance with the international standards relating to juvenile 

justice is a condition with which any law of war tribunal must comply in order to exercise 

jurisdiction over child soldiers.  

 The United States itself has recognized the importance of programs aimed towards 

reintegration and rehabilitation, noting in its Initial Report under the Optional Protocol to the 

Convention on the Rights of the Child on the Involvement of Children in Armed Conflict: “The 

United States has contributed substantial resources to international programs aimed at 

preventing the recruitment of children and reintegrating child ex-combatants into society and is 

committed to continue to develop rehabilitation approaches that are effective in addressing this 

serious and difficult problem.” 41   The United States further noted that it has contributed, 

through the U.S. Agency for International Development, over $10 million towards the 

                                                 
40 Text available at http://www.unicef.org/protection/files/ParisCommitments120207english.pdf.  
41 Initial Report of the United States of America to the UN Committee on the Rights of the Child Concerning the 
Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, 
U.N. Doc. CRC/C/OPA/USA/1 (22 June 2007), para. 34. 
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demobilization of child combatants and their reintegration into society, outlining programs in 

seven different countries, Afghanistan included among them. 42   Yet, as stated above, the 

Military Commission Act provides for no rehabilitative approaches or programs of 

reintegration for Omar Khadr, himself an alleged child ex-combatant. 

C. International law requires that in those rare instances in which trials of child 
soldiers might be allowed, specific minimum safeguards must be in place. 

The statutes of the international tribunals discussed above illustrate the universal 

recognition that children are subject to minimum safeguards in those rare instances where they 

are subject to prosecutorial jurisdiction.  Article 7 of the SCSL Statute provides, inter alia, that:  

1. …  Should any person who was at the time of the alleged commission of the crime 
between 15 and 18 years of age come before the Court, he or she shall be treated with 
dignity and a sense of worth, taking into account his or her young age and the 
desirability of promoting his or her rehabilitation, reintegration into and assumption of 
a constructive role in society, and in accordance with international human rights 
standards, in particular the rights of the child.  

2.  In the disposition of a case against a juvenile offender, the Special Court shall order 
any of the following: care guidance and supervision orders, community service orders, 
counselling, foster care, correctional, educational and vocational training programmes, 
approved schools and, as appropriate, any programmes of disarmament, demobilization 
and reintegration or programmes of child protection agencies.  (emphasis added). 

The Statute reflects the requirement that when dealing with child soldiers the primary 

objective must be to ensure their rehabilitation and reintegration into society (see § III.B 

above).  Any prosecution must be consistent with the State’s obligation to rehabilitate and 

reintegrate the child soldier into society both as regards process and outcome.  The reference to 

“human rights standards, in particular the rights of the child” incorporates by reference the 

relevant provisions of the CRC on the rights of children criminal proceeding, requiring that 

                                                 
42 Id., at para. 35. 
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every child accused of having breached the criminal law benefits from certain minimum 

safeguards.43   

More recently, the Paris Principles reflect the same assumption, providing that: if 

national criminal proceedings are to be taken against children accused of crimes allegedly 

committed while associated with armed forces or groups, they are “entitled to the highest 

standards of safeguards available according to international law and standards.”  Paris 

Principles §§ 8.8, 8.9.1.  Any such children-specific minimum safeguards are, of course, 

additional to safeguards that international law guarantees to all similarly situated defendants.   

The ongoing detention and prosecution of Omar Khadr demonstrate a clear absence of 

the additional safeguards mandated under both the CRC and the Paris Principles, safeguards 

designed to ensure the respect of fundamental human rights in light of the unique 

vulnerabilities of children. 

                                                 
43 Article 40(2)(b) of the CRC provides the following minimum rights: (i) To be presumed innocent until proven 
guilty according to law; (ii)  To be informed promptly and directly of the charges against him or her, and, if 
appropriate, through his or her parents or legal guardians, and to have legal or other appropriate assistance in the 
preparation and presentation of his or her defence; (iii)  To have the matter determined without delay by a competent, 
independent and impartial authority or judicial body in a fair hearing according to law, in the presence of legal or 
other appropriate assistance and, unless it is considered not to be in the best interest of the child, in particular, taking 
into account his or her age or situation, his or her parents or legal guardians; (iv)  Not to be compelled to give 
testimony or to confess guilt; to examine or have examined adverse witnesses and to obtain the participation and 
examination of witnesses on his or her behalf under conditions of equality; (v)  If considered to have infringed the 
penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, 
independent and impartial authority or judicial body according to law; (vi)  To have the free assistance of an 
interpreter if the child cannot understand or speak the language used; (vii)  To have his or her privacy fully respected 
at all stages of the proceedings.  Similar provisions are reflected in Article 75 (4) of Geneva Protocol I and Article 
14 of the International Covenant on Civil and Political Rights, supra note 27 -- both of which reflect customary 
international law.  Further, the customary due process guarantees reflected in the above are incorporated by 
reference in common Article 3 of the 1949 Geneva Conventions.  See, e.g., Hamdan v. Rumsfeld, 126 S.Ct. 2749, 
2793-97 & n.66 (2006); id., 126 S.Ct. at 2802 (Kennedy, J., concurring); Jordan J. Paust, Responding Lawfully to al 
Qaeda, 56 Catholic U. L. Rev. 759, 788-800 (2007); Jordan J. Paust, Antiterrorism Military Commissions: Courting 
Illegality, 23 Mich. J. Int’l L. 1, 7 n.15, 10-15 (2001); Jordan J. Paust, Antiterrorism Military Commissions: The Ad 
Hoc DOD Rules of Procedure, 23 Mich. J. Int’l L. 677, 678-79, 685-90 (2002). 
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D. International law also disfavors prosecuting adults for crimes committed when 
child soldiers    

A person cannot be held fully responsible for a crime if he or she was not fully 

responsible at the time he or she committed it.  The Rome Statute of the International Criminal 

Court acknowledges this reality by prohibiting the prosecution of individuals who are alleged to 

have committed crimes before their eighteenth birthday.44   

In the alternative, international law views children as only relatively responsible for the 

crimes they commit because of their lack of psychological maturity and susceptibility to negative 

influences and external pressures at the time they acted.45  Because their personalities are not yet 

fully formed, use of the criminal process against an individual who has attained the age of 

majority subsequent to the commission of the acts for which he is prosecuted must be directed 

towards their rehabilitation rather than retribution for their conduct.  

Article 7(1) of the Statute of the SCSL, which does allow for the Special Prosecutor to 

charge a child “who was at the time of the alleged commission of the crime between 15 and 18 

years of age,” provides special protections to such persons regardless of their age when they are 

called to appear before the Special Court.  The drafting of Article 7 was deliberate.46   It reflects 

that principle that a defendant who is now an adult but who was a child soldier at the time he or 

she allegedly committed war crimes continues to benefit from the protections international law 

accords accused child soldiers. 

                                                 
44 U.N. Doc. A/CONF.183/9, Art. 26. 
45 As the Supreme Court explained in Roper v. Simmons, 543 U.S. 551, 570 (2005): "The susceptibility of juveniles 
to immature and irresponsible behaviour means ‘their irresponsible conduct is not as morally reprehensible as that of 
an adult.’ (citation omitted)."  
46 See Letter dated 22 December 2000 from the President of the Security Council addressed to the Secretary-General, 
UN Doc. S/2000/1234, Annex, Art. 7. 
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CONCLUSION 

International human rights and humanitarian law has evolved to ensure that children are 

accorded protected status, particularly in situations of armed conflict.  In recognition of the 

limitations on a child’s ability to consent to recruitment and participation in armed conflict, 

particularly on behalf of non-State armed groups, international law imposes restrictions both on 

the recruitment and use of children in armed conflict as well as on the prosecution of child 

soldiers for their warlike activities.  To date, no international tribunal has prosecuted an 

individual for warlike acts committed when that individual was still a minor.  Rather, 

international law requires the rehabilitation and reintegration of unlawfully recruited or used 

child soldiers.  The trial of Omar Khadr under the Military Commissions Act for war crimes and 

other statutory offences allegedly committed by Khadr as a fifteen year old child solder in 

combat is in stark opposition to long-standing and well-established precedent under international 

law protecting the rights of children unlawfully recruited into armed conflict.  Amici therefore 

urge this Court to grant Khadr’s request for relief. 

 

     Respectfully submitted, 
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the position of Distinguished Visiting Professor of Law at Pepperdine University School of Law. 
 
Richard B. Bilder is the Foley & Lardner-Bascom Emeritus Professor of Law at the University 
of Wisconsin Law School. He was educated at Williams College and Harvard University Law 
School and was a Fulbright Scholar at Cambridge University in England. He served as an 
attorney in the Office of the Legal Adviser at the U.S. Department of State before becoming 
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Professor at the University of Wisconsin, where his areas of expertise include international and 
foreign relations law, international organizations, admiralty law, contracts and torts. Among 
other positions, Professor Bilder has served as Vice-President of the American Society of 
International Law, on the Board of Editors of the American Journal of International Law, on the 
Executive Council of the Law of the Sea Institute, as Chair of the International Law 
Association’s Committee on Diplomatic Protection of Persons and Property, on U.S. delegations 
to international conferences and as an arbitrator in international and domestic disputes. He is the 
author of Managing the Risks of International Agreement (University of Wisconsin Press: 
Madison, 1981), and of a number of articles and other scholarly publications.  
 
William Burke-White is an Assistant Professor of Law at the University of Pennsylvania.  
Before that he was Lecturer in Public and International Affairs and Senior Special Assistant to 
the Dean, Woodrow Wilson School of Public and International Affairs, Princeton University.  
He received his Ph.D. & M.Phil from Cambridge (where he was a Fulbright Scholar), and his 
J.D. from Harvard in 2002.  Burke-White has served as Visiting Scholar at the International 
Criminal Court and as Law Clerk at the International Criminal Tribunal for the Former 
Yugoslavia. He has also advised the US State Department and the Government of the 
Democratic Republic of Congo on international criminal accountability in the Congo and has 
worked with the UN Transitional Administration in East Timor on the Special Panels for 
Serious Crimes in East Timor. Burke-White has published a number of articles on international 
criminal law in the Harvard International Law Journal, the Michigan Journal of International 
Law, and the Leiden Journal of International Law (Netherlands). 

John Cerone is Professor of Law at New England School of Law, where he teaches Public 
International Law, Human Rights Law, and International Criminal Law, and serves as director of 
the law school’s Center for International Law and Policy. He has been a fellow at the Max 
Planck Institute for Comparative Public Law and International Law, and a visiting scholar at the 
International Criminal Court. Before joining the New England faculty in 2004, Professor Cerone 
was executive director of the War Crimes Research Office at American University Washington 
College of Law, where he served as a legal adviser to various international criminal courts and 
tribunals. He has extensive field experience in conflict and post-conflict environments, such as 
Afghanistan, Kosovo, Sierra Leone, and East Timor. He is accredited by the United Nations to 
represent the American Society of International Law before various U.N. bodies. Professor 
Cerone is the author of several articles and book chapters on international law and the law of 
armed conflict. 
 
Roger S. Clark is a Board of Governors Professor at Rutgers Law School, in Camden, New 
Jersey, where he has taught International Law and Criminal Law since 1972. He is a graduate of 
Victoria University of Wellington, in New Zealand (B.A., LL.B., LL.M., LL.D.) and Columbia 
University School of Law (LL.M., J.S.D.). As a consultant to the Crime Prevention and Criminal 
Justice Branch of the United Nations Secretariat, he was one of the drafters of the 1985 
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power. Between 
1987 and 1990, he was a member of the former U.N. Committee on Crime Prevention and 
Control. He represented Samoa at the Preparatory Committee that led to the 1998 Rome 
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Diplomatic Conference on the Establishment of an International Criminal Court, at the 
Conference in Rome, at the Preparatory Commission for the Court, and at the Assembly of States 
Parties of the Court. He currently represents Samoa at the ICC’s Special Working Group on the 
Crime of Aggression. He has written numerous books and articles on issues of human rights, 
decolonization, and international criminal law. 
 
David M. Crane is a Distinguished Professor of Law at Syracuse University Law School and 
former Chief Prosecutor for the Special Court for Sierra Leone. He had formerly served over 30 
years in the US federal government. Appointed to the Senior Executive Service of the United 
States in 1997, he held numerous key managerial positions, including serving as a Senior 
Inspector General, Department of Defense; Assistant General Counsel of the Defense 
Intelligence Agency; and Waldemar A. Solf Professor of International Law at the United States 
Army Judge Advocate General’s School. 
 
Connie de la Vega is Professor of Law and Academic Director of International Programs at the 
University of San Francisco, School of Law. Professor de la Vega has written extensively on 
international human rights law and has participated at various United Nations human rights 
meetings. She has also submitted amicus briefs in juvenile death penalty and affirmative action 
cases and has testified as an expert on these issues. 
 
Richard A. Falk is the Albert G. Milbank Professor of International Law and Practice at 
Princeton University since 1965. He has been on the editorial boards of about ten journals and 
magazines, including the American Journal of International Law (1961-), and has published 
extensively in the area of international law and the law of war, including: Crimes of War 
(Richard A. Falk et al., eds.; New York: Random House, 1971); Burns H. Weston et al., 
International Law and World Order: A Problem-Oriented Coursebook (3rd ed.) (St. Paul, MN: 
West Publishing Co., 1997) (co-authors Richard A. Falk and Hilary Charlesworth); Richard A. 
Falk, Ecocide, Genocide, and the Nuremberg Tradition of Individual Responsibility, in 
Philosophy, Morality, and International Affairs 123-37 (V. Held et al., eds.; New York: Oxford, 
1974); and, Richard A. Falk, Methods and Means of Warfare, in Law and Responsibility 37-53, 
102-113 (Peter Troboff, ed.; Durham, NC: North Carolina University Press, 1975). Prof. Falk 
has provided expert testimony in many high profile cases and legislative and administrative 
hearings. He has been a member of international panels of jurors addressing "Marcos' Policies in 
the Philippines," "The Armenian Genocide," "Reagan's War Against Nicaragua," Nuclear 
Warfare, "Puerto Rico: A History of Repression and Struggle," and "Amazonia: Development 
and Human Rights."  
 
Martin Flaherty is Co-Director of the Crowley Program in International Human Rights and 
Leitner Family Professor of International Human Rights at Fordham Law School in New York 
City and Visiting Professor at the Woodrow Wilson School of Public & International Affairs at 
Princeton. He is also the former Chair of the International Human Rights Committee of the New 
York City Bar Association. 
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Laurel Fletcher is a Clinical Professor of Law at the University of California Berkeley School 
of Law (Boalt Hall) and director of the International Human Rights Law Clinic. Fletcher earned 
her B.A. from Brandeis University and her J.D. from Harvard University. She is active in the 
areas of transitional justice and humanitarian law, as well as globalization and migration. 
Fletcher’s recent publications include “From Indifference to Engagement: Bystanders and 
International Criminal Justice,” in the Michigan Journal of International Law (2005) and “A 
World Unto Itself? The Application of International Justice in the Former Yugoslavia,” in My 
Neighbor, My Enemy: Justice and Community in the Aftermath of Mass Atrocity (co-author) 
(Eric Stover & Harvey Weinstein eds., Cambridge Univ. Press) (2004). 
 
Craig Forcese is an Associate Professor of the Faculty of Law at the University of Ottawa. 
Professor Forcese runs the annual Foreign Policy Practicum and supervises the Public Interest 
Research Initiative. Much of his present research and writing relates to international law, 
national security, human rights and democratic accountability. He is the author of National 
Security Law: Canadian Practice in International Perspective (Irwin Law, 2007), a 
comprehensive treatise on national security law, and he is co-editor of a forthcoming collection 
of papers discussing the Ottawa Principles on Anti-terrorism and Human Rights. He has also 
written (and served as an expert witness at the Arar commission) on diplomatic protection of 
Canadian nationals overseas in the anti-terrorism context and authored articles on use of military 
force in anti-terrorism. He is co-author and co-editor, of International Law: Doctrine, Practice 
and Theory (Irwin Law, 2007). 
 
Guy S. Goodwin-Gill is a Barrister, Blackstone Chambers, and Senior Research Fellow of All 
Souls College and Professor of International Refugee Law at the University of Oxford. His 
publications include The Refugee in International Law, Oxford: Oxford University Press, 3rd ed. 
(with Jane McAdam), 2007; Free and Fair Elections, Geneva: Inter-Parliamentary Union, 2nd ed., 
2006; Basic Documents on Human Rights, with Ian Brownlie, eds., Oxford: Oxford University 
Press, 5th ed., 2006; Child Soldiers: The Role of Children in Armed Conflict, (with Ilene Cohn), 
Oxford: Clarendon Press, 1994. 
 
Susan Gzesh is the Director of the Human Rights Program of the University of Chicago and 
teaches courses on international human rights as a Senior Lecturer in the Center for International 
Studies and the College. Prior to 2001, she practiced law in Chicago for over two decades, 
specializing in human rights and civil rights issues. She received her B.A. from the University of 
Chicago and her J.D. from the University of Michigan. She has consulted with numerous NGOs, 
philanthropic organizations, and governments on human rights issues. 
 
Matthew Happold is Reader in Law at the University of Hull. He previously taught at the 
universities of Sussex and Nottingham.  In 2004, he was a Visiting Fellow at the Human Rights 
Program, Harvard Law School and a Visiting Professional in the Office of the Prosecutor of the 
International Criminal Court.  Matthew is the author of Child Soldiers in International Law 
(Juris Publishing: 2005) and of numerous journal articles and book chapters on children and 
armed conflict. He also practices as a Barrister from 3 Hare Court, London. 
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Hurst Hannum is Professor of International Law at the Fletcher School of Law and Diplomacy, 
Tufts University. He teaches courses in international organizations, international human rights 
law, peacekeeping, and nationalism and ethnicity. From 1980 to 1989, he served as Executive 
Director of The Procedural Aspects of International Law Institute, in Washington, DC, and he 
was a Jennings Randolph Peace Fellow of the United States Institute of Peace in 1989-90. He 
received his A.B. and J.D. degrees from the University of California, Berkeley. Professor 
Hannum has served as counsel in cases before the European and Inter-American Commissions 
on Human Rights and the United Nations; he also has been a member of the boards of several 
international human rights organizations. He currently serves as a consultant to the United 
Nations negotiations on East Timor. 
 
Matthew Happold is Reader in Law at the University of Hull. He previously taught at the 
universities of Sussex and Nottingham. In 2004, he was a Visiting Fellow at the Human Rights 
Program, Harvard Law School and a Visiting Professional in the Office of the Prosecutor of the 
International Criminal Court. Matthew is the author of Child Soldiers in International Law (Juris 
Publishing: 2005) and of numerous journal articles and book chapters on children and armed 
conflict. He also practices as a Barrister from 3 Hare Court, London. 
 
Deena R. Hurwitz is Assistant Professor of Law and General Faculty Director of the 
International Human Rights Law Clinic and Human Rights Program at the University of Virginia 
School of Law.  From 2000-03, Hurwitz was the Robert M. Cover/ Allard K. Lowenstein Fellow 
in International Human Rights with the Orville H. Schell, Jr. Center for International Human 
Rights at Yale Law School.  Before entering academia, Hurwitz served as a legal counselor with 
the Washington Office of the U.N. High Commissioner for Refugees. She spent 1997-99 in 
Bosnia and Herzegovina, where she was director of the International Human Rights Law 
Group’s Bosnia program for 14 months. She has also served as an Organization for Security and 
Co-operation in Europe (OSCE) liaison officer to the Human Rights Coordination Centre of the 
Office of the High Representative in Bosnia and Herzegovina.  Prof. Hurwitz has edited Walking 
the Red Line, Israelis in Search of Justice for Palestine (New Society Publishers, 1992), and 
authored “Lawyering for Justice and the Inevitability of International Human Rights Clinics” 
(Yale J. Int’l L., 2003). More recently, she has served as a consultant with Global Rights in 
Afghanistan, and with the Center for Justice and Accountability in Lebanon. Hurwitz 
participated in a Fulbright Symposium on Peace and Human Rights Education at the University 
of Melbourne in June 2005. 
 
Bert Lockwood is a Distinguished Service Professor at the University of Cincinnati College of 
Law. Professor Lockwood is also in his 28th year as Director of the Urban Morgan Institute for 
Human Rights. He has been Editor-in-Chief of the Human Rights Quarterly, published by The 
Johns Hopkins University Press for 26 years. He has been Series Director for The Pennsylvania 
Studies in Human Rights, a book series published by the University of Pennsylvania Press, for 
20 years. 
 
David Luban is the Frederick J. Haas Professor of Law and Philosophy at Georgetown 
University Law Center. Professor Luban previously taught at the University of Maryland’s 

AE 95 (Khadr)
Page 134 of 188



 A-6

Institute for Philosophy and Public Policy and its School of Law. He received his B.A. from the 
University of Chicago and Ph.D. in philosophy from Yale University, and has taught philosophy 
at Yale and Kent State Universities. He has held visiting appointments in law at Harvard, 
Stanford, and Yale Law Schools, and visiting appointments in philosophy at Dartmouth College 
and the University of Melbourne; in 1982 he was a visiting scholar at the Max Planck Institutes 
in Frankfurt and Hamburg. In addition, Luban has been a fellow of the Woodrow Wilson 
International Center for Scholars and held a Guggenheim Fellowship. Other awards include the 
Keck Fellowship for distinguished scholarship in legal ethics, the Sanford D. Levy award of the 
New York State Bar Association, and Georgetown’s Frank Flegal teaching award. Luban has 
published numerous books and articles, most recently Legal Ethics and Human Dignity 
(Cambridge UP, 2007). He writes on legal ethics, legal theory, international criminal law, just 
war theory, and, most recently, US torture policy. 
 
Linda A. Malone is the Marshall-Wythe Foundation Professor of Law and Director of the 
Human Rights and National Security Law Program at the College of William and Mary School 
of Law. Professor Malone recently served on the ABA’s Special Subcommittee on the Rights of 
the Child, which is working on passage of the Convention on the Elimination of Discrimination 
Against Women and the Convention on the Rights of the Child. She is the author of numerous 
articles in a wide range of publications and has authored and co-authored twelve books on 
international law, human rights, and environmental law. She was co-counsel to Bosnia-
Herzegovina in its genocide case against Serbia and Montenegro before the World Court, co-
counsel to Paraguay in its challenge to the death penalty in Paraguay v. Virginia, and co-counsel 
for amicus in the Supreme Court in Padilla v. Rumsfeld and Hamdan v. Rumsfeld. In 1998 she 
received the Fulbright/OSCE Regional Research Award for her work on women’s and children’s 
rights in Eastern Europe and in 2002 received a grant from the National Endowment for 
Humanities, State Department, and International Research and Exchange Board in continuance 
of her work. 
 
Francisco Forrest Martin is the President of Rights International, The Center for International 
Human Rights Law, Inc. Mr. Martin is also the former Ariel F. Sallows Professor of Human 
Rights at the University of Saskatchewan College of Law. He is the author of eight books and 
numerous articles on U.S. constitutional law and international human rights and humanitarian 
law, including International Human Rights & Humanitarian Law (Cambridge University Press 
2006) and The Constitution as Treaty (Cambridge University Press 2007). He has litigated 
numerous cases before U.S. and international courts, including the European Court of Human 
Rights, Inter-American Commission and Court of Human Rights, and the African Commission 
on Human and Peoples’ Rights. 
 
Julie Mertus is an Associate Professor and Co-Director of the MA program in Ethics, Peace and 
Global Affairs at American University. A graduate of Yale Law School, Professor Mertus has 
twenty years of experience working for a wide range of nongovernmental and governmental 
human rights organizations. Her prior appointments include: Senior Fellow, U.S. Institute of 
Peace; Human Rights Fellow, Harvard Law School; Writing Fellow, MacArthur Foundation, 
Fulbright Fellow (Romania 1995; Denmark 2006), and Counsel, Human Rights Watch. Her book 
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Bait and Switch: Human Rights and U.S. Foreign Policy (Routledge, 2004) was named “human 
rights book of the year” by the American Political Science Association Human Rights Section. 
Her other books include: Human Rights and Conflict (United States Institute of Peace, 
2006)(editor, with Jeffrey Helsing); The United Nations and Human Rights (Routledge, 2005); 
Kosovo: How Myths and Truths Started a War (U. Cal. Press 1999), and The Suitcase: Refugees’ 
Voices from Bosnia and Croatia (U. Cal. Press, 1999). Professor Mertus has won several awards 
for her innovative curriculum design and teaching. In 2005, Professor Mertus was named the 
School of International Service Scholar/Teacher of the Year. 
 
Fionnuala Ní Aoláin is concurrently the Dorsey and Whitney Chair in Law at the University of 
Minnesota Law School and Professor of Law at the University of Ulster’s Transitional Justice 
Institute in Belfast, Northern Ireland. She is co-founder and Associate Director of the Institute. 
She has previously been Visiting Scholar at Harvard Law School; Associate-in-Law at Columbia 
Law School; Visiting Professor at the School of International and Public Affairs, Columbia 
University; Associate Professor of Law at the Hebrew University in Jerusalem, Israel; and 
Visiting Fellow at Princeton University. Professor Ní Aoláin is the recipient of numerous 
academic awards and honors including a Fulbright scholarship, the Alon Prize, the Robert 
Schumann Scholarship, a European Commission award, and the Lawlor fellowship. She was a 
representative of the Prosecutor at the International Criminal Tribunal for the Former Yugoslavia 
at domestic war crimes trials in Bosnia (1996–97). In 2004 she was nominated by the Irish 
government to the European Court of Human Rights. She was appointed by the Irish Minister of 
Justice to the Irish Human Rights Commission in 2000, and is also a member of the Joint 
Committee of the Northern Ireland Human Rights Commission. 
 
Mary Ellen O’Connell is the Robert and Marion Short Professor of Law at the University of 
Notre Dame. She has taught previously at Moritz College of Law of Ohio State University; 
Indiana University School of Law, Bloomington; The Bologna Center of The Johns Hopkins 
University, Paul H. Nitze School of Advanced International Studies, Bologna, Italy; the George 
C. Marshall European Center for Security Studies, Garmisch-Partenkirchen, Germany; and the 
University of Cincinnati College of Law. The author of three casebooks, four edited collections, 
and more than sixty articles and book chapters, Professor O’Connell has been active in the 
American Society of International Law, the German Society of International Law, the 
International Institute for Humanitarian Law, the International Law Association, and the Council 
on Foreign Relations. 
 
Jordan Paust is the Mike and Teresa Baker Law Center Professor at University of Houston Law 
Center, where he has served on the faculty since 1975 as an International Law expert. He was a 
Fulbright Professor at the University of Salzburg (Austria), a Ford Foundation Fellow at Yale 
University and visiting Ball Eminent Scholar University Chair at Florida State University. 
Professor Paust has written several books and over 150 articles and essays addressing a wide 
array of international legal issues. He has served in numerous leadership capacities in local, 
national and international groups dealing with International Law, Human Rights, and 
International Criminal Law. He has chaired the International Law Section of the Association of 
American Law Schools and the Committee on International Law and the Use of Force of the 
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ABA. He has also served on the President’s Committee and Executive Council of the American 
Society of International Law and is currently Co-Chair of the ASIL’s International Criminal Law 
Interest Group. His publications have been cited by the U.S. Supreme Court, other courts, and 
international tribunals. 
 
Vesselin Popovski is Senior Academic Programme Officer and Director of Studies on 
International Order and Justice, UNU, Tokyo. His most recent book is International Criminal 
Accountability and the Rights of Children (Hague Academic Press, 2006), and he was co-author 
of the “Princeton Principles of Universal Jurisdiction” (2001). From 2002 until 2004, he worked 
as a human rights expert in Russia for the European Union Project “Legal Protection of 
Individual Rights in Russia”. 
 
John Quigley is the President’s Club Professor in Law at the Ohio State University Law School, 
where he teaches International Human Rights Law. He has argued wartime child protection 
issues before the Committee on the Rights of the Child (Geneva) and has participated as counsel 
in a genocide case in the International Court of Justice. Professor Quigley has filed international 
human rights arguments in a number of cases in the US Supreme Court. He has authored two 
books on genocide, and numerous periodical articles in international human rights, including 
rights of the child. 
 
Jaya Ramji-Nogales is an Assistant Professor of Law at Temple University’s Beasley School of 
Law, where she teaches Civil Procedure, Evidence, and Transitional Justice.  Prof. Ramji-
Nogales received her BA with highest honors and distinction from the University of California at 
Berkeley; her JD from the Yale Law School; and her LLM with distinction from the Georgetown 
University Law Center.  Her publications in the field of international criminal law include 
Reclaiming Cambodian History: The Case for a Truth Commission, 24 FLETCHER FORUM OF 
WORLD AFFAIRS 137 (2000) and BRINGING THE KHMER ROUGE TO JUSTICE: PROSECUTING MASS 
VIOLENCE BEFORE THE CAMBODIAN COURTS (co-edited with Beth Van Schaack) (Mellen Press 
2005). Prof. Ramji-Nogales has also acted as a Legal Advisor to the Documentation Center of 
Cambodia since 1997. 
 
Naomi Roht-Arriaza is a Professor of Law at the University of California, Hastings College of 
the Law in San Francisco, where she teaches International Human Rights Law and 
Accountability in International Law, among other subjects. She graduated from Boalt Hall, 
University of California, Berkeley, in 1990, and also has a Masters in Public Policy from UC 
Berkeley. She was the first Steven Riesenfeld fellow in International Law at Boalt. She is the 
author of Impunity and Human Rights in International Law and Practice (OUP Press, 1995) and 
The Pinochet Effect: Transnational Justice in the Age of Human Rights (Penn Press, 2005), and 
co-editor of Transitional Justice in the Twenty-First Century: Beyond Truth versus Justice 
(Cambridge University Press, 2006) as well as numerous law review articles on transitional 
justice, international criminal accountability, universal jurisdiction and reparations issues. She 
has participated as an expert witness in cases filed under the Alien Tort Statute, has been a 
project adviser and participant for the International Center on Transitional Justice, and has taught 
in the human rights programs of Oxford University, American University and the University of 
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San Francisco, among others. She is a National Board Member of Human Rights Advocates, and 
a member of the legal advisory board of the Center for Justice and Accountability, where she 
advises on universal jurisdiction cases. 
 
Sonia E. Rolland is a Lecturer at the University of Michigan Law School where she teaches 
public and private international law. Her research focuses on public international law. She earned 
her J.D. degree from the University of Michigan Law School in 2003 and practiced law at 
Sutherland Asbill & Brennan LLP in Washington, DC. She served as a clerk at the International 
Court of Justice for President Gilbert Guillaume and Judge Ronny Abraham. Professor Rolland 
has published on various aspects of international law in the Harvard International Law Journal, 
the Michigan Journal of International Law, the Georgetown Immigration Law Journal and the 
European Journal of International Law. Some of her research findings have recently been 
endorsed by the International Law Commission in a report to the United Nations General 
Assembly. Professor Rolland’s comment on Rasul v. Bush, 542 U.S. 466 (2004) and Rumsfeld v. 
Padilla, 542 U.S. 426 (2004) appeared in the Global Community Yearbook of International Law 
and Jurisprudence. 
 
Leila Nadya Sadat is the Henry H. Oberschelp Professor of Law at the Washington University 
School of Law and the Director of the Whitney R. Harris Institute of Global Legal Studies. She 
is an expert on the International Criminal Court, and was a delegate to the U.N. Preparatory 
Committee and to the 1998 diplomatic conference in Rome at which the Court was established. 
She has published a series of articles on the Court and an award-winning monograph, “The 
International Criminal Court and the Transformation of International Law,” supported by a grant 
from the U.S. Institute of Peace. From May 2001 until September 2003, she served on the nine-
member U.S. Commission for International Religious Freedom. Professor Sadat currently serves 
as Secretary of the American Society of Comparative Law, Vice-President of the International 
Law Association (American Branch) and the International Association of Penal Law (AIDP), 
and is a member of the American Law Institute. Sadat has also served as a member of the 
Executive Council, Executive Committee and Awards Committee for the American Society of 
International Law. 
 
Michael Scharf is Professor of Law and Director of the Frederick K. Cox International Law 
Center at Case Western Reserve University School of Law. During the first Bush and Clinton 
Administrations, Professor Scharf served in the Office of the Legal Adviser of the U.S. 
Department of State, where he held the positions of Counsel to the Counter-Terrorism Bureau, 
Attorney-Adviser for United Nations Affairs, and delegate to the United Nations General 
Assembly and to the United Nations Human Rights Commission. Professor Scharf is the author 
of over sixty scholarly articles and ten books, including Balkan Justice, which was nominated for 
the Pulitzer Prize in 1998, The International Criminal Tribunal for Rwanda, which was awarded 
the American Society of International Law’s Book of the Year Award in 1999, and Peace with 
Justice, which won the International Association of Penal Law Book of the Year Award for 2003. 
Professor Scharf has testified as an expert before the U.S. Senate Foreign Relations Committee 
and House Armed Services Committee. In February 2005, Professor Scharf and the Public 
International Law and Policy Group, a Non-Governmental Organization he co-founded, were 
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nominated for the Nobel Peace Prize by six governments and the Prosecutor of an International 
Criminal Tribunal for the work they have done to help in the prosecution of major war criminals, 
such as Slobodan Milosevic, Charles Taylor, and Saddam Hussein. 
 
David Sloss is Professor of Law at St. Louis University School of Law.  His research focuses on 
the interface between domestic constitutional and public international law, including the 
constitutional law governing the conduct of U.S. foreign relations.  Professor Sloss has also 
established himself as an expert on the judicial enforcement of international treaties in the United 
States.  His publications include: The Role of Domestic Courts in Treaty Enforcement: A 
Comparative Study, Cambridge University Press (co-editor with Derek Jinks) (publication 
expected in 2008); When Do Treaties Create Individually Enforceable Rights?: The Supreme 
Court Ducks the Issue in Hamdan and Sanchez-Llamas, 45 COLUMBIA JOURNAL OF 
TRANSNATIONAL LAW 20 (2006); Using International Law to Enhance Democracy, 47 VIRGINIA 
JOURNAL OF INTERNATIONAL LAW 1 (2006); Is the President Bound by the Geneva Conventions?, 
90 CORNELL LAW REVIEW 97 (2004) (with Derek Jinks).  In the summer of 2008, he will become 
Director of the Center for Global Law and Policy and Santa Clara Law School.  
 
Ronald C. Slye is an Associate Professor and Director of International and Comparative Law 
Programs at the Seattle University School of Law. He teaches, writes, and consults in the areas 
of public international law and international human rights law, and has authored and co-authored 
books and articles on international law, human rights, environmental law, housing law, and 
poverty law. From 1991-93, Professor Slye was an assistant professor and Robert Cover Fellow 
in the clinical program at Yale Law School.  From 1993-96, he was associate director of the 
Orville H. Schell, Jr., Center for International Human Rights at Yale Law School and co-taught 
Yale's international human rights law clinic. Professor Slye was a visiting professor at the 
Community Law Centre at the University of the Western Cape in South Africa from 1996-97 and, 
while there, served as legal consultant to the Truth and Reconciliation Commission.  
 
Barbara Stark is Professor of Law at Hofstra University School of Law. She has taught 
international human rights law for 17 years and published dozens of articles on the subject. She 
previously served on the Executive Council of the American Society of International Law and 
currently serves on the Advisory Board of the Oxford Encyclopedia of Human Rights. Professor 
Stark received a B.A. from Cornell, cum laude, a J.D. from NYU, and an LL.M. from Columbia. 
She has published more than 40 chapters and articles in the California and UCLA Law Reviews 
and the Yale, Stanford, Virginia, Vanderbilt and Michigan Journals of International Law, among 
others, and a book, International Family Law: An Introduction.  
 
Beth Stephens is Professor of Law at the Rutgers-Camden School of Law. She has published a 
variety of scholarly articles addressing the interpretation and development of human rights norms. 
She has also written extensively on the relationship between international and domestic law, 
focusing on the enforcement of international human rights norms through domestic courts, the 
incorporation of international law into U.S. law, and comparative approaches to human rights 
enforcement. 
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Johan D. van der Vyver is the I.T. Cohen Professor of International Law and Human Rights, 
Emory University School of Law. He teaches courses in International Human Rights, 
International Criminal Law, and International Humanitarian Law. He is a former professor of 
law at the University of the Witwatersrand in Johannesburg, South Africa, and he also served as 
a Fellow in the Human Rights Program of The Carter Center from 1995 to 1998. He is the author 
of many books and more than two hundred law review articles, popular notes, chapters in books, 
and book reviews on human rights and a variety of other subject matters. 
 
Jon M. Van Dyke is Professor of Law at the William S. Richardson School of Law, University 
of Hawaii at Manoa. He has been teaching International Law and International Human Rights 
Law at the University of Hawaii since 1976, and previously taught at the Hastings College of 
Law, University of California, San Francisco, and at the Catholic University School of Law, 
Washington, D.C. Professor Van Dyke is the author, co-author, or co-editor of ten books, 
including International Law and Litigation in the U.S. (with Paust and Malone) (2d ed. 2005), 
and numerous articles on international law and human rights topics. 
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and developing a moral character as an adult”).9  The Simmons Court found that the “reality that 

juveniles still struggle to define their identity means it is less supportable to conclude even a 

heinous crime committed by a juvenile is evidence of an irretrievably depraved character" and, 

therefore, “[f]rom a moral standpoint it would be misguided to equate the failings of a minor with 

those of an adult, for a greater possibility exists that a minor’s character deficiencies will be 

reformed.” Simmons, 543 U.S. at 570 (citing Johnson v. Texas, 509 U.S. 350, 368 (1993)).  As 

juveniles mature into adults, “the impetuousness and recklessness that may dominate in their 

younger years can subside.” Id.  It is reasonable to conclude that child soldiers are likewise more 

amenable to rehabilitation and reintegration into society than their adult counterparts.   

Given the widespread recognition of this research, it is untenable to impute military 

commission personal jurisdiction over juveniles based on the MCA’s silence with regard to 

juveniles.   

III.  THE UNITED STATES HAS HISTORICALLY SOUGHT TO  
REHABILITATE AND REINTEGRATE CHILD SOLDIERS AND, SINCE 
RATIFYING THE OPTIONAL PROTOCOL, IT HAS ALSO MADE AN 
OFFICIAL COMMITMENT TO DO SO 

 
Children soldiers are not combatants or actors in a criminal sense, they are weapons of 

combatants; tools of the actors. In the 1990's, questions surrounding the humanitarian treatment 

of children under arms were increasingly and urgently raised as young people were routinely 

being used as weapons in conflicts throughout the world.  As one commentator notes:  

                                                 
9 See also John H. Laub & Robert J. Sampson, Shared Beginnings, Divergent Lives: Delinquent Boys to Age 70 
(2003) (presenting lives of adjudicated delinquent and showing that their youthful characteristics were not 
immutable; change to a law-abiding life was possible and depended in many instances upon aspects of their adult 
lives). 
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The most vulnerable children often share many characteristics regardless of their global 
location.  Usually, these children are economically or socially deprived, with little or no 
educational access.  They are from marginalized groups….  Even without war, these 
same children are usually the child laborers in peacetime.  They clearly need protection 
because they cannot adequately protect themselves. 

 
Ann Davison, Child Soldiers: No Longer a Minor Incident, 140 Willamette J. Int'l L. & Disp. 
Resol. 124, 140 (2004). 
 
 Accordingly, the U.N. General Assembly directed the Secretary General to prepare a 

report with recommendations regarding nations' responsibilities in response to this problem.  In 

1996, Graca Machel, appointed by the Secretary General to lead this effort, submitted her report, 

Impact of Armed Conflict on Children. The Secretary-General, Report of Graca Machel, Expert 

of the Secretary-General, on the Impact of Armed Conflict on Children, delivered to the General 

Assembly, U.N. Doc. A/51/306 (Aug. 26, 1996).  Most relevant to Omar K.’s case, this report 

acknowledged that children are not the same as willful adult actors.  Rather, they are employed 

as tools by adults -- weapons themselves rather than soldiers with free will and autonomy.  The 

Report further noted: 

Children serve armies in supporting roles, as cooks, porters, messengers and spies. 
Increasingly, however, adults are deliberately conscripting children as soldiers. Some 
commanders have even noted the desirability of child soldiers because they are more 
obedient, do not question orders and are easier to manipulate than adult soldiers. 
 

Id. at para. 34 (internal quotation marks and citation omitted).10 
 

Machel recommended that the Convention on the Rights of the Child be strengthened 

                                                 
10  Two other findings of the Machel report relevant to Mr. Khadr's case include:   
“Some children feel obliged to become soldiers for their own protection. Faced with violence and chaos all around, 
they decide they are safer with guns in their hands. Often such children join armed opposition groups after 
experiencing harassment from government forces.” Id. at para. 41; and: “The lure of ideology is particularly strong 
in early adolescence, when young people are developing personal identities and searching for a sense of social 
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regarding the use of children in armed conflict, specifically by raising the minimum age for 

soldiering to 18, and rejecting the argument that the age of recruitment is a technical matter best 

left to individual states.  “[E]ffective protection of children from the impact of armed conflict 

requires an unqualified legal and moral commitment which acknowledges that children have no 

part in armed conflict.”  Id. at para. 231.  

In 2000, the General Assembly adopted an Optional Protocol to the Convention on the 

Rights of the Child on the Involvement of Children in Armed Conflict (hereinafter "Optional 

Protocol").  The United States ratified this independent optional protocol in September 2002, and 

it came into force with respect to United States Law in January 2003.11 Optional Protocol to the 

Convention on the Rights of the Child on the Involvement of Children in Armed Conflict, GA 

Res. 54/263, U.N. Doc. A/RES/54/49, Annex I (May 25, 2000).   

The Protocol condemns the use of child soldiers and recognizes the responsibility of 

those who recruit, train, and use children as combatants.  Optional Protocol, Preamble para.11.   

With respect to regular armies of U.N. member states, the Protocol prohibits compulsory military 

service of children under 18.  Id., Art. 2.12   With respect to irregular armies, the Protocol 

declares that children should not be used in hostilities under any circumstances.  Id. Art. 4, para. 

1.  Signatory states, like ours, are also required to take all necessary steps to ensure that the 

                                                                                                                                                             
meaning….  Children are very impressionable and may even be lured into cults of martyrdom.”  Id. at para. 43. 
11 Though the United States has not ratified the Convention on the Rights of the Child itself, the terms of the 
Protocol allow states that had not ratified the CRC to nevertheless participate in the Protocol.  Omar Khadr was 
captured in July 2002.  Afghanistan acceded to the Protocol in September 2003. 
12 The Protocol allows for the recruitment of volunteers under 18, but directs states to ensure that children do not 
take place in hostilities.  Optional Protocol, Art. 1.  Pursuant to this aspect of the protocol, the United States allows 
17 year olds to volunteer for service with parental consent, but we do not allow such children to serve in direct 
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Protocol is implemented.  Among other things, states are directed to take steps to demobilize or 

otherwise release from service any children who are recruited or used in combat in contravention 

to the Protocol.  Id. Art. 6, para. 3.  Under the Optional Protocol, the United States is required to 

report to the United Nations Committee on the Rights of the Child regarding our implementation 

of the Protocol.  We released our first report on May 8, 2007, in which there are two items of 

note.  First, the United States detailed its efforts to ensure that its military does not deploy any 

children under 18 in combat. Initial Report of the U.S.A. to the U.N. Committee on the Rights of 

the Child Concerning the Optional Protocol to the Convention on the Rights of the Child on the 

Involvement of Children in Armed Conflict (2007), 

http://www.state.gov/documents/organization/84649.pdf at para. 17.  Second, we detailed our 

efforts to cooperate with and fund programs aimed at reintegrating child ex-combatants into 

society.  The report declared that we are “committed to continue to develop rehabilitation 

approaches that are effective in addressing this serious and difficult problem” and that we as a 

nation “also espouse the principle that family reunification and community reintegration are both 

goals and processes of recovery for former child combatants.” Id. at para. 35.13  In Afghanistan 

                                                                                                                                                             
combat roles.  Additionally, signatory States must enact safeguards to ensure that children who sign up for military 
service do so in a way that is truly voluntary and knowing.  Id. Art. 3. 
13 To that end, the United States spent $10 million through USAID and $24 million through the Department of Labor 
on such programs, including programs in Afghanistan, such as: 

a program to provide emotional support for war-affected children, including child ex-combatants, through 
non-formal education activities, opportunities to play, training in vocational skills, and psychosocial 
recovery and well-being. Such programs seek to instill a sense of security, encourage positive social 
interactions, enable children to participate in the recovery and development of their community, provide 
opportunities for emotional expression, teach non-violent approaches to conflict resolution, sensitize 
communities to the needs and legal rights of children, and facilitate the social integration and protection of 
all children, including those who have participated in or been affected by armed conflict. 
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alone, the U.S. funded programs served nearly 3,400 former child soldiers.  Id. at para. 36.14 

   Although our military has previously encountered armed children during wartime, 

never before has it presumed to adjudicate, punish and even consider execution for their acts 

during conflict.  By the terms of the Optional Protocol, the US has agreed that children may not 

be combatants.  As discussed above, this decision is primarily based on the universally 

understood lack of developed capacity in children.  As this country has agreed, and indeed 

followed in the past, children soldiers require reintegration and education, not punishment.  To 

subject children like Omar K. to punitive incarceration followed by a military tribunal judgment 

without all of the indispensible procedural guarantees required by the standards of civilized 

humanity itself may constitute a war crime.  The way to insure no such liability is created is to 

rule that military commissions have no jurisdiction over children. 

United States military forces have certainly faced children with weapons before.  Perhaps 

the most infamous and organized such force in our near past was the Hitler Jugend, or Hitler 

Youth, during World War Two.15  This country's appropriate post-war response to the Hitler 

Youth, who made up a notable aspect of Hitler’s last armed defense of Berlin, was education and 

                                                 
14 The United States is also a party to the International Labor Organization Convention No. 182, ILO Convention 
Concerning the Prohibition and Immediate Elimination of the Worst Forms of Child Labor (ILO C182), June 17, 
1999, 38 I.L.M. 1207.  ILO Convention No. 182 obligates parties to ban and eliminate the use of the worst forms of 
child labor, which is defined in part as “all forms of slavery or practices similar to slavery. . . including forced or 
compulsory recruitment of children for use in armed conflict.”  Art. 3, para. (a).  It also requires parties to “provide 
the necessary and appropriate direct assistance for the removal of children from the worst forms of child labor and 
for their rehabilitation and social integration.”  Art. 7, para. 2. 
15  When the military invasion of Nazi Germany loomed, Hitler organized the “Volkssturm” under the command of 
Heinrich Himmler.  Every male between the age of 16 and 60 were conscripted.  However, pleas to allow the use of 
even younger boys – Omar K’s age of 15 for example – were rejected as too barbarous.  Even though younger 
children later fought, and many of these children under arms killed and were killed in combat, the Allied military 
rejected any suggestion that they should be subjected to military punishments for those acts. 
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reintegration. The United States saw these young people not as war criminals, but as victims of a 

society that would promote racist ideology and violence as a proper means of youthful behavior. 

 In order to help cure both the children and the underlying national culture which gave rise to 

Nazism, the United States at that time understood that basic education and reeducation were the 

only appropriate means of addressing these children's needs: 

[I]n the first years after the war, discourse about youth played a central role in 
Germany’s coming to terms with the past.  Indeed, discourse about youth and 
reeducation became an essential means by which (adult) Germany narrated its 
transition from its own, abruptly dubious history; it served as a means that would 
propel and progress the culture out of the now tainted … Nazi periods. 
 

Jaimey Fisher, Disciplining Germany: Youth, Reeducation, and Reconstruction after the 

Second World War at 4 (2007).  Similarly in other conflicts in which we faced child 

soldiers, including Viet Nam, our country has always sought to educate and has never 

before sought to prosecute children for their actions on a battle field. 

Contrary to all of our history and legal commitment, Omar K. -- only fifteen at the time 

of his acts -- has been declared to be an unlawful enemy combatant and is charged with murder 

and attempted murder in violation of the laws of war; conspiracy; providing material support for 

terrorism; and spying.  The United States has thus acknowledged that he is a child soldier.  Such 

children soldiers, by this country's own consistent position,16 must be treated as subjects for 

rehabilitation, not further victimization and punishment.   

Subjecting a child soldier to any legal proceeding must be accomplished by protecting 

                                                 
16  For example, since 1998, the United States has voted in favor of six Security Council resolutions that condemn 
the recruitment and use of child soldiers and that call for the rehabilitation of former child soldiers.  Security Counsel 
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both the due process rights as required by international human rights conventions and the 

particular vulnerabilities of children.  Such proceedings may never be punitive but must proceed 

on a rehabilitative model which is predicated on the best interests of the child.  See generally, 

Amnesty International, Child Soldiers: Criminals or Victims? (2000), available at 

http://www.amnesty.org/en/report/info/IOR50/002/2000.  A military prosecution without such a 

governing standard or the required indicia of due process required by human rights standards 

may itself violate the laws of war.  See generally, International Covenant on Civil and Political 

Rights, General Assembly Resolution 2200A (XXI) (1996) at 21 U.N. GAOR Supp. No. 16 at 52 

(1966).17  For, whether a military force does violence directly to war victims or after woefully 

inadequate, unfair and unreliable procedures -- such violations of human rights may rightly be 

considered war crimes.  See, e.g. Prosecutor v. Akayesu, International Criminal Tribunal for 

Rwanda, Case No. ICTR-96-4-T, Trial Chamber I Judgment at para. 599 (indicating war crime 

tribunal power to prosecute "violations of Article 3 common to the four Geneva Conventions of 

12 August 1949 for the Protection of War Victims… [including] (g) the passing of sentences and 

the carrying out of executions without previous judgment pronounced by a regularly constituted 

court, affording all the judicial guarantees which are recognized as indispensible by civilized 

people….").  The only appropriate action consistent with our history, legal obligations, and the 

                                                                                                                                                             
Resolutions 1261 (1999), 1314 (2000), 1379 (2001), 1460 (2003), 1539 (2004) and 1612 (2005), available at 
http://www.un.org/documents/scres.htm.   
17  Of particular relevance are the rights as outlined in Article 14 ("fair and public hearing," "independent and 
impartial tribunal,"  "adequate time and facilities for the preparation of his defense," "to examine … the witnesses 
against him," and "to obtain the attendance and examination of witnesses on his behalf under the same conditions as 
witnesses against him"); Article 15 ("no one shall be held guilty of any criminal offense on account of any act … 
which did not constitute a criminal offense … at the time it was committed") and Article 24 ("[e]very child shall  
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requirements of civilized humanity is the dismissal of these proceedings against Omar K. 

 
 
 

 Respectfully submitted, 

  

      
 

     
 

                                                                                                                                                             
have … the right to such protections as are required by his status as a minor….") 
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ument on the child soldier motion, DOJ attorney Mr. Oldham stated 

that trial counsel's team could not find the reference to the JDA in the 
Operational Law Handbook. Trial counsel was referring to page 13, para. 5(d)(5) 
of the Motion to Dismiss which stated that "Within the military, the JDA is 
understood as applying to the prosecution of anyone under eighteen who is not a 
member of U.S. forces and commits a criminal act overseas," and to page 14, 
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para. 2(g)(1)(B)(i)(c) of the Defense Reply to the Government's Response, which 
stated the same proposition. The citation in our briefs is correct and appears 
as follows: International and Operational Law Department, The Judge Advocate 
General's Legal Center and School, Operational Law Handbook, JA 422, 139 (2006).  
2.  Attached please find a copy of page 139, confirming the citation in the 
Defense briefing as to the applicability of the JDA at para. 5. It states in 
relevant part, "Juveniles are subject to the Federal Juvenile Delinquency Act, 
18 U.S.C. §§ 5031-5042." 
3.  At the following link, the text of the Handbook can be found in full: 
http://www.au.af.mil/au/awc/awcgate/law/oplaw_hdbk.pdf. 
V/r 
Ms. Snyder 
 <<oplaw_hdbk.pdf>>  

ebecca S. Snyder 

 
 

 

 

CONFIDENTIALITY NOTICE. The information contained in this e-mail and any 
accompanying attachments may constitute confidential, attorney-client 
information and work product that is legally privileged.  This information is 
the property of the individual attorney and respective client.  If you are not 
the intended recipient of this information, any disclosure, copying, 
distribution or taking any action in reliance on this information is strictly 
prohibited.  If you received this e-mail in error, please notify us immediately 
by return e-mail or by calling the above-numbers. 
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Chapter 7 
Contractors Accompanying the Force (CAF) 

139

c.  punishable by imprisonment for more than 1 year. 

4.  Who Is Covered (Proposed 32 CFR part 153.5(a)(2)-(a)(6)): 

a.  Civilians while “Employed by the Armed Forces.”  This includes: 

(1)  Those present or residing outside the U.S. in connection with such employment who are:  
(a) civilian employees of the DoD; (b) DoD contractors (including subcontractors at any tier); or (c) employees of a 
DoD contractor (including subcontractors at any tier). 

(2)  This does NOT include a national or person ordinarily resident in the host nation. 

b.  Civilians “Accompanying the Armed Forces.”  This includes: 

(1)  Those who are residing outside the U.S. and are dependents of:  any of the above civilian 
employees/ contractors; any member of the Armed Forces; or any civilian employed by DoD. 

(2)  This does NOT include a national or person ordinarily resident in the host nation. 

c.  Former military members who commit such crimes while a member of the Armed Forces overseas, 
but who cease to be subject to UCMJ court-martial jurisdiction (e.g., discharged from the service) and who have not 
previously been court-martialed for such offenses. 

5.  Who is Not Covered.  Tourists, students and civilian employees of a non-DoD agency, and civilians 
accompanying another agency or business and not employed by or accompanying the Armed Forces; citizens of the 
host nation; and juveniles who are below the minimum age of prosecution in U.S. District Court.  (Proposed 32 CFR 
part 153.5(a)(7))  Juveniles are subject to the Federal Juvenile Delinquency Act, 18 U.S.C. §§ 5031-5042. 

6.  Limitations. 

a.  Foreign Criminal Jurisdiction.  If a foreign government, in accordance with jurisdiction recognized 
by the U.S., has prosecuted or is prosecuting the person, the U.S. will not prosecute the person for the same offense, 
absent approval by the Attorney General or Deputy Attorney General.  (18 USC § 3261) 

b.  Military Member.  Military members subject to the UCMJ will not be prosecuted under this Act, 
unless the member ceases to be subject to the UCMJ, or the indictment or information charges that the member 
committed the offense with one or more other defendants, at least one of whom is not subject to the UCMJ (i.e., this 
Act provides a limited exception to exclusive military UCMJ jurisdiction).  (18 USC § 3261) 

7.  The Proposed Rule implementing MEJA contains detailed instructions regarding: 

a.  Investigation, arrest, detention and delivery of persons to host nation authorities.  (Proposed 32 CFR 
part 153.5(b)) 

b.  Representation.  (Proposed 32 CFR part 153.5(c)) 

c.  Initial Proceedings.  (Proposed 32 CFR part 153.5(d)) 

d.  Removal of persons to the U.S. or other countries.  (Proposed 32 CFR part 153.5(e)) 

IX.  SUPPORT TO CONTRACTORS ACCOMPANYING THE FORCE 

A.  Minimize Support.  The Army strives to minimize military support to contractors.  The Army may use other 
contractors or host nation resources to support contractors.  (DFARS 225.7402-1; AR 715-9, AR 700-137) 
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, 
e seeks special request for relief relating to D022. 

Specifically, the Defense moves to admit the following statements, 
under Mil. Comm. R. of Evid. 803(b), publicly made on Thursday by 
Senators Lindsay Graham and John McCain, in support of D022, the 
Defense Motion to Dismiss for Lack of Personal Jurisdiction (Child 
Soldier).  
 
2.  Under Rule 803(b)(1)(B), the proponent of the evidence must provide 
its particulars. On 6 February 2008, Senators Lindsay Graham and John 
McCain were asked by Jess Bravin and Alex Frangos, reporters for the 
Wall Street Journal, whether they intended child soldiers to be 
prosecuted before military commissions when they voted for the MCA. 
According to the article, Sen. Graham stated, "I'm not comfortable on 
an issue like this with minors" and when asked about the applicability 
of the Optional Protocol, he said, "a lot of kids, particularly African 
soldiers, were forced into combat. There might have been some of that 
with the Taliban, too." He was reported as indicating that "either 
civilian trial or the procedures of United Nations-backed war-crimes 
courts, which generally issue sentences aimed at rehabilitating child 
soldiers" were more appropriate and quoted as saying "My view is to err 
on the side of the international community." 
 
3.  The full text of the proposed evidence is included at the bottom of 
this email.  
V/r 
Ms. Snyder  
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Wall Street Journal 
February 7, 2008 
Pg. 8 
Child-Soldier Case Trips Tribunal 
By Jess Bravin and Alex Frangos 
GUANTANAMO BAY, Cuba -- The Bush administration's military courts hit 
another snag this week, when the Defense Department's determination to 
punish a prisoner who allegedly killed a U.S. serviceman ran into 
Washington's commitment to rehabilitate child soldiers. 
 
The issue came to a head this week in the trial of Omar Khadr, who was 
captured in Afghanistan at age 15 after a 2002 battle there left an 
Army medic dead. 
 
Defense lawyers at pretrial hearings at Guantanamo Bay said U.S. 
federal law treats juveniles different from adults, and the U.S. 
recognized 18 as the age of consent for enlistment in an armed force 
when, in 2002, it ratified a treaty to prevent the recruitment of child 
soldiers. 
 
Mr. Khadr, a Canadian citizen, "is a victim of al Qaeda, not a member 
of al Qaeda," a defense lawyer, Lt. Cmdr. William Kuebler, told the 
judge. 
 
Prosecutors said a 2006 law authorizing these military trials makes no 
distinction between juveniles and adults, and thus no bar stands to 
prosecuting Mr. Khadr for spying, conspiracy, "murder in violation of 
the laws of war" and other crimes carrying a potential life sentence. 
 
The defense position received a boost when a principal backer of the 
2006 law, Sen. Lindsey Graham (R., S.C.), said he leaned against trying 
juvenile offenders before military commissions. 
 
While he has strongly backed military justice for suspected terrorists, 
"I'm not comfortable on an issue like this with minors," Mr. Graham 
said in an interview on board Arizona Sen. John McCain's presidential 
campaign plane. Mr. Graham, who also serves as a military judge in the 
Air Force Reserve, is among the Senate's most influential voices on 
detainee policy. 
 
In an interview yesterday, Mr. McCain, the Republican presidential 
front-runner and his party's leader on the Senate Armed Services 
Committee, didn't address the question directly but said, "I do rely on 
Lindsey to a large degree" on detainee issues. 
 
The problems in Mr. Khadr's case are the latest to bedevil the 
government's system of military commissions. The tribunals have been 
curtailed by legal decisions and affected by turmoil within the ranks 
of government prosecutors over the proper way to proceed with the 
cases. 
 
Mr. Khadr was born in Toronto to an immigrant family closely identified 
with extremist Islamic causes. In July 2002, U.S. forces attacked a 
small group of fighters holed up in a village near Khost, Afghanistan. 
After U.S. warplanes leveled the compound, the American unit advanced. 
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That is when Mr. Khadr allegedly hurled the grenade, mortally wounding 
Sgt. First Class Christopher Speer. The military previously said that 
three other fighters were found dead. 
 
Defense lawyers argued that a 2002 treaty, known as the Optional 
Protocol on the Involvement of Children in Armed Conflict, indicates 
the U.S. government's decision to treat child soldiers as victims, 
rather than war criminals. Prosecutors disagreed, saying Congress was 
aware of Mr. Khadr's case when adopting the 2006 Military Commissions 
Act and made no provision for juveniles. 
 
Mr. Graham said the protocol was passed "because a lot of kids, 
particularly African soldiers, were forced into combat. There might 
have been some of that with the Taliban, too," Mr. Graham said. 
 
Last week, Unicef said trying Mr. Khadr before the commission "would 
set a dangerous precedent" for other child soldiers. 
 
Mr. Graham said he was similarly inclined. "My view is to err on the 
side of the international community," he said, suggesting the U.S. 
might consider either civilian trial or the procedures of United 
Nations-backed war-crimes courts, which generally issue sentences aimed 
at rehabilitating child soldiers. 
 
The military judge, Col. Peter Brownback, didn't indicate when he would 
rule on the child soldier issue. 
In addition, a witness account emerged that raises doubts about the 
government's portrayal of the 2002 battle. The military has suggested 
Mr. Khadr was the sole enemy fighter alive. But the previously secret 
account, accidentally handed to reporters in the courtroom by defense 
attorneys, reveals that a second enemy fighter was still alive and 
firing until a U.S. operative shot him dead. 
 
 
Rebecca S. Snyder 

 
 

 

  

CONFIDENTIALITY NOTICE. The information contained in this e-mail and 
any accompanying attachments may constitute confidential, attorney-
client information and work product that is legally privileged.  This 
information is the property of the individual attorney and respective 
client.  If you are not the intended recipient of this information, any 
disclosure, copying, distribution or taking any action in reliance on 
this information is strictly prohibited.  If you received this e-mail 
in error, please notify us immediately by return e-mail or by calling 
the above-numbers. 
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 RE: US v. Khadr - Special Request for Relief relating to D022 
- Defense MTD for Lack of Jurisdiction (Child Soldier) 
 
  
Sir, 
 
1. The Prosecution opposes the Defense's special request for relief. 
 
2. Senator Graham's personal observations, made in response to a 
newspaper inquiry nearly 16 months after the enactment of the Military 
Commission Act of 2006 ("MCA"), provide no support for the Defense's 
attempt to bar jurisdiction in this case.  The Supreme Court has 
specifically rejected the relevance of similar after-the-fact comments, 
holding that "'post-enactment legislative history is not only 
oxymoronic but inherently entitled to little weight.'"  Massachusetts 
v. E.P.A., 127 S. Ct. 1438, 1460 
n.27 (2007) (quoting Cobell v. Norton, 428 F.3d 1070, 1075 (D.C. Cir. 
2005)); accord Friends of Earth, Inc. v. E.P.A., 446 F.3d 140 (D.C. 
Cir. 
2006).  Indeed, even where such comments are formalized in a Senate 
report, the D.C. Circuit has nonetheless held that they have 
"absolutely no significance" when they are uttered after a statute's 
enactment.  U.S. ex rel. Long v. SCS Business & Technical Institute, 
Inc., 173 F.3d 870, 879 (D.C. Cir. 1999) (emphasis added).   
 
3. Thus, it is a bedrock principle of statutory interpretation that 
"[p]ost-enactment views of those involved with the legislation should 
not be considered when interpreting the statute."  2A Norman J. Singer, 
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Statutes and Statutory Construction § 48:20, at 488 (6th ed. 2000) 
(emphasis added). 
That conclusion applies a fortiori where (as here) the comments were 
not made within the halls of Congress and were not part of any 
legislative record.  See also id. § 48:16, at 481 ("[P]ost-enactment 
statements made by a legislator as to legislative intent do not become 
part of the legislative history of the original enactment.").   
 
4. The Defense's request is particularly problematic because it is 
based on a news article that may or may not accurately reflect Senator 
Graham's views-which, as explained below, Senator Graham himself has 
subsequently clarified.  Given the unreliability of isolated comments 
wrenched from their proper context, the Supreme Court has refused to 
"abandon altogether the text of the statute" in order to "give effect 
to [a] snippet of legislative history."  Shannon v. United States, 512 
U.S. 573, 
583 (1994).  See also Garcia v. United States, 469 U.S. 70, 78 (1984) 
(holding "snippets" of legislative history cannot "alter the clear 
language of the statute"); accord Agri Processor Co., Inc. v. NLRB, --- 
F.3d ---, 
2008 WL 53879, *6 (D.C. Cir. Jan. 4, 2008).  Again, that proposition 
applies a fortiori to snippets of comments (such as Senator Graham's) 
that are not part of the MCA's legislative history (or any legislative 
history, for that matter). 
 
5. Moreover, even if Senator Graham's statements were part of the 
MCA's 
legislative history, they would be irrelevant.  As the Supreme Court 
has made clear, to the extent legislative history is relevant at all, 
courts should rely upon committee reports-not the comments of a single 
legislator. 
See, e.g., Garcia v. United States, 469 U.S. 70, 76 (1984).  Thus, "a 
lone legislator is not competent to testify about the intent of a 
statute, even if he or she authored it."  Statutes and Statutory 
Construction, supra, § 48:12, at 464.  The Military Judge should 
therefore reject the Defense's attempt to rely upon post-enactment 
legislative "history" spoken by a single Senator under unknown 
circumstances. 
 
6. As the Government explained in its brief and oral argument, the 
text 
and structure of the MCA-which provide the authoritative indicia of 
Congress's intent-affirmatively indicate that Congress's use of the 
word "person" creates military commission jurisdiction over all 
unlawful enemy combatants, regardless of age.  The Defense can point to 
nothing in the MCA's legislative history that casts doubt on that 
conclusion-even assuming that the legislative history is somehow 
relevant, which it is not.  See, e.g., Exxon Mobil Corp. v. Allapattah 
Servs., Inc., 545 U.S. 546, 568 (2005) ("[W]e have repeatedly held 
[that] the authoritative statement is the statutory text, not the 
legislative history or any other extrinsic material. 
Extrinsic materials have a role in statutory interpretation only to the 
extent they shed a reliable light on the enacting Legislature's 
understanding of otherwise ambiguous terms."). 
 
7. Moreover, even if Senator Graham's comments to a journalist were 
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somehow relevant to the issue before the military commission, the 
selected quotations offered by the Defense at best indicate only 
Senator Graham's personal opinion regarding whether the United States 
should try juveniles by military commission-not whether the United 
States can prosecute juveniles before military commission under the 
Military Commissions Act.  Therefore, even taking those comments on 
their own terms, they do not bar jurisdiction in this case.  
 
8. If anything, Senator Graham's personal views undermine the 
Defense's 
argument.  As the attached statement makes clear, Senator Graham never 
intended to suggest that the MCA precludes jurisdiction in this case.  
The attached statement-unlike the Defense's newspaper article-includes 
Senator Graham's full and complete comments on the subject.  And the 
attached statement demonstrates, unequivocally, that the Defense has 
misconstrued Senator Graham's position. 
 
9. It also bears emphasis that Senator Graham has long recognized 
that 
Khadr is not a common criminal who might otherwise enjoy access to 
federal court and the protections (such as the Juvenile Delinquency 
Act) that apply in federal court.  During the legislative debate over 
the Detainee Treatment Act, Senator Graham specifically mentioned 
Khadr's case as the very first example of one that he intended to 
exclude from federal court:   
 
If you want to give a Guantanamo Bay detainee habeas corpus rights as a 
U.S. 
citizen, not only have you changed the law of armed conflict like no 
one else in the history of the world, I think you are undermining our 
national security because the habeas petitions are flowing out of that 
place like crazy.  There are 500-some people down there, and there are 
160 habeas corpus petitions in Federal courts throughout the United 
States.  Three hundred of them have lawyers in Federal court and more 
to follow.  We cannot run the place.  They are not entitled to this 
status.  They are not criminal defendants.  And here is what they are 
doing in our courtrooms: 
 
A Canadian detainee who threw a grenade that killed an army medic in a 
firefight and who came from a family of longstanding al-Qaida ties 
moved for preliminary injunction forbidding interrogation of him or 
engaging in cruel, inhumane, or degrading treatment of him.  It was a 
motion to a Federal judge to regulate his interrogation in military 
prison.  
 
151 Cong. Rec. S12656 (Nov. 10, 2005).   
 
Senator Graham rationalized excluding GTMO detainees, such as Khadr, 
from federal court in part because GTMO detainees, such as Khadr, may 
be "prosecuted for violations of the law of war, not criminal 
violations in terms of domestic criminal law but violations in terms of 
the law of war." 
Id. at S12655-56.  Unlike Senator Graham's comments to the Wall Street 
Journal-which may or may not have been taken out of context-his 
statements on the floor of the United States Senate are specifically 
directed at Khadr and are included in their entirety in the public 
record. 
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10. Moreover, to the extent Senator Graham's statements to the press 
are 
relevant, the Military Judge should consider the Senator's press 
releases, which, again, include his comments in their entirety and 
specifically mention Khadr's case.  After the Senate passed the "Graham 
Detainee Plan," 
Senator Graham issued a press release that used Khadr as the very first 
example of a detainee that Senator Graham specifically intended to 
exclude from federal court.  See Press Release, Senate Passes Graham 
Detainee Plan, Nov. 10, 2005, available at 
http://lgraham.senate.gov/public/. 
  
11. Thus, to the extent the Military Judge imputes any weight to 
Senator 
Graham's individual views, three conclusions are inescapable:  First, 
prior to the MCA's passage, Senator Graham knew that Khadr was detained 
at Guantanamo Bay and was liable to be prosecuted for war crimes.  
Second, Senator Graham intended that Khadr-whom the Senator 
specifically mentioned-would not have access to federal courts, where 
provisions such as the JDA apply.  And third, Senator Graham never 
intended to suggest that Khadr fell outside of the MCA's jurisdictional 
ambit. 
 
12. The Defense's request for special relief therefore must be 
denied.  
 
13.  On an administrative note, please add Mr. Oldham 
(andy.oldham@usdoj.gov) and Mr. Goldstein 
(jordan.a.goldstein@usdoj.gov) to your email lists.   
 
 
 
V/R, 
 
Jeff Groharing 
Major, U.S. Marine Corps 
Prosecutor 

issions 
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Groharing, Jeff, Maj, DoD OGC 

From: Olson, Jen (L. Graham) 

Sent: Wednesday, February 13, 2008 11:34 AM

To: Groharing, Jeff, Maj, DoD OGC; Jeff Groharing

Subject: FW: ! Statement from U.S. Senator Lindsey Graham (R-South Carolina) !

Page 1 of 2FW: ! Statement from U.S. Senator Lindsey Graham (R-South Carolina) !

2/13/2008

_____________________________________________ 
From: Bishop, Kevin (L. Graham) 
Sent: Wednesday, February 13, 2008 11:33 AM 
Subject: ! Statement from U.S. Senator Lindsey Graham (R-South Carolina) ! 

FOR IMMEDIATE RELEASE:                  Contact:        Wes Hickman or Kevin Bishop 

February 13, 2008                                                       (202) 224-5972 / (864) 250-1417 

Statement from Senator Lindsey Graham 

WASHINGTON – U.S. Senator Lindsey Graham (R-South Carolina) made this statement after the Wall 
Street Journal ‘Child-Soldier Case Trips Tribunal’ article of February 7, 2008.   

Excerpts of the article mentioning Senator Graham include: 

……Prosecutors said a 2006 law authorizing these military trials makes no distinction 
between juveniles and adults, and thus no bar stands to prosecuting Mr. Khadr for spying, 
conspiracy, "murder in violation of the laws of war" and other crimes carrying a potential 
life sentence. 

The defense position received a boost when a principal backer of the 2006 law, Sen. 
Lindsey Graham (R., S.C.), said he leaned against trying juvenile offenders before military 
commissions. 

While he has strongly backed military justice for suspected terrorists, "I'm not comfortable 
on an issue like this with minors," Mr. Graham said in an interview on board Arizona Sen. 
John McCain's presidential campaign plane. Mr. Graham, who also serves as a military 
judge in the Air Force Reserve, is among the Senate's most influential voices on detainee 
policy. 

Graham said: 

“I was generally aware of the Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in Armed Conflict when asked to comment by reporters from the Wall Street 
Journal on the trial by military commission of Omar Khadr.   

“My comments merely indicated support for complying with our international obligations.  The issues of 
whether Mr. Khadr is covered by the Protocol and any effect upon his trial are for the military 
commission to decide.   
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“My comments should in no way be interpreted to prejudge the commission’s decision on the defense 
motion, nor should they be used as a basis for dismissing charges against Mr. Khadr.” 

##### 

______________________________ 

Kevin D. Bishop 

Communications Director 

U.S. Senator Lindsey Graham (R-South Carolina) 

 

 

 

 

The information contained in this communication is intended for the use of the designated recipients named above. If the reader of this communication 
is not the intended recipient, you are hereby notified that you have received this communication in error, and that any review, dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify Senator Graham's 
office by telephone at (864) 250-1417 and delete this email. Thank you.   

[IP_US_DISC] msk dccc60c6d2c3a6438f0cf467d9a4938 

Page 2 of 2FW: ! Statement from U.S. Senator Lindsey Graham (R-South Carolina) !

2/13/2008
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ecial Request for Relief relating to D022 
- Defense MTD for Lack of Jurisdiction (Child Soldier) 
Date: Wednesday, February 13, 2008 12:52 PM 
 
Sir, 
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To briefly reply: 
 
1.  Paragraphs 1 through 6 of the government response bear on the 
weight to be given the evidence, not its admissibility. 
 
2.  Sen. Graham's 2005 remarks dealt with the issue of whether 
detainees should have access to the federal courts through habeas 
corpus, not whether Congress intended military commissions under the 
MCA to exercise jurisdiction over children. 
 
3.  Though Sen. Graham appeared to refer to Mr. Khadr in the comments 
in paragraph 9, his remarks do not indicate that he was aware of Mr. 
Khadr's age at the time of his alleged offenses.  Indeed, his reference 
to a "medic" shows that the Senator was not sufficiently informed as to 
actual allegations in the case to know that the government does not 
allege that SSgt Speer was acting as a medic at the time of the 2002 
assault or that he otherwise enjoyed a protected status.  Accordingly, 
Sen. Graham's 2005 remarks are of no relevance to the issue at hand. 
 
4.  What is relevant is Sen. Graham's unrehearsed, first-blush reaction 
to the prospect of the MCA's application to a minor in light of the 
government's position that Congress affirmatively intended the MCA to 
allow for the exercise of jurisdiction over "all unlawful enemy 
combatants, irrespective of their age."  Sen. Graham being one of the 
principal authors of the legislation would not, if the governments' 
contention were true, have had the response that he did -- particularly 
if Sen. Graham was specifically aware of the particulars of this case 
in 2005, as the government contends.  What Sen. Graham says in a press 
release issued after the government has apparently solicited a 
"clarification" of his remarks, and after Sen. Graham has had the 
potential consequences of his remarks explained to him by the 
prosecution, is of no significance. 
 
5.  On this latter point, the defense notes its concern at apparent 
efforts by the prosecution to manufacture evidence to be presented to 
this commission. 
 
VR, 
 
LCDR Kuebler 
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22 - Defense 
MTD for Lack of Jurisdiction (Child Soldier) 

, 

1. In paragraph (5) below, the defense "notes its concern at apparent efforts by 
the prosecution to manufacture evidence to be presented to this commission." 
 
2. The defense also acknowledges having made the following comments to the media 
with regard to the same conduct: 
 
"it's not exactly like tampering with a witness but it's close. We're concerned 
there may have been some type of misconduct." 
 
"It's disturbing that the government felt it needed to go out and create 
evidence." 
 
3. The defense implies that the government conduct is germane to the case by (a) 
addressing it in its publicly filed motion and (b) perhaps suggesting that the 
government evidence obtained from Senator Graham is worthy of lesser weight 
because of the diligent manner in which the government obtained it. 
 
4. Prosecutors in this case have conducted themselves ethically at all times, 
and any suggestion otherwise is irresponsible. In response to the defense 
filing, the Prosecution contacted Senator Graham's staff requesting 
clarification of the comments attached to the defense filing.  
  This conduct by the government is the ordinary and thorough trial preparation 
expected of any trial advocate.  In response, Senator Graham clarified his 
previous comments. The defense comments are even more egregious because it 
appears the defense also sought clarification or additional statements from 
Senator Graham PRIOR to filing their Special Request for Relief. 
 
 
V/R, 
 
Major Groharing 
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U.S. Senator backtracks on Khadr 
comments   
February 13, 2008  

BETH GORHAM 
THE CANADIAN PRESS 

WASHINGTON–A 
U.S. senator who's 
influential on anti-
terror policy says 
he didn't mean to 
suggest Canadian 
Omar Khadr 
shouldn't be tried 
for war crimes 
when he expressed 
unease last week 
about juvenile 
offenders. 

Senator Lindsey Graham, a major backer of the military commissions for 
foreign terror suspects, was asked about the fact that Khadr was only 15 
when he allegedly threw a grenade that killed a U.S. soldier in Afghanistan. 

"I'm not comfortable on an issue like this with minors," he told the Wall 
Street Journal. 

On Wednesday, he put out a release saying he "merely indicated support 
for complying with our international obligations" under a United Nations 
protocol on the rights of children in armed conflict. 

"The issues of whether Mr. Khadr is covered by the protocol and any effect 
upon his trial are for the military commission to decide." 

CHARLES DHARAPAK/THE ASSOCIATED PRESS
Presidential hopeful Sen. John McCain, right, and Sen. Lindsey Graham, R-S.C., 
left, aboard McCain's campaign plane. Graham voiced concern of the Pentagon 
trying minors this week.  
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Khadr's defence lawyer, Lt.-Cmdr. Bill Kuebler, filed a motion last week to 
have Graham's early statement considered in his quest to have Khadr's 
case dismissed on the basis of his age. 

"What matters is what his first-blush response was," said Kuebler, adding 
that it appears prosecutors solicited the clarification from Graham. 

"It's not exactly like tampering with a witness but it's close. We're 
concerned there may have been some type of misconduct," he said. 

"It's disturbing that the government felt it needed to go out and create 
evidence." 

Military prosecutors argue that Congress knew all about Khadr's case when 
they drafted new commission rules in 2006 and didn't include any 
restrictions. 

Khadr's age at the time of the 2002 firefight and his capture by U.S. 
soldiers has been the subject of international concern for some time. 

Last week, a group of British politicians wrote to Prime Minister Stephen 
Harper, urging him to request that Khadr be sent home from Guantanamo 
Bay. 

The list of names on that letter included Peter Goldsmith, who was 
attorney general when Britain demanded the release of its citizens from 
the U.S. prison camp in Cuba. 

They argued that the U.S. military commissions don't provide protections 
of law and Khadr's age at the time of his alleged offences is particularly 
troublesome. 

Khadr faces life in prison on a murder charge and other terrorism-related 
counts. 

The next hearing in his case is scheduled for April. 
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