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(I)

QUESTIONS PRESENTED

1. Whether the court of appeals correctly held, con-
trary to the position of the Executive Branch, that the
district court’s 1998 judgment confirming a 1997 arbitral
award in petitioner’s favor is a “blocked asset” subject
to attachment by respondent on the theory that the
judgment represents military property in which peti-
tioner’s interest arose before January 19, 1981.

2. Whether respondent relinquished any right to
attach petitioner’s judgment when he accepted compen-
sation under the Victims of Trafficking and Violence
Protection Act of 2000, Pub. L. No. 106-386, § 2002, 114
Stat. 1541, thereby waiving his right to attach assets
that are “at issue in claims against the United States
before an international tribunal.”
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In the Supreme Court of the United States

No. 07-615

MINISTRY OF DEFENSE AND SUPPORT FOR THE ARMED
FORCES OF THE ISLAMIC REPUBLIC OF IRAN,

PETITIONER

v.

DARIUSH ELAHI

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

This brief is filed in response to the Court’s order invit-
ing the Solicitor General to express the views of the United
States.  In the view of the United States, the Court should
grant, vacate, and remand this case in light of developments
subsequent to the decision below.

STATEMENT

1. In response to the seizure of American hostages at
the United States Embassy in Tehran on November 4,
1979, the President exercised his powers under the Interna-
tional Emergency Economic Powers Act (IEEPA), 50
U.S.C. 1701, 1702, and “blocked all property and interests
in property of the Government of Iran  *  *  *  subject to the
jurisdiction of the United States.”  Exec. Order (E.O.) No.
12,170, 3 C.F.R. 457 (1980); see 31 C.F.R. 535.201.  The hos-



2

tage crisis was resolved with the January 19, 1981, signing
of the Algiers Accords, 20 I.L.M. 224, in which the United
States agreed in principle to “restore the financial position
of Iran, in so far as possible, to that which existed prior to
November 14, 1979.”  Ibid.  The Accords established the
Iran-U.S. Claims Tribunal in the Hague for resolving, inter
alia, claims of the United States and Iran against each
other concerning their respective performance under the
Accords.  Id. at 230-232; see generally Dames & Moore v.
Regan, 453 U.S. 654, 662-666 (1981).

On the day the Accords were concluded, the President
directed the transfer to Iran of Iranian financial assets.
E.O. 12,277-E.O. 12,280, 3 C.F.R. 105, 107, 109, 110 (1982);
see 31 C.F.R. 535.211-535.214.  The President also directed
that most other Iranian property be transferred to Iran “as
directed  *  *  *  by the Government of Iran.”  E.O. 12,281,
3 C.F.R. 112 (1982); see 31 C.F.R. 535.215.  Finally, the
President lifted the earlier prohibitions against transac-
tions in Iranian property, E.O. 12,282, 3 C.F.R. 113 (1982),
which the Treasury Department implemented by issuing a
general license authorizing “[t]ransactions involving prop-
erty in which Iran” has an interest where:  “(1) The prop-
erty comes within the jurisdiction of the United States
*  *  *  after January 19, 1981, or (2) The interest in the
property of Iran  *  *  *  arises after January 19, 1981.”  31
C.F.R. 535.579(a).

2.  In 2000, Congress authorized the Secretary of the
Treasury to make payments to certain individuals with
judgments against Iran.  Victims of Trafficking and Vio-
lence Protection Act of 2000 (VPA), Pub. L. No. 106-386,
§ 2002, 114 Stat. 1541.  Under that statute, certain judg-
ment creditors who sued Iran under 28 U.S.C. 1605(a)(7)
for terrorism-related injuries were eligible to receive pay-
ment equal to at least their compensatory damages.  VPA
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1 Section 1605(a)(7) provides an exception to the general rule of
foreign state immunity under the Foreign Sovereign Immunities Act
(FSIA), 28 U.S.C. 1604, for certain claims against designated state
sponsors of terrorism.  28 U.S.C. 1605(a)(7).  Congress recently
repealed Section 1605(a)(7), and replaced it with a revised terrorism-
related exception.  See Act of Jan. 28, 2008, Pub. L. No. 110-181,
§ 1083(b)(1)(A)(iii), 122 Stat. 341; § 1083(a)(1), 122 Stat. 338 (enacting
28 U.S.C. 1605A).

§ 2002(a), 114 Stat. 1541.1  Those who accept payment un-
der VPA automatically relinquish certain rights, including
their right to pursue compensatory damages and, depend-
ing on the amount of compensation they receive, their right
“to execute against or attach property that is at issue in
claims against the United States before an international
tribunal, [or] that is the subject of awards rendered by such
tribunal.”  § 2002(a)(2)(B)-(D), 114 Stat. 1542.

The Terrorism Risk Insurance Act of 2002 (TRIA), Pub.
L. No. 107-297, § 201, 116 Stat. 2337, amended VPA in sev-
eral ways.  First, Congress expanded the class of individu-
als eligible for payment to include all parties with final
judgments against Iran who filed suit under Section
1605(a)(7) before October 28, 2000.  § 201(c)(1), 116 Stat.
2337.  Second, because the funds originally identified might
not be sufficient to pay all remaining eligible persons
amounts equal to their compensatory awards against Iran,
Congress directed the Secretary of the Treasury to make
pro rata payments to newly eligible persons.  § 201(c)(4),
116 Stat. 2337.  Finally, Congress limited the rights that
must be relinquished by individuals who receive “less than
the full amount of compensatory damage awards,” while
continuing to require that they relinquish their rights of
“enforcement against property that is at issue in claims
against the United States before an international tribunal
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or is the subject of an award by such a tribunal.”
§ 201(c)(4), 116 Stat. 2339; see 68 Fed. Reg. 8080 (2003).

In addition to amending VPA, TRIA authorized cred-
itors with judgments under Section 1605(a)(7) to attach
“the blocked assets of [a] terrorist party.”  TRIA § 201(a),
116 Stat. 2337.  “[B]locked asset[s]” include “any asset
seized or frozen by the United States” under the Trading
With the Enemy Act, 50 U.S.C. App. 5(b), or IEEPA.
TRIA § 201(d)(2)(A), 116 Stat. 2339.

3.  Respondent brought an action against the Islamic
Republic of Iran and its Ministry of Information and Secu-
rity (MIS) under Section 1605(a)(7), alleging that those
entities were responsible for the wrongful death of respon-
dent’s brother, Cyrus Elahi.  See Elahi v. Islamic Republic
of Iran, 124 F. Supp. 2d 97, 99 (D.D.C. 2000).  Defendants
failed to appear, and the district court found that agents of
the MIS murdered Cyrus Elahi at the behest of Iran.  Id.
at 105-106.  See 28 U.S.C. 1608(e) (requiring, in the event of
default, that the claimant “establish[] his claim or right to
relief”).  The court awarded respondent $11,740,035 in com-
pensatory damages and $300 million in punitive damages.
Elahi, 124 F. Supp. 2d at 115.

Petitioner is the Ministry of Defense of the Islamic Re-
public of Iran.  Before the 1979 Iranian revolution, peti-
tioner’s predecessor entered into two contracts with Cubic
Defense Systems (Cubic), a California firm, for an Air Com-
bat Maneuvering Range (ACMR), a type of military equip-
ment.  Pet. App. 6.  Following the revolution, Cubic did not
deliver the goods.  Ibid.  In 1991, pursuant to the contracts,
petitioner sought arbitration by the International Chamber
of Commerce (ICC) in Switzerland.  Id. at 7.  Petitioner
prevailed before the ICC and, in 1997, obtained an award of
$2.8 million.  See Ministry of Def. & Support for the Armed
Forces of the Islamic Republic of Iran v. Cubic Def. Sys.,
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Inc., 29 F. Supp. 2d 1168, 1171 (S.D. Cal. 1998), appeal
pending, No. 99-56380 (9th Cir. filed Aug. 19, 1999) (Cubic).
In 1998, petitioner obtained a judgment confirming that
award in the United States District Court for the Southern
District of California.  Ibid.

After respondent obtained his judgment against Iran,
he registered it in the same court in which petitioner had
confirmed the arbitration award against Cubic.  Respon-
dent then filed a notice of lien against petitioner’s judgment
against Cubic.  See Resp. Notice of Lien para. 2 & Exh. A,
Cubic, supra (No. 98-CV-1165); Pet. App. 8.  In response,
petitioner sought a determination from the district court
that the Cubic judgment was immune from attachment.
Ibid.  The district court held that the Cubic judgment was
not immune because petitioner had, by invoking the court’s
jurisdiction to confirm the arbitration award, waived its
immunity from attachment.  Ibid.

Petitioner appealed, and the court of appeals affirmed.
Pet. App. 38-80.  The court of appeals rejected the district
court’s waiver analysis, id. at 59-63, but affirmed on the
alternative ground, not briefed by the parties, that peti-
tioner was an agency or instrumentality of Iran engaged in
commercial activity in the United States, and therefore
subject to an exception to attachment immunity under the
FSIA, id. at 63-70.  The court also rejected petitioner’s ar-
gument that respondent’s attachment of the Cubic judg-
ment was not licensed under IEEPA.  The court held that
petitioner’s “interest in the Cubic judgment ‘arose’ on De-
cember 7, 1998, when the district court confirmed the ICC
award against Cubic,” and that it was therefore subject to
the general license for transactions involving property in
which Iran’s interest “arises after January 19, 1981.”  Id. at
76 (quoting 31 C.F.R. 535.579(a)(2)).
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2  The court of appeals’ original opinion on remand, before being
amended on rehearing, is reproduced in an appendix to this brief.

Petitioner filed a petition for a writ of certiorari, and the
Court invited the United States’ views.  544 U.S. 998 (2005).
The United States’ brief explained that the FSIA affords
greater protection from attachment to the property of for-
eign states than to the property of their agencies or instru-
mentalities and that the court of appeals erred in holding
that petitioner—a ministry of defense—is an agency or
instrumentality of Iran, rather than an inseparable part of
the Iranian state.  U.S. Br. at 7-17, Ministry of Def. & Sup-
port for Armed Forces of Islamic Republic of Iran v. Elahi,
546 U.S. 450 (2006) (No. 04-1095).  The Court vacated the
court of appeals’ decision and remanded for further consid-
eration of petitioner’s status.  546 U.S. at 452-453.

4.  On remand, a divided panel of the court of appeals
again affirmed.  On the issue this Court had directed the
court of appeals to reconsider, the panel majority held that
petitioner is “an inherent part of the state of Iran” entitled
to the greater protections afforded to foreign states them-
selves under the FSIA.  App, infra, 20a.2  Respondent con-
tended, however, that he could now attach the Cubic judg-
ment on the alternative ground that it is the blocked asset
of a terrorist party and therefore subject to attachment
under TRIA § 201(a).  Id. at 11a.  Petitioner argued that the
Cubic judgment was not a “blocked asset” and that, in any
event, respondent waived his right to attach the Cubic judg-
ment when he accepted a $2.3 million payment under TRIA
“in partial satisfaction of his $11.7 million compensatory
damages award against Iran.”  Id. at 6a, 15a.  Petitioner
and the United States, as amicus curiae, explained that the
Cubic judgment is “at issue” in Claim B/61 brought by Iran
against the United States in the Iran-U.S. Claims Tribunal
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and therefore subject to TRIA’s relinquishment require-
ment.  Id. at 7a.  The court of appeals held for respondent
on both points.  Id. at 10a, 15a.

The panel majority first held that respondent had not
relinquished his right to attach the Cubic judgment.  It rec-
ognized that Iran seeks damages from the United States in
the B/61 case before the Claims Tribunal “based on the
non-export of contracted-for goods, including the ACMR
that was the subject of the Cubic contract,” App., infra, 8a,
and that Iran had represented that it would “offset from its
demand against the United States  *  *  *  any proceeds it
receives from the Cubic judgment,” id. at 9a.  The majority
nonetheless held that the Cubic judgment was not “at is-
sue” in Claim B/61 because “the Cubic judgment  *  *  *
resolved Cubic’s liability to Iran for non-delivery of the
ACMR,” whereas “Claim B/61 addresses what liability the
United States incurred by failing to restore frozen Iranian
assets, including the ACMR, as required under the Algiers
Accords.”  Ibid.

The panel majority further held that respondent could
attach the Cubic judgment under TRIA § 201(a) because it
is a “blocked asset.”  The majority determined that the Cu-
bic judgment is a “blocked asset” because “no action by the
executive branch has ever unblocked the assets in which
Iran has an interest that antedates the Revolution, as its
interest in the Cubic judgment does in this case.”  App.,
infra, 15a.

Judge Fisher dissented.  He would have held that, by
accepting compensation under TRIA, respondent relin-
quished his right to attach the Cubic judgment because it
is “at issue” in Claim B/61.  Judge Fisher noted Iran’s rec-
ognition that any amount it collected under the Cubic judg-
ment would offset its claims against the United States, and
that, even without that concession, the United States would
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be entitled to a setoff because Claim B/61 “arises from the
same transaction or contract as the underlying claim.”
App., infra, 26a.  That conclusion was further supported by
Congress’s “evident” intent in enacting the relinquishment
provision “to prevent victims of terrorism who accept
money from the federal treasury from attaching  *  *  *
property that might otherwise be used by the United States
to satisfy judgments imposed by international tribunals.”
Id. at 26a-27a.

5.  Petitioner sought rehearing.  The United States filed
an amicus brief explaining that rehearing was critical be-
cause the majority’s holding that the Executive Branch
failed to unblock any property in which Iran had an interest
antedating the Iranian revolution was inconsistent with
numerous Executive Orders and regulations authorizing
the transfer of such property, was contrary to the position
taken by the United States before the Iran-U.S. Claims
Tribunal, and could seriously impair the United States’
interests before that tribunal.  U.S. Amicus Br. Supporting
Reh’g 5-6, 9-11.  The United States further observed that
the majority’s opinion reversed the panel’s original opinion
in this case, which held that petitioner’s interest in the Cu-
bic judgment arose in 1998 and was transferable pursuant
to the general license, id. at 8; Pet. App. 76, a position that
the United States had endorsed at oral argument, Record-
ing of Argument, No. 03-55015, at 45 min. 23 sec. (Jan. 26,
2007).

In response, the panel majority issued an amended
opinion.  The principal change was to delete the erroneous
statement that the Executive Branch had never unblocked
any property in which Iran’s interest antedated “the Revo-
lution.”  Pet. App. 3; App., infra, 15a.  In its place, the ma-
jority inserted a paragraph in which it recognized that
“[f]ollowing release of the hostages, the United States un-
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blocked most Iranian assets,” but went on to state that
“military goods such as the ACMR remained blocked.”  Pet.
App. 3.  Although no party had urged the distinction upon
which the majority rested its amended decision, and neither
petitioner nor the United States had had an opportunity to
respond to it, the court proceeded to deny the petition for
rehearing and ordered that “[n]o further petitions for re-
hearing or for rehearing en banc may be filed.”  Id. at 4.

6.  Further developments since the court of appeals’
decision significantly affect the proper analysis of the ques-
tion presented in the petition.  On October 25, 2007, the
Department of State designated the Iranian Ministry of
Defense and Armed Forces Logistics as an entity of prolif-
eration concern.  72 Fed. Reg. 71,991-71,992.  Despite minor
discrepancies in translation, petitioner is the same entity as
the one designated.  See id. at 71,992 (listing designated
entity as:  “MINISTRY OF DEFENSE AND ARMED
FORCES LOGISTICS (a.k.a. MODAFL; a.k.a. MINIS-
TRY OF DEFENSE AND SUPPORT FOR ARMED
FORCES LOGISTICS; a.k.a. MODSAF)”).  Because the
State Department designated petitioner under the author-
ity of an Executive Order that was issued pursuant to
IEEPA, the “property and interests in property” of peti-
tioner are now “blocked.”  Ibid.

DISCUSSION

Although not presented as separate questions, peti-
tioner actually seeks this Court’s review of two distinct is-
sues:  (1) whether the Cubic judgment is a blocked asset
subject to attachment under TRIA; and (2) whether the
Cubic judgment is at issue before the Iran-U.S. Claims Tri-
bunal, such that respondent relinquished his right to attach
the judgment under TRIA when, pursuant to the same stat-
ute, he accepted payment from the United States Treasury.
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The Ninth Circuit’s ruling on the first issue is clearly
wrong and is contrary to the longstanding position of the
United States.  That ruling, moreover, was rendered by
that court sua sponte on rehearing, without that issue hav-
ing been addressed by the parties or by the United States
in its amicus brief.  Despite the sua sponte injection of that
issue into the case, the court of appeals barred the filing of
any further rehearing petition that could have sought to
correct it.  The State Department, however, has since des-
ignated petitioner as an entity of proliferation concern.
Because the Ninth Circuit did not have an opportunity to
consider the effect of that recent designation on the status
of petitioner’s interest in the Cubic judgment—and because
of the nature of the proceedings and ruling below—it would
be appropriate for the Court to grant the petition, vacate
the judgment of the court of appeals, and remand for recon-
sideration in light of the State Department’s recent desig-
nation of petitioner. 

The second issue does not independently warrant this
Court’s review.  Although the Ninth Circuit’s decision on
that issue was erroneous as well, even if the court of ap-
peals had correctly held that respondent relinquished his
right to execute against the Cubic judgment, other judg-
ment creditors of Iran who have not relinquished their
rights of attachment and who have registered liens would
execute against the judgment instead.  Because petitioner
has not established that resolution of that issue is of practi-
cal consequence to it, there is no reason for this Court to
review the court of appeals’ holding on that issue in this
case.
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I. THE COURT OF APPEALS ERRED IN HOLDING THAT
THE CUBIC JUDGMENT WAS BLOCKED, AND THE CASE
SHOULD BE REMANDED FOR CONSIDERATION OF THE
EFFECT OF THE STATE DEPARTMENT’S RECENT DES-
IGNATION OF PETITIONER

A. The Court Of Appeals’ Holding That The Cubic Judgment
Was Blocked At The Time Of Its Judgment Was Erroneous 

1.  As the court of appeals correctly held in its initial
opinion, Pet. App. 76, the asset here at issue is petitioner’s
interest in the judgment it obtained against Cubic.  The
Treasury Department regulation implementing the rele-
vant Executive Orders recognizes “judgments” as a type of
property that is distinct from “goods, wares, merchandise,
[and] chattels.”  31 C.F.R. 535.311.  In its initial decision in
this case, the court of appeals correctly held that peti-
tioner’s “interest in the Cubic judgment ‘arose’ on Decem-
ber 7, 1998, when the district court confirmed the ICC
award against Cubic.”  Pet. App. 76.  The court’s initial rul-
ing was also correct that “any transactions involving the
Cubic judgment are authorized,” ibid., under the general
license set forth at 31 C.F.R. 535.579(a)(2), which permits
transactions in “property” in which Iran’s interest “arises
after January 19, 1981,” ibid.  Because transactions in the
Cubic judgment were expressly authorized by the general
license at the time of the court of appeals’ decision, the
judgment was not subject to attachment under TRIA at
that time.  See TRIA § 201(a) and (d)(2)(A), 116 Stat. 2337,
2339; Bank of N.Y. v. Rubin, 484 F.3d 149, 150 (2d Cir.
2007) (Properties “subject to the general license of 31
C.F.R. § 535.579[] are not blocked assets under the TRIA
and therefore are not subject to attachment under that stat-
ute.”).
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3 The arbitration award is Exhibit 3 to petitioner’s petition to confirm
the award, filed in the district court below.

On remand from this Court, the court of appeals re-
versed itself without even mentioning its earlier holding,
Pet. App. 19-20; cf. id. at 76, and despite the fact that the
United States had, at oral argument, endorsed the court’s
original conclusion that the Cubic judgment was subject to
the general license, see p. 8, supra.  The court concluded
instead that the question whether petitioner’s interest in
the Cubic judgment was blocked depended upon the nature
and status of the underlying assets that were the source of
the dispute giving rise to the judgment.  Pet. App. 19-20.
That conclusion was in error.  Respondent is not trying to
attach military equipment; he seeks to attach petitioner’s
money judgment against Cubic, which confirmed an arbi-
tration award for breach of contract.  As noted, the regula-
tions treat “judgments” and “merchandise” as distinct
types of property.  See 31 C.F.R. 535.311.  And even if the
regulation were ambiguous, the government’s construction
of it would be entitled to substantial deference.  See Thom-
as Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994).

Even if the court of appeals were correct in focusing on
Iran’s interests underlying the Cubic judgment, rather
than on the judgment itself, it still erred in concluding that
the relevant interests pre-date January 1981.  Petitioner’s
claim in the arbitration proceeding was for breach of con-
tract.  As the international arbitration award explains, Cu-
bic incorporated parts of the ACMR equipment in a subse-
quent sale of similar equipment to Canada, which occurred
in September 1981.  ICC Award ¶¶ 15.6, 15.15(a).3  Whether
petitioner was “entitled to be (partly) reimbursed for the
payments it had made to Cubic” depended entirely on that
resale of the equipment in September 1981.  Id. ¶ 11.28.
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After discounting for various costs and allowing for certain
profits, the arbitration panel determined that, after the
sale, Cubic owed petitioner $2.8 million.  Id. ¶¶ 18.1, 19.7.
The Cubic judgment thus “represents” petitioner’s interest
not in the military equipment itself, but in its share of the
proceeds of the resale of that equipment in September
1981.  Because petitioner’s interest in the proceeds arose
after January 19, 1981, it is subject to the general license,
and was not subject to attachment under TRIA, even if the
proper focus of the blocked-status inquiry is the property
interest that the Cubic judgment “represents.”

2.  Even if the court were correct in focusing on peti-
tioner’s pre-1981 interest in the ACMR or the 1977 contract
concerning that equipment, the court failed to consider
whether that property interest was subject to other Execu-
tive Orders and implementing regulations that unblocked
it under IEEPA.  As the United States explained to the
court of appeals in its amicus curiae brief in support of re-
hearing (at 10), the President issued several Executive Or-
ders and the Treasury Department issued numerous imple-
menting regulations to ensure the free mobility of Iran’s
property in accordance with the Algiers Accords.  See E.O.
12,277-12,281.  In particular, any pre-January 19, 1981,
property interest of petitioner represented by the $2.8 mil-
lion Cubic judgment was subject to the Executive Order
and regulation requiring transfer to Iran of property owned
by Iran on January 19, 1981, the date the Accords were
signed, and was, for that reason, not blocked under IEEPA.
E.O. 12,281; 31 C.F.R. 535.215.  It therefore was not
“blocked for purposes of attachment under TRIA.

In response to the petition for rehearing and the govern-
ment’s amicus brief in support of it, the majority deleted its
broad statement that “no action by the executive branch
has ever unblocked the assets in which Iran has an interest
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that antedates the Revolution,” App, infra, 15a, and re-
placed it with a narrower, but no less erroneous, categorical
statement that the Executive Branch has never unblocked
“military goods such as the ACMR,” Pet. App. 3, 19.  In
support of that conclusion, which no party had ever ad-
vanced and the United States had no occasion to refute, the
court of appeals cited, without explanation, the Arms Ex-
port Control Act, 22 U.S.C. 2751 et seq.; its implementing
regulations, 22 C.F.R. Pts. 120-130; the President’s 1979
Executive Order blocking Iran’s interest in property, E.O.
12,170; a 2005 Presidential notice extending the national
emergency with respect to Iran, 70 Fed. Reg. 69,039; and
a Treasury Department brochure for exporters concerning
foreign assets control regulations, Office of Foreign Assets
Control, Dep’t of the Treasury, Foreign Assets Control
Regulations for Exporters and Importers 23 (June 15,
2007) (2007 Export Advisory).  See Pet. App. 3, 19.  None of
the cited authorities supports the court of appeals’ categori-
cal conclusion that the United States failed to unblock
Iran’s interest in military property after the Algiers Ac-
cords.

The court of appeals’ citation to the Arms Export Con-
trol Act suggests that its holding is premised on a confusion
of two very different issues:  (1) whether certain property
is “blocked”; and (2) whether the property is subject to
other regulations that may limit its use or the entities to
whom it can be transferred.  Although the various Execu-
tive Orders issued after the Algiers Accords lifted restric-
tions the President had imposed on Iran’s Property pursu-
ant to his IEEPA authority, certain property, such as mili-
tary equipment, remained regulated under other statutes,
such as the Arms Export Control Act, as it was on Novem-
ber 14, 1979.  See 31 C.F.R. 535.215(c).  But even though
those regulations may have prevented the export of mili-
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4 Indeed, the language on which the court of appeals relied does not
appear in more recent versions of the export advisory.  See, e.g., Office
of Foreign Assets Control, Dep’t of Treasury, Foreign Assets Control
Regulations for Exporters and Importers 23 (Oct. 25, 2007).

tary property to Iran, the property was not seized or
frozen, and Iran was free to dispose of the property in other
ways permitted by the regulations and thereby recoup its
losses.  Thus, the fact that property is regulated under the
Arms Export Control Act does not mean that it is blocked.

The court of appeals’ reliance (Pet. App. 3, 19) on the
1979 Executive Order is similarly misplaced because it ig-
nores the effect of the Executive Orders issued after the
Algiers Accords, which lifted prior restrictions imposed on
property in which Iran had an interest.  The 2005 Presiden-
tial notice that the court of appeals cites (ibid.) is also inap-
posite.  It does not impose any new restrictions, but simply
extended for one year the national emergency with respect
to Iran.  70 Fed. Reg. at 69,039.

Finally, the court of appeals’ reliance (Pet. App. 3, 19)
on the 2007 Export Advisory is also misplaced.  That advi-
sory stated that “[c]ertain assets” consisting “mainly of
military and dual-use property” and relating to claims be-
fore the Iran-U.S. Claims Tribunal “remain blocked in the
United States.”  2007 Export Advisory 23.  That statement,
which referred to certain specific assets as to which Iran
had only a partial or contingent interest, has no bearing
whatsoever on this case.4  There is no dispute that the phys-
ical military equipment that was the subject of the contract
between petitioner and Cubic was long ago incorporated by
Cubic into another system and sold to Canada.  See ICC
Award ¶¶ 15.6, 15.15(a).  The court of appeals’ interpreta-
tion of the 2007 Export Advisory, adopted without any
briefing by the parties or by the Treasury Department,
which issued it, was mistaken.
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B. The Court Should Vacate And Remand For Consideration
Of The Cubic Judgment’s Status In Light Of The State De-
partment’s Recent Designation Of Petitioner

Although the court of appeals erred in holding that the
Cubic judgment was at the time of its decision a “blocked
asset,” subsequent developments establish that the Cubic
judgment is now “blocked” on different grounds.  As noted,
the State Department recently designated petitioner as
an entity that has materially contributed to “the prolifera-
tion of weapons of mass destruction,” whose assets “are
blocked.”  72 Fed. Reg. at 71,991-71,992.  As a consequence,
“any assets” in which petitioner has an interest that are
“under U.S. jurisdiction [are] frozen.”  Ibid.  In addition,
because the State Department designated petitioner under
Executive Order 13382, see ibid., which the President is-
sued pursuant to IEEPA, property that is frozen as a con-
sequence of the new designation qualifies as a “blocked as-
set” within the meaning of TRIA.  § 201(d)(2)(A), 116 Stat.
2339.  In the United States’ view, the Cubic judgment is
therefore now properly subject to attachment under TRIA.
§ 201(a) and (d), 116 Stat. 2337, 2339.

Because the State Department’s designation of peti-
tioner post-dates the court of appeals’ judgment, the parties
did not have an opportunity to brief that issue, and the
court of appeals had no opportunity to consider whether to
rest its holding on that ground, rather than the erroneous
ground on which it relied.  We therefore recommend that
the Court grant the petition, vacate the court of appeals’
judgment, and remand for further consideration in light of
the State Department’s recent designation of petitioner.
See Lawrence v. Chater, 516 U.S. 163, 167 (1996) (per cur-
iam).

There are substantial reasons for the Court to dispose
of the case in that manner.  In the Iran-U.S. Claims Tribu-
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nal, Iran has asserted numerous claims against the United
States, alleging that the United States’ failure to arrange
for the transfer of all Iranian property or alternatively to
compensate Iran for losses violates the Accords.  In Claim
B/61, Iran seeks compensation in excess of $2 billion for
losses incurred when the United States refused permission,
under the Arms Export Control Act and other authorities,
to export military property, including the ACMR.  See Pres-
ident’s Message to the Congress Reporting on the National
Emergency with Respect to Iran, Pub. Papers 756 (1996).
It obviously is the position of the United States that Iran’s
claims are without merit, for the reasons explained above.
Thus, in responding to that contention, the United States
has relied on the various Executive Orders and regulations
implementing the United States’ obligations under the Ac-
cords to argue that Iran was free to dispose of the property
consistent with the regulations, and thereby avoid its al-
leged losses.

Indeed, petitioner agrees that the court of appeals’ deci-
sion is incorrect and that, consistent with the United States’
undertakings in the Algiers Accords, the President did lift
the blocking orders with respect to the assets at issue here.
See Pet. 27; see generally Pet. 25-30.  Nonetheless, peti-
tioner appears to raise the prospect that it could use the
court of appeals’ admittedly erroneous statement before the
Claims Tribunal, asserting that if the decision below is cor-
rect, the United States is in “manifest violation of the Al-
giers Accords, and subject to remedial proceedings at the
Iran-U.S. Claims Tribunal.”  Pet. 27.

In view of these assertions by petitioner, it would be
appropriate for this Court to grant the petition, vacate the
court of appeals’ judgment, and remand to that court for
further proceedings.  The court of appeals would thereby be
afforded an opportunity to reconsider and eliminate its er-
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5 Contrary to petitioner’s assertion, however, we do not perceive a
conflict among the courts of appeals.  See Pet. 24.  For example, the
court of appeals did not disagree with the Second Circuit that assets
subject “to the general license of 31 C.F.R. 535.579, are not blocked
assets under the TRIA.”  Pet. 29 (quoting Rubin, 484 F.3d at 150).  To
the contrary, the panel majority expressly recognized that property in
which Iran’s interest arose after January 19, 1981, are unblocked, Pet.
App. 4, but held that the general license was inapplicable here because
petitioner’s interest in the property at issue here arose prior to that
date.  Ibid.  While that determination is erroneous, it does not conflict
with the Second Circuit’s decision in Rubin.  Nor, contrary to peti-
tioner’s assertion (Pet. 29), does the court of appeals’ decision conflict
with the Fifth Circuit’s decision in Hegna v. Islamic Republic of Iran,
376 F.3d 485, 493 n.32 (2004), which simply quotes without comment
from TRIA’s definition of “blocked assets.” 

roneous ruling regarding the status of military property—
which it otherwise insulated from review by foreclosing the
parties from filing a rehearing petition addressing that sua
sponte disposition—and instead to find that Iran’s interest
in the Cubic judgment is now blocked on the basis of the
State Department’s recent designation.  Resting the deci-
sion on that ground would not implicate proceedings before
the Claims Tribunal.  Moreover, that course would not prej-
udice respondent, because a holding by the court of appeals
that the Cubic judgment is blocked and subject to attach-
ment under TRIA as a result of the recent designation
would have the same practical consequence for respondent
as the court of appeals’ present ruling.  By the same token,
a holding that rested on the recent designation would obvi-
ate the basis for petitioner’s assertion of a conflict between
the decision below and those of other courts of appeals.5

Accordingly, it would be appropriate for the Court to
grant the petition for a writ of certiorari on the question
whether the Cubic judgment is a blocked asset, vacate the
judgment of the court of appeals, and remand the case for
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further consideration in light of the State Department’s
recent designation of petitioner.

II. REVIEW IS NOT WARRANTED ON THE QUESTION
WHETHER RESPONDENT RELINQUISHED HIS RIGHT
TO ATTACH THE CUBIC JUDGMENT

The United States agrees with petitioner (Pet. 16-23)
that the panel majority erred in holding that the Cubic
judgment is not “at issue” before the Iran-U.S. Claims Tri-
bunal in Claim B/61.  As Judge Fisher correctly observed,
TRIA’s unambiguous text and the evident Congressional
intent demonstrate that the relinquishment provision was
meant “to prevent victims of terrorism who accept money
from the federal treasury from attaching  *  *  *  property
that might otherwise be used by the United States to sat-
isfy judgments imposed by international tribunals.”  Pet.
App. 33.  No matter what the full scope of the “at issue”
provision might be, it is self-evident that the Cubic judg-
ment is “at issue” before the Claims Tribunal.  The same
facts that were the basis of petitioner’s claim against Cubic
also give rise to Iran’s claim against the United States, such
that the United States would be entitled to a set-off in the
amount of the Cubic judgment against any award in favor
of Iran, and Iran has so acknowledged.  See id. at 32
(Fisher, J., dissenting).  Indeed, even the panel majority
recognized that Iran’s claim against the United States be-
fore the Claims Tribunal, as it “[r]elate[s] to the ACMR,” is
that “the $2.8 million ICC award (which became the Cubic
judgment) did not fully compensate [Iran] for Cubic’s non-
delivery of goods, and it seeks to recoup the difference from
the United States.”  Id. at 12.  Thus, even in the majority’s
view, there is a direct (and inverse) relationship between
the amount of petitioner’s recovery from Cubic and the
amount of Iran’s claims against the United States.  By per-


