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PROCEEDI NGS

THE CLERK: Case nunber 06-1397, Huzaifa Parhat,
petitioner, v. Robert M Gates, Secretary of Defense, et al
M. WIllett for the petitioner, M. Katsas for the respondent.

ORAL ARGUMENT OF P. SABIN WLLETT, ESQ
ON BEHALF OF THE PETI TI ONER

MR. WLLETT: Chief Judge Sentelle, and may it
pl ease the Court. If | mght reserve four for rebuttal? 1I1'd
like to make two points this norning. One is why at this late
hour there is no mlitary authority to continue the detention
of Huzaifa, and the second is why release is the right remedy
in this case.

If we could begin with detention power. Now
everybody agrees he’s not Al Qaida, he's not Taliban and he's
not on the battlefield. The Government’s theory is a two-step
affiliation theory, and they have to show each step by a
preponderance. Parhat, they say, is part of sonmething called
ETIM East Turkistan |Islamc Mvenent, and ETIM they say, is
an organi zati on agai nst which the president can use mlitary
force. W suggest that on this unusual record, they can neet
neither of these two steps, and we bear in mnd as we anal yze
this purpose of mlitary detention, which is to prevent return
to the battlefield, which is nmeant to be tenporary and non-
penal .

So to the first step, is Parhat part of ETIM? The




snc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

short answer is the CSRT could find no source docunent, not
one, that he joined. Were do they go fromthat? W'lI
return in a nonent to that, but perhaps proceed to the second
guestion of whether ETIMis an organi zation —

THE COURT: Well you' re skipping something. It’s
not just part of. It’'s part of or support, right?

MR, WLLETT: Well that’s the regulatory definition,
Your Honor.

THE COURT: Yes.

MR, WLLETT: But there’s no showng, if he s not
having, he’s hasn’'t joined ETIM And I will suggest as well
in the classified session, there’s no —-

THE COURT: Does the word, part of, nmean you have to
| oi n sonet hi ng?

MR. WLLETT: Well all of this, Your Honor, is a
gl oss on the AUMF, itself, which nmakes the eneny those who
attacked us on 9/11 and those who harbored the attacks. ETIM
is neither. The president was given discretion to determ ne
who attacked us and who harbored -

THE COURT: But again, you’ re skipping over sone
i nportant |anguage fromthe AUFM Aid is —

THE COURT: AUMF

THE COURT: AUMF, |I'msorry. |It’s not just those
who attacked, it’s those who could have aided. And the

presi dent gets, when the president nmakes a determ nation that
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soneone ai ded them

MR. WLLETT: Well, no, Your Honor. | believe I'm
correct on this statute. What it says is, those nations,
organi zati ons or persons he determ nes planned, authori zed,
conmitted or aided the attacks, not aided the attackers. It
t hen goes on to say, anyone who harbored the attackers is also
an eneny. But that’'s it.

THE COURT: \What does it nmean to aid the attack, and
who gets to decide that?

MR. WLLETT: Well the president deci des who ai ded
the attacks. It mght nmean buying an air ticket for one of
the nurderers who was involved. It mght nmean training those
20 people. But the inportant thing here is, the president
never determned that ETIM had anything to do with these
attacks. And in fact, the record nakes that very clear.

So we’ve got a guy who's held on the affiliation
t heory because of his affiliation with an organi zati on he
never joined, and an organi zation which isn't —

THE COURT: | wonder about that term never | oined.
Now wi t hout going into anything classified, you have hi m doi ng
things at a location affiliated with the ETIM Do they have
to show a nenbership card or sonethi ng?

MR. WLLETT: Ch, no, Your Honor. And this —

THE COURT: | wonder what you nean by, never | oi ned,

when you have in the record you do of his —-
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MR. WLLETT: | nmean what the CSRT panel neant when
they wote those words, which have becone uncl assified. They
said, never actually joined. | believe we can show i n context
what they need to do is distinguish that fromthe allegation
that the people at this location are part of ETIM And
specifically, I would draw the Court’s attention to the
undi sputed fact that five other people at this place doing al
of the same things were determned by our mlitary not to be
eneny conbat ants.

So where does the Governnent go? | nean, they go
adroitly to all of the rhetorical tools in the bag, ellipsis
and omi ssion, and they pluck out of the record things that
they regard as hel pful. W can describe that better in the
classified session. But they cone up with all of these
different theories that it’s hard for ne to respond to in the
public session, other than to say this.

The mlitary, itself, read that whole record, every
bit of it. They read all of the bits that the Governnent
omts inits brief to you. And the mlitary said, this person
is not soneone who is, who has joined this organization, and
we can find no source evidence that this organi zati on has ever
even pl anned, thought about, contenpl ated becom ng hostile to
us.

Now | want to talk about lists. | think this Court

knows a | ot about lists. You get a lot of lists cases. Judge
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Sentelle, you have decided nore than a few of them The
inportant thing about lists is this. The only list this
organi zation ever gets on is the list that is not, that
includes entities that have not engaged in hostilities or
direct threats to the United States. There are, there is
anot her list under 1189. It never nakes that list. And it
certainly never nmakes a list of organizations that aided the
9/ 11 attacks or harbored the attackers.

The other thing about the list is, when Huzaifa was
captured, at about the tinme he was captured, it wasn’'t on any
list. In fact, the State Departnent said, we don’t regard the
East Turkistan Organi zation as a terrorist organization. Then
10 nont hs —-

THE COURT: Did they ever?

MR WLLETT: Sorry?

THE COURT: Did they ever, though?

MR. WLLETT: They did after they met with the
Chi nese in August of ‘92. They put it on the watch |ist, Your
Honor. And the watch |ist involves organizations in the
Uni ted Ki ngdom

THE COURT: You nean, you nean 2002.

MR. WLLETT: |I'msorry. 2002, Your Honor, is when
it goes on the list. The point is, even the record in this
case discloses that it goes on that |ist at the recomrendati on

of China. Now |lots of people get on China s terrorismlist,
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j ust ask the Dalai Lama. The point is that it’s not Beijing
and it’s not even the president who decides who we are at war
against. It’s Congress. And Congress never authorized war
agai nst this group. The president could have gone to Congress
and said, |ook, we need to expand the AUMF, but he didn't. So
he’s left with his arsenal of crimnal justice tools, none of
whi ch has been depl oyed agai nst our client for six years.

So why are we here? He’s not part of this, he
doesn’t join this group, and the group isn't the eneny. W'’re
here as the CSRT candidly admtted, because there’'s a
practical problem There's nowhere to send him

THE COURT: A little bit like in the |ast case,
have to, you at |east have to be fair to what they said. And
in the unclassified version, | appreciate there’s nmuch that we
can’t discuss in the open. But in the unclassified version,
they said that they’' ve classified himas an eneny conbat ant
because he is affiliated with forces, associated with Al Qai da
and the Taliban, that are engaged in hostilities against the
United States. So they have, and the forces they were talking
about was ETIM So you have to tell us why that first part of
that argunent, affiliated with, doesn’t work.

MR. WLLETT: | think, Your Honor -

THE COURT: O herwi se, you wouldn’t be fair to your
client if you weren't going to at |east argue that point.

MR. WLLETT: There are two answers to your
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guestion. The first is, if you read on fromwhere that, |I’'m
ei ther quoting from page 11 or perhaps page 15.

THE COURT: |’ mconcluding fromthe bottomline,
whi ch i s page, conclusions of the tribunal, page 13.

MR. WLLETT: Ckay. But the tribunal explains
itself at page -

THE COURT: Wi ch says unclassified on it.

MR. WLLETT: Yes. And what |'’mabout to say is
al so unclassified. The tribunal explains itself at page 16 of
the record where it says, and | should -

THE COURT: Wait. Now you' re on the classified
part?

MR. WLLETT: This | anguage has been uncl assified by
t he Governnent.

THE COURT: Fair enough.

MR. WLLETT: And it says the following. It picks
up right on the phrase Your Honor nentioned. The tribunal
found the detai nee to be an eneny conbatant because of his
apparent ETIMaffiliation. And then it goes on, but despite
this fact that ETIMis said to be naking plans for future
terrorist activities against U. S. interests, no source
docunent evi dence was introduced to indicate whether or how
this group has actually done so, that the detainee has
actually joined ETIM or that he, hinself, has personally

commtted any hostile acts against the United States. Thi s
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10
is the mlitary panel explaining its finding.

Now the rest of ny answer to your question
necessarily would be in the classified session. But el sewhere
in these findings, the panel explain, and I am now quoti ng
from | anguage on page 15, al so unclassified by the Governnent.
The detainee is therefore assessed as a potential threat,
potential threat. The practical problem had already been
experienced because again, an unclassified fact, in 2003, the
col onel who commanded the CI TF recommended his rel ease.

And if you think about the core issue that we're
tal king about here is that you detain the eneny to prevent his
returning to the field to engage in conbat with you. Now who
cares nore about that than anyone? Mre than the |awers,
nore than the policymakers, it is the soldiers who do not want
to see the eneny returning to the battle to do harmto their
brothers and sister in arnms. W see in this record here, in
two nore places | can cite to you in the classified section,
where soldiers are saying the renedy here is rel ease.

THE COURT: Counsel, | don’t know that that really
cuts a whole lot of ice. Those particular soldiers were not
del egated the authority to nake any determ nation that was
found. They can nmake recomrendation, or the one here can nake
a recomendation, but the chain of the decision, | don't nean
the chain of command, the chain of decision did not put them

in the position to nmake a final determ nation. Sonebody el se
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did, the tribunal, and it said different.

MR. WLLETT: Well Your Honor -

THE COURT: |’mnot sure why we should afford any
great weight to what one individual mlitary person
recommended.

MR WLLETT: Well let’'s, let’'s talk about tribunal,
itself. The three mlitary officers —

THE COURT: Yes.

MR. WLLETT: -- who becane the nost famliar with

this record, what did they say should actually happen to this

guy?

THE COURT: Yes.

MR. WLLETT: They said he ought to be rel eased.
And we’ll get to the detail on that statenment in the
classified session. |It’'s in the record. So —

THE COURT: Well that’s, that’s inconplete. They
said he’s an eneny conbatant, right?

MR, WLLETT: They do, but they say -

THE COURT: That’'s what we’'re really revi ew ng.

MR. WLLETT: But they’ re adopting a regul ation,
whi ch as their own record explains, has been overbroadly
applied to people who cannot |egally be eneny conbatants,
because they are not the eneny that Congress naned and they
didn't take the field.

If, if I may spend a nonment or two on renmedy? W
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have asked for an order for his rel ease, which would be an
unusual thing in a DTA case, | submt. | rather think that

t he usual would be that a detainee has shown you that there is
excul patory evidence that wasn’t considered, and it ought to
be consi dered together with the incrimnating evidence. But
here, in this case, you see the best record the Governnent’s
ever going to have in this case, a record they’ ve been to,
spent a year, been through three proceedi ngs here, and now
they’re in the Suprene Court to vindicate the fact that this
is the record.

THE COURT: Can | ask about that? What, in
Bismullah we said that this isn’t the record, right? 1In
Bi snul | ah —

MR. WLLETT: You said there’s a broader record.

THE COURT: There’'s a broader record. And you asked
that we hear the case in what is an unusual posture for us,
whi ch before there is the conplete record.

MR WLLETT: W did.

THE COURT: Gkay. So the Governnent says in their
brief on this point, well there is nore evidence, and we put
in the evidence, but we have nore, and the fact that the case
had gone forward in the normal course, | suppose we woul d be
seeing that now. So what does that, what does that do to your
argunment that this is sort of the only evidence or the best

evi dence or anything else? Mybe it’s, maybe it’s the | east
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anount of evidence the Governnent thought they could get away
Wit h.

MR. WLLETT: Well that’'s a —

THE COURT: (Indiscernible) that include any effect
it may have on what the proper renmedy is?

THE COURT: Yes, that’'s, that’s the context in which
| " m aski ng the question.

MR. WLLETT: The answer to your, that’s a hard
position for the Governnment to take, because the Governnent
says, this is what the record ought to be. The Governnent
makes —

THE COURT: | got that, but -

THE COURT: You're both, yes. You're both entirely
i nconsistent. You're entitled to be, you' re litigating. But
get to Judge Garland s question.

JUDGE GARLAND: But at |east, just to be clear, at
| east until the Suprenme Court decides otherwi se, this is not
what the record is supposed to be, right?

MR WLLETT: Well -

JUDGE GARLAND: -- as far as this Court is concerned

MR. WLLETT: Right.
JUDGE GARLAND: -- the record is broader. That's
our precedent, and we are bound to it. | assunme that at sone

point in the relatively near future, we will know whether the
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Suprene Court takes Bisnullah. |[If they don’t take it, then
our, our opinion will, will be the final on that question.

MR, WLLETT: Yes, Your Honor. Two points. First,

t he Governnent has never represented to you that it has any
addi ti onal evidence or theory as to Parhat that would nake him
an eneny conbat ant.

JUDGE GARLAND: | thought -

MR. WLLETT: They say that they nay have, and
t hey’ ve had our nmotion for, | think since Novenber. They’ ve
never represented to you that there’s sone other thing they
want to add to the record. That's the first point. The
second point is that this record never gets better for the
Governnment. It only gets worse, because it sucks in
excul patory evidence if the |law of the case stands. W're
here because he’'s sitting in Canp 6, and we can’'t wait for
this appellate (indiscernible) to go until the crack of doom
When we saw what they said the record was finally after years
of asking for it, we said we went on their record. That’'s why
we' re here.

Your Honors, | recognize that in many cases, remand
will be the appropriate renedy. But here, no remand i s going
to discover a force authorization from Congress that
authorizes mlitary force against ETIM The president never
determ ned that ETIM attacked us on 9/11. It didn’t. The

presi dent never determ ned that ETIM harbored attackers. It
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didn"t. So nothing's going to change in a remand. And the
Gover nnment hasn’t suggested how anything can change in a
r emand.

Now | want to be practical. [|I'msure it’s
unconfortable to contenplate a direct order for rel ease, but
this is a person who's never been even accused of conmtting a
crime or engaging in any wongdoing, unlike Martinez. 1In

Clark v. Martinez, who was an alien with no right to be

present, who had commtted and been convicted of crines, the
Suprene Court held that he had to be released into the | ower
48. And we’'re asking no nore in this case.

THE COURT: Do we really have jurisdiction to
release himinto the United States? This is a person who so
far as the record reflects has never entered the country.

MR. WLLETT: He's like Martinez, Your Honor. You
do have jurisdiction —

THE COURT: Martinez never entered the country?

MR, WLLETT: Well he was physically present, but he
had not nmade -

THE COURT: Yes, he was physically present.

MR. WLLETT: -- he had not nmade an entry.

THE COURT: Now your client not only is not, does
not have a legal entry, such as Martinez did not have, your
client doesn’t have any entry at all.

MR WLLETT: Well he's a —
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THE COURT: Under no definition of the word, entry,
has he ever been in the United States. At |east you got
Guant anano, which is another thing the Suprenme Court hasn’t
really (indiscernible).

MR. WLLETT: | understand Your Honor’s point. But
the fact of the matter is that in law, he stands no
differently than did Martinez. Because Martinez al so had not
made an entry in law. He was part of the (indiscernible).

THE COURT: He was held to be inproperly detained
within the United States.

MR. WLLETT: But there are no —

THE COURT: And the Court didn’t say you rel ease him
in the general population, it said release him And where he
was was wthin the United States. Wen you released him it
was here.

MR WLLETT: Let ne comment -

THE COURT: If we wote, are you telling us we
shoul d rel ease Parhat into Guantananp?

MR, WLLETT: No.

THE COURT: Placed on the beach in Cuba?

MR. WLLETT: No, Your Honor. |I|I'mtelling you that
there’s, I"'mtelling you that in the third branch of our
government, we’'re all about renedies that have neaning. CQur
government has tried for years to send himto all of our

allies, evidently not worried that he woul d pose any danger
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t here.

THE COURT: That seens to be the real practica
pr obl em here.

MR. WLLETT: And there is no other renedy.

THE COURT: Do we know -

THE COURT: That doesn’t nmean we have authority to
do it.

MR. WLLETT: Ch, | -

THE COURT: Because there is no other remedy does

not inply that we have authority to give you the renedy you' re

aski ng.
MR. WLLETT: | disagree, Your Honor.
THE COURT: Well, you're wong. You get to
di sagree, but you don’'t get to decide. | don’'t know of any

case that says that because there is not sone ot her renmedy
satisfactory to the parties, that enpowers the Court to do
whatever it is the plaintiff wants.

MR. WLLETT: Well 1I'’mnot taking that position,
Your Honor. But | -

THE COURT: You seemto be.

MR. WLLETT: What | amsaying is that if you find
there is a legal wong in a matter of inperative concern
which is inprisoned, it is the very essence of the courts to
give a neani ngful remedy. And that’s —

THE COURT: That doesn’t enpower us to override the
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i mmgration | aws.

MR. WLLETT: Ch, no. H's -

THE COURT: In Martinez, you had a direct issue
t here of sonmebody who had physically entered the country, and
it’s whether or not, what his |legal status was at that point.
You don’t have that here.

MR. WLLETT: No, | don't.

THE COURT: W would actually be ordering the United
States to allow this person physical entry in the United
States if we did what -

MR WLLETT: Wwell -

THE COURT: -- your nost broad claimis.
MR. WLLETT: |'mnot asking for asylum He would
still be deported. |[|’m saying you could order -

THE COURT: So they can bring himin, but could you
take hi mout the next day?

MR. WLLETT: |If they can find a safe place to send
him yes, absolutely, Your Honor. The point is, you can order
that he be rel eased, that he not be sent to China, and that he
not be sent to any of China's satellites, and the Governnent
can figure it out fromthere. |If they can nake an arrangenent
with France or Germany, fine. |f they can’t, they have to
bring himhere. Oherw se —

THE COURT: So you don’t have an objection to

transfer, as long as it’s not to China or sonme -
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MR. WLLETT: Not at all. | have just a nonment to
reserve. Thank you very nuch, Your Honor.

THE COURT: Thank you, counsel. W’IlIl round you up
to two mnutes on rebuttal. 1’1l hear fromthe CGovernnent.

ORAL ARGUMENT OF GREGORY G KATSAS , ESQ

ON BEHALF OF THE RESPONDENTS

MR. KATSAS: My it please the Court. Let nme begin
wi th the question whether the record supports the tribunal’s
determ nation that M. Parhat affiliated hinself with ETIM
The evi dence —

THE COURT: | take it that the regul ati on does not
use that word

MR. KATSAS: No, it does not. The regulation —

THE COURT: Isn’'t that a probl enf

MR, KATSAS. No. | think the regulation says —

THE COURT: Part of or supporting.

MR. KATSAS:. -- part of or support. | think
affiliated is a shorthand for one or the other.

THE COURT: It has no —

THE COURT: If you want to nove to one or the other.

MR. KATSAS:. The evidence supporting the tribunal’s
determnation that M. Parhat is affiliated with ETIMis
largely in unclassified material that | can discuss here. M.
Parhat in his own testinony said that Hasan Manun (phonetic

sp.) visited the canp at which he, the canp which he joined
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and identified M. Mamun as his, i.e., Parhat’s | eader. The
significance of that we can tal k about later. M. Parhat went
voluntarily, traveled fromhis country to Afghanistan to
attend a mlitary training canp. By his own adm ssion, he
went there in order to prepare for what he hoped woul d be

bel I i gerency against China. He lived there for four nonths.
He trained with an AK47 assault rifle.

THE COURT: Counsel, you don’t need to review the
entire factual record. W have read it, and you, you may want
to get closer to the |egal issues.

MR, KATSAS: Kkay.

THE COURT: You can take a long tine on what you're
doi ng now.

MR, KATSAS. That's fair. The point is that
soneone, soneone living at and training in that way with, in a
mlitary canp, Judge Sentelle, would be subject to mlitary
detention under background, |aw or principles, which support
t he detention of nenbers of armed forces and also civilians
who follow the arny around. Article IV of the CGeneva
Conventi on speaks of supply contractors and war
correspondents, individuals of that nature. M. Parhat is
living at the canp for nonths. At a mininmum if a supply
contractor or, or a war correspondent can be detai ned, then so
can someone who is there receiving weapons training and doi ng

the various things that M. Parhat was doing.
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JUDGE GARLAND: Does it matter, don’'t you al so have
to show that the canp is ETIMcanp and that it’'s, ETIMis
associated with Al Qaida or the Taliban and that ETIMis
engaged in hostilities against the United States —

MR. KATSAS: Yes.

JUDGE GARLAND: -- or the coalition?

MR KATSAS: Yes. W have to show each of those,
Judge Garland, with respect to the question, the connection of
the canp to ETIM | can give you the whole story in the
classified setting. But one critical fact in the public
testinmony is that M. Parhat identifies the canp | eader and
his, the | eader of this (indiscernible) group as Manun. W do
al so have to show that ETIMis associated with the Taliban or
Al Qaida. The discussion of that has to occur primarily in
the classified setting. And we do under the regulation al so
have to show that ETIMforces are engaged in hostilities
against U S. or coalition forces.

JUDGE SENTELLE: Where does the associ ated | anguage
originate? 1It’s not in the AUW.

MR. KATSAS: No, it’s not Judge Sentelle. It’s in
t he eneny conbatant definition, and it’s —

JUDGE SENTELLE: The eneny conbatant definition
cont ai ned w t hin?

MR KATSAS: The conbatant status tribunal review

tribunal regulations.
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JUDGE SENTELLE: Well it’s regulations.

MR. KATSAS: Yes.

JUDGE SENTELLE: They’'re not statutes.

MR KATSAS: Correct.

JUDGE SENTELLE: Does the statute support that
definition?

MR KATSAS: | think it does, because -

JUDGE SENTELLE: |Is the statutory authority the DTA
or the AUVF?

MR. KATSAS: The statutory authority is the AUWF.
The AUVF —

JUDGE SENTELLE: \Where in the AUV would we find the
support for that |anguage in the regulation?

MR. KATSAS. The AUWVF speaks of nations,
organi zati ons or persons determ ned by the president to have
conmmtted the attacks or harbored those who do.

JUDGE SENTELLE: On Septenber 11.

MR. KATSAS: Correct. That, that definition is
unproblematic in its application at least to Al Qaida and the
Taliban. A Qaida is -

JUDGE SENTELLE: W get that far.

MR. KATSAS: GCkay. Then, then Al Qaida for its own
tactical advantages and in violation of the laws of war, blurs
its own outer bounds.

JUDGE SENTELLE: Then you have to show that ETIM
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bef ore Septenber 11 -

MR, KATSAS: No.

JUDGE SENTELLE: -- to be within the ternms of that

statute.

23

MR KATSAS: No. W have to show, we have to show

one of two things. To get within the AUMF, we have to show
that ETIMis part of the Al Qaida organization in fact. And
to come back to your question about -

JUDGE SENTELLE: But you' re dependent not upon the
associated with | anguage in a vacuumas it were, but on the
proposi tion of equivalency. That is to say that ETIMis
equi valent to Taliban or A Qaida?

MR, KATSAS. |Is, within the nmeaning of the statute
is part of the same organi zati on.

JUDGE SENTELLE: But those words are not in the
statute, part of the sane organization. But you re saying
that that’s inplicit, that -

MR, KATSAS. W’re saying, we’'re saying one of two
things. Either the word, organization, read in context can
perm ssi bly be understood to enconpass not only Al Qaida
defined in sonme rigid, formalistic way as, | don’t know what
it would be precisely because they don't issue nmenbership
cards or serial nunbers, but people in a direct chain of

command to Bin Laden. |s organization better understood in
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as an organi zation in fact? People who effectively are
wor ki ng toget her towards a common purpose. And we suggest
that given —

THE COURT: And how did they aid the 9/11 attacks?

MR, KATSAS. It’s not that they aided the 9/11
attacks, Judge -

THE COURT: Planned, authorized, conmtted or aided.

MR. KATSAS: That’'s right. Al Qaida —

JUDGE SENTELLE: The attacks that occurred, the
attacks that occurred on Septenber 11.

THE COURT: Those attacks.

MR, KATSAS. Al Qaida, Al Qaida commtted those
attacks, and this case is about determ ning the outer bounds
of that organization in the context of -

JUDGE SENTELLE: So you are dependent on the
proposition that ETIMis properly defined as being part of Al
Qaida, not that it aided or abetted, or aided or harbored Al
Qaida, but that it’'s part of —

MR. KATSAS: Correct.

JUDGE SENTELLE: -- (indiscernible).

MR. KATSAS: Wth, in order to, in order to fit them
in the AUVF, | think —

JUDGE SENTELLE: Well you have to fit themin the

AUMF, unless we go to presidential inherent authority.
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presidential, we do have presidential authority, a rather
nodest claimon the facts of this case for the foll ow ng
reason. Let’s assunme, as | hope you don’t, that you define
organi zation to nmean Al Qaida in sonme rigid, formalistic
sense. Congress at |east has authorized hostilities against
that entity, A Qaida

JUDGE SENTELLE:  Yes.

MR. KATSAS: Then you woul d have a question whet her
the president in the context of prosecuting those hostilities
has Article Il, commander in chief authority to apply mlitary
force not only to, in the hypothetical, the naned entity Al
Qai da, but also to associated forces who in fact are fighting
with Al Qaida, engaged in hostilities.

JUDGE SENTELLE: Has (indiscernible) ever been
(i ndi scernible)?

MR KATSAS: No, it hasn’'t. But take, take Wrld
War |1 precedence. Congress authorizes a mlitary conflict
w th Germany.

JUDGE SENTELLE: That was a perfect war.

MR KATSAS.: |I'msorry?

JUDGE SENTELLE: That was a perfect war. Wrld War
Il was a perfect war.

MR. KATSAS: It was a perfect war. The point is —

JUDGE SENTELLE: W’re not in a perfect war today,
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and we weren't in Little v. Barrene.

MR. KATSAS: The point, Judge Sentelle, is when
Congress naned the eneny Germany and it turns out that Vichy,
France, is fighting al ongside Gernmany —

JUDGE SENTELLE:  Yes.

MR. KATSAS: -- the president used mlitary force
agai nst Vichy, France, w thout |egal controversy.

JUDGE SENTELLE: That was not a limted war. You're

dealing, we're dealing in Little v. Barrenme with a

congressional authorization that allowed the —

MR KATSAS: In --

JUDGE SENTELLE: | may get it backward, but to and
fromwas the distinction on the ships —

MR. KATSAS: Right. It’s a fair point, but -

JUDGE SENTELLE: -- (indiscernible) to France or
from France, and could you seize a Dani sh vessel who was goi ng
the other way. And the Suprene Court held no, where Congress
has authorized a limted war, the president cannot use his
i nherent authority to go beyond the terns of the
aut hori zati on.

MR. KATSAS:. In Little, in the quasi war cases,
Congress was very precise in authorizing the exact
(i ndi scerni ble) and bounds for purposes of capture and sal vage
rights and so on. |In that context, you re, you' re right. The

Court drew a negative inference and construed that to bind the
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presi dent’s power.
| don’t think the AUMF is sensibly construed as
aut hori zing only a quasi response to Septenber 11. The

di fference between the AUMF and the Little v. Barrene

statutes, the AUMF is witten in very broad terns. It
expressly, it describes the eneny. It doesn’'t the nane the
eneny. It gives the president the power to work out the
details who the eneny is. It is witten expressly in ternms of
aut hori zation, so we think the better anal ogy —

THE COURT: You think that any, any entity that was
associated with Al Qaida before the 9/11 attacks in any way, a
hypot hetical, an entity that had nothing to do with the 9/11
attacks, but they were associated with Al Qaida in sone way,
had a, you know, mlitary cane on the North Pole or sonething,
does the AUMF aut horize use of force against then? By the
nmere fact that they re associated with A Qaida.

MR. KATSAS: That’'s a hard case. Maybe not.

THE COURT: No it’s not. [It’'s not -

JUDGE GRI FFI TH:  Because —

MR. KATSAS:. Maybe not, Judge Giffith. But -

JUDGE GRI FFI TH: Because how could that be a hard
case? Because the AUW says, it has to be linked to the 9/11
att acks.

MR. KATSAS: The AUMF grants authorization with

respect to the organi zation that commtted the Septenber 11
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attacks. It does not speak to the question of how to define
t he outer bounds of a terrorist organization.

THE COURT: Isn't the 9/11 attacks the touchstone of
t he AUMF?

THE COURT: Yes.

THE COURT: Pl anned, authorized, commtted or aided
the 9/11 attacks, not planned, authorized, conmtted or aided
this nefarious organization in pursuing its goals. |It’s the,
the focus on the 9/11 attack.

MR. KATSAS: Absolutely. A Qaida commtted the
9/11 attacks, and the question is what constitutes A Qaida.
But Judge Giffith, I don't, I don't want to, | don’t want to
fight this for too nuch, because the critical point is the
regul ati ons narrowed the governnent’s authority in exactly the
way your question suggests by requiring not only association
with Al Qaida, but also that the associated entity in fact is
commtting hostilities against the U S.

JUDGE SENTELLE: (Indiscernible). That’s not
narrower, that's different.

THE COURT: That’s broader.

JUDGE SENTELLE: That’'s not narrower, it’s
different. 1t’s broader. The statute speaks in terns of
aiding the 9/11 attacks.

MR KATSAS: Right.

JUDGE SENTELLE: You are telling us that aiding
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terrorist activity or is narrower than that. [It’s not.

MR. KATSAS: |In response to —

JUDGE SENTELLE: The 9/11 attacks occurred on 9/11.

MR KATSAS: Right.

JUDGE SENTELLE:  Yes.

MR, KATSAS. Al Qaida conmtted those attacks. In
response to Judge Giffith' s question about whether any entity
affiliated with Al Qaida in any way coul d be consi dered Al
Qai da for AUMF purposes, ny response to that is, the
regul ations are narrower than his hypothetical, because they
require not only affiliation with Al Qaida, but also
engagenent in hostilities.

Judge Sentelle, if I could come back —

JUDGE SENTELLE: How can you have that as narrower
than the 9/11 attacks? Hostilities can include other things,
and | think in application has included things beyond the 9/11
attacks, has it not?

MR, KATSAS: |’'msorry?

JUDGE SENTELLE: Al right. You' re saying
hostilities is narrower than 9/11 attacks?

MR. KATSAS: No. [|I'm |’m addressing the question
of what kind of affiliation with Al Qaida wll bring an
affiliated entity within —

JUDGE SENTELLE: | understand that.

MR. KATSAS:. -- the neaning of organization.
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JUDGE SENTELLE: And in addressing it, you seemto
be saying that the regul ations are narrower than the statute,
and I'’mnot sure that | understand why you' re saying that when
the regul ations speak in terns of hostilities and the statute
speaks in terns of the 9/11 attacks. Hostilities is —

THE COURT: Are you saying that the type —

MR, KATSAS. Judge Sentelle, the regulations require
affiliation with either Al Qaida, which commtted the attacks,
or the Taliban, which harbored Al Qaida. But they also
requi re engagenent in hostilities against —

THE COURT: You' re saying, you re saying the nature
of the affiliation has to be engaging in hostility.

MR. KATSAS. Right. And | think that |anguage in
the regul ation, Judge Giffith, takes care of your
hypot het i cal .

Judge Sentelle, if I could conme back to the Little
guestion of negative inplication. Gven the breadth of the
AUVF and the invitation of the president to apply it, we think
the better analogy is not the negative inplication that flows
fromthe narromy drawn statutes in Little, but rather Justice

Jackson’s statenent in Youngstown that the courts shoul d

strive to uphold, strive as nmuch as possible to uphold
assertions of presidential power wth respect to the outside
worl d, that silence in the area of war naki ng does not

necessarily constitute disapproval. In —
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JUDGE SENTELLE: In Youngstown, the, part of that

Youngst own anal ysis, which | think probably has been, although

originally in the concurrence, what has becone | aw of the
court is —
MR KATSAS: Right.

JUDGE SENTELLE: Danes & Moore, which | don't think

(indiscernible). But that has three levels. Were Congress
and the president are both acting in the sane direction, where
the president’s authority is at the zenith, where Congress has
acted in the opposite direction at which point, has acted and
t he president doing sonething inconsistent therewith, where
the presidential authority (indiscernible), and where Congress
is silence. So you are in a situation here that’s either the
nmost or the least, it’s not in the mddle. Congress is not
silent. It said sonething. So either you ve got to act
consistent wwth it or you' ve got to showit that it was within
the president’s inherent authority if he (indiscernible).
That’ s where he’s (indiscernible).

MR. KATSAS: | don't think so, because Justice
Jackson speaks of Congress sonetinmes in a category to inviting
an i ndependent presidential response. | think of Danes &

Moore, Danes & Moore is perhaps the best illustration of this

principle. The Suprenme Court in Danes & Moore specifically

found that neither the | EPA statute, nor the Hostage Act,

aut hori zed what the president undertook to do, which is
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espouse and settle certain clainms against Iran. The court -
JUDGE SENTELLE: | think in fact you did cite Danes
& Moore in the brief. Excuse nme. Go ahead.
MR KATSAS: And, and the Court in that context did

not apply a Little v. Barrene negative inplication, Judge

Sentelle. It said that legislation, which by its terns does
not apply, can invite, that’s the Court’s word —

JUDGE SENTELLE: Yes.

MR. KATSAS:. -- invite other measures. In that
case, the president settling the clains incidental to the | EPA
undertaking. In this case, Congress authorizes a war agai nst
Al Qaida. Mlitary forces encounter associated entities that
ook a lot Iike co-belligerents under a traditional |aws of
war. Qur point is sinply that whether you —

THE COURT: Can you, that, pause over that. The co-
bel ligerent definition requires considerably nore invol venment
t han what you' re tal king about here, doesn’t it?

MR. KATSAS: Co-belligerent definitionis —

THE COURT: Don’t you have to take an active part?

MR. KATSAS: Different, different forces fighting
together. And if we have association and engagenent in
hostilities by the associated forces, | think it’s a fair
anal ogy to co-belligerency. So our position —

THE COURT: The question about whether he’s a, under

co-belligerent rules —
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MR, KATSAS: Yes.

THE COURT: -- you have two recognized armes, two
recogni zed st ates.

MR. KATSAS: Yes.

THE COURT: He’s not, Parhat, hinself, doesn't fit —

MR. KATSAS: No, but -

THE COURT: -- easily within the co-belligerent
rule. Maybe for the last part of the argunment, but not for
the first part of the argunent.

MR. KATSAS: Parhat, Parhat easily, | think,
qualifies as either a nenber of ETIMforces or soneone who
follows those forces around in the field in the sense of —

THE COURT: Well (indiscernible) as to whether a
mere canp follower is sufficient.

MR. KATSAS: | don't think so. The Geneva, third
CGeneva Convention is clear on that point. It follows the
Hague Convention, which follows the Lieber Code, all of which

THE COURT: The third, the third Geneva Conventi on
uses the word canp foll owers?

MR. KATSAS:. It uses, I'lIl get you the exact.
Persons, Article IV of the third Geneva Convention, |V(a),
subcl ause 4. Persons who acconpany the arnmed forces within
bei ng nmenbers, and it enunerates various categories, civilian

menbers of aircraft crew, war correspondents, supply
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contractors, |abor —

THE COURT: Those, those people are to be treated as
prisoners of war.

MR. KATSAS:. Treated as prisoners of war.

THE COURT: But you’'re not treating, treating Parhat
as a -

MR. KATSAS. Treated as, treated as prisoners of war
in they satisfy the requirenents followi ng the |aws of war and
wearing unifornms. But we know from Curran that belligerents -
- JUDGE SENTELLE: If you don’t wear the uniform
you’'re not protected by the |aws of war.

MR. KATSAS. You're, you're not entitled to POW
protections, but you are subject to detention authority. So a
supply contractor not follow ng the |aws of war is subject to
the detention authority, though he would | ose his entitlenment
to PONVstatus. So connecting, that’s our theory for -

JUDGE SENTELLE: (Indiscernible) Curran is —

THE COURT: |'mnot sure howthis, this, | nean,
this is a specific section which includes having to receive
authorization fromthe arned forces they acconpany and who
have, have an identify card. It doesn’t tell us what to do in
the other situation that we have here.

MR. KATSAS: It seens to nme a fair analogy that if
a, if soneone attached to the mlitary in the way that

civilian menber of aircraft crewis can be perm ssibly
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detained ancillary to the detention of the actual forces, than
so can M. Parhat, who's in the canp for nonths at a tine
recei ving weapons training and doing one other mlitary act
reflected at page 852 of the classified appendi x.

JUDGE SENTELLE: Well let’s not get into the
classified.

THE COURT: Let nme ask you -

JUDGE SENTELLE: (Indiscernible.)

MR KATSAS: Right.

THE COURT: You said that under the AUMF, ETIM cones
in because it’s part of the same organi zation. That’s your
t heory, right?

MR, KATSAS: Right.

THE COURT: And that is because it’'s working
together for a conmon purpose. That was your |anguage, right?

MR. KATSAS: Working together for a comron purpose
and engaged in belligerent acts against -

THE COURT: Well on the first point —

MR. KATSAS: Yes.

THE COURT: -- | take it there’'s no unclassified
evi dence that you can point to on that point, right?

MR. KATSAS: That's right. The nost | could say
Wi th respect to unclassified evidence is, there is a
circunstantial, there is circunstantial evidence that a

mlitary canp in Taliban-controlled Afghanistan at Tora Bora




snc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

circa 2001 is likely to be affiliated with either the Taliban
or Al Qaida, but the details of that we can’t get in to.

THE COURT: Al right. So just to be clear, so your
position is that all, any Uyghur in to whom Af ghani stan gave
sanctuary agai nst the Chinese, whether it’s an ETIM canp or
it’s a, sonme other organization as to which there is no
evidence with connection to Al Qaida, and as which as, | east
they argue in this case that their only eneny is China, that
t hose are, we should, that that would be enough if they were

in such a canp in Afghanistan at that tine to detain them as

enem es?

MR. KATSAS: Not any Uyghur. Any Uyghur who is —

THE COURT: Any Uyghur canp. Any canp of Uyghurs
training —

MR, KATSAS: Any -

THE COURT: -- to fight the Chinese, if that’s,
that’s their argunent. |[|f that were the case

MR. KATSAS:. | think we need an ETI M canp.

THE COURT: You need an ETI M canp.

MR. KATSAS:. Because ETIMis the entity associ ated
with Al Qaida. And we need for the individual -

THE COURT: And you need evidence that ETIMis in
fact part of the Al Qaida organization —

MR. KATSAS: Correct.

THE COURT: -- right?




snc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37
MR, KATSAS: Correct.

THE COURT: And you don’t have any uncl assified
evi dence —

MR KATSAS: Correct.

THE COURT: -- of that. And the circunstantial fact
that they are located in that area —

MR. KATSAS: Is not enough.

THE COURT: -- is not enough.

MR. KATSAS:. |Is not enough.

JUDGE SENTELLE: You concede that’s not enough.

MR. KATSAS: No, it’s not enough.

THE COURT: And just so l'’mclear, and we’'ll talk
about this nore in the classified session. The only

classified evidence does not state the source, is that

correct?
MR. KATSAS: Correct.
JUDGE SENTELLE: M ght | ask we not go any further -
THE COURT: Yes.
JUDGE SENTELLE: -- into classified until we get —
THE COURT: That’'s fair.
JUDGE SENTELLE: -- the courtroom seal ed?
THE COURT: That raises a question | have, though,
that | think we can, |I'msure we can tal k about here. Your

position as to the reliability of the evidence that the, that

the CRSTs. Wiat is, what should we be | ooking for as we
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revi ew whet her the CSRT foll owed the procedures that the
secretary set forth, including preponderance of the evidence?
As we | ook at that, what’'s, how are we supposed to determ ne
whet her the evidence that was presented is reliable?

JUDGE SENTELLE: In addressing that, renenber that
al t hough the procedure prescribed to the tribunal could accept
hearsay, it said if circunstances indicate reliability
(i ndi scernible).

MR KATSAS: Yes. | think —

JUDGE SENTELLE: Renenber, we have to have that
reliability underlined.

MR. KATSAS: Wth respect to —

JUDGE SENTELLE: Excuse ne for interrupting you

MR. KATSAS: Wth respect to the particul ar
docunents, | think |1'd rather discuss themin classified
setting. | think in this proceeding where we are talking
about factual determ nations about associations —

THE COURT: Right.

MR. KATSAS: -- and where under the terns of this
Court’s order, this Court’s reviewis on the record nmade to
the agency, | think the review would be deferential to the
conbatant status review tribunal that was entrusted to find
t he facts.

THE COURT: Well then, well then what, what’s the

standard by which the tribunal is to determ ne —
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MR. KATSAS: The tribunal has to, the tribunal nekes

a preponderance of the evidence determ nation.

THE COURT: |'mtalking about with reliability.

JUDGE SENTELLE: Reliability.

THE COURT: Reliability.

MR. KATSAS: Well the -

THE COURT: They have sonething in front of them
How do they determ ne whether it’s reliable or not?

JUDGE SENTELLE: W’re told by your rules they have
to determine reliability.

THE COURT: Has to be reliable.

MR. KATSAS:. The regulations don’'t spell that out.
| think —

JUDGE SENTELLE: Right. So what do they do? Since
they don’t spell it out, what were they doing here insofar as
you can say it in an unclassified (indiscernible)?

MR. KATSAS: They do what any finder of fact does.
They | ook at the evidence and nmake the best judgnents that
they can. | think the judgnments in this, the judgnents in
this particular case are anply supported.

THE COURT: You agree that they have to be able to
assess the reliability of the evidence.

MR. KATSAS: Yes. That's part of their fact finding
function, yes.

THE COURT: Now when you were talking about
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reviewing this circuit, I’"'ma little confused about the
Governnment’s position. |s the Governnent’s position that we
are supposed to review to determ ne whet her a preponderance of
t he evi dence supports the CSRT' s concl usion or just sone
evi dence, or sone other deferential standard that you' re going
to ask?

MR. KATSAS: A deferential standard.

THE COURT: Well then how does that square wth what
the solicitor general told the Suprenme Court not very |ong
ago, Decenber 5th, in Bounedi ene? And the question Justice
St evens asked General C enent was, what the standard was.
CGeneral O enent said, that question, of course, can be
considered by the D.C. Circuit on review because they are
specifically entitled to a preponderance review in the D. C
Circuit. And Justice Stevens then said, but wwth respect to
those clains, do you nake the argunent in your brief that sone
evi dence is enough to refute that claimor do you say that it
is a preponderance standard. General, and |’ m sure you know
this, because | expect you were sitting there. Maybe not, but
you certainly read this. General Cenent, it’'s a
preponderance standard. That’'s what’s set forth in the
statute. And | take it the Governnent is going to take the
sanme position before this Court that they took before the
Suprene Court, right?

MR. KATSAS:. Yes. But the preponderance standard in
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the statute applies to the tribunal determ nation.

THE COURT: | realize it could be read that way, but
that is not what the solicitor general of the United States
said to the Suprenme Court of the United States. He said, they
are entitled to a preponderance viewin the D.C. Crcuit, and
this was in specific response to a question about the sum
evi dence argunent, which is the argunent you re nmaking to us.
Did he m sspeak? Are you authorized to say he m sspoke?

MR. KATSAS: No. No, I'mnot. | think that when,
when a statute requires and admnistrative tribunal to find
facts by a preponderance and authorizes reviewin this Court
of that factual determ nation, | think the nore natural
assunption would be that reviewis deferential to the fact
finder. Now | realize —

THE COURT: Are you, SO you are saying he m sspoke?
The question couldn’t have been clearer to him Are you
saying, | nean, this was presented, and it was presented in
this way because it was a very inportant issue to the Court as
to whether the DTA was going to be insufficient as conpared to
habeas, et cetera. Now do you want to change the Governnent’s
position either by filing a letter with the Suprene Court or
by filing a letter wwth us? | nean, your brief did not
actually take the sumevidence in this case. You agreed that
our previous opinion in Bisnullah seemed to suggest we were

going to revi ew
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MR. KATSAS: Bi smul | ah, Bi snul | ah does seemto

foreclose that view wth respect to hearings in which this
Court reviews or decides fact questions on the expanded
Bisnull ah record. I, | have no doubt that’s true.

THE COURT: Why woul d there be any difference with
respect to the —

MR. KATSAS: The different -

THE COURT: -- a narrower record? Wy —

MR KATSAS: | think the difference is that in this
case, under the, under this Court’s order, the Court is, this
Court is reviewing for purposes of this proceeding on a closed
record nmade in the agency which is ordinarily done
deferentially.

THE COURT: So this is only a psychoanal ysis of what
this Court decided, is that right?

MR KATSAS: It’s an assessnent, it’s an assessnent
of the natural, the nost natural |egal consequences of an
order limting reviewto an adm nistrative record, which
conceded is not how Bismullah case —

THE COURT: It’s not how Bisnullah was deci ded.

MR. KATSAS: -- will proceed. Is -

JUDGE SENTELLE: Are we through with that line? |
woul d stake you. | know tine has |ong since expired, but we
don’t, we don't follow the (indiscernible) of the Suprene

Court (indiscernible). On the question of renedy -
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MR, KATSAS: Yes.

JUDGE SENTELLE: -- | know you don’t want to assune
that we rule with the petitioner’s own nerits, but assum ng we
do, their position is that, broadly taken, we rel ease the
petitioner. Narrower taken, that we release himin the United
States. Forget about the where we release himfor a nonent.
VWhat do you say the relief would be if we do find that the
record does not support detention?

MR. KATSAS: | think the relief would be remand for
t he Defense Departnment to assess whether or not it wants to
attenpt another tribunal determnation. |In any event, | don't
think rel ease is appropriate for reasons spelled out by Judge
Roberts in the Qassimopinion. It’'s difficult to imgi ne how
this Court could order release into the United States.

JUDGE SENTELLE: Ckay, forget the into the United
States part -

MR. KATSAS: Ckay. Then -

JUDGE SENTELLE: -- at this point, but | don't have
the precise quotation, perhaps I’mnot as well prepared as ny
col | eagues, but | thought the United States’ position in

Bounedi ene was that the Detai nee Treatnent Act is the

equi val ent of habeas. That therefore, the question —
MR. KATSAS:. Yes.
JUDGE SENTELLE: -- does not have to be reached as

to whether there is a habeas right -
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MR KATSAS: Right.

JUDGE SENTELLE: -- or that have to be determ ned.
Now if it’s the equival ent of habeas, the habeas renedy here
woul d be rel ease.

THE COURT: In fact, to follow up on the, on the
preparation is, Solicitor General Cenent did say that if it
was necessary to satisfy the suspension clause, that rel ease
woul d be available to the Court, right? That’s what you say
even in your own brief. W’re not at that stage yet, because
we don’t know what the Suprenme Court’s going to say.

MR KATSAS: Right.

THE COURT: But under those circunstances, the
solicitor general is saying that rel ease would be, be an
alternative.

MR. KATSAS: Wiat he said was that the detainee, the
Det ai nee Treatnment Act doesn’t preclude release. But let’s
cone to the very practical question of what relief, put aside
t he Detai nee Treatment Act. Let’s assume we're here on
habeas, Judge Garland. If we were here on habeas, you woul d,
and you were to rule against us, you would be in exactly the
sanme position as Judge Robertson, who rul ed agai nst us on a
di strict court habeas -

THE COURT: Well you solved that problem though
didn’t, you solved, you solved that problem before the court

of appeals had to consider the issue, right?
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MR KATSAS: Right.

THE COURT: By transferring himto another country

MR. KATSAS: But the point, the point —

THE COURT: And if you did that, you would solve o
problem as well.

JUDGE SENTELLE: Yes.

THE COURT: As well as, as well as M. Parhat’s.

JUDGE SENTELLE: (I ndiscernible) Parhat’s problem

MR. KATSAS:. The point, the point —

JUDGE SENTELLE: The question (indiscernible) befo
us today -

MR. KATSAS:. -- Judge Garland -

JUDGE SENTELLE: The question for us today is not
based on his having been released, it’s based on the
possibility of his having made a record upon which, are you
having failed to make a record, your side having failed to
make a record upon which he can be detained. If this is the
equi val ent of habeas for constitutional purposes —

MR. KATSAS: Yes.

JUDGE SENTELLE: -- then isn’t the only renedy
possi bl e here rel ease?

THE COURT: O transfer. \Wen the —

JUDGE SENTELLE: Get himout of the place he's
trying to get habeas out of.

MR. KATSAS: One perm ssible habeas renedy is

45
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rel ease or retry within sonme reasonable tine. That would be
equi valent to the remand |’ m suggesti ng.

THE COURT: Wiat if he were —

MR. KATSAS: But in any event -

THE COURT: What if he were retried and either the
tribunal thought that he was not an eneny conbatant in |ight
of whatever we said about, or it was appeal ed agai n and we
again said there wasn’t enough? Then what if we were at that
st age?

MR, KATSAS. On a, on a second appeal ?

THE COURT: Yes.

MR. KATSAS: | think the case for ordering rel ease
at that point would be substantially stronger, but on a first
review, | think whether you conceive of this as an
adm ni strative proceedi ng where the presunptive relief is
remand or as a habeas -

THE COURT: Judge Randol ph woul d not agree with you
that the presunptive relief in an admnistrative case is
remand, right?

MR KATSAS: |’ m not sure.

THE COURT: Well he wwote, he’s witten several
times that vacature (phonetic sp.) is the correct —

JUDGE SENTELLE: This is not necessarily parallel to

(i ndi scernible) --
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THE COURT: Right.

JUDGE SENTELLE: -- which I’'ve heard Judge Randol ph
on.

THE COURT: | disagreed with him so it’s not a
probl em But when you say presunptive —

JUDGE SENTELLE: (Indiscernible) with ne.

MR, KATSAS:. If, if you contenplate reliefs, Judge
Sentelle, you suggested a |lack of confort of the option of
releasing to the United States. Think about the other
options. You, the only other possible options are rel ease
into a secure mlitary based or ordering transfer to a, a
country that won’t take him or the only country that would
take him where there are legitinmate concerns of m streatnent.

JUDGE SENTELLE: That still gets you to the question
that Judge Garland s asking, if this were the rehearing after
remand. | think you have a very valid argunent that the norm
i n habeas cases, when we grant habeas is, we say release him
or retry himwthin x period of tine.

MR. KATSAS: Right. | think if you canme to the
poi nt on a subsequent proceeding where it |ooked |ike we were
approaching the endless circle of remands and that was
i nappropriate, | think probably the best you could do given
the lack of any better option is order the Defense Depart nment
to treat the detai nee as an non-eneny conbatant. In sone,

Congress authorized the president at |east to commt
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consi der —

JUDGE SENTELLE: Non-eneny conbatant or eneny non
conbat ant ?

THE COURT: You nean as not an eneny conbatant.

JUDGE SENTELLE: | don’t understand the term nolo
not eneny conbatant. Do you nean just not as an enemny

conbat ant ?

48

ay,

MR. KATSAS: To treat himnot as an eneny conbatant.

JUDGE SENTELLE: At that point then, they have no

authority to detain him

MR. KATSAS:. They have no authority under the | aws

of war to detain him They have the practical problem of

finding hima place to go. He would be in a different |egal

category in an inproved position. But -

JUDGE SENTELLE: He’d be out of solitary
confi nenent.

MR. KATSAS: Correct. Absolutely.

JUDGE SENTELLE: Unl ess ny col | eagues have furthe
guestions, we have |ong since your, anongst us, we’ ve |ong
si nce exhausted your tine.

MR, KATSAS. And ne, as well, thank you.

JUDGE SENTELLE: And you, as well. And you have
mnutes left, and I do not warrantee that we will stop at t
end of two mnutes. W don’t seemto have anything el se.

r
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he
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ahead, counsel.
ORAL ARGUMENT OF P. SABIN WLLETT, ESQ
ON BEHALF OF THE PETI TI ONER

MR. WLLETT: Thank you, Your Honor. On the
proposition that Al Qaida equals ETIM which you can conflate
the two, | needn’'t waste any tinme and we can denvolish that
proposition in the classified session. It wll not stand the
scrutiny of the record.

JUDGE SENTELLE: We'll hold that for classified,
t hen.

MR, WLLETT: Your Honor, Little, you re right about
that, never been overruled. And every tine Congress acts,

Youngst own, Handan, Congress wins. It’s only in the zone

where some (indiscernible) while Congress is out of session
that this power arises. The interesting question about

Youngstown is, who wins? President Truman is saying there’'s a

nati onal catastrophe, and yet, he’'s not allowed to steal the,
to seize the steel mlls.

THE COURT: | don’t think he tried to steal the
steel mlls.

JUDGE SENTELLE: Sone woul d say he did.

MR, WLLETT: Your Honor, my, ny grandnother woul d
have been anong those, Your Honor.

THE COURT: M ne woul d not.

JUDGE SENTELLE: You don’t want to know what ny
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fat her said about Harry Truman.

MR WLLETT: M. failed haberdasher, | once heard.
Your Honor, M. Katsas’ position inevitably takes the
Governnment to the very force authorization that Congress
deni ed on Septenber 14th. They wanted the authority to wage a
preenptive war gl obally agai nst those who threaten us, and
Congress said, no. It is 9/11. It’s not 9/10, it’s not 9/12.
And that’s set out in detail in the brief. There s no dispute
about it.

On this notion that aided the attacker is close
enough to aiding the attacks in the statute, the Governnent
never explains where you go wth the next clause, which says,
harbored the attackers. Harbored is a much narrower Kkind of

aid. It would nmeaning nothing if aiding the attacks woul d be

JUDGE SENTELLE: Well have lots of make sure
(i ndi scernible) cases. That the fact that you have anot her
word which m ght be enconpassed within the first word does not
inherently narrowit. It could be that Congress is sinply
meki ng certain.

MR WLLETT: Well where would you go in this
readi ng, Your Honor? Because what, what they’'re trying to
single out is attackers —

JUDGE SENTELLE: We’d go to that quote from

Shakespeare that Judge Wllianms |likes. Well, they' re trying
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to make surety sure. They're trying to be sure of it there.

MR WLLETT: Well we prefer that the quality of
mercy is not strained after six years, Your Honor.

THE COURT: That’s very good (indiscernible).

MR. WLLETT: How many m nutes do we have?

THE COURT: | did not prefer Shakespeare, sorry. |
obvi ously shoul d have.

MR. WLLETT: Now it is, the standard is
preponderance. The rul es say preponderance.

THE COURT: Before you, could you just skip to the
remedy question just for the nonent and cone back to
preponderance? Judge Sentelle raised, Chief Judge Sentelle
rai sed an interesting anal ogy, which is the habeas, which is
an ordinary case habeas if we found the evidence insufficient,
t he person woul d be sent back for a retrial. Wy is that not
a, | hadn’t thought about that. Wy is that, oops.

THE COURT: | have just -

THE COURT: Wiy, | give you dispensation. Wy isn't
that an appropriate anal ogy here? And not even an anal ogy.
Qobvi ously, you think habeas is a better renedy than DTA

MR. WLLETT: Because Your Honor, the, when you get
a remand in a habeas case, what’s happening is the sane thing
that’ s happening in a remand in an (indiscernible) case. A
rul e has been established that has to be applied. You know,

the, the prisoner didn't get a |lawer or he wasn't able to
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confront the evidence, or a docunment shoul d have been
admtted. So it has to be, it’s not that there isn't
incrimnating evidence. There' s now a broader package of
evidence, so the right renmedy is remand. Here, nothing can
make ETIM the eneny, nothing. W’ Il address this notion that
ETIMis sonehow on a battlefield. 1It’'s, it gets us into the
classified zone. But ETIMas an entity never fits any of the
categories, because Congress never made it, never defined the
category that you can put ETIMin to. And this is where the
Government really gets into it.

JUDGE SENTELLE: Just a m nute, counsel
Abstractly, if the Governnment could show that ETIM was working
side by side, hand in glove, all of those other cliches with
Al Qaida prior to Septenber 11, why wouldn’t it be a proper
hol ding that they are the equivalent of Al Qaida in terns of
t he AUMF?

MR, WLLETT: Well | can’t answer in the public
session, but | can in the classified session.

THE COURT: No, he’s asking you a hypothetical.

JUDGE SENTELLE: |’ m asking you to make an
assunpti on.

MR. WLLETT: Hypothetically -

JUDGE SENTELLE: You don’t need anything classified
to answer that question.

MR, WLLETT: Your Honor, it’s your transitive
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principle in the, in the Iranian case.

JUDGE SENTELLE:  Yes.

MR, WLLETT: If it’s the sane entity with a
different nane, it’s the sane -

JUDGE SENTELLE: [If A equals B, B equals C -

MR WLLETT: Yes.

JUDGE SENTELLE: -- then C equals A

MR. WLLETT: R ght. But that's, there’'s no fact in
this record to suggest that. And here’'s -

JUDGE SENTELLE: You woul d concede that the
principle would apply if the facts were such that we could
hold that the tribunal could properly recognize that an entity
wer e wor ki ng hand in hand, and hand in glove, and side by side
and hand in hand with the Al Qaida. Then we could hold that
it’s included within the AUV,

MR, WLLETT: If it were the sane entity, yes, Your
Honor. But you know —

JUDGE SENTELLE: That, that would make it the sane
(i ndi scerni ble) AUMF

MR. WLLETT: Yes, it woul d. But Your Honor, | cone

JUDGE SENTELLE: | understand if you say that’s not
this case.
MR. WLLETT: Not this case, and it’s not even

represented to you in year six of this inprisonnment that
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there’s any basis to believe that.

If I may just come back to this preponderance point.
The way that the architecture works is this. The regul ations
say preponderance of the evidence. The question to be asked
is whether they followed the regulations, so you're entitled
to | ook at the evidence and see whether a preponderance
supports the conclusion. Now Your Honor asked the question
about reliability. The interesting thing is, the CSRT panel
conposed of three mlitary officers did nake a determ nation
of reliability. 1It’s a powerful one. |It’s at page 16. It’s
guote in the briefs. It is not classified any |longer, and it
says as foll ows.

Despite the fact that the ETIMis said to be making
pl ans for future activities, future terrorist activities
against U S. interests, no source docunent evidence was
introduced to indicate whether or how this group has actually
done so.

THE COURT: That, unfortunately, that doesn’t get
you hone.

MR WLLETT: |’msorry, Your Honor?

THE COURT: That doesn’t get you hone, because
that’s an assessment of future attacks on the United States.
That’ s not a discussion at all about what their relationship
may have been before.

MR. WLLETT: And | can get home on the past in the
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classified session.

THE COURT: Onh, fine, fine. But you agree that
that’ s, that one assessnent that you' re tal king about -

MR WLLETT: Well | -

THE COURT: -- doesn’t really solve the problem

MR. WLLETT: | don’'t quite agree. | think in the
context of the statement, what’s really being said is, |ook,
we get this information that’'s unsourced and that suggests
ETIMis our eneny. W can’'t find any source docunent that
they’re even planning to be our eneny. That's what, that’s
what they’ re saying.

Your Honor, | have deep -

THE COURT: If ny coll eagues have further questions,
your time is once again exhausted. |1’mgoing to arbitrarily
and capriciously give you a mnute to wind up if you need it,
and then we will close the courtroom enpty the courtroom
except for necessary, for those persons that have a need to
know and have security clearances. Now go ahead with your one
m nute and then we’ll clear the courtroom

MR. WLLETT: Thank you, Your Honor. [If | had one
mnute | eft before you, I would devote it to a great judge
from my honet own.

THE COURT: That is what you have, one mnute. This
better be a good judge.

JUDGE SENTELLE: It’'s about up.
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MR WLLETT: Who sentenced, who sentenced the shoe

bonber sone years ago and fanously adnoni shed himthat we
Anericans are all about freedom And | think at the end of
the day, this case isn't really about mlitary law at all,
given what’s in the record. This case is whether, it’'s about
whet her Judge Young got that right, and whet her we
institutionally are serious about that value. They guy’'s in
year six. They’ ve been trying for years to send himto all of
our allies, and nobody wants to brook China. There s no other
remedy. That’s why we’'re here. Thank you.

JUDGE SENTELLE: GCkay. The argunent in the
uncl assi fi ed phase has now ended. As | said, we wll take a
brief recess, however long is necessary to clear the courtroom
of all but those personnel who have cl earances and a need to
know. | understand a sweep wi Il be conducted, so everybody,
pl ease cooperate. Those who are entitled be here | think
(indiscernible). And if you don't knowif you' re not entitled
be here. G ve us recess.

(Recess.)
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