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QUESTIONS PRESENTED

1. Whether a conclusory allegation that a cabinet-
level officer or other high-ranking official knew of, con-
doned, or agreed to subject a plaintiff to allegedly
unconstitutional acts purportedly committed by subor-
dinate officials is sufficient to state individual-capacity
claims against those officials under Bivens.

2. Whether a cabinet-level officer or other high-
ranking official may be held personally liable for the
allegedly unconstitutional acts of subordinate officials on
the ground that, as high-level supervisors, they had con-
structive notice of the discrimination allegedly carried
out by such subordinate officials.

U



PARTIES TO THE PROCEEDINGS

In addition to the parties identified in the caption,
the following six individuals were parties in the court of
appeals. Each of them was a defendant in the district
court and an appellant in the court of appeals:

Dennis Hasty, former Warden of the Metropolitan
Detention Center; Michael Cooksey, former Assistant
Director for Correctional Programs of the Bureau of
Prisons; David Rardin, former Director of the Northeast
Region of the Bureau of Prisons; Michael Rolince,
former Chief of the Federal Bureau of Investigation’s
International Terrorism Operations Section, Counter-
terrorism Division; Kathleen Hawk Sawyer, former
Director of the Federal Bureau of Prisons; Kenneth
Maxwell, former Assistant Special Agent in Charge,
New York Field Office, Federal Bureau of Investigation.
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In the Supreme Court of the United States

No.

JOHN D. ASHCROFT, FORMER ATTORNEY GENERAL OF
THE UNITED STATES, AND ROBERT MUELLER,
DIRECTOR OF THE FEDERAL BUREAU OF
INVESTIGATION, PETITIONERS

V.
JAVAID IQBAL, ET AL.

ON PETITION FOR AWRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

PETITION FOR AWRIT OF CERTIORARI

The Solicitor General, on behalf of John D. Ashcroft,
former Attorney General of the United States, and Rob-
ert Mueller, Director of the Federal Bureau of Investi-
gation, respectfully petitions for a writ of certiorari to
review the judgment of the United States Court of Ap-
peals for the Second Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
70a) is reported at 490 F.3d 143. The order of the dis-
trict court dismissing some, but not all, of the claims
against petitioners (App., infra, 71a-150a) is unreported.
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JURISDICTION

The judgment of the court of appeals was entered on
June 14, 2007. Petitions for rehearing were denied on
September 18, 2007 (App., infra, 151a-152a). On Decem-
ber 7, 2007, Justice Ginsburg extended the time within
which to file a petition for a writ of certiorari to January
16, 2008. On January 4, 2008, Justice Ginsburg further
extended that time to February 6, 2008. The jurisdiction
of this Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

1. This case involves civil claims brought by Javaid
Igbal (respondent), a citizen of Pakistan who was ar-
rested by federal officials in New York City following
the September 11, 2001 attacks and detained at the Met-
ropolitan Detention Center (MDC) in Brooklyn pending
trial on charges of conspiracy to defraud the United
States and fraud in relation to identification documents.
App., infra, 3a-4a & n.1. Respondent ultimately pleaded
guilty and, after the period at issue in the complaint, was
sentenced to a 16-month term of imprisonment and re-
moved to Pakistan. Id. at 7a, 73a n.1.

In relevant part, respondent asserts that his deten-
tion in highly restrictive conditions of confinement from
January to July 2002 resulted from unlawful racial and
religious discrimination for which petitioners are per-
sonally liable under Bivens v. Six Unknown Named
Agents of Federal Bureau of Narcotics, 403 U.S. 388
(1971), and liable as co-conspirators under 42 U.S.C.
1985(3).! See App., infra, 201a-203a, 206a-209a (First
Am. Compl. 11 231-236, 246-251 (Compl.)). He seeks
compensatory and punitive damages from petitioners, as

! Respondent’s remaining claims against petitioners were ordered
dismissed on other grounds and are not at issue here.
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well as attorney’s fees and costs. Id. at 202a, 203a, 207a,
209a, 214a (Compl. 11 233, 236, 248, 251; Prayer for Re-
lief). Respondent also asserts claims against various
other Department of Justice officials allegedly responsi-
ble for the conditions of his confinement and other al-
leged mistreatment, including employees of the MDC,
the Bureau of Prisons, and the Federal Bureau of Inves-
tigation (FBI). 1d. at 7a n.3, 87a-91a (summarizing
claims against each defendant).’

In support of his claims against petitioners, respon-
dent alleges that, as Attorney General and FBI Direc-
tor, they “approved” a policy of detaining suspects de-
termined to be “of high interest” to the FBI's investiga-
tion into the September 11th terrorist attacks “in highly
restrictive conditions of confinement until they were
‘cleared’ by the FBI.” App., infra, 168a (Compl. T 69).
Respondent claims that two lower-level FBI officials
responsible for implementing that policy selected him as
a “high interest” suspect on the basis of discriminatory
criteria. See id. at 164a-165a (Compl.  51) (alleging
that respondent was selected by defendants Rolince
and/or Maxwell as a “high interest” suspect because of
his race or religion), 169a (Compl. 1 76) (alleging that
defendants Rolince and Maxwell refused to clear detain-
ees for release to the general population “based simply
on the detainees’ race, religion, and national origin”).

Respondent also alleges that, “[i]n many cases,” de-
tainees were classified as “high interest” because of
their “race, religion, and national origin” rather than
“any evidence of the detainees’ involvement in support-

2 One of the other government officials sued by respondent, former
Warden Dennis Hasty, has already filed a petition for a writ of certio-
rari seeking review of the judgment below. See Pet., Hasty v. Igbal,
No. 07-827 (filed Dec. 17, 2007).
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ing terrorist activity,” and that, “within the New York
area, all Arab Muslim men arrested on criminal or immi-
gration charges while the FBI was following an investi-
gative lead into the September 11th attacks—however
unrelated the arrestee was to the investigation—were
immediately classified as ‘of interest’ to the post-
September-11th investigation.” App., infra, 164a, 165a
(Compl. 11 49, 52). With regard to his own treatment,
respondent alleges that, more than two months after he
was arrested, he was classified as being “of high inter-
est” to the September 11th investigation, and thus trans-
ferred from the general population at the MDC to the
facility’s “Administrative Maximum Special Housing
Unit.” Id. at 165a, 169a (Compl. 11 53, 80-81).
Apparently seeking to connect petitioners to his
“high interest” classification, respondent asserts that, as
Attorney General, petitioner Ashcroft had “ultimate
responsibility for the implementation and enforcement
of the immigration and federal criminal laws” and was “a
principal architect of the policies and practices chal-
lenged here.” App., infra, 157a (Compl.  10). Respon-
dent also alleges that, as the Director of the FBI, peti-
tioner Mueller “was instrumental in the adoption, pro-
mulgation, and implementation of the policies and prac-
tices challenged here.” Ibid. (Compl. { 11). Respondent
further alleges that, “under the direction of [petitioner]
Mueller,” the FBI “arrested and detained thousands of
Arab Muslim men” in the course of investigating the
September 11th attacks. 1d. at 164a (Compl. 1 47).
Finally, respondent makes a generalized allegation
that petitioners “knew of, condoned, and willfully and
maliciously agreed to subject [him] to these conditions
of confinement as a matter of policy, solely on account of
[his] religion, race, and/or national origin and for no le-
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gitimate penological interest.” App., infra, 172a-173a
(Compl. 1 96).

2. Various defendants, including petitioners, moved
to dismiss the claims against them. In relevant part, the
district court refused to dismiss the Bivens and conspir-
acy claims against petitioners. App., infra, 133a-137a,
142a-146a, 150a. The court ruled that allegations that
respondent was confined in significantly harsher condi-
tions solely because of his race and religion were suffi-
cient to state a violation of clearly established law, and
that he had adequately alleged personal involvement by
petitioners in the adoption of the detention policy for
“high interest” detainees. Id. at 133a-137a, 142a-146a.
The court acknowledged that personal involvement was
“a closer question” for the defendants (including peti-
tioners) who were higher in the chain of command than
the Wardens. Id. at 116a. Nevertheless, in light of re-
spondent’s general allegations and the “unique context”
of the Justice Department’s investigation into the Sep-
tember 11th attacks, the court found, with respect to
each of the relevant counts, that it could not conclude
there is “no set of facts” on which respondent would be
entitled to relief from petitioners. 1d. at 136a-137a,
146a.

3. a. The court of appeals affirmed in relevant part.
App., infra, 1a-70a. The court focused on “several issues
concerning the defense of qualified immunity in the af-
termath of the events of 9/11.” Id. at 2a.

In addressing pleading requirements, the court of
appeals specifically discussed four of this Court’s deci-
sions. App., infra, 15a-27a (citing and discussing Leath-
erman v. Tarrant County Narcotics Intelligence &
Coordination Unit, 507 U.S. 163 (1993); Swierkiewicz v.
Sorema N.A., 534 U.S. 506 (2002); Crawford-El v.
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Britton, 523 U.S. 574 (1998); and Bell Atl. Corp. v.
Twombly, 127 S. Ct. 1955 (2007)). It observed that those
decisions are “not readily harmonized,” id. at 15a, and
suggested that “[c]onsiderable uncertainty” exists under
this Court’s precedents concerning “the standard for
assessing the adequacy of pleadings,” id. at 19a. Never-
theless, the court interpreted this Court’s precedents as
requiring “a pleader to amplify a claim with some factual
allegations in those contexts where such amplification is
needed to render the claim plausible.” 1d. at 25a.

The court stated that it saw “some merit” to the view
that a more rigorous standard should be applied. App.,
infra, 25a. The court explained that “qualified immunity
is a privilege that is essential to the ability of govern-
ment officials to carry out their public roles effectively
without fear of undue harassment by litigation.” 1bid.
Moreover, the court continued, “some of [respondent’s]
claims are based not on facts supporting the claim but,
rather, on generalized allegations of supervisory involve-
ment,” and allowing such claims to proceed “might facili-
tate the very type of broad-ranging discovery and litiga-
tion burdens that the qualified immunity privilege was
intended to prevent.” Ibid. However, the Court be-
lieved it was bound by this Court’s precedents to apply
the “more flexible ‘plausibility standard’” it described.
Ibid.; see id. at 25a-26a.

Applying that “plausibility” standard to the claims
against petitioners, the court of appeals held that re-
spondent had sufficiently pleaded valid claims against
petitioners for racial or religious discrimination and for
conspiring to violate his civil rights. App., infra, 62a-
63a, 65a. The court held that allegations that respon-
dent was deemed to be a “high interest” detainee solely
because of his race and religion were sufficient to make
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out claims of unlawful discrimination. 1d. at 59a. The
court relied on Crawford-El and Swierkiewicz for the
proposition that conclusory allegations of discriminatory
motive are sufficient to survive summary disposition.
Id. at 61a. The court also relied on respondent’s allega-
tions that all Arab Muslim men arrested on criminal or
immigration charges in the New York region in the
course of the FBI’s investigation into the September
11th attacks were initially classified as being “of inter-
est.” Ibid.

Moreover, the court of appeals held that the allega-
tions against petitioners were sufficient to establish
their personal involvement in or responsibility for the
alleged discriminatory conduct. App., infra, 62a. The
court cited respondent’s allegations that petitioners
“were instrumental in adopting the ‘policies and prac-
tices challenged,’” that thousands of Arab Muslims were
arrested “under the direction of [petitioner] Mueller,”
and that petitioners “knew of, condoned, and willfully
and maliciously agreed to subject [respondent] to these
conditions of confinement as a matter of policy, solely on
account of [his] religion, race, and/or national origin and
for no legitimate penological interest.” lbid. Although
the court acknowledged that officials other than peti-
tioners were the ones who had selected respondent as a
“high interest” detainee, it concluded that fact “does not
necessarily insulate Ashcroft and Mueller from personal
responsibility for the actions of their subordinates under
the standards of supervisory liability.” Ibid. Thus, the
court held that “the allegation that [petitioners] con-
doned and agreed to the discrimination that [respon-
dent] alleges satisfies [the court’s] plausibility standard
without an allegation of subsidiary facts.” Ibid.
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b. Judge Cabranes joined the panel’s opinion but
filed a separate concurrence to “underscor[e] that some
of [the Supreme Court’s] precedents are less than crys-
tal clear and fully deserve reconsideration by the Su-
preme Court at the earliest opportunity.” App., infra,
68a. In particular, Judge Cabranes highlighted the “un-
easy” tension between this Court’s interpretation of gen-
eral civil pleading requirements and qualified-immunity
doctrine. Ibid. Although most of the conduct com-
plained of by respondent was alleged to have been car-
ried out by lower-level officials, Judge Cabranes noted
that it is nevertheless “possible that the incumbent Di-
rector of the Federal Bureau of Investigation and a for-
mer Attorney General of the United States will have to
submit to discovery, and possibly to a jury trial, regard-
ing [respondent’s] claims.” 1d. at 69a.

Judge Cabranes also emphasized that concerns about
discovery abuse are “all the more significant in the con-
text of a lawsuit against * * * federal government offi-
cials charged with responsibility for national security
and entitled by law to assert claims of qualified immu-
nity.” App., infra, 69a. In addition, he observed that “it
seems that little would prevent other plaintiffs claiming
to be aggrieved by national security programs and poli-
cies of the federal government from following the blue-
print laid out by this lawsuit to require officials charged
with protecting our nation from future attacks to submit
to prolonged and vexatious discovery processes.” Id. at
69a-70a. Nevertheless, Judge Cabranes ultimately
deemed that troubling outcome to be compelled by the
application of the “relevant precedents by a court of in-
ferior jurisdiction.” Id. at 70a.
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REASONS FOR GRANTING THE PETITION

The court of appeals held that cabinet-level officers
and other high-ranking officials—in this case, a former
Attorney General and the incumbent Director of the
FBl—may be subjected to discovery and the demands
of litigation (at least through the summary judgment
stage) in this Bivens action based on bare and con-
clusory allegations that they knew about and condoned
the allegedly discriminatory actions of much-lower-level
officials in the Department of Justice in responding to
an unprecedented national-security crisis. In addition,
the Second Circuit’s decision effectively holds that high-
ranking officials—including Cabinet officers—may be
held potentially liable in Bivens suits on a constructive
notice theory that is tantamount to imposing respondeat
superior liability.

This case thus presents two crucially important ques-
tions of concerning the scope of the protection afforded
high-ranking government officials under qualified immu-
nity principles. First, whether conclusory allegations
that high-level government officials had knowledge of
alleged wrongdoing by subordinate officials are suffi-
cient to survive a motion to dismiss in an action brought
under Bivens. And, second, whether high-level officials
who lack actual knowledge of the risk that subordinates
would engage in wrongdoing may nevertheless be held
personally liable on the theory that their official posi-
tions gave them constructive knowledge. Those ques-
tions are important, and their importance is amplified in
the context of high-ranking officials charged with re-
sponding to an extraordinary national-security crisis
like the September 11 attacks.

Not only are the questions presented of vital impor-
tance, but the Second Circuit’s decision conflicts with
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decisions of this Court and of other courts of appeals.
First, the decision conflicts with this Court’s holdings on
the pleading standards for evaluating claims and the
requirements for holding supervisors personally liable
under Bivens and 42 U.S.C. 1983. While not acknowl-
edging the conflict with this Court’s precedents, all the
judges on the panel conceded difficulties in applying this
Court’s precedents and noted the value of clarification.
See App., infra, 15a (panel decision) (the “guidance”
provided by this Court’s precedents “is not readily har-
monized”); id. at 68a (Judge Cabranes) (this Court’s
precedents are “less than crystal clear and fully deserve
reconsideration by [this] Court at the earliest opportu-
nity”). Second, the Second Circuit’s decision in this case
deepens circuit splits on the questions presented.
Finally, the Second Circuit’s decision could have sig-
nificant, adverse practical consequences. The analysis
employed by the court of appeals will significantly un-
dermine the protections afforded by qualified immunity
by potentially subjecting high-level government officials
to discovery and even a trial based merely on conclusory
allegations that such officials knew of or condoned al-
leged wrongdoing by subordinate officials. And, as this
case underscores, it will do so even in the national-secu-
rity context, where there is an obvious “national interest
in enabling Cabinet officers * * * to perform their sen-
sitive duties with decisiveness and without potentially
ruinous hesitation.” Mitchell v. Forsyth, 472 U.S. 511,
541 (1985) (Stevens, J., concurring in judgment); see
Hunter v. Bryant, 502 U.S. 224, 229 (1991) (per curiam)
(the qualified immunity “exists because ‘officials should
not err always on the side of caution’ because they fear
being sued”). Indeed, as Judge Cabranes observed, the
decision below creates a “blueprint” for “plaintiffs claim-
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ing to be aggrieved by national security programs and
policies of the federal government * * * to require
officials charged with protecting our nation from future
attacks to submit to prolonged and vexatious discovery
processes.” App., infra, 69a-70a. This Court’s review is
therefore warranted.

I. Certiorari Is Warranted To Consider What Allegations
Are Necessary To Vitiate The Qualified Immunity Of
High-Ranking Government Officials From Suit

In holding that a motion to dismiss may be defeated
by conclusory allegations that high-level government
officials knew about the unlawful conduct of their subor-
dinates, the court of appeals misconstrued this Court’s
prior decisions. The court of appeals candidly acknowl-
edged that it struggled in interpreting this Court’s deci-
sions, App., infra, 15a (panel decision); id. at 68a (Judge
Cabranes), and that there was at least “some merit” to
imposing a more rigorous pleading standard than the
one described by the court of appeals, id. at 25a (panel
decision); id. at 69a-70a (Judge Cabranes). Neverthe-
less, the result reached by the court of appeals is incon-
sistent with a proper understanding of this Court’s deci-
sions in Crawford-El v. Britton, 523 U.S. 574 (1998), and
Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955 (2007).
Moreover, further review is particularly warranted be-
cause the court of appeals’ ruling creates a conflict with
decisions of at least four other courts of appeals faced
with similar facts, and its approach would largely evis-
cerate the important protections of the doctrine of quali-
fied immunity in the circumstances in which those
protections are most acutely needed.

a. The court of appeals relied on a handful of con-
clusory allegations as the purported basis for holding
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petitioners potentially liable for alleged unlawful dis-
crimination and conspiracy—through the acts of subor-
dinate officials—to deprive respondent of his civil rights.
Even at face value, those allegations do not show that
respondent’s right to relief against petitioners was any-
thing more than speculative. As this Court stated in
Bell Atlantic, to defeat a motion to dismiss, the allega-
tions in a complaint must contain “more than labels and
[legal] conclusions” and must “raise a reasonable expec-
tation that discovery will reveal evidence” that the de-
fendants engaged in unlawful conduct. 127 S. Ct. at
1965. Similarly, in Crawford-El, the Court contemplated
that district courts will “protect[] the substance of the
qualified immunity defense” by requiring plaintiffs to
“‘put forward specific, nonconclusory factual allegations’
* * * in order to survive a prediscovery motion for dis-
missal or summary judgment.” 523 U.S. at 598 (quoting
Siegert v. Gilley, 500 U.S. 226, 236 (1991) (Kennedy, J.,
concurring in judgment)). Respondent’s allegations
against petitioners do not meet those burdens.
Respondent alleges that petitioners “approved” a
policy of holding suspects deemed to be “of high inter-
est” to the September 11th investigation in highly re-
strictive conditions of confinement pending clearance by
the FBI, App., infra, 168a (Compl. 1 69), but he does not
claim that the policy was itself discriminatory. Rather,
he claims that the policy was implemented in a discrimi-
natory fashion by two lower-level FBI officials, who
were actually responsible for determining which sus-
pects were “of high interest” to the terrorism investiga-
tion. See id. at 164a-165a, 169a (Compl. 1Y 51, 76).
Thus, respondent alleges only that “[i]n many cases,”
detainees were classified—by persons other than peti-
tioners—as being “of high interest” because of their
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race, religion, and national origin, “not because of any
evidence of the detainees’ involvement in supporting
terrorist activity.” Id. at 164a (Compl. 1 49). Respon-
dent also alleges that, “within the New York area, all
Arab Muslim men arrested on criminal or immigration
charges while the FBI was following an investigative
lead into the September 11th attacks * * * were imme-
diately classified as ‘of interest’” to the investigation.
Id. at 165a (Compl. § 52).

The underlying allegations do not support the conclu-
sory allegations about petitioners’ personal involvement
and, if anything, they affirmatively suggest a lack of
personal involvement. The complaint alleges that (1)
respondents approved only of a general policy, App.,
infra, 168a (Compl. 1 69); (2) the general policy was not
discriminatory on its face, but rather in application, id.
at 164a (Compl. 11 48-49); and (3) other defendants
made the individual determinations at issue, id. at 164a-
165a (Compl. 11 50-51). Respondent does not allege that
either petitioner participated in the classification deci-
sion, or that they knew which detainees were classified
as being “of high interest,” or even that they established
the allegedly discriminatory criteria that were used by
subordinate officials. Nor does respondent allege any
communications between the individuals who allegedly
made the classification at issue (Rolince and Maxwell)
and petitioners, or that petitioners knew of any particu-
lar activities taken by the other defendants as to respon-
dent.

Respondent also alleges that petitioners had supervi-
sory authority over subordinate officials who imple-
mented the confinement policy, as part of their ultimate
responsibility for investigating and prosecuting viola-
tions of federal criminal law. See App., infra, 157a, 164a
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(Compl. 11 10, 11, 47). As explained below (at pp. 26-29,
infra), the mere fact of supervisory authority is not an
adequate basis for holding petitioners personally liable
for alleged wrongdoing committed by others, absent
facts showing that they had actual knowledge of a sub-
stantial risk of wrongdoing and that their failure to take
action was the proximate cause of respondent’s alleged
injuries. The allegations that petitioners had official
authority over subordinates who were allegedly discrim-
inatory in their selection of “high interest” detainees are
thus fully consistent with lawful behavior on petitioners’
part. See Bell Atl. Corp., 127 S. Ct. at 1965-1966 (hold-
ing that a complaint must allege facts sufficient to make
an inference of unlawful conduct plausible, and not
merely possible, and that allegations that are fully con-
sistent with lawful behavior do not “raise a right to relief
above the speculative level”).

The very language of the court of appeals’ opinion
underscores the extent to which it was premised on
speculative inferences. The court simply assumed that,
in light of the importance of the investigation into the
September 11th attacks, there was a “likelihood that
these senior officials would have concerned themselves
with the formulation and implementation of policies” for
“high interest” suspects. App., infra, 62a; see also id. at
43a (“[1]t is plausible to believe that senior officials of
the Department of Justice would be aware of policies
concerning the detention of those arrested by federal
officers in the New York City area in the aftermath of
9/11 and would know about, condone, or otherwise have
personal involvement in the implementation of those
policies.”). But the requirement that the actual allega-
tions of the complaint be plausible, rather than specula-
tive, is not an invitation to engage in speculation con-
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cerning matters that the plaintiff himself did not allege.
And this case shows the hazards of such speculation. As
the district court noted, the investigation was nothing
short of “massive.” 1d. at 76a n.4. “Within 3 days [of
September 11, 2001], more than 4,000 FBI Special
Agents and 3,000 support personnel were assigned to
work on the investigation,” and “[b]y September 18,
2001, the FBI had received more than 96,000 leads from
the public.” Ibid. (emphases added). Given the unprec-
edented size of the investigation, there is every reason
to assume that the Attorney General and the Director of
the FBI did not personally do more than—as respondent
specifically alleges—approve a general policy of using
highly restrictive confinement for any “high interest”
detainee until it could be established that he was not
connected with terrorist activities.

Finally, respondent makes a conclusory allegation
that petitioners “knew of, condoned, and willfully and
maliciously agreed” to subject him to unlawful discrimi-
nation. App., infra, 172a (Compl. 1 96). But that is sim-
ply a legal conclusion and it is black-letter law that a
court ruling on a motion to dismiss is not “bound to ac-
cept as true a legal conclusion couched as a factual alle-
gation.” Papasan v. Allain, 478 U.S. 265, 286 (1986).
This Court reaffirmed and elaborated on that proposi-
tion in Bell Atlantic, explaining that “a plaintiff’s obliga-
tion to provide the ‘grounds’ of his ‘entitle[ment] to re-
lief’ requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action
will not do”; rather, a plaintiff’s factual allegations must
do more than create a suspicion of actionable wrongdo-
ing. 127 S. Ct. at 1964-1965. Because the subsidiary
factual allegations in the complaint in this case do not
show that a right of recovery against petitioners is any-
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thing more than speculative, the courts below should
have granted their motion to dismiss.

b. The court of appeals invoked this Court’s deci-
sions in Crawford-El and Swierkiewicz in holding that
the allegations against petitioners—in particular the
unsupported and conclusory allegation that they “knew
of, condoned, and willfully and maliciously agreed” to
discrimination—were sufficient to defeat summary dis-
position. App., infra, 6la-62a. Those cases lend no
weight to the conclusion that an allegation of culpable
mens rea, unsubstantiated by any predicate facts about
the conduct that is the alleged basis for liability, is
enough to defeat summary disposition.

In both Crawford-El and Swierkiewicz, the com-
plaints provided clear notice to the defendant of the con-
duct alleged to give rise to liability (i.e., the who, what,
and when of the alleged wrongdoing). In Crawford-El,
the plaintiff prisoner alleged that the defendant correc-
tions officer had deliberately misdelivered his box of
personal belongings by asking his relative to pick them
up rather than ship them to his next destination, and
that she had done so in retaliation for the plaintiff’s par-
ticipation in unfavorable press reporting about the
prison. 523 U.S. at 578-579. The plaintiff also alleged
specific statements by the defendant herself that pro-
vided circumstantial evidence of her discriminatory mo-
tivation. Id. at 579 n.1. Similarly, in Swierkiewicz, the
plaintiff alleged that he was demoted by his employer’s
Chief Executive Officer and that the bulk of his former
duties were transferred to a younger employee; that the
CEO later said he wanted to “energize” his department
and appointed the younger and less-qualified employee
to the plaintiff’s prior position; and that, following his
demotion, the plaintiff was isolated by his supervisor
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and excluded from business decisions. 534 U.S. at 508.
After outlining his grievances, the plaintiff was given the
choice of resigning without a severance package and,
when he refused to do so, was fired. See id. at 509; see
also id. at 514 (noting that the complaint “detailed the
events leading to [the plaintiff’s] termination, provided
relevant dates, and included the ages and nationalities
of at least some of the relevant persons involved with his
termination”). Thus, the only issue before this Courtin
both cases was the showing of discriminatory motive
necessary to defeat summary disposition of the claims.
See Crawford-El, 523 U.S. at 577-578; Swierkiewicz, 534
U.S. at 513-514; see also Fed. R. Civ. P. 9(b) (requiring
that fraud or mistake must be pleaded with particularity
but that “[m]alice, intent, knowledge, and other condi-
tion of mind of a person may be averred generally”).
Here, and in sharp contrast, respondent’s allegations
do not identify the specific conduct alleged to be the ba-
sis for petitioners’ individual liability. He does not al-
lege the what of liability (i.e., any steps that the Attor-
ney General or FBI Director took to approve, condone,
or ratify the discriminatory selection of respondent as a
“high interest” detainee). Respondent does not allege
when this conduct took place, who was involved, or
where it occurred. And respondent does not allege a
factual basis for inferring that petitioners’ allegedly cul-
pable states of mind were the proximate cause of the
allegedly discriminatory selection of respondent as a
“high interest” detainee. The allegations against peti-
tioners are therefore analogous to the hypothetical alle-
gation of an unlawful agreement in Bell Atlantic, which
this Court held could not satisfy Rule 8’s notice require-
ments because it made no mention of any “specific time,
place, or persons involved in the alleged conspiracies.”
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127 S. Ct. at 1970 n.10; see also id. at 1964 (holding that
allegations in the complaint must “give the defendant
fair notice of what the . . . claim is and the grounds
upon which it rests” (quoting Conley v. Gibson, 355 U.S.
41, 47 (1957)).

c. The decision of the court of appeals is not only
erroneous, but also in conflict with decisions of at least
four other courts of appeals holding that conclusory alle-
gations that high-level government officials are culpable
for wrongdoing by subordinate officials or the agency
itself are inadequate to defeat a motion to dismiss.

Thus, in Marrero-Gutierrez v. Molina, 491 F.3d 1
(2007), the First Circuit addressed allegations that gov-
ernment supervisors had “performed, fostered, and en-
couraged the continuous persecution, harassment, trans-
fers, reprisals and demotions” of the plaintiff “because
of” her political affiliation, “and in reprisal for defending
[her] rights in frivolous processes commenced against
[her].” Gutiérrez v. Molina, 447 F. Supp. 2d 168, 175
(D.P.R. 2006). The court of appeals held that the plain-
tiff’s allegations were insufficient to defeat a motion to
dismiss on the pleadings, because they failed to “set
forth any sort of causal connection between her demo-
tion and the political animus that she alleges prompted
it.” 491 F.3d at 9-10. Although *“such a connection” was
concededly “one among a myriad of possible inferences”
from the alleged facts, the court found that insufficient
under Bell Atlantic because “it would be speculative to
draw the forbidden inference from the range of possibili-
ties.” Id. at 10.

Similarly, in Evancho v. Fisher, 423 F.3d 347 (2005),
the Third Circuit held that an allegation that the plain-
tiff’s allegedly unlawful transfer “was carried out by
underlings reporting directly to the [state] attorney gen-
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eral and/or by the attorney general himself” did not suf-
fice to show the attorney general’s personal involvement
in the challenged decision. Id. at 354. Emphasizing that
liability could not be based on respondeat superior, the
court refused to infer that the attorney general was in-
volved in the challenged transfer simply because he had
supervisory authority over the plaintiff. 1d. at 353-354.
The court also noted the difficulty that the attorney gen-
eral would have in framing an answer to the complaint,
given the lack of any allegation of a specific act by him
relating to the transfer. See id. at 354; see also ibid.
(explaining that court was not required to credit the
“bald assertion” that the attorney general had carried
out the plaintiff’s transfer in deciding motion to dis-
miss).

In Nuclear Transport & Storage, Inc. v. United
States, 890 F.2d 1348 (1989), cert. denied, 494 U.S. 1079
(1990), the Sixth Circuit affirmed the dismissal of
Bivens claims brought against the Secretary of Energy
and two other officials of the Department of Energy.
The court held that allegations that the individual defen-
dants “acted to implement, approve, carry out, and oth-
erwise facilitate” allegedly unlawful conduct by the De-
partment were insufficient to defeat a motion to dismiss.
See id. at 1355 (quoting the complaint); see also Nuclear
Transp. & Storage, Inc. v. United States, 703 F. Supp.
660, 667-668 (E.D. Tenn. 1988), aff’d, 890 F.2d 1348 (6th
Cir. 1989), cert. denied, 494 U.S. 1079 (1990). As the
Sixth Circuit noted, if the plaintiff’s conclusory allega-
tions against the individual defendants “were sufficient
to state a claim, any suit against a federal agency could
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be turned into a Bivens action by adding a claim for
damages against the agency head.” 890 F.2d at 1355.°
And in Gonzalez v. Reno, 325 F.3d 1228 (2003), the
Eleventh Circuit held that conclusory allegations that
federal agents executing an arrest warrant for Elian
Gonzalez “acted under the personal direction of ” Attor-
ney General Janet Reno, INS Commissioner Doris
Meissner, and Deputy Attorney General Eric Holder,
and with those officials’ “knowledge, agreement, ap-
proval, and acquiescence,” were inadequate to survive a
motion to dismiss. 1d. at 1235. The Eleventh Circuit
noted that the plaintiff had failed to allege any facts sup-
porting these conclusory allegations, and held that it
would be unreasonable to infer without additional sup-
port that the high-level officials had directed unconstitu-
tional conduct. Id. at 1235-1236. Particularly in light of
“the presumption of legitimacy accorded to official con-
duct,” the reasonable inference from the facts alleged “is
that the supervisory defendants ordered the execution
of valid search and arrest warrants with the expectation
that the agents on the scene would execute them in a
lawful manner.” Ibid.; see also Dalrymple v. Reno, 334
F.3d 991, 996-997 (11th Cir. 2003) (holding, in companion

3 Although Nuclear Transport was decided at a time when the Sixth
Circuit applied a heightened pleading standard to civil-rights claims
againstgovernment officials, the standard that the Sixth Circuit applied
in that case is comparable to the standard articulated by this Court in
decisions like Bell Atlantic and Crawford-El. See Nuclear Transport,
890 F.2d at 1355 (complaint “must contain more than ‘mere conclusory
allegations of unconstitutional conduct’” by government officials) (quo-
ting Chapman v. City of Detroit, 808 F.2d 459, 465 (6th Cir. 1986)). In
addition, the Sixth Circuit has subsequently described as “well-settled”
the principle that a plaintiff must “allege that a specific defendant
performed a specific act that suffices to state a claim.” Kesterson v.
Moritsugu, No. 96-5898, 1998 WL 321008, at *4 (June 3, 1998).
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case, that allegations that Attorney General Reno “knew
and intended” that subordinate officers carrying out a
federal raid would subject bystanders to excessive force
were insufficient to defeat a motion to dismiss), cert.
denied, 541 U.S. 935 (2004).

d. By permitting unsubstantiated allegations of cul-
pable knowledge to be the basis for discovery against
high-level government officials, the court of appeals has
substantially undermined the effectiveness of the doc-
trine of qualified immunity. This Court has long ac-
knowledged the “social costs” of allowing Bivens claims
against government officials, including “the expenses of
litigation, the diversion of official energy from pressing
public issues, and the deterrence of able citizens from
acceptance of public office.” Harlow v. Fitzgerald, 457
U.S. 800, 814 (1982). The type of claims in this case—
challenging as culpable the mens rea of high-level gov-
ernment officials—raises particularly serious problems
in this regard, because such claims inevitably result in
discovery into the subjective motivations and state of
mind of senior officials. As the Court recognized in
Harlow, such inquiries are “peculiarly disruptive of ef-
fective government” and “frequently could implicate
separation-of-powers concerns.” 1d. at 817 & n.28.
Moreover, the nature of the responsibilities of high-
ranking officials means that, if conclusory allegations
suffice, they could be subject to a high volume of disrup-
tive suits that could divert the officials’ attention from
their important responsibilities.

Although this Court has rejected a heightened plead-
ing standard for claims alleging improper motive that
are subject to a qualified-immunity defense, it has nev-
ertheless emphasized that a district court should “pro-
tect[] the substance of the qualified immunity defense”
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by, inter alia, “insist[ing] that the plaintiff ‘put forward
specific, nonconclusory factual allegations’ that establish
improper motive causing cognizable injury in order to
survive a prediscovery motion for dismissal.” Crawford-
El, 523 U.S. at 597-598 (quoting Siegert, 500 U.S. at 236
(Kennedy, J., concurring in judgment)); see also Bell
Atl. Corp., 127 S. Ct. at 1973 n.14 (noting that “we do not
apply any heightened pleading standard,” but holding
that the plaintiff failed to state a claim under a proper
understanding of Rule 8) (internal quotation marks
omitted).

By failing to require that level of specificity in this
case, the court of appeals has effectively precluded peti-
tioners from arguing that, in the circumstances in which
they acted, their conduct was objectively reasonable and
thus shielded by qualified immunity.* As a consequence,
the decision below has, as Judge Cabranes observed,
created a “blueprint” that can now be used by others
“claiming to be aggrieved by national security programs
and policies of the federal government” to “require offi-
cials charged with protecting our nation from future
attacks to submit to prolonged and vexatious discovery
processes.” App., infra, 69a-70a. For some plaintiffs,
the opportunity to distract the attention of high-ranking
officials in carrying out policies with which they disagree
may itself be a strong incentive for filing suit.

The availability of such a blueprint is especially trou-
bling in the national-security context—not only because

* The specific context in which government officials act is always
relevant to the qualified-immunity analysis. See, e.g., Brosseau v. Hau-
gen, 543 U.S. 194, 199 (2004) (per curiam) (“The relevant, dispositive
inquiry * * * is whether it would be clear to a reasonable officer that
his conduct was unlawful in the situation he confronted.”) (quoting
Saucier v. Katz, 533 U.S. 194, 202 (2001)).
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“there surely is a national interest” in having govern-
ment officials perform such “sensitive duties with deci-
siveness and without potentially ruinous hesitation,” but
also because “[t]he passions aroused by matters of na-
tional security * * * and the high profile of the Cabi-
net officers with functions in that area make them ‘easily
identifiable target[s] for suits for civil damages’” or
even for “vexatious and politically motivated litigation.”
Mitchell, 472 U.S. at 541-542 (Stevens, J., concurring in
judgment) (quoting Nixon v. Fitzgerald, 457 U.S. 731,
753 (1982)). Cf. Wilson v. Libby, 498 F. Supp. 2d 74, 96
(D.D.C. 2007) (refusing to infer a remedy under Bivens
in part because of “the risks incurred by discovery into
issues of national security”). Indeed, this case focuses
on the actions of the highest-ranking Department of
Justice officials in the immediate aftermath of the dead-
liest attack on American soil in the Nation’s history. It
is unlikely that the demands placed on those officials by
such litigation will escape the notice of the individuals
who occupy those positions in the event of any future
national-security crisis. Cf. Gregoire v. Biddle, 177 F.2d
579, 581 (2d Cir. 1949) (L. Hand, J.) (to deny qualified
immunity would “dampen the ardor of all but the most
resolute, or the most irresponsible, in the unflinching
discharge of their duties”), cert. denied, 339 U.S. 949
(1950).

The fact that this case is at the dismissal stage does
not alleviate the need for this Court’s review. The
qualified-immunity doctrine provides not merely immu-
nity from liability but “immunity from suit.” Mitchell,
472 U.S. at 526. And this Court has “repeatedly * * *
stressed the importance of resolving immunity questions
at the earliest possible stage in litigation.” Hunter, 502
U.S. at 227 (citing cases). As the Court has explained,
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that proactive approach is warranted to “weed out suits
* * * without requiring a defendant who rightly claims
gualified immunity to engage in expensive and time con-
suming preparation to defend the suit on its merits.”
Siegert, 500 U.S. at 232; see also Harlow, 457 U.S. at 818
(until the “threshold immunity issue is resolved, discov-
ery should not be allowed”). As Judge Cabranes ob-
served, allowing suits, such as this, against high-ranking
officials predicated only on conclusory allegations of
general knowledge of the alleged actions of lower-level
officials to proceed past the dismissal stage could “re-
quire officials charged with protecting our nation from
future attacks to submit to prolonged and vexatious dis-
covery processes.” App., infra, at 70a. Such “discovery
would not only result in significant cost but would also
deplete the time and effectiveness of current officials
and the personal resources of former officials.” Id. at
70an.1.°

This Court’s review is warranted to protect high-
level officials from the burden of defending against un-
substantiated claims premised on little more than a con-
clusory allegation of a culpable state of mind.

® The panel decision stressed that the district court should take care
in allowing discovery against petitioners. App., infra, 67a. But, as this
Court emphasized in Bell Atlantic, “[i]t is no answer to say that a claim
just shy of a plausible entitlement to relief can, if groundless, be weeded
out early in the discovery process through ‘careful case management;’
given the common lament that the success of judicial supervision in
checking discovery abuse has been on the modest side.” 127 S. Ct. at
1967 (citation omitted). Rather, the court’s responsibility is to “tak[e]
care to require allegations that reach the [requisite] level” in the first
place before allowing any discovery to ensue. Ibid.
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Il. Certiorari Is Warranted To Consider Whether High-
Ranking Officials May Be Held Liable In A Bivens Ac-
tion Based On A Constructive Notice Theory

This Court’s review is also warranted to consider
whether high-level government officials may be held
personally liable for wrongdoing of which they lacked
actual knowledge on the theory that their official re-
sponsibilities gave them constructive notice of the ac-
tions of subordinate officials. The Second Circuit’s re-
fusal to dismiss the claims against petitioners was predi-
cated on its holding that the Attorney General and FBI
Director could be held liable for inadequate supervision
of subordinates, even without any allegations that could
support a finding of actual knowledge of a risk of uncon-
stitutional conduct by others. That holding is inconsis-
tent with the general presumption of regularity that
applies to the actions of government officials, see United
States v. Armstrong, 517 U.S. 456, 464 (1996), and with
this Court’s decisions. It also implicates a clear circuit
split on the important question whether actual knowl-
edge is necessary for supervisory liability.

a. Inholding that the allegations against petitioners
were adequate to subject them to discovery, the court of
appeals emphasized that, as agency heads, petitioners
had ultimate responsibility over the policies and prac-
tices challenged in the lawsuit, and specifically that the
FBI's arrest and detention of thousands of Arab Muslim
men in the course of investigating the September 11th
attacks took place “under the direction of [petitioner]
Mueller.” App., infra, 62a. Although, as discussed, the
general policy alleged by respondent was not discrimina-
tory on its face, and although the court of appeals recog-
nized that other officials—and not petitioners—were in



26

fact responsible for the classification of respondent as a
“high interest” detainee, the court reasoned that peti-
tioners nevertheless could be held personally responsi-
ble “for the actions of their subordinates under the stan-
dards of supervisory liability.” Ibid.

In the Second Circuit, those standards permit a su-
pervisor to be held personally liable under Section 1983
or Bivens based not only on the supervisor’s actual
knowledge, but also on merely constructive knowledge,
of a risk of wrongdoing by subordinate officials. See
App., infra, 14a (holding that supervisor may be liable
for, inter alia, gross negligence in supervising subordi-
nates who commit constitutional violation); accord, e.g.,
Poe v. Leonard, 282 F.3d 123, 141-142 (2d Cir. 2002);
Black v. Coughlin, 76 F.3d 72, 74 (2d Cir. 1996);
Meriwether v. Coughlin, 879 F.2d 1037, 1048 (2d Cir.
1989); McKinnon v. Patterson, 568 F.2d 930, 934 (2d
Cir. 1977), cert. denied, 434 U.S. 1087 (1978).°

b. The court of appeals’ endorsement of supervisory
liability on a theory of negligent supervision is contrary
to the approach this Court has adopted in related con-
texts. In Section 1983 suits—the “analog” to Bivens for
state actions, see Hartman v. Moore, 547 U.S. 250, 254
n.2 (2006)—the Court has foreclosed the imposition of
Section 1983 liability on individual government officials
on the basis that they had *“constructive notice” of
wrongdoing committed by third parties. In Rizzo v.

¢ In light of established circuit precedent, petitioners did not brief
the question of actual knowledge in the court of appeals. But petition-
ers “argue[d] that [respondent] failed to allege their personal involve-
ment in any discrimination,” and the court rejected that argument on
the express assumption that they could have “personal responsibility
for the actions of their subordinates” even in the absence of actual
knowledge. App., infra, 62a.
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Goode, 423 U.S. 362 (1976), the Court reversed a grant
of injunctive relief under Section 1983 against the
mayor, the city manager, the police commissioner, and
other police supervisors in Philadelphia. It concluded
that there could be no supervisory liability under Sec-
tion 1983 when “unconstitutional exercises of police
power” had been committed by individual police officers
rather than their supervisors and “there was no affirma-
tive link between the occurrence of the various incidents
of police misconduct and the adoption of any plan or pol-
icy by [the supervisors]—express or otherwise—show-
ing their authorization or approval of such misconduct.”
Id. at 371, 377. Although administrators may be liable
when they deny rights “by their own conduct,” that was
not the case in Rizzo, because “the responsible authori-
ties had played no affirmative part” in violating constitu-
tional rights. Id. at 377.

The general restraint that this Court traditionally
exercises in interpreting the scope of the Bivens cause
of action (see Wilkie v. Robbins, 127 S. Ct. 2588 (2007))
at a minimum calls for adopting a standard of secondary
liability that is at least as rigorous as the one that this
Court has long applied in the Section 1983 context. And,
indeed, in Farmer v. Brennan, 511 U.S. 825 (1994), the
Court held that a supervisory-level prison official can be
held liable for dangerous prison conditions alleged to
violate the Eighth Amendment only if the supervisor
“knows of and disregards an excessive risk to inmate
health or safety” (i.e., is subjectively aware of the risk to
the prisoner and chooses to disregard it). Id. at 837-838.
In adopting that requirement of subjective knowledge as
the predicate for “deliberate indifference,” the Court
distinguished individual defendants from corporate mu-
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nicipalities, for which an objective standard of knowl-
edge is more appropriate. See id. at 841-842.

The Court has followed a similar approach in Section
1983 actions against municipalities. There, the Court
has held that liability attaches only “when it can be
fairly said that the city itself is the wrongdoer,” Collins
v. City of Harker Heights, 503 U.S. 115, 122 (1992), and
not based on a theory of respondeat superior or vicari-
ous liability. See City of Canton v. Harris, 489 U.S. 378,
386-387 (1989). Where a plaintiff seeks to hold a munici-
pality liable for constitutional torts committed by its
agents, the plaintiff must “demonstrate that, through its
deliberate conduct, the municipality was the ‘moving
force’ behind the injury alleged.” Board of the County
Comm’rs v. Brown, 520 U.S. 397, 404 (1997); see also id.
at 405 (explaining that “rigorous standards of culpability
and causation must be applied”). Liability may not be
imposed based on “simple or even heightened negli-
gence,” but instead requires a showing that the munici-
pality itself manifested “deliberate indifference to the
risk that a violation of a particular constitutional or stat-
utory right” might occur. Id. at 407, 411. The plaintiff
must also establish “a direct causal link” between the
municipality’s culpable conduct “and the alleged consti-
tutional deprivation.” Harris, 489 U.S. at 385.

No more lenient standard than the deliberate-indif-
ference standard should apply where a plaintiff seeks to
hold a supervisory official such as the Attorney General
or the Director of the FBI personally liable under
Bivens for unconstitutional conduct allegedly committed
by a subordinate employee. The rationale for imposing
liability is the same in both instances, as is the rule that
liability must be predicated on the defendant’s own cul-
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pable conduct rather than vicarious liability or res-
pondeat superior.

As applied to the allegations in this case, the stan-
dard articulated in Farmer for “deliberate indifference”
would preclude liability unless petitioners had actual
knowledge of the discriminatory selection of suspects as
“of high interest” (or of a significant risk of discrimina-
tory selections). See Farmer, 511 U.S. at 837-838;
Brown, 520 U.S. at 414. But the factual allegations in
respondent’s complaint could not establish that petition-
ers knew of any serious risk that subordinates were en-
gaged in unlawful discrimination, much less knew of the
alleged unlawful conduct against respondent himself.
Furthermore, respondent’s factual allegations do not
show any causal relationship between petitioners’ own
conduct and respondent’s designation as a suspect “of
high interest.” Absent such allegations, respondent’s
right to relief was purely speculative.

c. The court of appeals’ holding implicates a clear
and well-developed split among the circuits on the ques-
tion whether a government official may be held person-
ally liable based on constructive notice of actual wrong-
doing or the risk of wrongdoing by subordinates, or
must instead have actual notice of the wrongdoing or
risk of wrongdoing.

As one commentator has noted, “[t]he Second Cir-
cuit’s test for supervisory liability is the most expansive
and the least reconcilable with Rizzo.” Michael S.
Bogren, Municipal Liability Under § 1983, in Sword &
Shield Revisited 215, 255 (Mary Massaron Ross ed.,
1998) (Bogren). But other circuits—the First, Fourth,
and Eighth Circuits—have also deviated from Rizzo’s
requirement that a supervisor be liable only when he or
she has some direct responsibility for the alleged consti-
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tutional violation. See ibid.; Rodriguez-Garcia v. Mu-
nicipality of Caguas, 495 F.3d 1, 10 (1st Cir. 2007) (hold-
ing that a plaintiff may establish supervisor liability by
showing “that the official had actual or constructive no-
tice of the constitutional violation”); Carter v. Morris,
164 F.3d 215, 221 (4th Cir. 1999) (stating that supervisor
liability requires a showing of “actual or constructive
knowledge of a risk of constitutional injury, deliberate
indifference to that risk, and an affirmative causal link
between the supervisor’s inaction and the particular
constitutional injury suffered by the plaintiff”) (internal
guotation marks omitted); Hall v. Lombardi, 996 F.2d
954, 961 (8th Cir. 1993) (“[P]roof of actual knowledge is
not an absolute prerequisite for imposing supervisory
liability. We have consistently held that reckless disre-
gard on the part of a supervisor will suffice to impose
liability.”) (internal quotation marks and citations omit-
ted), cert. denied, 510 U.S. 1047 (1994).

By contrast, the Third Circuit does not impose liabil-
ity on a supervisor unless the supervisor actually knew
of the subordinate’s conduct and either approved of it or
acquiesced in it. See Baker v. Monroe Twp., 50 F.3d
1186, 1194 (1995); id. at 1194 n.5 (noting “that other cir-
cuits have developed broader standards for supervisory
liability under section 1983”); id. at 1200-1201 (Alito, J.,
concurring and dissenting) (stating test and concluding
that actual knowledge of, and acquiescence in, an unlaw-
ful search could not be inferred under the circum-
stances). The Tenth Circuit has expressly followed the
Third Circuit. See, e.g., Woodward v. City of Worland,
977 F.2d 1392, 1400 (1992) (“We are persuaded that the
proper articulation of the test for supervisory liability
under section 1983 is that set forth by the Third Circuit
* * * where * * * supervisor liability requires ‘allega-
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tions of personal direction or of actual knowledge and
acquiescence.’”) (internal citation and quotation marks
omitted), cert. denied, 509 U.S. 923 (1993). The Seventh
Circuit has similarly rejected liability for a supervisor
who negligently fails to detect and prevent subordinate
misconduct, see Gossmeyer v. McDonald, 128 F.3d 481,
495 (1997), and it has required plaintiffs to establish that
supervisors were “personally involved or acquiesced in
the alleged constitutional violation,” Kelly v. Municipal
Courts, 97 F.3d 902, 909 (1996).

As then-Judge Roberts explained for the D.C. Cir-
cuit, when “supervisors cannot be shown to have the
requisite direct responsibility or to have given their au-
thorization or approval of * * * misconduct,” then “the
effort to hold them personally liable fades into respon-
deat superior or vicarious liability, clearly barred under
Section 1983.” International Action Ctr. v. United
States, 365 F.3d 20, 27 (2004) (internal quotation marks
omitted). The principles of restraint that this Court
applies in interpreting the scope of the Bivens cause of
action compel the same conclusion here. And that is
especially true in the context of this case, involving
claims against high-ranking government officials arising
out of the alleged conduct of inferior officials during an
unprecedented national-security crisis.

d. The question of the level of knowledge needed to
hold a supervisory official liable for wrongdoing commit-
ted by subordinate officials is of substantial importance
and warrants clarification by this Court. Cf. Bogren
257-258 (“The divergence of the circuits on the issue of
supervisory liability leads to the inescapable conclusion
that the Supreme Court will have to revisit this issue.
In the meantime, * * * there is no bright-line rule on
which a practitioner can rely.”). By permitting supervi-
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sory officials to be held liable based on a theory of con-
structive notice, the court of appeals has inappropriately
expanded the inferred Bivens remedy to encompass
something approaching respondeat superior liability.
That result poses a significant threat to high-level gov-
ernment officials of crippling personal liability, and ac-
cordingly exacerbates the practical harms of a Bivens
claim against supervisory officials. Cf. Robertson v.
Sichel, 127 U.S. 507, 515 (1888) (“Competent persons
could not be found to fill [supervisory] positions * * *
if they knew they would be held liable for all the torts
and wrongs committed by a large body of subordinates,
in the discharge of duties which it would be utterly im-
possible for the superior officer to discharge in per-
son.”). Moreover, a high-ranking official without actual
notice of wrongdoing by subordinates will necessarily
have little control over where the wrongdoing occurs or
where suit is brought. The divergence of authority
among the circuits is therefore patently unfair to high-
ranking officials.

In this case, the impact of the Second Circuit’s broad
conception of supervisory liability under Bivens, coupled
with its lenient pleading standard, is startling. As Judge
Cabranes observed, under the court of appeals’ decision,
the former Attorney General and current FBI Director
“may be required to comply with inherently onerous
discovery requests probing, inter alia, their possible
knowledge of actions taken by subordinates at the Fed-
eral Bureau of Investigation and the Federal Bureau of
Prisons at a time when [petitioners] were trying to cope
with a national and international security emergency
unprecedented in the history of the American Republic.”
App., infra, 69a. What is more, the court’s decision es-
tablishes a “blueprint” for “other plaintiffs claiming to
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be aggrieved by national security programs and policies
of the federal government * * * to require officials
charged with protecting our nation from future attacks
to submit to prolonged and vexatious discovery.” Id. at
69a-70a. The court of appeals decision producing that
unsettling result warrants this Court’s review.

CONCLUSION
The petition for a writ of certiorari should be granted.
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(iv) Personal Involvement

Defendants argue that the allegations of their per-
sonal involvement are too conclusory to defeat their
claims of qualified immunity. For the reasons discussed
above concerning the substantive due process claims,
plaintiffs have sufficiently alleged the personal involve-
ment of the Wardens. Whether they have alleged suffi-
cient facts concerning Ashcroft, the FBI Defendants or
the BOP defendants presents a closer question.

Generally, the assertion that high-level executive
branch members created an unconstitutional policy,
without more, would be insufficient to state a claim. See
Nuclear Transp. & Storage, Inc. v. United States, 890
F.2d 1348, 1355 (6th Cir. 1989) (“If a mere assertion that
a former cabinet officer and two other officials acted to
implement, approve, carry out, and otherwise facilitate
alleged unlawful policies were sufficient to state a claim,
any suit against a federal agency could be turned into a
Bivens action by adding a claim for damages against the
agency head and could needlessly subject him to the
burdens of discovery and trial.”) (internal quotation
omitted) (footnote omitted). Here, however, the post-
September 11 context provides support for plaintiffs’
assertions that defendants were involved in creating
and/or implementing the detention policy under which
plaintiffs were confined without due process. See gener-
ally the April 2003 OIG Report.” In addition, plaintiffs

% The April 2003 OIG report, which discusses the detention of aliens
held on immigration violations after September 11, 2001, suggests the
involvement of Ashcroft, the FBI Defendants, and the BOP Defendants
in creating or implementing a policy under which plaintiffs were con-
fined in restrictive conditions until cleared by the FBI from involve-
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have alleged that defendants were aware of the atypi-
cally restrictive conditions of their lengthy confinement.
See Richardson, 347 F.3d at 435 (supervisory liability
under Bivens may be shown by “creation of a policy or
custom that sanctioned conduct amounting to a constitu-
tional violation, or allowing such a policy or custom to
continue,” or by the “failure to act on information indi-
cating that unconstitutional acts were occurring.”).

In addition, some of the defendants, in disclaiming
responsibility, suggest that other defendants (who also
disclaim responsibility) were personally involved.

ment in terrorist activities. See, e.g., 37-38 (Stuart Levey, an Associate
Deputy Attorney General, stated that “the idea of detaining September
11 detainees until cleared by the FBI was ‘not up for debate.” He said
he was not sure where the policy originated, but thought the policy
came from ‘at least’ the Attorney General.”); 39 (Daniel Levin, Counse-
lor to the Attorney General, “described a ‘continuous meeting’ for the
first few months after the terrorist attacks involving the Attorney
General, Deputy Attorney General, FBI Director, and [then Assistant
Attorney General Michael] Chertoff, and said he was sure that the issue
of holding aliens until they were cleared was discussed.”); 112 (“MDC
officials placed all incoming September 11 detainees in the ADMAX
SHU without conducting the routine individualized assessment. BOP
Director Kathy Hawk Sawyer told the OIG that this designation
resulted from the FBI's assessment and was not the BOP’s ‘call.”’); 113
(“Rardin . . . directed wardens in his region not to release inmates
classified by the BOP as ‘terrorist related’ from restrictive detention in
SHUs until further notice.”); 116 (“Cooksey’s October 1, 2001 memo-
randum . . . directed all BOP staff, including staff at the MDC, to con-
tinue holding September 11 detainees in the most restrictive conditions
of confinement possible” until cleared by the FBI); 42, 49, 60 (mention-
ing Rolince and Maxwell’s roles in the clearance process) and 69-71 (cri-
ticizing the pace of the FBI clearance process, the “indiscriminate and
haphazard manner in which the labels of ‘high interest,’ ‘of interest,’ or
‘of undetermined interest’ were applied to many aliens who had no
connection to terrorism,” and explaining that the delays in clearing
detainees had “enormous ramifications” for those detainees).
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Ashcroft states, for example, that the MDC officials
were not responsible: “BOP’s decision to place detain-
ees in administrative segregation under § 541.22(a) until
cleared by the FBI was driven by national security and
foreign threat concerns which wardens and prison offi-
cials were in no position to second guess.” Br. at. 13.
Rolince argues that it was the BOP’s decision, and not
the FBI’s, to detain plaintiffs in the ADMAX SHU, and
there are “no nonconclusory factual allegations that
Rolince . . . was personally aware that the BOP relied
upon the FBI clearance process in designating plaintiffs
to more restrictive housing units within the MDC.”
Rolince Br. at 4-5. For their part, the BOP defendants
contend that they were not responsible, either. Cooksey
states, for example, that the MDC defendants exercised
independent judgment that “breaks the chain of caus-
ation” between the alleged deprivations and his actions.
Cooksey Br. at 10.** See also fn.20, supra.

Plaintiffs should not be penalized for failing to assert
more facts where, as here, the extent of defendants’ in-
volvement is peculiarly within their knowledge. See
Gomez, 446 U.S. at 641. Plaintiffs have alleged suffi-
cient facts to warrant discovery as to the defendants’
involvement, if any, in a policy that subjected plaintiffs
to lengthy detention in highly restrictive conditions
while being deprived of any process for challenging that
detention.

L As discussed in footnote 2, “the BOP Defendants” is used here to
refer to the defendants who were upper-level managers of that agency
(Hawk Sawyer, Cooksey and Rardin), as distinct from the facility-based
defendants (the Wardens and the MDC Defendants).
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(v) Discovery

The issue of qualified immunity should be addressed
at the earliest appropriate stage. Where, as here, there
are factual disputes that bear on the availability of the
defense, discovery may be structured accordingly. See
Crawford-El, 523 U.S. at 599-600. Rule 26 of the Fed-
eral Rules of Civil Procedure “vests the trial judge with
broad discretion to tailor discover narrowly and dictate
the sequence of discovery.” Id. The personal involve-
ment, if any, of the non-MDC defendants should be the
subject of the initial stage of discovery. Accordingly,
discovery concerning Ashcroft, the FBI Defendants
(Mueller, Maxwell, and Rolince), and the BOP Defen-
dants (Sawyer, Cooksey, and Rardin) will be generally
limited to inquiries into their involvement in the alleged
denials of due process. Appropriate topics will include
whether the individual defendant participated in the
creation and implementation of the policy or policies
under which plaintiffs were detained, whether he or she
had knowledge of the conditions under which plaintiffs
were detained, and the defendant’s involvement in or
knowledge of the clearance process and the alleged by-
passing of BOP procedures for challenging administra-
tive segregation of pretrial detainees. Any dispute
about the precise form(s) and scope of discovery shall be
resolved by Judge Gold. Once he determines that dis-
covery related to the issue is completed, defendants may
file a properly supported motion for summary judgment.

2. Excessive Force (Claims 3 and 4)

Plaintiffs allege that they were physically abused by
MDC officers, and that Warden Hasty, among others,
failed to take reasonable measures to prevent or remedy
this abuse in violation of the Fifth and Eighth Amend-



120a

ments. For the reasons discussed above in connection
with plaintiffs’ due process claims, I reject Hasty’s argu-
ment that plaintiffs do not adequately allege his per-
sonal involvement in the alleged deprivations of plain-
tiffs’ rights.

Hasty’s motion to dismiss claims 3 and 4 is denied.
3. Interference with Right to Counsel (Claim 5)

Plaintiffs allege that Warden Hasty, among others,
interfered with plaintiffs’ right to counsel in violation of
the Sixth Amendment. The unreasonable interference
with an accused person’s ability to consult counsel vio-
lates the Sixth Amendment. Benjamin v. Fraser, 264
F.3d 175, 185 (2d Cir. 2001). The right to counsel atta-
ches “at or after the initiation of adversary judicial
proceedings,” whether by way of “indictment, informa-
tion, or arraignment.” See Kirby v. lllinois, 406 U.S.
682, 689 (1972). In evaluating whether a pretrial de-
tainee’s right to counsel was impaired, a court must de-
termine whether the restrictions imposed unjustifiably
obstructed the right of access to counsel or to the courts
“in the light of the central objective of prison adminis-
tration, safeguarding institutional security.” Benjamin,
264 F.3d at 87 (internal quotation marks omitted).

Plaintiffs allege that while detained in the ADMAX
SHU, MDC defendants substantially interfered with
plaintiffs’ ability to communicate with counsel by, am-
ong other things, preventing ElImaghraby from speaking
over the telephone with his attorney for almost two
months; subsequently disconnecting the phone when
plaintiffs complained about the conditions of their con-
finement; videotaping ElImaghraby’s meetings with his
attorney; ransacking Elmaghraby’s cell while he met
with his attorney; subjecting EImaghraby to strip sear-
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ches after non-contact visits with his attorney; prevent-
ing Igbal from meeting with his attorney by falsely tell-
ing the attorney that Igbal had been transferred out of
the MDC; and routinely delaying Igbal’s receipt of legal
mail. Plaintiffs allege that this interference with counsel
was pursuant to a discriminatory policy, and that Hasty
and other defendants knew of this interference and did
nothing to remedy it.

Hasty contends that plaintiffs’ claim fails because
they did not state in their complaint that adversarial
judicial pleadings had been initiated such that the right
to counsel would attach. Hasty contends that by leaving
this critical fact out of their complaint, plaintiffs have
“sandbagged” Hasty, who had apparently been operat-
ing under the assumption that plaintiffs were “held in
mere administrative detention until their release.” Has-
ty Br. at 9. Plaintiffs assert that this Court may take ju-
dicial notice of Elmaghraby and Igbal’s arraignment
dates (October 1, 2001 and November 5, 2001 respec-
tively).

While the complaint could have been more transpar-
ent regarding plaintiffs’ status as pretrial detainees fac-
ing criminal charges, it states that plaintiffs were ar-
rested, held in the MDC after their arrest, transported
to court on numerous occasions, and interfered with
when they sought to communicate with their “criminal
defense” attorneys. Such statements were sufficient to
alert Hasty to the allegation that plaintiffs were not be-
ing held in mere administrative detention. Hasty’s mo-
tion to dismiss this claim is denied.

4. Denial of Medical Treatment (Claims 6 and 7)

Plaintiffs allege that they were denied adequate med-
ical treatment in violation of the Fifth and Eighth
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Amendments. Defendant Nina Lorenzo, a physician’s
assistant at the MDC while plaintiffs were confined
there, contends that (1) plaintiffs fail to state a claim;
and (2) she is entitled to qualified immunity.

To state a cause of action under the Eighth Amend-
ment for denial of medical care, a plaintiff must allege
that a defendant has exhibited deliberate indifference to
his serious medical needs. Estelle v. Gamble, 429 U.S.
97, 106 (1976).? The deliberate indifference standard
incorporates both an “objective” prong—that the alleged
deprivation be sufficiently serious—and a “subjective”
prong—that the defendant acted with *“a sufficiently
culpable state of mind.” Hathaway v. Coughlin, 37 F.3d,
63, 66 (2d Cir. 1994) (“Hathaway 17).

a. Objective Test

There is “no settled, precise metric” for determining
whether a prisoner’s condition is “sufficiently serious”
such that liability under the Eighth Amendment may

2 The standard for alleging a due process violation grounded in the
denial of adequate health care may be less rigorous than the Eighth
Amendment standard. See Bryant v. Maffucci, 923 F.2d 979, 983 (2d
Cir. 1991) (“Although a pretrial detainee’s due process rights to ad-
equate medical treatment are at least as great as the Eighth Amend-
ment protections available to prison inmates, the Supreme Court has
left unresolved what standard applies.” (citation omitted)). Courts,
however, have applied the same analysis to both claims. See Davis v.
Reilly, 324 F. Supp. 2d 361, 367 (E.D.N.Y. 2004) (regardless of the
“academic distinction,” standard for analyzing pretrial detainee’s due
process claim is same as the standard under the Eighth Amendment);
Cuoco v. Moritsugu, 222 F.3d 99, 106 (2d Cir. 2000) (applying Eighth
Amendment deliberate indifference test to pretrial detainee’s claim
under the Due Process Clause of the Fifth Amendment). Because I find
that plaintiffs state an Eighth Amendment claim, I need not determine
here whether there is a less rigorous for stating a due process claim.
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attach. See Brock v. Wright, 315 F.3d 158, 162 (2d Cir.
2003). Factors courts consider include whether a rea-
sonable doctor would perceive the medical need in ques-
tion as worthy of treatment; whether the condition sig-
nificantly affects daily activities; and whether the condi-
tion results in chronic and substantial pain. Id.

Plaintiffs allege that (1) after Elmaghraby was
pushed into a hard surface and broke his teeth, Lorenzo
provided EImaghraby with antibiotics, but those antibi-
otics were confiscated by Lieutenant Ortiz upon Elma-
ghraby’s return to the ADMAX SHU; (2) after Lorenzo
misdiagnosed Elmaghraby’s hypothyroidism as asthma,
the condition worsened, and EImaghraby had to undergo
surgery; and (3) after a severe beating by MDC officers,
Igbal requested medical assistance from Lorenzo, but
she was told by Shacks, the Unit Manager, to leave the
ADMAX SHU without providing medical assistance;
Igbal did not receive any medical care for two weeks af-
ter the assault, despite suffering from excruciating pain.
The latter two allegations—which are the grounds upon
which plaintiffs’ claims against Lorenzo are based—
state a sufficiently serious condition to satisfy the objec-
tive test. See id. (“the Eighth Amendment forbids not
only deprivations of medical care that produce physical
torture and lingering death, but also less serious denials
which cause or perpetuate pain.” (internal quotation
omitted).

b. Subjective Test

Under the subjective test, deliberate indifference re-
quires more than negligence: “a prison official does not
act in a deliberately indifferent manner unless that offi-
cial ‘knows of and disregards an excessive risk to inmate
health or safety; the official must both be aware of facts
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from which the inference could be drawn that a substan-
tial risk of serious harm exists, and he must also draw
the inference.”” Hathaway I, 37 F.3d at 66 (quoting
Farmer v. Brennan, 511 U.S. 825, 837 (1994)). Defen-
dants argue that plaintiffs allege, at most, negligence.
See Hathaway v. Coughlin, 99 F.3d, 550, 553 (2d Cir.
1996) (“Hathaway I11”) (“‘mere medical malpractice’ is
not tantamount to deliberate indifference”). In particu-
lar, defendants assert that because Lorenzo made some
efforts to treat plaintiffs (i.e., prescribing antibiotics and
(erroneously) asthma medicine; and reporting to the
ADMAX SHU to provide medical services to Igbal), the
allegations demonstrate direct attention to plaintiffs’
needs which negate a possible finding of indifference.
See McGann v. Coombe, 1997 WL 88719, *2 (E.D.N.Y.
1997) (prescription of improper gout medicine shows
attention and not indifference to prisoner’s needs). In
addition, defendants argue that because plaintiffs allege
that Shacks instructed Lorenzo to leave the ADMAX
SHU without providing medical assistance to Igbal, the
claim must fail unless plaintiffs’ can demonstrate a duty
on Lorenzo’s part to disregard or override Shacks’s di-
rections.

As demonstrated by virtually all of the cases cited by
Lorenzo, determining whether her conduct is actionable
will require some discovery. See, e.g., Richardson, 347
F.3d 431 (deciding issue on summary judgment); Her-
nandez v. Keane, 341 F.3d 137 (2d Cir. 2003) (affirming
grant of judgment as a matter of law after jury trial);
see also Phelps v. Kapnolas, 308 F.3d 180, 186 (2d Cir.
2002) (allegation that prison officials knew that diet was
inadequate and likely to inflict pain and suffering suffi-
ciently pleads the subjective element of the deliberate
indifference test); cf. Fed. R. Civ. P. 9(b) (“Malice, in-
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tent, knowledge, and other conditions of mind of a per-
son may be averred generally.”). Plaintiffs’ allegations
that Lorenzo was deliberately indifferent when she
misdiagnosed EImaghraby and failed to treat Igbal (al-
beit after being instructed not to provide treatment at
the ADMAX SHU) are sufficient to state a claim.

The deliberate indifference standard for a prisoner’s
Eighth Amendment claims was clearly established dur-
ing the period of plaintiffs’ confinement at the MDC in
2001 and 2002. See Estelle, 429 U.S. at 106. Lorenzo
asserts that plaintiffs have not shown “that she should
reasonably have known that her conduct fell short of
meeting her legal duties” under that standard, and thus
she is entitled to qualified immunity. Reply Br. at 6.
Although Lorenzo may ultimately prevail on that ground
and others as well, it is too early to make the determina-
tion. What Lorenzo knew; whether she in fact made a
misdiagnosis; if so, whether it was mere negligence;
whether she was bound to follow Shacks’s direction; and
whether she acted reasonably under the circumstances
are among the questions that cannot be resolved at this
early stage. Lorenzo’s motion to dismiss Claims Six and
Seven is therefore denied.

5. Unreasonable Searches (Claim 9)

Plaintiffs allege that they were subjected to unrea-
sonable strip and body-cavity searches in violation of the
Fourth Amendment. Specifically, they allege that there
was a policy under which (1) they were subjected to
daily strip and body-cavity searches for no legitimate
penological reason and without reasonable suspicion;
and (2) they were searched multiple times whenever
transported to court or the medical department, despite
remaining in continuous custody from one search to the
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next. They further allege that Hawk Sawyer, Hasty,
and Zenk were either instrumental in establishing the
search policy or, knowing that the searches were being
conducted in an unconstitutional manner, failed to pre-
vent or remedy the practice.

Defendants contend that plaintiffs fail to state a vio-
lation of a clearly established right because the searches
at issue served the legitimate goal of ensuring that de-
tainees were not in possession of dangerous or unlawful
contraband. They further assert that plaintiffs fail to
sufficiently allege their personal involvement.

a. The Legal Standard

The Fourth Amendment prohibits “unreasonable”
searches, “a somewhat amorphous standard whose mea-
ning varies with the context in which a search occurs
and the circumstances of the search.” N.G. v. Connecti-
cut, 382 F.3d 225, 230 (2d Cir. 2004). The Supreme
Court has held that a policy of subjecting pretrial de-
tainees to strip searches after contact visits did not vio-
late the Fourth Amendment, see Bell, 441 U.S. at 546,
but “Bell did not ‘read out of the Constitution the provi-
sion of general application that a search be justified as
reasonable under the circumstances.”” Shain v. Ellison,
273 F.3d 56, 64 (2d Cir. 2001) (quoting Weber v. Dell, 804
F.2d 796, 800 (2d Cir. 1986); see also Covino v. Patrissi,
967 F.2d 73, 78 (2d Cir. 1992) (pretrial detainees retain
a limited right to bodily privacy, and thus have the right
to be free from bodily searches that are unreasonable
under the circumstances of their confinement); cf. N.G.
v. Connecticut, 382 F.3d at 238 (Sotomayer, J., dissent-
ing in part) (“Our caselaw consistently has recognized
the severely intrusive nature of strip searches and
placed strict limits on their use.”).
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The Second Circuit has evaluated the constitutional-
ity of strip and body-cavity searches under two different
tests: the Covino/Turner reasonable relation test and
the Shain/Weber reasonable suspicion test. Here, plain-
tiffs assert that Shain/Weber provides the applicable
standard, while Hawk Sawyer contends that plaintiffs’
claim should be analyzed under the Covino/Turner rea-
sonable relation standard. | agree with Hawk Sawyer.

In Covino, the Second Circuit evaluated whether a
prison regulation permitting random visual body-cavity
searches of a pretrial detainee violated the Fourth
Amendment by analyzing whether the regulation was
“reasonably related to legitimate penological interests.”
967 F.2d at 75, 78. In making such a determination, the
Second Circuit applied the four-factor test set forth in
Turner v. Safley, 482 U.S. 78 (1987): “(i) whether there
is a valid, rational connection between the prison regula-
tion and the legitimate governmental interest put for-
ward to justify it; (ii) whether there are alternative
means of exercising the right in question that remain
open to prison inmates; (iii) whether accommodation of
the asserted constitutional right will have an unreason-
able impact upon guards and other inmates . . . ; and
(iv) whether there are reasonable alternatives available
to the prison authorities.” Covino, 967 F.2d at 78-79
(citing Turner, 482 U.S. at 89-90). The Covino Court
held that a random visual body-cavity search policy was
not an unreasonable regulation, and affirmed the denial
of a motion for a preliminary injunction. Id. at 80. The
Court noted, though, that plaintiff’s claim had not been
dismissed because “it was not clear from the testimony
at the preliminary injunction hearing whether the
search procedure was being applied in a purely random
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manner or if the searches were intended to harass, in-
timidate, or punish [the inmate]”. 1d. at 80.

In Shain, the Second Circuit reviewed its cases on
the constitutionality of searching persons charged with
misdemeanors,”® and held that, in light of those deci-
sions, “no law enforcement officer reasonably could have
believed that it was permissible to perform [a strip
search on an individual arraigned on misdemeanor
charges] absent individualized reasonable suspicion.”
Shain, 273 F.3d at 59. Shain delineated a bright line
between a prison, where convicted felons are housed,
and a jail, “a place where persons awaiting trial or those
convicted of misdemeanors are confined.” 1d. at 65 (in-
ternal quotation omitted). In a prison, the appropriate
test for determining the constitutionality of a search
policy was the Covino/Turner reasonable relation test.
Id. at 65-66. In ajail, on the other hand, the determina-
tion should be made by whether there was reasonable
suspicion for the search. 1d.

Plaintiffs argue that the MDC is the federal equiva-
lent of a jail, and thus the clearly established applicable
law is Shain/Weber (Shain was decided on October 19,
2001). 1 conclude, however, that plaintiffs are much
more closely situated to the pretrial detainee held in
prison in Covino than the misdemeanants and minor
offenders of Shain/Weber. The MDC holds both

B Those cases are Weber v. Dell, 804 F.2d 796 (2d Cir. 1986) (holding
that the Fourth Amendment precludes prison officials from performing
strip/body-cavity searches of arrestees charged with misdemeanors
absent reasonable suspicion that the arrestee is concealing contraband);
Walsh v. Franco, 849 F.2d 66 (2d. Cir. 1988) (reaffirming Weber); and
Wachtler v. County of Herkimer, 35 F.3d 77 (2d Cir. 1994) (applying
Weber to post-arraignment strip searches of a person charged with a
misdemeanor
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pre-trial detainees and convicted criminals of all secu-
rity levels. Moreover, plaintiffs were pretrial detainees
who had been flagged, legitimately or not, as being “of
high interest” to the post[-]September 11 investigation
and were being held in a maximum security unit.

At the very least, it was not clearly established in the
fall of 2001 that pretrial detainees held in highly restric-
tive detention in a federal facility could be searched only
upon reasonable suspicion. Cf. N.G. v. Connecticut, 382
F.3d at 235 (“Perhaps the Turner standard applies to a
state facility confining juveniles . . . awaiting trial for
[conduct that would be a crime if committed by an
adult.]”). There is no dispute, however, that during the
period in which plaintiffs were confined in the ADMAX
SHU, it was clearly established that a strip and body-
cavity search policy had to be reasonably related to le-
gitimate penological goals. See Bell, 441 U.S. 576 [sic];
Covino, 967 F.2d at 76-78.

b. Reasonable Relation

Under the Covino/Turner reasonable relation stan-
dard, plaintiffs state a constitutional violation. Plaintiffs
assert that they were subjected to a policy of serial and
daily suspicionless strip and body-cavity searches,
and that such a policy was unmoored from any legiti-
mate penological interest. Plaintiffs do not dispute that
there are legitimate justifications for strip or body-cav-
ity searches—see Bell, 441 U.S. at 558-560 (upholding
body—cavity searches after contact visits); Covino, 967
F.2d at 77-80 (upholding random searches)—but they
allege that such justifications were not present here. Cf.
Covino, 967 F.2d at 80 (random visual searches are con-
stitutional, but plaintiff’s claim not dismissed because it
was unclear whether purportedly random search proce-
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dure was being used to harass or punish the inmate);
Hodges v. Stanley, 712 F.2d 34, 35 (2d Cir. 1983) (second
search of administrative detainee appears to be unrea-
sonable when detainee had been under continuous escort
after initial search) (citing Bono v. Saxbe, 620 F.2d 609,
617 (7th Cir. 1980) (Bell rationale does not justify strip
searches after noncontact, supervised visits absent a
showing that there is some risk that contraband will be
smuggled into the prison)). In sum, the success or fail-
ure of these claims as well will turn on the particular
facts of the case.

c. Personal Involvement

Hawk Sawyer, Hasty, and Zenk all seek dismissal
based on an asserted failure to allege their personal in-
volvement in the allegedly unreasonable searches.
Hasty argues that plaintiffs do not allege that he partici-
pated in or witnessed any challenged search. Zenk con-
tends that the specific searches alleged by plaintiffs oc-
curred prior to April 22, 2002, the day Zenk became
warden, and Hawk Sawyer argues that plaintiffs have
failed to allege that she participated in, or was even in-
formed of, the alleged unconstitutional searches.

Plaintiffs have sufficiently alleged the personal in-
volvement of the Wardens. See McKenna, 386 F.3d at
433-34. Zenk’s claim that plaintiff’s [sic] allegations
pre-date his involvement is defeated by my obligation to
draw all factual inferences from the facts alleged in
plaintiffs’ favor. Such a claim, if accurate, can be re-
solved at the Rule 56 stage after discovery has been
completed.

I find, however, that plaintiffs’ have failed to ade-
guately allege the involvement of Hawk Sawyer in the
challenged searches. To be sure, Hawk Sawyer’s (and
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the BOP Defendants’)® involvement is alleged in con-
clusory fashion at two locations in the complaint. See 1
134, 142. But those boilerplate allegations conflict with
the specific allegation in 1 58 that “[t]he procedures for
handling detainees on the ADMAX SHU was developed
by [certain MDC personnel] at the request of Defendant
Hasty.” Moreover, as compared to the alleged policy to
deprive detainees of their due process rights, the strip
search allegations against Hawk Sawyer draw less sup-
port from the context in which defendants’ conduct oc-
curred.”® Accordingly, Hawk Sawyer’s motion to dismiss
the claim is granted.

6. Interference with Religious Practices (Claim 10)

Plaintiffs allege that, as a matter of policy, MDC offi-
cers interfered with their religious practices in violation
of the Free Exercise Clause of the First Amendment.
Specifically, plaintiffs allege that MDC officers banged
on their cells while they were praying, routinely confis-
cated their copies of the Koran, and refused to permit
plaintiffs to participate in Friday prayer services with
other Muslims. Plaintiffs allege that the Wardens,

% 1t is not clear from the complaint whether plaintiffs intended to
assert this claim against Cooksey and Rardin, the other higher-level
BOP Defendants. Plaintiffs have not alleged grounds to support a
claim that Cooksey and Rardin were personally involved in the unrea-
sonable search policy. To the extent that plaintiffs intended to assert
such claims, those claims are dismissed.

% See Office of the Inspector General, Supplemental Report on Sep-
tember 11 Detainees’ Allegations of Abuse at the Metropolitan Deten-
tion Center in Brooklyn, New York 33-35 (December 2003) (discussing
strip searches conducted by MDC staff, and stating that it did not
appear that the MDC issued written policies for when detainees were
to be strip searched, and to the extent there may have been a policy, it
was applied inconsistently).
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among others, were instrumental in the implementation
of such a policy, or that they knew (or should have
known) that their subordinates were unlawfully interfer-
ing with plaintiffs’ religious practices but did nothing to
curtail such actions. The Wardens assert, among other
things, that plaintiffs should have complained through
administrative channels, and that plaintiffs have failed
to sufficiently allege their personal involvement. In ad-
dition, Hasty asserts that he reasonably deferred to the
MDC chaplain on issues concerning the religious accom-
modation of inmates at the ADMAX SHU.

While inmates “clearly retain protections afforded by
the First Amendment,” there are limitations based on
institutional security, among other things. O’Lone v.
Shabazz, 482 U.S. 342, 348-49 (1987). A challenge to a
prison policy on those grounds requires the court to de-
termine whether the policy is reasonably related to le-
gitimate penological interests. Id. at 349. In O’Lone,
the Court held that regulations that may prevent Mus-
lims from attending Jumu‘ah (a weekly service held ev-
ery Friday afternoon) were reasonably related to a legit-
imate concern for institutional safety.® Id. at 345,
350-51, 53.

Here, plaintiffs have stated a claim under the First
Amendment. Whether the policy or policies that alleg-
edly impinged on their rights existed, and if so whether
they were reasonably related to legitimate objectives
are not questions that can be resolved on a motion to

% The challenged regulations in O’Lone concerned the prison’s
policies of assigning inmates to jobs outside the main building and pre-
venting those inmates from returning to the main building during the
day (where the Jumu‘ah service was held). 482 U.S. at 355-47 [sic].
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dismiss. Cf. O’'Lone, 482 U.S. at 350-353 (the Supreme
Court’s determination that regulations were reasonably
related to legitimate objectives was grounded in testi-
mony by, among others, prison officials at a two-day
hearing before the district court). Similarly, whether
Hasty deferred to the MDC chaplain, and whether such
deference was reasonable, are questions for summary
judgment or trial.

Plaintiffs have also sufficiently alleged the Wardens’
personal involvement. They need not allege that the
Wardens themselves banged on cells or confiscated
Korans to state a claim of supervisory liability. Cf.
Noguera v. Hasty, 2001 WL 243535, at *3 (S.D.N.Y.
March 12, 2001) (where “the parties dispute almost ev-
ery fact relevant to the qualified immunity determina-
tion, particularly the extent of the information provided
to [the supervisory defendants] . . . and the response
of those officers to the information provided,” summary
judgment is not warranted). Plaintiffs have alleged that
the Wardens had knowledge of the violations and al-
lowed them to continue; their disavowal of such knowl-
edge does not warrant dismissal of these claims.

7. Racial and Religious Discrimination
(Claims 11 and 12)

Plaintiffs allege that harsher conditions of confine-
ment were imposed upon them because of their religious
beliefs and race, in violation of the First Amendment
and the Equal Protection Clause of the Fifth Amend-
ment, respectively. They claim that defendants created
or implemented such a discriminatory policy, or failed to
remedy the policy once it was imposed. Defendants as-
sert that plaintiffs fail to state a constitutional violation
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and have not sufficiently alleged their personal involve-
ment|.]

“No person can be punished for entertaining or pro-
fessing religious beliefs or disbeliefs.” People of State of
11l. ex rel. McCollum v. Board of Ed. of School Dist. No.
71, Champaign County, Ill., 333 U.S. 203, 210 (1948)
(internal quotation omitted). While the protections af-
forded by the First Amendment may be limited in the
prison setting for legitimate penological reasons, see
O’Lone v. Shabazz, 482 U.S. at 348-49, a prisoner may
not be punished because of his religious beliefs. See,
e.g., Cooper v. Pate, 378 U.S. 546, 546 (1964) (prisoner’s
denial of privileges because of religious beliefs states a
§ 1983 claim) (citing Pierce v. LaVallee, 293 F.2d 233,
235 (2d Cir. 1961) (prisoner’s allegation of punishment
based upon religious beliefs states a First Amendment
claim)); Salahuddin v. Dalsheim, 1996 WL 384898, at
*12 (S.D.N.Y. July 9, 1996) (denying motion to dismiss
where inmate alleged that his transfer to a new facility
violated his free exercise rights). Nor can a prisoner be
punished because of his race. See, e.g., Turner, 482 U.S.
at 84 (prisoners protected against invidious racial dis-
crimination by the Equal Protection Clause); cf. John-
sonv. California, 125 S. Ct. 1141, 1146 (2005) (“all racial
classifications” imposed by government, including those
in the prison context, must be analyzed under strict
scrutiny).

Defendants contend that plaintiffs cannot state an
equal protection claim because they have not alleged
sufficient facts to show that (1) defendants acted with
discriminatory animus or (2) plaintiffs were treated dif-
ferently than members of another protected class. |
disagree.
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Proof of racially discriminatory intent is required to
establish a violation of the Equal Protection Clause.
Village of Arlington Heights v. Metropolitan Housing
Dev. Corp., 429 U.S. 252, 265 (1977). Such proof is not
required, however, to survive a motion to dismiss. See
Phillip v. Univ. of Rochester, 316 F.3d 291, 298 (2d Cir.
2003) (allegation that plaintiffs were singled out for mal-
treatment from a group that contained non-minorities is
sufficient to survive a motion to dismiss). Arlington
Heights, which defendants rely upon, is not to the con-
trary. There, the Court upheld a challenged zoning de-
cision because the respondents, after trial, had “failed to
carry their burden of proving that discriminatory pur-
pose was a motivating factor in the Village’s decision.”
429 U.S. at 270. The Court elaborated on the fact-speci-
fic nature of the inquiry: “Determining whether invidi-
ous discriminatory purpose was a motivating factor de-
mands a sensitive inquiry into such circumstantial and
direct evidence of intent as may be available.” 1d. at
266. Such evidence may include the “historical back-
ground of the decision” and the “specific sequence of
events leading up to the challenged decision.” Id. at
267.

Here, plaintiffs allege that they were confined under
significantly harsher conditions than other pretrial de-
tainees because of their race and religion, and not be-
cause of any evidence that they were involved in terror-
ist activity. | cannot conclude as a matter of law that
there is no set of facts consistent with plaintiffs’ allega-
tions that could entitle them to relief.

Defendants argue that plaintiffs fail to describe how
defendants’ treatment of other races was different than
the treatment of plaintiffs. Plaintiffs are not required,
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however, to plead such facts in order to proceed with
their claim. See Pyke v. Cuomo, 258 F.3d 107, 110 (2d
Cir. 2001) (“a plaintiff who . . . alleges an express ra-
cial classification . . . is not obligated to show a better
treated, similarly situated group of individuals of a dif-
ferent race in order to establish a claim of denial of
equal protection.”). In any event, the allegation that
plaintiffs were singled out for harsher treatment be-
cause of race and religion necessarily implies that other
non-Muslim, non-Arab prisoners confined at MDC dur-
ing the same period were not subjected to similarly
harsh treatment. See People United for Children, Inc.
v. The City of New York, 108 F. Supp. 2d 275, 297 n.15
(S.D.N.Y. 2000) (denying motion to dismiss equal protec-
tion claims; allegations imply that plaintiffs were treated
differently).

a. Personal Involvement

Defendants argue that plaintiffs have failed to suffi-
ciently allege their personal involvement. | agree with
respect to the BOP Defendants but not with respect to
Ashcroft, the FBI Defendants, or the Wardens. Plain-
tiffs assert that Ashcroft was the principal architect of
the challenged policies (Compl. { 10), and that Rolince
and/or Maxwell classified them as “of high interest” be-
cause of their race, religion, or national origin. (Compl.
1 51.) Insupport of this assertion, plaintiffs allege that
“all Arab Muslim men arrested on criminal or immigra-
tion charges while the FBI was following an investiga-
tive lead into the September 11th attacks—however un-
related the arrestee was to the investigation—were im-
mediately classified as “of interest” to the post-Septem-
ber 11th investigation. (Compl. § 52.) Taking those alle-
gations as true, it cannot be said that there are [sic] no
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set of facts on which the plaintiffs would be entitled to
relief as against Ashcroft and the FBI Defendants.
Though Plaintiffs assert that the BOP defendants were
instrumental in the imposition of the challenged policies,
they do not allege that those defendants were involved
in the challenged classification. Accordingly, these
claims are dismissed against the BOP Defendants. Al-
though plaintiffs also have not alleged that the Wardens
were involved in their initial classification, they have
alleged that the Wardens were personally involved in
imposing harsher conditions of confinement because of
plaintiffs’ race and religion. Such a challenge, combined
with the allegations of their treatment at the MDC, is
sufficient to state a claim against the Wardens and de-
feat the assertion of qualified immunity on a motion to
dismiss.

F. Plaintiffs’ Statutory Claims
1. Religious Freedom Restoration Act (Claims 13-15)

Plaintiffs allege violations of their rights under the
Religious Freedom Restoration Act, 42 U.S.C. § 2000bb
et seq. (“RFRA”). Specifically, they allege that because
of their religious beliefs, they were subjected to (1)
harsher conditions of confinement; (2) interference with
their religious practice; and (3) physical and verbal
abuse, and that these actions imposed a substantial bur-
den on their religious exercise and belief. Defendants
assert, among other things, that they are entitled to
gualified immunity because it was not clearly estab-
lished in October 2001 that RFRA applied to federal
officials. I agree.
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RFRA prohibits government®” from “substantially
burden[ing]” a person’s exercise of religion even if
the burden results from a rule of general applicability
unless the government can demonstrate the burden
“(1) is in furtherance of a compelling governmental in-
terest; and (2) is the least restrictive means of further-
ing that compelling governmental interest.” 42 U.S.C.
§ 2000bb-1. In City of Boerne v. Flores, 521 U.S. 507
(1997), the Supreme Court “invalidated RFRA as ap-
plied to States and their subdivisions, holding that the
Act exceeded Congress’ remedial powers under the
Fourteenth Amendment.” Cutter v. Wilkinson, 125
S. Ct. 2113, 2118 (2005).

Plaintiffs argue that RFRA’s application to federal
officials was clearly established during the relevant pe-
riod because (1) Browne v. United States, 176 F.3d 25
(2d Cir. 1999), implicitly holds that RFRA applies to
federal officials; (2) other circuit courts that have con-
sidered the question post-Boerne have uniformly held
that RFRA applies to federal officials; and (3) Congress
amended RFRA post-Boerne (and prior to the alleged
violations here) to eliminate references to state govern-
ments, and thus defendants could not have reasonably
believed that RFRA did not apply to their actions. |
find, however, that support for the proposition that it
was clearly established in the Second Circuit that RFRA
applied to federal officials during the 2001-2002 period

’ The term “government” includes “a branch, department, agency,
instrumentality, and official (or other person acting under color of law)
of the United States.” § 2000bb-2(1). RFRA accordingly reaches
officials acting in their individual capacities[.] See Solomon v. Chin,
1997 WL 160643, at *5 (S.D.N.Y. April 7, 1997) (allowing claim under
RFRA to proceed against prison officers in their individual capacities).
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is too tenuous to provide a basis for denying qualified
immunity. Cf. Back, 365 F.3d at 129-130 (clearly estab-
lished analysis based on whether the decisional law of
the Supreme Court and the applicable circuit court sup-
ports the existence of the right in question).

Neither the Supreme Court nor the Second Circuit
has directly addressed the applicability of RFRA to fed-
eral officials post-Boerne. See Cutter, 125 S. Ct. at 2118
n.2 (“RFRA, Courts of Appeals have held, remains oper-
ative as to the Federal Government and federal territo-
ries and possessions. This Court, however, has not had
occasion to rule on the matter.”) (citations omitted);
Browne, 176 F.3d at 26. In Browne, the Second Circuit
affirmed the dismissal of a claim asserting that an IRS
judgment violated RFRA. Id. The district court had
guestioned RFRA’s continuing constitutionality post-
Boerne, but assumed it was constitutional for the pur-
poses of its decision. See Browne v. United States, 22
F.Supp.2d 309, 312 (D. Vt. 1998). On appeal, the Second
Circuit did not discuss RFRA’s constitutionality.® In
comparison to the thorough discussion of the question by
appellate courts that have directly addressed the issue
(discussed below), the Browne court’s silence does not

% Following Browne, at least one district court in this circuit has
noted that RFRA continues to apply to the federal government, see
Marrero v. Apfel, 87 F. Supp. 2d 340, 348 (S.D.N.Y. 2000) (construing
claim that pro se applicant was entitled to Social Security benefits on
the ground that his religious faith prevents him from working a regular
job as a claim under RFRA), while another district court assumed that
RFRA continued to apply to the federal government where neither
party challenged its continuing applicability. United Statesv. Any and
All Radio Station Equipment, 93 F. Supp. 2d 414, 418 n.4 (S.D.N.Y.
2000).
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provide strong support for the proposition that RFRA’s
applicability to the federal government was clearly es-
tablished. Moreover, in Ford v. McGinnis, 352 F.3d 582
(2d Cir. 2003), the Second Circuit stated that the Su-
preme Court had “invalidated” RFRA:

While it was still good law, we dutifully applied
RFRA'’s substantial burden test to prisoners’ free
exercise claims, despite the Supreme Court’s sugges-
tion in [Employment Div., Dep’'t of Human Res. v.
Smith, 494 U.S. 872 (1990)] that so doing puts courts
in “the unacceptable business of evaluating the rela-
tive merits of differing religious claims.” Now with
RFRA invalidated, however, the Circuits apparently
are split over whether prisoners must show a sub-
stantial burden on their religious exercise in order to
maintain free exercise claims.

352 F.3d at 592 (quoting Smith, 494 U.S. at 887, other
citations omitted). While the holding in Ford concerned
RFRA'’s applicability to the states, the Second Circuit
did not temper its language to make this distinction
clear.

Plaintiffs argue that all other circuit courts that have
squarely addressed the issue have held that RFRA con-
tinues to apply to the federal government® and that
even where there is no Second Circuit or Supreme Court
authority directly on point, decisions of other circuits

» See Madison v. Riter, 355 F.3d 310, 315 (4th Cir. 2003); O’'Bryan v.
Bureau of Prisons, 349 F.3d 399, 401 (7th Cir. 2003); Guam v. Guer-
rero, 290 F.3d 1210, 1220-22 (9th Cir. 2002); Kikumura v. Hurley, 242
F.3d 950, 958-60 (10th Cir. 2001); In re Young, 141 F.3d 854, 858-863
(8th Cir. 1998).
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may warrant the conclusion that a right was clearly es-
tablished. In fact, the Second Circuit’s decisions have
sent “conflicting signals” on the latter issue, see African
Trade & Information Center, Inc. v. Abromaitis, 294
F.3d 355, 361 (2d Cir. 2002), but I need not resolve it
here, as the cases plaintiffs rely on suggest that during
the 2001-2002 period in question here, RFRA’s applica-
bility to the federal government was unclear. For exam-
ple, in 2003, prior to its holding in O’'Bryan, the Seventh
Circuit stated only that Boerne had “left open the
possibility” that RFRA still applied to the federal gov-
ernment. See United States v. Israel, 317 F.3d 768,
770-71 (7th Cir. 2003) (assuming RFRA'’s constitutional-
ity as applied to the federal government where neither
party contested it). Similarly, the Ninth Circuit ex-
plained in Guam v. Guerrero that it previously had “not
definitively held RFRA constitutional as applied in the
federal realm.” 290 F.3d at 1220. And Kikumura re-
versed a district court’s holding that Boerne had ren-
dered RFRA claims against federal prison officials un-
constitutional as well. 242 F.3d at 958-60. Thus, the le-
gal landscape in which the actions challenged in this
case occurred differs markedly from that of Varrone v.
Bilotti, 123 F.3d 75, 79 (2d Cir. 1997) (finding reason-
able suspicion standard for strip searching prison visi-
tors was clearly established where three other circuits
had so held prior to the search at issue and second cir-
cuit decisions had “foreshadowed” that standard); and
Weber, 804 F.2d at 803-04 (relying on eleven decisions
from other circuit courts, three of which antedated ques-
tioned search, in finding law clearly established).

I find that it was not clearly established in October
2001 that RFRA applied to the federal government. Ac-
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cordingly, defendants are entitled to qualified immunity
and the motions to dismiss these claims are granted.

2. Conspiracy Under 42 U.S.C. § 1985(3) (Claims 16
and 17)

Plaintiffs claim that the defendants conspired to de-
prive them of equal protection of the laws and of equal
privileges and immunities of the laws because of plain-
tiffs’ religious beliefs, race, and national origin, in viola-
tion of 42 U.S.C. 8 1985(3). Specifically, plaintiffs claim
that (1) Ashcroft, Mueller, the BOP Defendants, and the
Wardens, among others, agreed to subject plaintiffs to
unnecessarily harsh conditions of confinement without
due process; (2) the BOP Defendants and the Wardens,
among others, agreed to subject plaintiffs to unneces-
sary and extreme strip and body-cavity searches as a
matter of policy; and (3) the Wardens and other MDC
defendants agreed to substantially burden Elma-
ghraby’s religious practice while he was housed in the
ADMAX SHU. Defendants assert that (1) they are enti-
tled to qualified immunity because it is not clearly estab-
lished law in the Second Circuit that 42 U.S.C. § 1985(3)
applies to suits against federal officers; and (2) plaintiffs
fail to sufficiently allege facts establishing their personal
involvement in the alleged deprivations.

42 U.S.C. § 1985(3) reads, in pertinent part:

If two or more persons in any State or Territory con-
spire . . . for the purpose of depriving, either di-
rectly or indirectly, any person or class of persons of
the equal protection of the laws, or of equal privi-
leges and immunities under the laws; . . . in any
case of conspiracy set forth in this section, if one or
more persons engaged therein do, or cause to be
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done, any act in furtherance of the object of such
conspiracy, whereby another is injured in his person
or property, or deprived of having and exercising any
right or privilege of a citizen of the United States,
the party so injured or deprived may have an action
for the recovery of damages occasioned by such in-
jury or deprivation, against any one or more of the
conspirators.

To make out a violation of 42 U.S.C. § 1985(3), a
plaintiff “must allege and prove four elements: (1) a con-
spiracy; (2) for the purpose of depriving, either directly
or indirectly, any person or class of persons of the equal
protection of the laws, or of equal privileges and immu-
nities under the laws; and (3) an act in furtherance of the
conspiracy; (4) whereby a person is either injured in his
person or property or deprived of any right or privilege
of a citizen of the United States.” United Brotherhood
of Carpenters v. Scott, 463 U.S. 825, 828-29 (1983). With
respect to the second element, a plaintiff must show that
the conspiracy was motivated by “some racial, or per-
haps otherwise class-based, invidiously discriminatory
animus.” Id. (internal quotation omitted); see also Posr
v. Court Officer Shield No. 207, 180 F.3d 409, 419 (2d
Cir. 1999); Mian v. Donaldson, Lufkin & Jenrette Sec.
Corp., 7 F.3d 1085, 1087 (2d Cir. 1993).

a. Clearly Established Law

Defendants argue that the Second Circuit has never
recognized that [8] 1985(3) is available for suits against
federal officials sued in their individual capacities. In
Gregoire v. Biddle, 177 F.2d 579 (2d Cir. 1949), the Sec-
ond Circuit held that the United States Attorney Gen-
eral had absolute immunity from civil actions for mali-
cious prosecution. 177 F.2d at 581. In reaching its deci-
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sion, the court implied that § 1985(3) required state ac-
tion. Id. In Griffin v. Breckenridge, 403 U.S. 88 (1971),
the Supreme Court held that 8 1985(3) did not contain a
state action limitation. 403 U.S. at 101. The Court
stated that instead, a plaintiff was required to establish
“some racial, or perhaps otherwise class-based, invidi-
ously discriminatory animus behind the conspirators’
action.” 1d. at 102.

Like other district courts in this circuit, I conclude
that the “holding in Griffin necessarily extends section
1985(3) to reach racially motivated conspiracies involv-
ing federal officers.” Li v. Canarozzi, 1997 WL 40979,
at *4 (S.D.N.Y. Feb. 3,1997). As Judge Sand reasoned:

Although the Second Circuit has yet to adopt this
broader reading of 1985(3), its most recent authority
to the contrary, Gregoire v. Biddle, preceded not
only the Supreme Court’s decision in Griffin but also
the evolution of the doctrine of qualified immunity.
. . . The Gregoire Court’s holding followed a discus-
sion of the danger of allowing federal officials to be
sued for conduct in the course of their official duties.
Many of those concerns are now addressed by the
various immunities available to federal officials, in-
cluding those arising pursuant to the FTCA and
qualified immunity.

1997 WL 40979, at *3 (citations omitted); see also
Moriani v. Hunter, 462 F. Supp. 353, 356 (S.D.N.Y.
1978) (“Unless there is a rationale, unknown to the past
cases, for holding that federal officers are not ‘persons’
under 8 1985(3), there is no longer any reason to exclude
from coverage federal officers acting under color of fed-
eral law.”); Hobson v. Wilson, 737 F.2d 1, 44 (D.C. Cir.
1984) (Gregoire effectively overruled by Griffin; apply-
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ing § 1985(3) to FBI agents); Jafree v. Barber, 689 F.2d
640, 643 (7th Cir. 1982) (8 1985(3) action available
against federal officials). 1 conclude that, after Griffin,
it was clearly established that § 1985(3) applied to fed-
eral officers.

b. Personal Involvement

To survive a motion to dismiss on a conspiracy claim,
a plaintiff “must provide some factual basis supporting
a meeting of the minds, such that defendants entered
into an agreement, express or tacit, to achieve the un-
lawful end.” Webb v. Gourd, 340 F.3d 105, 110 (2d Cir.
2003) (internal quotation omitted). Plaintiffs are also
required to allege “with at least some degree of particu-
larity, overt acts which defendants engaged in which
were reasonably related to the promotion of the claimed
conspiracy.” Thomas v. Roach, 165 F.3d 137, 147 (2d
Cir. 1999).

Plaintiffs assert that they have met these standards
by alleging that various defendants agreed to deprive
plaintiffs of their rights, and by alleging that defendants
adopted and implemented policies which deprived plain-
tiffs of these rights. As discussed in connection with
plaintiffs’ Fourth Amendment claim, plaintiffs have not
sufficiently alleged the personal involvement of the BOP
Defendants in subjecting them to “unnecessary and ex-
treme strip and body-cavity searches,” and the BOP De-
fendants’ motions are granted as to that alleged agree-
ment. In all other respects, defendants motions to dis-
miss the § 1985 claims are denied. As discussed above,
I am mindful of the fact that cabinet-level and other
high-ranking government officials may not properly be
burdened by litigation based on conclusory allegations
that they are responsible (through policy-making or fail-
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ing to supervise) the alleged torts of federal employees.
Nevertheless, I am not convinced, given the particular-
ized allegations in paragraphs 249-51 and the virtually
unique context in which the alleged actions occurred,
that there is no set of facts consistent with those allega-
tions on which plaintiffs will be entitled to relief against
the defendants.

3. Alien Tort Statute (Claim 21)

Plaintiffs allege that the moving defendants engaged
in acts which “had the intent and the effect of grossly
humiliating Plaintiffs, forcing them to act against their
will and conscience, inciting fear and anguish, and
breaking their physical and moral resistance.” Compl.
11267. Plaintiffs assert that these acts constituted cruel,
inhuman, or degrading treatment in violation of interna-
tional law, and bring a claim under the Alien Tort Stat-
ute, 28 U.S.C. 8§ 1350 (“ATS”).

The United States moves to be substituted for the
individual defendants pursuant to the Liability Reform
Act, 28 U.S.C. § 2679, and for dismissal of the ATS claim
on the ground of sovereign immunity. In addition, de-
fendants assert that they are entitled to qualified immu-
nity because, among other things, it was not clearly es-
tablished during the relevant period what acts fall
within the ambit of the ATS.

Plaintiffs concede that if the motion for substitution
is granted, then the ATS claims should be dismissed
because the United States has not waived its sovereign
immunity from claims for money damages brought pur-
suant to the ATS. See Pl.’s Opp’n. Mem. at 5.
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a. Liability Reform Act

The Liability Reform Act provides that for civil ac-
tions based on the wrongful conduct of federal employ-
ees acting within the scope of their employment, the
only available remedy is a claim under the Federal Tort
Claims Act against the government itself. 28 U.S.C.
§ 2679(b). There are two exceptions to this exclusive
remedy provision. It does not apply to actions against
an employee of the government “brought for a violation
of the Constitution of the United States, or . . . fora
violation of a statute of the United States under which
such action against an individual is otherwise
authorized.” 28 U.S.C. § 2679(b)(2)(A), (B).

Although the question is not free from doubt, I find
that because it is “international law cum common law”
see Sosa v. Alvarez-Machain, 124 S. Ct. 2739, 2754
(2004), that defines the claims for which the ATS pro-
vides jurisdiction, the statute does not fall into the
8 2679(b)(2)(B) exception to the Liability Reform Act.

The ATS reads in its entirety as follows: “The dis-
trict courts shall have original jurisdiction of any civil
action by an alien for a tort only, committed in violation
of the law of nations or a treaty of the United States.”
28 U.S.C. § 1350. The statute, although “in terms only
jurisdictional,” enables “federal courts to hear claims in
a very limited category defined by the law of nations and
recognized at common law.” Sosa, 124 S. Ct. at 2754. In
Sosa, the Court concluded that although the ATS did not
create new causes of action, “[t]he jurisdictional grant is
best read as having been enacted on the understanding
that the common law would provide a cause of action for
the modest number of international law violations with
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a potential for personal liability at the time.” Id. at
2761.

Plaintiffs argue that because the ATS authorizes
a limited category of actions, it falls within the
8 2672(b)(2)(B) exception for violations of a statute. The
ATS does not, however, impose any duties or obligations
on an individual. See United States v. Smith, 499 U.S.
160, 174 (1991) (holding that the 8 2679(b)(2)(B) excep-
tion did not apply to the Gonzalez Act, 10 U.S.C. § 1089,
which immunized federal employees from individual
medical malpractice suits). In Smith, the Court con-
cluded that the § 2679(b)(2)(B) exception did not apply
because the Gonzalez Act itself could not be violated:
Nothing in the Gonzalez Act imposes any obligations or
duties of care upon military physicians,” and therefore
“a physician allegedly committing malpractice under
state or foreign law does not ‘violate’ the Gonzalez Act.”
499 U.S. at 174. Similarly, the ATS itself cannot be
“violated.” See Bancoult v. McNamara, 370 F. Supp. 2d
1,10 (D.D.C. 2004) (“The plain language of AT[S], how-
ever, does not confer rights nor does it impose obli-
gations or duties that, if violated, would trigger the
8 2672(b)(2)(B) exception. . . . A claim brought pursu-
ant to the AT[S], therefore, is based on violation of
rights conferred under international law, not the
ATI[S].”); Alvarez-Machain v. United States, 331 F.3d
604, 631-32 (9th Cir. 2003) (en banc), reversed on
other grounds sub nom., Sosa v. Alvarez-Machain,
124 S. Ct. 2739 (2004); Schneider v. Kissinger, 310
F. Supp. 2d 251, 266-67 (D.D.C. 2004); Bieregu V.
Ashcroft, 259 F. Supp. 2d 342, 353 (D.N.J. 2003).

Because the ATS is not a statute that itself can be
violated, it does not fall within the § 2679(b)(2)(B) excep-
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tion. Accordingly, the government’s motion for substitu-
tion is granted. Because the United States has not
waived its sovereign immunity from suits seeking money
damages under international law, its motion to dismiss
the ATS claim is granted. See Federal Deposit Ins.
Corp. v. Meyer, 510 U.S. 471, 474 (1994) (absent an ex-
press waiver of sovereign immunity, a plaintiff may not
sue the United States in federal court).*

CONCLUSION

For the foregoing reasons, the motions to dismiss are
granted in part and denied in part:

Claim 1: The Wardens' motions to dismiss
are denied.

Claim 2; Defendants’ motions to dismiss are
denied.

Claims 3-4: Hasty’s motion to dismiss is denied.

Claim 5: Hasty’s motion to dismiss is denied.

Claims 6-7: Lorenzo’'s motion to dismiss is de-
nied.

Claim 8: The Wardens’ motions to dismiss
are denied.

% Because I find that the ATS does not fall within an exception to the
Liability Reform Act and grant the United States’ motions for substitu-
tion and dismissal of the ATS claims, I need not decide whether it was
clearly established that the alleged violations of international law fell
within the ambit of the ATS during the relevant period.



Claim 9:

Claim 10:

Claims 11-12:

Claims 13-15:

Claims 16-17:

Claim 21;

So Ordered.
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The Wardens’ motions to dismiss
are denied. Hawk Sawyer’s motion
to dismiss is granted.

The Wardens’ motions to dismiss
are denied.

The Wardens’ motions to dismiss
are denied. Ashcroft and the FBI
Defendants’ motions to dismiss are
denied. The BOP Defendants’ mo-
tions to dismiss are granted.

Defendants’ motions to dismiss are
granted.

The BOP Defendants’ motions to
dismiss are granted with respect to
the alleged agreement to subject
plaintiffs to unnecessary and ex-
treme strip and body-cavity sear-
ches. In all other respects, Defen-
dants’ motions to dismiss are de-
nied.

The United States’ motions for sub-
stitution and dismissal are granted.
The claim is dismissed as to all de-
fendants.
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
THURGOOD MARSHALL U.S. COURT HOUSE
40 FOLEY SQUARE, NEW YORK, N.Y. 10007

Docket Number: 05-5768-cv
Short Title: EImaghraby v. Ashcroft
DC Docket Number: 04-cv-1809
DC: EDNY (BROOKLYN)

DC Judge: Honorable John Gleeson

JAVID [sic] IQBAL, PLAINTIFF-APPELLEE
V.

DENNIS HASTY, FORMER WARDEN OF THE METROPOL-
ITAN DETENTION CENTER, MICHAEL COOKSEY, FOR-
MER ASSISTANT DIRECTOR FOR CORRECTIONAL PRoO-

GRAMS OF THE BUREAU OF PRISONS, JOHN ASHCROFT,

FORMER ATTORNEY GENERAL OF THE UNITED
STATES, ROBERT MUELLER, DIRECTOR OF THE FED-
ERAL BUREAU OF INVESTIGATION, DAVID RARDIN,
FORMER DIRECTOR OF THE NORTHEAST REGION OF
THE BUREAU OF PRISONS, MICHAEL ROLINCE, FOR-
MER CHIEF OF THE FEDERAL BUREAU OF INVESTIGA-
TION’S INTERNATIONAL TERRORISM OPERATIONS

SECTION, COUNTERTERRORISM DIVISION, KATHLEEN

HAWK SAWYER, FORMER DIRECTOR OF THE FEDERAL
BUREAU OF PRISONS, KENNETH MAXWELL, FORMER
ASSISTANT SPECIAL AGENT IN CHARGE, NEW YORK

FIELD OFFICE, FEDERAL BUREAU OF INVESTIGA-
TION, DEFENDANTS-APPELLANTS
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[Filed: Sept. 18, 2007]

At a stated term of the United States Court of Ap-
peals for the Second Circuit, held at the Daniel Patrick
Moynihan United States Courthouse, 500 Pearl Street,
in the City of New York, on the 18 day of September two
thousand seven.

A petition for panel rehearing and petition for re-
hearing en banc having been filed herein by the appel-
lees Ehab Elmaghraby and Javaid Igbal, appellants
John Ashcroft and Robert Mueller, and appellants Ken-
neth Maxwell and Michael Rolince. Upon consideration
by the panel that decided the appeal, it is Ordered that
said petition for rehearing is DENIED.

It is further noted that the petition for rehearing en
banc has been transmitted to the judges for the court in
regular active service and to any other judge that heard
the appeal and that no such judge has requested that a
vote be taken thereon.

For the Court:
Catherine O’Hagan Wolfe, Clerk

By: /s/ ILLEGIBLE
Motion Staff Attorney
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APPENDIX D

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

04 CV 1809 (JG)(JA)
EHAB ELMAGHRABY AND JAVAID IQBAL, PLAINTIFFS
V.

JOHN ASHCROFT, ATTORNEY GENERAL OF THE
UNITED STATES; ROBERT MUELLER, DIRECTOR OF
THE FEDERAL BUREAU OF INVESTIGATION; MICHAEL
ROLINCE, FORMER CHIEF OF THE FEDERAL BUREAU
OF INVESTIGATION’S INTERNATIONAL TERRORISM
OPERATIONS SECTION, COUNTERTERRORISM
DiviIsSION; KENNETH MAXWELL, FORMER ASSISTANT
SPECIAL AGENT IN CHARGE, NEW YORK FIELD
OFFICE, FEDERAL BUREAU OF INVESTIGATION;
KATHLEEN HAWK SAWYER, FORMER DIRECTOR OF
THE FEDERAL BUREAU OF PRISONS; DAVID RARDIN,
FORMER DIRECTOR OF THE NORTHEAST REGION OF
THE BUREAU OF PRISONS; MICHAEL COOKSEY,
FORMER ASSISTANT DIRECTOR FOR CORRECTIONAL
PROGRAMS OF THE BUREAU OF PRISONS; DENNIS
HAsSTY, FORMER WARDEN OF THE METROPOLITAN
DETENTION CENTER; MICHAEL ZENK, WARDEN OF
THE METROPOLITAN DETENTION CENTER; LINDA
THOMAS, FORMER ASSOCIATE WARDEN OF PROGRAMS
OF THE METROPOLITAN DETENTION CENTER;
ASSOCIATE WARDEN SHERMAN, ASSOCIATE WARDEN
OF CUSTODY FOR THE METROPOLITAN DETENTION
CENTER; CAPTAIN SALVATORE LOPRESTI,
LIEUTENANT STEVEN BARRERE; LIEUTENANT
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WILLIAM BECK; LIEUTENANT LINDSEY BLEDSOE;
LIEUTENANT JOSEPH CUCITI; LIEUTENANT THOMAS
CUSH; LIEUTENANT HOWARD GUSSAK; LIEUTENANT

MARCIAL MUNDO; LIEUTENANT DANIEL ORTIZ,
LIEUTENANT ELI1ZABETH TORRES; CORRECTIONS
OFFICER REYNALDO ALAMO; CORRECTIONS OFFICER
SYDNEY CHASE; CORRECTIONS OFFICER JAMES
CLARDY; CORRECTIONS OFFICER RAYMOND COTTON,;
CORRECTIONS OFFICER MICHAEL DEFRANCISCO;
CORRECTIONS OFFICER RICHARD DI1AZ; COR-
RECTIONS OFFICER JAI JAIKISSON; CORRECTIONS

OFFICER DEXTER MOORE; CORRECTIONS OFFICER
JON OSTEEN; CORRECTIONS OFFICER ANGEL PEREZ;

CORRECTIONS OFFICER SCOTT ROSEBERRY; UNIT
MANAGER CLEMMETT SHACKS; NORA LORENZO,

PHYSICIAN’S ASSISTANT,; “JOHN DOE” CORRECTIONS
OFFICERS No0s. 1-19, “JOHN DOE” BEING FICTIONAL
FIRST AND LAST NAMES; AND THE UNITED STATES OF

AMERICA, DEFENDANTS

FIRST AMENDED COMPLAINT AND JURY DEMAND

Plaintiffs EHAB ELMAGHRABY and JAVAID IQ-
BAL, by their attorneys, the Urban Justice Center and
Koob & Magoolaghan, allege upon knowledge as to
themselves and upon information and belief as to all

other matters as follows:
NATURE OF ACTION
1. This is an action brought by Plaintiffs EHAB

ELMAGHRABY and JAVAID IQBAL to remedy the
brutal mistreatment and discrimination each Plaintiff
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suffered while in the care, custody, and control of De-
fendants. Plaintiffs ELMAGHRABY and IQBAL are
Muslim men from Egypt and Pakistan, respectively. In
the months after September 11, 2001, Plaintiffs were
detained at the Metropolitan Detention Center (“MDC”)
in Brooklyn, New York. Plaintiffs were arbitrarily clas-
sified as being “of high interest” to the government’s
terrorism investigation after September 11th, and accor-
dingly were housed in the MDC’s Administrative Maxi-
mum (“ADMAX?”) Special Housing Unit (“SHU?).

2. While in the ADMAX SHU, Plaintiffs were
subjected to a pattern and practice of cruel, inhuman,
and degrading treatment in violation of the First,
Fourth, Fifth, Sixth, and Eighth Amendments to the
United States Constitution, federal statutory law, and
customary international law. Among other things, they
were deliberately and cruelly subjected to numerous
instances of excessive force and verbal abuse, unlawful
strip and body cavity-searches, the denial of medical
treatment, the denial of adequate nutrition, extended
detention in solitary confinement, the denial of adequate
exercise, and deliberate interference with their rights to
counsel and to exercise of their sincere religious beliefs.
They were placed in tiny cells for more than 23 hours
per day, and strip-searched, manacled and shackled
when removed from their cells. Plaintiffs were housed
in the ADMAX SHU in the absence of adequate stan-
dards or procedures for determining that such a classi-
fication was appropriate, or that the classification should
continue, in violation of the Fifth Amendment to the
United States Constitution.

3. Plaintiffs were singled out for such mistreat-
ment because of their race, national origin, and religion.
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Defendants, by creating, participating in, and endorsing
Plaintiffs’ systematic mistreatment, violated the prin-
ciples enunciated in Bivens v. Six Unknown Named Ag-
ents of Federal Bureau of Narcotics, 403 U.S. 388
(1971), the Alien Tort Claims Act (“ATCA”), 28 U.S.C.
§ 1350, the Religious Freedom Restoration Act
(“RFRA”), 42 USC § 2000bb, the civil rights conspiracy
statute, 42 U.S.C. § 1985(3), and the Federal Tort
Claims Act (“FTCA”), 28 U.S.C. § 2671 et seq.

4, As a result of Defendants’ misconduct, Plain-
tiffs suffered severe and permanent physical injuries,
and severe emotional distress and humiliation. Plaintiffs
now bring this lawsuit to redress these wrongs and to
seek just and fair compensation.

JURISDICTION AND VENUE

5. This action is brought pursuant to Bivens, un-
der the First, Fourth, Fifth, Sixth, and Eighth Amend-
ments to the United States Constitution, 28 U.S.C.
§ 1346(b), 28 U.S.C. 81350, and 42 U.S.C. 88 1985(3) and
2000bb.

6. This Court has jurisdiction under 28 U.S.C.
§§ 1331, 1346(b), and 1350.

7. Venue is proper in the United States District
Court for the Eastern District of New York pursuant to
28 U.S.C. § 1391(b), as the events giving rise to this ac-
tion occurred within this district.

PARTIES

8. Plaintiff EHAB ELMAGHRABY is a native
and citizen of Egypt, where he currently resides. He
was detained in the MDC from on or about October 1,
2001 to on or about August 28, 2002.
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9. Plaintifft JAVAID IQBAL is a native and
citizen of Pakistan, where he currently resides. He was
detained in the MDC from on or about November 5, 2001
to on or about January 15, 2003.

10. Defendant JOHN ASHCROFT is the Attorney
General of the United States. As Attorney General, De-
fendant ASHCROFT has ultimate responsibility for the
implementation and enforcement of the immigration and
federal criminal laws. He is a principal architect of the
policies and practices challenged here. He authorized,
condoned, and/or ratified the unreasonable and exces-
sively harsh conditions under which Plaintiffs were de-
tained.

11. Defendant ROBERT MUELLER is the Direc-
tor of the Federal Bureau of Investigation (“FBI1”). As
FBI Director, he was instrumental in the adoption, pro-
mulgation, and implementation of the policies and prac-
tices challenged here.

12. Defendant MICHAEL ROLINCE was at all
relevant times the Chief of the FBI’s International Ter-
rorism Operations Section, Counterterrorism Division,
and as such was instrumental in the implementation of
the policies and practices challenged here.

13. Defendant KENNETH MAXWELL was at all
relevant times the Assistant Special Agent in Charge,
New York Field Office, FBI and as such was instrumen-
tal in the implantation [sic] of the polices [sic] and prac-
tices challenged here.

14. Defendant KATHLEEN HAWK SAWYER
was at all relevant times the Director of the Federal
Bureau of Prisons. As such, Defendant SAWYER was
responsible for the custody, care and control of the
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individuals detained in the MDC, including Plaintiffs,
and was instrumental in the adoption, promulgation, and
implementation of the policies and practices challenged
here. She authorized, condoned and/or ratified the
unreasonable and excessively harsh conditions under
which Plaintiffs were detained.

15. Defendant DAVID RARDIN was at all rele-
vant times the Director of the Northeast Region of the
Bureau of Prisons. As such, Defendant RARDIN was
responsible for the custody, care and control of the indi-
viduals detained in the MDC, including Plaintiffs, and
was instrumental in the adoption, promulgation, and im-
plementation of the policies and practices challenged
here. He authorized, condoned and/or ratified the un-
reasonable and excessively harsh conditions under
which Plaintiffs were detained.

16. Defendant MICHAEL COOKSEY was at all
relevant times the Assistant Director for Correctional
Programs of the Bureau of Prisons. As such, Defendant
COOKSEY was responsible for ensuring a safe and se-
cure institutional environment for the individuals de-
tained in the MDC, including Plaintiffs, and was instru-
mental in the adoption, promulgation, and implemen-
tation of the policies and practices challenged here. He
authorized, condoned and/or ratified the unreasonable
and excessively harsh conditions under which Plaintiffs
were detained.

17. Defendant DENNIS HASTY was at some rel-
evant times the Warden of the MDC. While Warden,
Defendant HASTY was responsible for the terms and
conditions under which Plaintiffs were confined at the
MDC, and for supervising, hiring, and training officers
who brutalized and mistreated Plaintiffs. While Ward-
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en, Defendant HASTY subjected Plaintiffs to unreason-
able and excessively harsh conditions of confinement.

18. Defendant MICHAEL ZENK is currently the
Warden of the MDC. As Warden, Defendant ZENK was
responsible at some relevant times for the terms and
conditions under which Plaintiffs were confined at the
MDC, and for supervising, hiring, and training officers
who brutalized and mistreated Plaintiffs. As Warden,
Defendant ZENK subjected Plaintiffs to unreasonable
and excessively harsh conditions of confinement.

19. Defendant LINDA THOMAS is the former As-
sociate Warden of Programs of the MDC and was at all
relevant times the Associate Warden of Programs of the
MDC. While Associate Warden, Defendant THOMAS
was responsible for the terms and conditions under
which Plaintiffs were confined at the MDC, and for su-
pervising, hiring, and training officers who brutalized
and mistreated Plaintiffs. As Associate Warden, De-
fendant THOMAS subjected Plaintiffs to unreasonable
and excessively harsh conditions of confinement.

20. Defendant SHERMAN is the Associate Ward-
en of Custody of the MDC and was at all relevant times
the Associate Warden of Custody of the MDC. While
Associate Warden, Defendant SHERMAN was respon-
sible for the terms and conditions under which Plaintiffs
were confined at the MDC, and for supervising, hiring,
and training officers who brutalized and mistreated
Plaintiffs. As Associate Warden, Defendant SHERMAN
subjected Plaintiffs to unreasonable and excessively
harsh conditions of confinement.

21. Defendant Captain SALVATORE LOPRESTI
is and was at all relevant times employed at the MDC.
While Captain, Defendant LOPRESTI1 was responsible
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for the terms and conditions under which Plaintiffs were
confined at the MDC, and for supervising and training
officers who brutalized and mistreated Plaintiffs. As
Captain, Defendant LOPRESTI subjected Plaintiffs to
unreasonable and excessively harsh conditions of con-
finement.

22. Defendant Lieutenant STEVEN BARRERE is
and was at all relevant times a federal corrections of-
ficer employed at the MDC. Defendant BARRERE sub-
jected Plaintiffs to unreasonable and excessively harsh
conditions of confinement.

23. Defendant Lieutenant WILLIAM BECK is and
was at all relevant times a federal corrections officer
employed at the MDC. Defendant BECK subjected
Plaintiffs to unreasonable and excessively harsh condi-
tions of confinement.

24. Defendant Lieutenant LINDSEY BLEDSOE
is and was at all relevant times a federal corrections offi-
cer employed at the MDC. Defendant BLEDSOE sub-
jected Plaintiffs to unreasonable and excessively harsh
conditions of confinement.

25. Defendant Lieutenant JOSEPH CUCITI was
at all relevant times a federal corrections officer em-
ployed at the MDC. Defendant CUCITI subjected
Plaintiffs to unreasonable and excessively harsh condi-
tions of confinement.

26. Defendant Lieutenant THOMAS CUSH is and
was at all relevant times a federal corrections officer
employed at the MDC. Defendant CUSH subjected
Plaintiffs to unreasonable and excessively harsh con-
ditions of confinement.
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27. Defendant Lieutenant HOWARD GUSSAK
was at all relevant times a federal corrections officer
employed at the MDC. Defendant GUSSAK subjected
Plaintiffs to unreasonable and excessively harsh con-
ditions of confinement.

28. Defendant Lieutenant MARCIAL MUNDO is
and was at all relevant times a federal corrections of-
ficer employed at the MDC. Defendant MUNDO sub-
jected Plaintiffs to unreasonable and excessively harsh
conditions of confinement.

29. Defendant Lieutenant DANIEL ORTIZ is and
was at all relevant times a federal corrections officer
employed at the MDC. Defendant ORTIZ subjected
Plaintiffs to unreasonable and excessively harsh condi-
tions of confinement.

30. Defendant Lieutenant ELIZABETH TORRES
is and was at all relevant times a federal corrections offi-
cer employed at the MDC. Defendant TORRES subjec-
ted Plaintiffs to unreasonable and excessively harsh con-
ditions of confinement.

31. Defendant REYNALDO ALAMO is and was at
all relevant times a corrections officer employed at the
MDC. Defendant ALAMO subjected Plaintiffs to unrea-
sonable and excessively harsh conditions of confinement.

32. Defendant SYDNEY CHASE is and was at all
relevant times a corrections officer employed at the
MDC. Defendant CHASE subjected Plaintiffs to unrea-
sonable and excessively harsh conditions of confinement.

33. Defendant JAMES CLARDY is and was at all
relevant times a corrections officer employed at the
MDC. Defendant CLARDY subjected Plaintiffs to un-
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reasonable and excessively harsh conditions of con-
finement.

34. Defendant RAYMOND COTTON is and was at
all relevant times a corrections officer employed at the
MDC. Defendant COTTON subjected Plaintiffs to un-
reasonable and excessively harsh conditions of confine-
ment.

35. Defendant MICHAEL DEFRANCISCO was
at all relevant times a federal corrections officer em-
ployed at the MDC. Defendant DEFRANCISCO sub-
jected Plaintiffs to unreasonable and excessively harsh
conditions of confinement.

36. Defendant RICHARD DIAZ is and was at all
relevant times a federal corrections officer employed at
the MDC. Defendant DIAZ subjected Plaintiffs to un-
reasonable and excessively harsh conditions of confine-
ment.

37. DEFENDANT [sic] JAI JAIKISSON is and
was at all relevant times a federal corrections officer
employed at the MDC. Defendant JAIKISSON sub-
jected Plaintiffs to unreasonable and excessively harsh
conditions of confinement.

38. Defendant DEXTER MOORE is and was at all
relevant times a federal corrections officer employed at
the MDC. Defendant MOORE subjected Plaintiffs to
unreasonable and excessively harsh conditions of con-
finement.

39. Defendant JON OSTEEN was at all relevant
times a federal corrections officer employed at the
MDC. Defendant OSTEEN subjected Plaintiffs to un-
reasonable and excessively harsh conditions of con-
finement.
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40. Defendant ANGEL PEREZ is and was at all
relevant times a federal corrections officer employed at
the MDC. Defendant PEREZ subjected Plaintiffs to
unreasonable and excessively harsh conditions of con-
finement.

41. Defendant SCOTT ROSEBERRY is and was at
all relevant times a federal corrections officer employed
at the MDC. Defendant ROSEBERRY subjected Plain-
tiffs to unreasonable and excessively harsh conditions of
confinement.

42. Defendant CLEMMETT SHACKS is and was
at all relevant times a federal corrections officer em-
ployed at the MDC. Defendant SHACKS was the Unit
Manager for the ADMAX SHU. Defendant SHACKS
subjected Plaintiffs to unreasonable and excessively
harsh conditions of confinement.

43. Defendant NORA LORENZO is and was at all
relevant times a physician’s assistant employed at the
MDC and was at all relevant times responsible for the
delivery of medical care to Plaintiffs.

44, Defendants “JOHN DOE” CORRECTIONS
OFFICERS NOS. 1-19, “John Doe” being fictional first
and last names, are and were at all relevant times fed-
eral corrections officers employed at the MDC. Defen-
dants DOE Nos. 1-19 subjected Plaintiffs to unreason-
able and excessively harsh conditions of confinement.

45. Defendant UNITED STATES OF AMERICA,
by virtue of the Federal Tort Claims Act, 28 U.S.C.
§ 2671 et seq., is liable for the tortuous conduct of the
individual Defendants named herein, including assault,
battery, negligence, and intentional infliction of emo-
tional distress.
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46. All Defendants named herein acted under color
of federal law and within the scope of their office or em-
ployment.

STATEMENT OF FACTS
General Background

47. In the months after September 11, 2001, the
Federal Bureau of Investigation (“FBI1”), under the dir-
ection of Defendant MUELLER, arrested and detained
thousands of Arab Muslim men, designated herein as
“post-September 11th detainees,” as part of its investi-
gation of the events of September 11.

48. Many of these men, including Plaintiffs, were
classified as being “of high interest” to the government’s
post-September-11th investigation by the FBI without
specific criteria or a uniform classification system.

49.  In many cases, including Plaintiffs’, the classi-
fication was made because of the race, religion, and nat-
ional origin of the detainees, and not because of any evi-
dence of the detainees’ involvement in supporting ter-
rorist activity.

50. Defendants ROLINCE and/or MAXWELL
were responsible for making the initial determination as
to whether detainees arrested within the New York area
in the weeks and months after September 11 were clas-
sified as “of high interest” to the government’s investi-
gation.

51. Defendants ROLINCE and/or MAXWELL
classified Mr. EImaghraby and Mr. Igbal as “of high in-
terest” to the post-September-11th investigation be-
cause of their race, religion, and national origin, and not
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because of any evidence that Plaintiffs were involved in
terrorist activity.

52.  Indeed, within the New York area, all Arab
Muslim men arrested on criminal or immigration char-
ges while the FBI was following an investigative lead
into the September 11th attacks—however unrelated the
arrestee was to the investigation—were immediately
classified as “of interest” to the post-September-11th
investigation.

53. Those post-September 11th detainees classified
by the FBI as being “of high interest” were confined at
the MDC in Brooklyn, New York, in the ADMAX SHU,
which is the Federal Bureau of Prisons’ (“BOP”) most
restrictive type of confinement.

54. The ADMAX SHU was quickly created on
MDC'’s ninth floor to house post-September 11th de-
tainees.

55.  Prior to September 11, 2001, the MDC had a
SHU, but not an ADMAX SHU.

56. The MDC had as many as 60 detainees housed
in the ADMAX SHU at one time.

57. The officers who worked on the ADMAX SHU
were selected by Defendants HASTY, SHERMAN, and
LOPRESTI.

58. The procedures for handling detainees on the
ADMAX SHU were developed by Defendants SHER-
MAN, LOPRESTI, and CUCITI, at the request of De-
fendant HASTY.

59. The ADMAX SHU enforced a four-man hold
restraint policy, the use of hand-held cameras to record
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detainee movements, cameras in each cell to monitor de-
tainees, and physical security enhancements.

60. Post-September 11th detainees in the ADMAX
SHU were subjected to highly restrictive conditions of
confinement. They were not permitted to move about
the unit, use the telephone freely, nor were they per-
mitted any electronic equipment in their cells, such as
small radios. Post-September 11th detainees moved out-
side their cells only when they were restrained with
handcuffs and leg irons and escorted by four staff mem-
bers.

61. For many weeks, post-September 11th detain-
ees in the ADMAX SHU were subjected to a communi-
cations blackout that barred them from receiving tele-
phone calls, visitors, mail, and from placing telephone
calls. During this period, the post-September 11th de-
tainees, including Plaintifft ELMAGHRABY, were un-
able to make any contact with their attorneys or fami-
lies.

62. Compounding this situation, MDC employees
often turned away lawyers and family members who
came to visit individual post-September 11th detainees
by falsely stating that the individual detainee was no
longer detained in the MDC.

63. Markedly different from the conditions in the
MDC ‘s [sic] general population, detainees in the
ADMAX SHU were permitted to leave their cells for
only one hour a day, at most, and their legal and social
visits were non-contact, with a clear partition between
the parties.

64. Because of the highly restrictive nature of the
ADMAX SHU, BOP regulations require an employee
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known as the Segregation Review Official to conduct a
weekly review of the status of each inmate housed in the
SHU after he has spent seven days in administrative de-
tention or disciplinary segregation. The Segregation
Review Official is also required to conduct a formal
hearing every 30 days assessing the inmate’s status. The
Segregation Review Official’s finding must be approved
by the Reviewing Authority.

65. Although Defendants BLEDSOE, BECK, and
ORTIZ were assigned to be Segregation Review Offi-
cials while Plaintiffs were held within the ADMAX SHU,
Defendants BLEDSOE, BECK, and ORTIZ never con-
ducted the individual reviews required by regulation to
ensure that placement of Plaintiffs in ADMAX SHU was
necessary to vindicate the safety and security interests
of the MDC.

66. During the time that Defendants BLEDSOE,
BECK, and ORTIZ worked as Segregation Review Offi-
cials, Defendant LOPREST]I was the Reviewing Author-
ity. Defendant LOPRESTI approved BLEDSOE,
BECK, and ORTIZ’'S recommendation to continue hold-
ing Plaintiffs in the ADMAX SHU although LOPRESTI
was aware that the required review procedures had not
been followed.

67. The appropriate review processes were never
provided to the post-September 11th detainees, includ-
ing Plaintiffs. Instead, the detainees were held in the
ADMAX SHU until the FBI approved their release to
the general population unit.

68. Until the FBI approved the release of a partic-
ular detainee, MDC policy was to automatically annotate
the detainee status with the phrase “continue high se-
curity.” The post-September 11th detainees were not
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afforded any hearings, and they remained under res-
trictive detention in the ADMAX SHU as a matter of
policy until defendant COOKSEY issued a memorandum
approving their release to general population.

69. The policy of holding post-September-11th de-
tainees in highly restrictive conditions of confinement
until they were “cleared” by the FBI was approved by
Defendants ASHCROFT and MUELLER in discussions
in the weeks after September 11, 2001.

70.  Consistent with this policy, on or about October
1, 2001, defendant COOKSEY directed that all detainees
“of high interest” be confined in the most restrictive
conditions possible until cleared by the FBI.

71. Defendant SAWYER was aware of and ap-
proved of the policies enunciated by Defendant COOK-
SEY with regard to the confinement of detainees “of
high interest” in BOP facilities.

72. Defendants ROLINCE and MAXWELL, after
mid-September 2001, were jointly responsible for deter-
mining whether a detainee had been “cleared” of any
connection to terrorist activity.

73. Officials at FBI Headquarters in Washington,
D.C., were aware that the BOP relied on the FBI clas-
sification to determine whether to detain prisoners in
the ADMAX SHU at the MDC.

74. Nonetheless, Defendants ASHCROFT,
MUELLER, and ROLINCE never imposed deadlines
for the “clearance” process, and many detainees were
held in the ADMAX SHU even after they were approved
for release to the general population unit by the FBI.
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75. As a result numerous detainees, including
Plaintiffs, were held in ADMAX SHU for extended
periods of time, although there was no evidence linking
them to terrorist activity.

76. Moreover, defendants ROLINCE and MAX-
WELL failed to approve post-September 11 detainees’
release to general population based simply on the de-
tainees’ race, religion, and national origin, and not based
on any evidence that continued detention in ADMAX
SHU was important or relevant to the FBI’s inves-
tigation of the events of September 11, 2001.

Cruel and Inhumane Conditions of Confinement in the
ADMAX SHU

77. MR.ELMAGHRABY was arrested on or about
September 30, 2001 by local and federal law enforce-
ment agents.

78.  On or about October 1, 2001, MR. ELMAGH-
RABY was brought to the MDC and housed in the AD-
MAX SHU.

79. Mr. ELMAGHRABY was housed in the AD-
MAX SHU the entire time he was detained at the MDC
from on or about October 1, 2001 to on or about August
28, 2002.

80. Mr. IQBAL was arrested on or about Nov-
ember 2, 2001 by INS and FBI agents.

81. Onor about November 5, 2001 Mr. IQBAL was
taken to the MDC and housed in the general population
unit on the fifth floor. Mr. IQBAL was housed in the
ADMAX SHU from on or about January 8, 2002 until ap-
proximately the end of July 2002, at which time he was
released back to the general population unit.
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82. While detained in the ADMAX SHU, Plaintiffs
were kept in solitary confinement, not permitted to
leave their cells for more than one hour each day with
few exceptions, verbally and physically abused, routine-
ly subjected to humiliating and unnecessary strip and
body-cavity searches, denied access to basic medical
care, denied access to legal counsel, denied adequate ex-
ercise and nutrition, and subjected to cruel and inhum-
ane conditions of confinement.

83. The conditions of Plaintiffs’ confinement inci-
ted fear and anguish, exacerbated their physical pain
and emotional distress, and subjected them to embar-
rassment and humiliation.

84. Plaintiffs were housed in small cells with the
lights on almost 24 hours per day until in or about
March 2002. MDC staff deliberately turned on the air
conditioner throughout the winter months, and turned
on the heat during the summer months.

85. Plaintiffs were not provided with adequate bed-
ding and personal hygiene items. Until in or about Jan-
uary 2002, Mr. ELMAGHRABY was not given a blan-
ket, pillow, mattress, or any toilet paper. Similarly, Mr.
IQBAL was never provided with pillows or more than
one blanket.

86. Whenever Plaintiffs were removed from their
cells, they were hand cuffed and shackled around their
legs and waist.

87. Plaintiffs were subjected to continuous verbal
abuse from the MDC staff, demonstrating their animus
towards Plaintiffs. Such statements included Mr. 1Q-
BAL being called “a terrorist” by Defendant ZENK, “a
terrorist and a killer” by Defendant GUSSAK, a “Mus-
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lim bastard” by Defendant COTTON, and a “Muslim Kil-
ler” by Defendant PEREZ. Mr. ELMAGHRABY was
called a [“]terrorist” by Defendant SHACKS; when Mr.
ELMAGHRABY requested a pair of shoes, Defendant
THOMAS responded with a statement, “No shoes for a
terrorist”; Defendant COTTON expressed the same ani-
mus when he said, “a terrorist should not ask for any-
thing” to Mr. ELMAGHRABY.

88. Plaintiffs were rarely permitted to exercise, and
the conditions under which they were permitted to exer-
cise were punitive in effect and intent. For instance,
when permitted to exercise in the winter, Plaintiffs were
taken to the recreation areas in the ADMAX SHU,
which were on the top floor of the MDC in the open-air,
in early winter mornings without proper jackets and
shoes.

89. On certain days when it rained, MDC officers
took Mr. IQBAL to the recreation areas for exercise,
and left him in the open-air for hours until he was com-
pletely drenched. When Mr. IQBAL was brought back
to his cell, the officers deliberately turned on the air
conditioner, causing him severe physical discomfort.

90. As the weather became milder, MDC officers
permitted Mr. ELMAGHRABY to go to the recreation
areas for his exercise. However, the officers permitted
him to remain outside for only 15 minutes, in contrast to
the cold winter months where the officers left Mr. EL-
MAGHRABY in the open-air for hours. In the summer
months, when it was extremely hot and humid, MDC
officers again left Mr. ELMAGHRABY outside for
hours.

91. Moreover, Plaintiffs were not provided with ad-
equate food. As a result of the harassment they exper-
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ienced in the ADMAX SHU, and nutritionally inade-
quate food, Plaintiffs lost a significant amount of weight.
While in custody, Mr. IQBAL lost over 40 pounds, and
Mr. ELMAGHRABY lost over 20 pounds. Furthermore,
as a result of not having adequate food for a prolonged
period of time, Mr. IQBAL currently suffers from per-
sistent digestive problems, causing him to require med-
ical treatment.

92. Such conditions of confinement were punitive in
intent and effect.

93. Such conditions of confinement were not related
to any legitimate penological interest.

94. Such conditions of confinement were imposed
without any individualized determination as to whether
they were appropriate for Plaintiffs.

95. Indeed, the MDC'’s Segregation Review Offi-
cials, Defendants BLEDSOE, BECK, and ORTIZ, never
conducted a weekly review of Plaintiffs’ status regarding
whether or not it was appropriate to continue to detain
them in the ADMAX SHU. In addition, during the en-
tire time Plaintiffs were housed in the ADMAX SHU,
they never received a formal hearing to determine whe-
ther such confinement was appropriate. The MDC’s Re-
viewing Authority, Defendant LOPRESTI, nonetheless
continued to approve Plaintiffs’ confinement in ADMAX
SHU.

96. Defendants ASHCROFT, MUELLER, SAW-
YER, RARDIN, COOKSEY, HASTY, ZENK, THOMAS,
SHERMAN, LOPRESTI, and SHACKS each knew of,
condoned, and willfully and maliciously agreed to sub-
ject Plaintiffs to these conditions of confinement as a
matter of policy, solely on account of their religion, race,
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and/or national origin and for no legitimate penological
interest.

97. Defendants ASHCROFT, MUELLER, SAW-
YER, RARDIN, COOKSEY, HASTY, ZENK, THOMAS,
SHERMAN, and LOPREST]I willfully and maliciously
designed a policy whereby individuals such as Plaintiffs
were arbitrarily designated to be confined in the
ADMAX SHU without providing any individual
determination as to whether such designation was
appropriate or should continue.

98. Keeping Plaintiffs in isolation for nearly 24
hours per day, without access to fresh air and light, ade-
guate bedding, adequate heat, and without adequate
recreation or exercise, bore no relationship to legitimate
security concerns, constituted unjustified punishment,
deprived Plaintiffs of their right to liberty, and amoun-
ted to the willful, malicious, and unnecessary infliction
of pain and suffering.

99. As aresult of Defendants’ imposition of unlaw-
ful conditions of confinement, Plaintiffs suffered perm-
anent physical injury and emotional distress.

Use of Excessive Force on Ehab EImaghraby

100. Mr. ELMAGHRABY'’S brutal mistreatment by
MDC staff began on the first day he arrived at the fac-
ility on or about October 1, 2001, in the early morning
hours, when Defendants BLEDSOE, ALAMO, CLAR-
DY, JAIKISSOON, and MOORE willfully and malicious-
ly threw Mr. ELMAGHRABY against a wall of the
MDC, subjected him to repeated strip searches, includ-
ing leaving him naked for approximately 40 minutes, and
threatened him with death. Defendants BLEDSOE,
ALAMO, CLARDY, JAIKISSOON, and MOORE contin-
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ually accused Mr. ELMAGHRABY of being a terrorist
and being associated with Osama bin Laden, Al Qaeda,
and the Taliban. Moreover, when Mr. ELMAGHRABY
was transported to court on the same day, Defendants
BECK, CHASE, DEFRANCISCO, and DIAZ subjected
Mr. ELMAGHRABY to repeated strip searches and
willfully and maliciously dragged him on the ground
while he was chained and shackled, causing him to bleed
from his legs, and. [sic]

101. Upon Mr. ELMAGHRABY’s return to the
MDC, officers brought Mr. ELMAGHRABY up to AD-
MAX SHU in an elevator. In the elevator, several offi-
cers, including Defendants BARRERE, BECK, ORTIZ,
MUNDO, and OSTEEN willfully and maliciously phys-
ically and verbally assaulted him, causing him to bleed
from his nose.

102. Although the officers carried a video camera
with them while abusing Mr. ELMAGHRABY, they
deliberately turned it off during the entire time the offi-
cers physically and verbally abused Mr. ELMAGHRA-
BY.

103. The treatment by Defendants BARRERE,
BECK, BLEDSOE, ORTIZ, MUNDO, ALAMO,
CHASE, CLARDY, DEFRANCISCO, DIAZ, JAIKIS-
SON, MOORE, and OSTEEN on October 1, 2001,
caused Mr. ELMAGHRABY to suffer excruciating pain
and emotional distress.

104. Mr. ELMAGHRABY was assaulted a second
time, on or about December 1, 2001, when he was
willfully and maliciously pushed from behind by DOE
No. 1 upon Mr. ELMAGHRABY'’s return from recre-
ation.
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105. As aresult of being shoved, Mr. ELMAGHRA-
BY hit his face on a hard surface and broke his teeth,
causing him excruciating pain and emotional distress.

106. The beatings of Mr. ELMAGHRABY were mo-
tivated by Defendants’ animus against Mr. ELMA-
GHRABY on account of his race, religion, and/or nation-
al origin.

107. There was no legal justification for the assaults
and verbal abuse suffered by Mr. ELMAGHRABY.

108. The beatings of Mr. ELMAGHRABY by MDC
staff were all pursuant to the customs and practices of
the MDC. Such unlawful customs and practices were
known or should have been known to Defendants
HASTY, ZENK, THOMAS, SHERMAN, and LOPRES-
T1, who with deliberate indifference to and/or reckless
disregard for the risk of failing to take remedial action,
subsequently failed to institute, create, or enforce rea-
sonable policies or procedures to curtail such unlawful
activity.

109. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, and SHACKS knew of or should
have known of the propensity of their subordinates to
inflict unnecessary and assaultive beatings upon Mr.
ELMAGHRABY, and Defendants HASTY, ZENK,
THOMAS, SHERMAN, LOPRESTI, and SHACKS,
with deliberate indifference to and/or reckless disregard
for the risk of failing to take remedial action, subse-
guently failed to institute, create, or enforce reasonable
policies or procedures to curtail such unlawful activity.

110. As a result of said willful, malicious, and un-
lawful conduct by Defendants, Mr. ELMAGHRABY suf-
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fered severe and permanent physical injury and extreme
emotional distress.

Use of Excessive Force on Javaid Igbal

111. Consistent with Mr. ELMAGHRABY'S exper-
ience of physical abuse, Mr. IQBAL was subjected to
brutal mistreatment from the very day he was trans-
ferred from general population to the ADMAX SHU on
or about January 8, 2002, after he was brought back to
the MDC from court.

112. On the day he was transferred to the ADMAX
SHU, he was told by an officer on the fifth floor that he
had a legal visit.

113. Mr. IQBAL was then taken to a room where
Defendants DOE Nos. 2-16 were waiting for him. Sev-
eral of these officers picked him up and threw him
against the wall, kicked him in the stomach, punched
him in the face, and dragged him across the room. In
addition, the officers screamed at him, saying that he
was a “terrorist” and a “Muslim.”

114. Mr. IQBAL was then taken to the ADMAX
SHU. While he was being moved, he was shackled and
chained around his arms, legs, and waist.

115. From this incident, Mr. IQBAL suffered serious
physical injuries, including bleeding from his mouth and
nose, as well as severe emotional distress.

116. Mr. IQBAL was again assaulted on or about
March 20, 2002, when Defendants CUSH, DEFRAN-
CISCO, OSTEEN, and DOE Nos. 17-18 ordered Mr.
IQBAL to submit to a strip and body-cavity search.

117. The officers conducted three serial strip and
body-cavity searches of Mr. IQBAL in the same room.
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Although the officers had a handheld video camera, they
turned it off while they conducted the searches.

118. Mr. IQBAL peacefully protested when the of-
ficers willfully and maliciously ordered him to submit to
a fourth search.

119. In response, Defendant DEFRANCISCO
punched Mr. IQBAL in the face and Defendant CUSH
punched Mr. IQBAL in the back and his legs and kicked
him in the back. As a result, Mr. IQBAL bled from his
mouth. There was no legal justification for Defendants’
brutal assault of Mr. IQBAL.

120. The officers next took Mr. IQBAL to the AD-
MAX SHU. En route to the ADMAX SHU, the officers
continued to kick, physically harass, and verbally harass
him by making racist and violent comments about
Muslims.

121. When they arrived at the ADMAX SHU, Defen-
dants DEFRANCISCO, CUSH, OSTEEN and DOE
Nos. 17-18 willfully and maliciously pulled Mr. IQBAL’s
arm through the slot in his cell door, causing him excru-
ciating pain.

122. Defendant DEFRANCISCO willfully and malic-
iously urinated in the cell in Mr. IQBAL’S toilet, and
then turned the water off in the cell so that he could not

flush the toilet. Mr. IQBAL was not able to flush the
toilet until the next morning.

123. The beatings of Mr. IQBAL were motivated by
Defendants’ animus against Mr. IQBAL on account of
his race, religion, and/or national origin.

124. The beatings of Mr. IQBAL by MDC staff were
all pursuant to the customs and practices of the MDC.
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Such unlawful customs and practices were known or
should have been known to Defendants HASTY, ZENK,
THOMAS, SHERMAN, and LOPRESTI, who with
deliberate indifference to and/or reckless disregard for
the risk of failing to take remedial action, subsequently
failed to institute, create, or enforce reasonable policies
or procedures to curtail such unlawful activity.

125. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, and SHACKS knew of or should
have known of the propensity of their subordinates to in-
flict unnecessary and assaultive beatings upon Mr.
IQBAL, and Defendants HASTY, ZENK, THOMAS,
SHERMAN, LOPRESTI, and SHACKS, with deliberate
indifference to and/or reckless disregard for the risk of
failing to take remedial action, subsequently failed to in-
stitute, create, or enforce reasonable policies or pro-
cedures to curtail such unlawful activity.

126. As a result of said willful, malicious, and un-
lawful conduct by Defendants, Mr. IQBAL currently
suffers permanent physical and emotional injuries, in-
cluding but not limited to limited hearing, permanent
injury to his right leg, gastrointestinal problems, and
depression.

Strip and Body Cavity Searches of Mr. EImaghraby

127. Mr. ELMAGHRABY was subjected to numer-
ous unreasonable, unnecessary and extreme strip and
body-cavity searches while confined in the ADMAX
SHU.

128. During the first three or four months of his de-
tention, Mr. ELMAGHRABY was strip searched every
morning. The officers ordered him to take off his clothes
and inspected him through the slot in the door before
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they entered the cell. Defendants BECK, GUSSAK,
ORTIZ, BARRERE, DIAZ, MUNDO, OSTEEN, and
ROSEBERRY willfully and maliciously subjected Mr.
ELMAGHRABY to these strip searches, although they
were not related to any legitimate security or penolog-
ical interest.

129. Along with being strip searched every morning
for the first several months of his detention, every time
Mr. ELMAGHRABY went to court, and each time he re-
turned to court, he was strip and body-cavity searched
three times.

130. Upon leaving for court, the first search occurred
in Mr. ELMAGHRABY'S cell in the ADMAX SHU, the
second search in a different room in the ADMAX SHU,
and the final search on the ground floor of MDC. When
Mr. ELMAGHRABY returned from court, the searches
occurred in reverse order. These searches occurred on
or about the following dates: October 1, October 2, Nov-
ember 5, November 8, and December 11, 2001, and Jan-
uary 8, February 12, February 13, and July 22, 2002.
During these searches, Mr. ELMAGHRABY was order-
ed to pass his clothes to a corrections officer and bend
over while a corrections officer used a flashlight to
search his body cavities.

131. None of these searches vindicated any legiti-
mate security or penological interest. Indeed, the sec-
ond and third searches were particularly egregious, be-
cause they were conducted even though Mr. ELMAGH-
RABY was in the custody of MDC employees from the
moment he was first searched until after he was search-
ed for the third time.

132. While the strip and body cavity-searches were
conducted, Mr. ELMAGHRABY was threatened,
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mocked and verbally abused. In addition, he was regu-
larly pushed and shoved.

133. Defendants BECK, GUSSAK, ORTIZ, BAR-
RERE, MUNDO, DIAZ, OSTEEN, and ROSEBERRY
willfully and maliciously participated in and conducted
the strip searches of Mr. ELMAGHRABY.

134. Defendants SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
and SHACKS willfully and maliciously approved of, en-
dorsed, and/or ordered that the searches take place as
a matter of policy.

135. On many occasions, Defendants conducted the
strip searches in an extreme and outrageous manner.
For instance, on one occasion, Defendant BARRERE
willfully and maliciously displayed Mr. ELMAGHRABY
while naked to a female employee of the MDC. On or
about October 1, 2001, while Defendants BECK, ORTIZ,
MUNDO, and OSTEEN were present for a body-cavity
search of Mr. ELMAGHRABY, Defendant BARRERE
willfully and maliciously inserted a flashlight into Mr.
ELMAGHRABY'S anal cavity. Mr. ELMAGHRABY
noticed blood on the flashlight when it was removed
from his anal cavity. On or about November 8, 2001,
while Defendant DEFRANCISCO conducted a strip-
search of Mr. ELMAGHRABY with other MDC officers,
Defendant DEFRANCISCO inserted a pencil into Mr.
ELMAGHRABY'’s anal cavity. Additionally, on or about
January 8, 2002, Defendants MUNDO, COTTON,
DEFRANCISCO, and OSTEEN conducted a strip
search of Mr. ELMAGHRABY in which Defendant
COTTON willfully and maliciously pushed a pencil into
Mr. ELMAGHRABY'S anal cavity.
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Strip and Body Cavity Searches of Mr. Javaid Igbal

136. As with Mr. ELMAGHRABY, Mr. IQBAL was
also subjected to numerous unreasonable, unnecessary
and extreme strip and body-cavity searches while con-
fined in the ADMAX SHU.

137. Each morning, MDC corrections officers first
searched Mr. IQBAL'’S cell. During this search, Mr. 1Q-
BAL was chained and shackled and was routinely kicked
and punched by MDC officers.

138. After the cell search, Mr. IQBAL was subjected
to a strip and body-cavity search.

139. In addition to the daily strip and body-cavity
searches, each time Mr. IQBAL visited the medical clin-
ic for treatment, he was subjected to three strip sear-
ches, once before the medical visit and twice after the
visit.

140. On days when he appeared in court, Mr. IQBAL
was strip searched twice before he even left the build-
ing. As usual, Mr. IQBAL was subjected to a strip and
cavity-search on or about 5:30 am. Mr. IQBAL was strip
searched including a cavity search right before the MDC
officers escorted him from his cell to the first floor of the
building. The second search occurred on or about 7:40
am. When Mr. IQBAL returned from court, he also was
subjected to two strip searches. These searches occurr-
ed on or about the following dates: February 19, 2002,
March 6, 2002, March 20, 2002, and April 22, 2002.

141. Defendants BECK, BARRERE, ORTIZ,
OSTEEN, PEREZ, ROSEBERRY, and DOE No. 19
willfully and maliciously participated in and conducted
these strip searches.



182a

142. Defendants SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
and SHACKS willfully and maliciously approved of,
endorsed, and/or ordered that these searches take place
as a matter of policy.

143. On many occasions, Defendants conducted the
strip searches in an extreme and outrageous manner.
For instance, on or about March 20, 2002, Defendants
CUSH, DEFRANCISCO, OSTEEN, and DOE Nos.
17-18 ordered Mr. IQBAL to submit to a strip and
body-cavity search.

144. The officers conducted three serial strip and bo-
dy cavity searches of Mr. IQBAL in the same room. Al-
though the officers had a handheld video camera, they
turned it off while they conducted the searches.

145. Mr. IQBAL peacefully protested when the offi-
cers willfully and maliciously ordered him to submit to
a fourth and completely unnecessary search.

146. In response Defendants assaulted Mr. IQBAL,
as described in Pars. 116-122.

147. The strip search policy established and imple-
mented by Defendants did not vindicate any legitimate
security or penological interest.

148. Defendants SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
and SHACKS each knew of, condoned, and willfully and
maliciously agreed to subject Plaintiffs to unreasonable,
unnecessary and extreme strip and body-cavity search-
es.

149. The imposition of unreasonable, unnecessary
and extreme strip and body-cavity searches were all
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pursuant to the customs and practices of the MDC. Such
unlawful customs and practices were known or should
have been known to Defendants SAWYER, RARDIN,
COOKSEY, HASTY, ZENK, THOMAS, SHERMAN,
and LOPRESTI, who with deliberate indifference to
and/or reckless disregard for the risk of failing to take
remedial action, subsequently failed to institute, create,
or enforce reasonable policies or procedures to curtail
such unlawful activity.

150. Defendants SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
and SHACKS knew of or should have known of the pro-
pensity of their subordinates to conduct unreasonable,
unnecessary and extreme strip searches, and Defen-
dants SAWYER, RARDIN, COOKSEY, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, and
SHACKS, with deliberate indifference to and/or reck-
less disregard for the risk of failing to take remedial
action, subsequently failed to institute, create, or en-
force reasonable policies or procedures to curtail such
unlawful activity.

151. Plaintiffs were subjected to unreasonable, ex-
treme and unnecessary strip and body-cavity searches
because of their race, religion, and/or national origin and
for not [sic] legitimate penological purpose.

152. As a result of Defendants’ actions, Plaintiffs
suffered physical injury, extreme emotional distress,
humiliation, and embarrassment.

Interference with Religious Practice

153. During the entire time that Plaintiffs were
confined in the ADMAX SHU, their sincere religious
practices and beliefs were constantly burdened and met
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with interference. Such interference included banging
on the cells when they were praying, routinely confis-
cating their Koran, and refusing to permit Plaintiffs to
participate in Friday prayer services with fellow
Muslims.

154. When Plaintiffs asked for Friday prayer ser-
vices with fellow Muslims, they were met with comments
such as, “No prayers for terrorists” by Defendant THO-
MAS and “Why do you need to pray when you are in
jail? Go to sleep,” by Defendant SHACKS.

155. Said interference was an undue burden on
Plaintiffs’ sincere religious practice and belief.

156. Moreover, the targeting of Plaintiffs for phys-
ical and verbal harassment and the imposition of re-
strictive conditions of confinement constituted an undue
burden on Plaintiffs’ sincere religious practice and be-
lief.

157. Although Mr. ELMAGHRABY complained to
Defendants THOMAS, HASTY, ZENK, SHACKS, COT-
TON, and BARRERE about the interference with his
religious practice, said Defendants willfully and malic-
iously refused to take any action to remedy the situa-
tion.

158. Defendants SHACKS, PEREZ, DEFRANCIS-
CO, TORRES, and COTTON were each aware of the
interference with Mr. IQBAL’s religious practice, and
nonetheless each Defendant agreed to, endorsed, and
willfully and maliciously participated in the routine
confiscation of his Koran.

159. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, and SHACKS each knew of, con-
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doned, and willfully and maliciously failed to prevent
this interference with Plaintiffs’ religious practice.

160. The interference with Plaintiffs’ religious prac-
tice by MDC staff were all pursuant to the customs and
practices of the MDC. Such unlawful customs and prac-
tices were known or should have been known to Defen-
dants HASTY, ZENK, THOMAS, SHERMAN, and
LOPRESTI, who with deliberate indifference to and/or
reckless disregard for the risk of failing to take remedial
action, subsequently failed to institute, create, or en-
force reasonable policies or procedures to curtail such
unlawful activity.

161. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, and SHACKS knew of or should
have known of the propensity of their subordinates to
interfere with Plaintiffs’ religious practice, and Defen-
dants HASTY, ZENK, THOMAS, SHERMAN, LO-
PRESTI, and SHACKS, with deliberate indifference to
and/or reckless disregard for the risk of failing to take
remedial action, subsequently failed to institute, create,
or enforce reasonable policies or procedures to curtail
such unlawful activity.

162. Defendants did not similarly interfere with the
religious practice of non-Muslims.

163. As a result of Defendants’ intentional interfer-
ence with Plaintiffs’ religious practice, each Plaintiff suf-
fered extreme emotional distress.

Interference with Right to Counsel

164. Defendant COTTON was the counselor for the
ADMAX SHU and determined whether and when de-
tainees were permitted visitation or phone calls.
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165. While in the ADMAX SHU, Plaintiffs’ commun-
ication with their legal counsel was substantially inter-
fered with by Defendants COTTON and SHACKS.

166. For instance, from on or about October 1, 2001,
until in or about the last week of November 2001, De-
fendant COTTON prohibited Mr. ELMAGHRABY from
speaking by telephone with his criminal defense attor-
ney.

167. After in or about November 2001, on those
occasions when Mr. ELMAGHRABY was permitted to
speak with his criminal attorney, Defendant COTTON
stood nearby and disconnected the phone when Mr.
ELMAGHRABY complained about any of the conditions
of his confinement in the ADMAX SHU.

168. Similarly, on those occasions when Mr. IQBAL
was permitted to speak with his criminal attorney,
Defendant COTTON stood nearby and disconnected the
phone if Mr. IQBAL complained about any of the con-
ditions of his confinement in the ADMAX SHU.

169. When Mr. ELMAGHRABY's attorney tried to
visit him at the MDC, she often waited for hours without
seeing Mr. ELMAGHRABY.

170. On those occasions when Mr. ELMAGHRABY
was able to meet with his attorney at the MDC, a video
camera recorded the visit and when he returned to his
cell, he would find that it had been ransacked. On these
occasions, even though his legal visit was non-contact,
Mr. ELMAGHRABY was forced to submit to a strip
search.

171. Mr. IQBAL’s attorney was turned away from
the MDC several times, being falsely informed that Mr.
IQBAL had been transferred to another facility. Addi-



187a

tionally, Defendant SHACKS routinely delayed Mr.
IQBAL’s receipt of legal mail, sometimes by up to two
months.

172. As a result, Plaintiffs’ communication with
counsel was substantially interfered with.

173. Defendants SAWYER, HASTY, ZENK, THOM-
AS, SHERMAN, LOPRESTI, COTTON and SHACKS
each knew of and condoned the imposition of substantial
restrictions on Plaintiffs’ right to communicate with
counsel.

174. The imposition of these restrictions was all pur-
suant to the customs and practices of the MDC. Such
unlawful customs and practices were known or should
have been known to Defendants SAWYER, HASTY,
ZENK, THOMAS, SHERMAN, and LOPRESTI, who
with deliberate indifference to and/or reckless disregard
for the risk of failing to take remedial action, subse-
qguently failed to institute, create, or enforce reasonable
policies or procedures to curtail such unlawful activity.

175. Defendants SAWYER, HASTY, ZENK, THOM-
AS, SHERMAN, LOPRESTI, and SHACKS knew of or
should have known of the propensity of their subord-
inates to substantially interfere with Plaintiffs’ right to
counsel, and Defendants SAWYER, HASTY, ZENK,
THOMAS, SHERMAN, LOPRESTI, and SHACKS,
with deliberate indifference to and/or reckless disregard
for the risk of failing to take remedial action, subse-
guently failed to institute, create, or enforce reasonable
policies or procedures to curtail such unlawful activity.

176. Plaintiffs’ right to communicate with counsel
was interfered with because of their race, religion, and/
or national origin.



188a

177. As aresult of Defendants’ actions, Plaintiffs suf-
fered extreme emotional distress.

Deliberate Indifference to Serious Medical Needs

178. Both Plaintiffs also were denied access to con-
stitutionally adequate medical care.

179. On or about December 1, 2001, Mr. ELMA-
GHRABY was pushed from behind by Defendant DOE
No. 1, upon Mr. ELMAGHRABY’s return from recre-
ation.

180. As a result of being shoved, Mr. ELMA-
GHRABY hit his face on a hard object and broke his
teeth.

181. Defendant LORENZO provided Mr. ELMA-
GHRABY with antibiotics for his injury, but they were
confiscated by Defendant ORTIZ when Mr. ELMA-
GHRABY returned to the ADMAX SHU.

182. Mr. ELMAGHRABY complained to Defendant
SHACKS, who asked Mr. ELMAGHRABY why he need-
ed his teeth.

183. As a result of Defendants’ mistreatment, Mr.
ELMAGHRABY suffered extreme pain and emotional
distress.

184. Moreover, while Mr. ELMAGHRABY was con-
fined in the ADMAX SHU, Defendant LORENZO er-
roneously diagnosed him with asthma and prescribed
him with asthma medication.

185. As a result of Defendant LORENZO’s mis-
diagnosis, Mr. ELMAGHRABY's actual condition, hypo-
thyroid, became worse and he had to undergo surgery to
correct the problem.
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186. As a result of this cruel and inhuman treatment,
Mr. ELMAGHRABY suffered and continues to suffer
severe emotional distress, as well as persistent physical
injuries.

187. On or about March 21, 2002, the day after Mr.
IQBAL had been beaten by Defendants CUSH and DE-
FRANCISCO, as described in Pars. 116-122, Mr. 1Q-
BAL requested medical assistance from Defendant
LORENZO. Defendant SHACKS, however, told De-
fendant LORENZO to leave the ADMAX SHU without
providing any medical assistance, and Defendant COT-
TON also refused Mr. IQBAL’s requests for medical
assistance.

188. Mr. IQBAL did not receive any medical care for
two weeks after he was brutally assaulted, despite the
fact that he was experiencing excruciating pain and suf-
fering.

189. Defendants LORENZO, COTTON, ORTIZ, and
SHACKS willfully and maliciously failed and refused to
provide adequate medical care to Plaintiffs. Said defic-
iencies in the provision of adequate medical care include
but are not limited to the following: Defendants LOR-
ENZO, COTTON, and SHACKS's refusal to provide
treatment to Mr. IQBAL until about two weeks after he
was assaulted on or about March 20, 2002; Defendant
LORENZO'’s failure to properly diagnose Mr. ELMA-
GHRABY'’s hypothyroid condition; and Defendants OR-
T1Z and SHACKS'’s confiscation of the antibiotics pre-
scribed by Defendant LORENZO as a result of the bru-
tal assault of Mr. ELMAGHRABY on or about Decem-
ber 1, 2001.

190. Defendants LORENZO, COTTON, ORTIZ, and
SHACKS, acting under color of federal law, by their ac-
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tions and/or omissions, willfully and maliciously demon-
strated deliberate indifference to Plaintiffs’ life and
safety and/or serious medical needs.

191. Defendants LORENZO, COTTON, ORTIZ, and
SHACKS, acting under color of federal law, by their ac-
tions and/or omissions, willfully and maliciously denied
Plaintiffs’ life, liberty, and/or property without due
process of law.

192. Defendants LORENZO, COTTON, ORTIZ, and
SHACKS each knew or should have known of the defic-
iencies alleged herein which were within his/her juris-
diction.

193. Defendants LORENZO, COTTON, ORTIZ, and
SHACKS each knew or should have known that there
was a foreseeable risk of serious harm as a result of the
deficiencies alleged herein.

General Allegations

194. Defendants BARRERE, BECK, BLEDSOE,
CUCITI, CUSH, GUSSAK, MUNDO, ORTIZ, TOR-
RES, ALAMO, CHASE, CLARDY, COTTON, DE-
FRANCISCO, DIAZ, JAIKISSON, MOORE, OSTEEN,
PEREZ, ROSEBERRY, SHACKS, LORENZO, and
DOE Nos. 1-19 each knew of, participated in, and will-
fully and maliciously subjected Plaintiffs to the mis-
treatment described herein.

195. Defendants ASHCROFT, MUELLER, ROL-
INCE, MAXWELL, SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
BARRERE, BECK, BLEDSOE, CUCITI, CUSH, GUS-
SAK, MUNDO, ORTIZ, TORRES, ALAMO, CHASE,
CLARDY, COTTON, DEFRANCISCO, DIAZ, JAIKIS-
SON, MOORE, OSTEEN, PEREZ, ROSEBERRY,
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SHACKS, LORENZO, and DOE Nos. 1-19 were aware
of, approved of, and willfully and maliciously created
these unlawful conditions of confinement.

196. The repeated beatings and mistreatment of
Plaintiffs were pursuant to the policy and practice of the
MDC. Such unlawful customs and practices were known
or should have been known to Defendants HASTY,
ZENK, THOMAS, SHERMAN, and LOPRESTI, who
with deliberate indifference to and/or reckless disregard
for the risk of failing to take remedial action, subse-
guently failed to institute, create, or enforce reasonable
policies or procedures to curtail such unlawful activity.

197. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, and SHACKS knew of or should
have known of the propensity of their subordinates to
subject Plaintiffs to the beatings and other mistreat-
ment described herein, and Defendants HASTY, ZENK,
THOMAS, SHERMAN, LOPRESTI, and SHACKS,
with deliberate indifference to and/or reckless disregard
for the risk of failing to take remedial action, subse-
guently failed to institute, create, or enforce reasonable
policies or procedures to curtail such unlawful activity.

198. Defendants specifically targeted Plaintiffs for
mistreatment because of Plaintiffs’ race, religion, and/or
national origin.

199. Defendants’ conduct imposed an undue burden
on Plaintiffs’ sincere religious belief and practice.

200. As a result of Defendants’ malicious, willful, and
unlawful conduct, Plaintiffs suffered severe and perman-
ent physical injuries and severe emotional distress.
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FIRST CAUSE OF ACTION

(Conditions of Confinement—Fifth Amendment Due
Process)

201. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 200.

202. By willfully and maliciously subjecting Plaintiffs
to outrageous, excessive, cruel, inhuman and degrading
conditions of confinement, including the denial of ade-
guate nutrition, the denial of adequate exercise, the im-
position of unnecessary and unlawful strip and body-
cavity searches, extended detention in solitary confine-
ment, and subjection to unprovoked and unjustified phy-
sical and emotional abuse, Defendants BARRERE,
BECK, BLEDSOE, CUCITI, CUSH, GUSSAK, MUN-
DO, ORTIZ, TORRES, ALAMO, CHASE, CLARDY,
COTTON, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, OSTEEN, PEREZ, ROSEBERRY, SHACKS,
LORENZO, and DOE Nos. 1-19, acting under color of
law and their authority as federal officers, have deprived
Plaintiffs of liberty and/or property without due process
of law in violation of the Fifth Amendment to the United
States Constitution. Defendants HASTY, ZENK, THO-
MAS, SHERMAN, LOPRESTI, and SHACKS, by fail-
ing to take reasonable measures to prevent and/or to
remedy Plaintiffs’ mistreatment, have deprived Plain-
tiffs of liberty and/or property without due process of
law in violation of the Fifth Amendment to the United
States Constitution.

203. As a result of Defendants’ unlawful conduct,
Plaintiffs have suffered severe pain and suffering, in-
cluding physical injuries, emotional distress, humilia-
tion, and embarrassment, and accordingly each Plaintiff
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is entitled to compensatory damages against HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, BARR-
ERE, BECK, BLEDSOE, CUCITI, CUSH, GUSSAK,
MUNDO, ORTIZ, TORRES, ALAMO, CHASE, CLAR-
DY, COTTON, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, OSTEEN, PEREZ, ROSEBERRY, SHACKS,
LORENZO, and DOE Nos. 1-19, jointly and severally in
an amount to be determined at trial and punitive damag-
es against each Defendant in an amount to be deter-
mined at trial.

SECOND CAUSE OF ACTION

(Assignment to ADMAX SHU—Fifth Amendment Due
Process)

204. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 203.

205. By willfully and maliciously adopting, promul-
gating and implementing the policy and practice under
which Plaintiffs were confined to solitary confinement in
the ADMAX SHU in an arbitrary and unreasonable
manner, without any defined criteria, contemporaneous
review, or process of any sort, and by which classifi-
cations Plaintiffs experienced unnecessary and unrea-
sonable restrictions on their liberty that were atypical
and significant departures from the restrictions imposed
upon detainees in general population, Defendants ASH-
CROFT, MUELLER, ROLINCE, MAXWELL, SAW-
YER, RARDIN, COOKSEY, HASTY, ZENK, THOM-
AS, SHERMAN, LOPRESTI, BECK, BLEDSOE, OR-
T1Z, and SHACKS, acting under color of law and their
authority as federal officers, have intentionally or reck-
lessly deprived Plaintiffs of liberty without due process
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of law in violation of the Fifth Amendment to the United
States Constitution.

206. As a result of Defendants’ unlawful conduct,
Plaintiffs suffered emotional distress humiliation, and
embarrassment, and accordingly each Plaintiff is entit-
led to compensatory damages against ASHCROFT,
MUELLER, ROLINCE, MAXWELL, SAWYER, RAR-
DIN, COOKSEY, HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, BECK, BLEDSOE, ORTIZ, and
SHACKS, jointly and severally in an amount to be de-
termined at trial and punitive damages against each De-
fendant in an amount to be determined at trial.

THIRD CAUSE OF ACTION
(Excessive Force—Fifth Amendment Due Process)

207. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 206.

208. The unprovoked, unjustified, willful, and malic-
ious intentional beatings of Plaintiffs by Defendants
BARRERE, BECK, BLEDSOE, CUSH, GUSSAK, OR-
T1Z, MUNDO, ALAMO, CHASE, CLARDY, DEFRAN-
CISCO, DIAZ, JAIKISSON, MOORE, PEREZ, OS-
TEEN, and DOE Nos. 1-18 deprived Plaintiffs of their
right to liberty and property in violation of the Fifth
Amendment to the United State [sic] Constitution.
Defendants HASTY, ZENK, THOMAS, SHERMAN,
LOPRESTI, and SHACKS, by failing to take reasonable
measures to prevent and/or to remedy their subor-
dinates’ abuse of Plaintiffs, deprived Plaintiffs of their
right to liberty and property in violation of the Fifth
Amendment to the United States Constitution.
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209. As a proximate result of the excessive force
wielded against them, Plaintiffs sustained permanent
injuries and incurred medical bills and other expenses.
These injuries have caused and will continue to cause
Plaintiffs great pain and suffering, both mental and
physical, and accordingly each Plaintiff is entitled to
compensatory damages against HASTY, ZENK, THOM-
AS, SHERMAN, LOPRESTI, SHACKS, BARRERE,
BECK, BLEDSOE, CUSH, GUSSAK, ORTIZ, MUN-
DO, ALAMO, CHASE, CLARDY, DEFRANCISCO,
DIAZ, JAIKISSON, MOORE, PEREZ, OSTEEN, and
DOE Nos. 1-18, jointly and severally in an amount to be
determined at trial and punitive damages against each
Defendant in an amount to be determined at trial.

FOURTH CAUSE OF ACTION
(Excessive Force—Eighth Amendment Cruel and
Unusual Punishment)

210. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 209.

211. The unprovoked, unjustified, willful, and malic-
ious intentional beatings of Plaintiffs by Defendants
BARRERE, BECK, BLEDSOE, CUSH, GUSSAK, OR-
T1Z, MUNDO, ALAMO, CHASE, CLARDY, DEFRAN-
CISCO, DIAZ, JAIKISSON, MOORE, PEREZ, OS-
TEEN, and DOE Nos. 1-18 constituted cruel and unus-
ual punishment in violation of the Eighth Amendment to
the United States Constitution. Defendants HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, and
SHACKS, by failing to take reasonable measures to pre-
vent and/or to remedy their subordinates’ abuse of
Plaintiffs, violated the Eighth Amendment’s prohibition
against cruel and unusual punishment.
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212. As a proximate result of the excessive force
wielded against them, Plaintiffs sustained permanent in-
juries and incurred medical bills and other expenses.
These injuries have caused and will continue to cause
Plaintiffs great pain and suffering, both mental and
physical, and accordingly each Plaintiff is entitled to
compensatory damages against HASTY, ZENK, THOM-
AS, SHERMAN, LOPRESTI, SHACKS, BARRERE,
BECK, BLEDSOE, CUSH, GUSSAK, ORTIZ, MUN-
DO, ALAMO, CHASE, CLARDY, DEFRANCISCO,
DIAZ, JAIKISSON, MOORE, PEREZ, OSTEEN, and
DOE Nos. 1-18, jointly and severally in an amount to be
determined at trial and punitive damages against each
Defendant in an amount to be determined at trial.

FIFTH CAUSE OF ACTION
(Interference with Right to Counsel—Sixth
Amendment)

213. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 212.

214. By willfully and maliciously adopting, promul-
gating, failing to prevent, failing to remedy, and/or im-
plementing the policy and practice under which Plain-
tiffs’ access to counsel was substantially interfered with,
Defendants HASTY, ZENK, THOMAS, SHERMAN,
LOPRESTI, SHACKS, and COTTON violated Plaintiffs’
right to counsel guaranteed by the Sixth Amendment of
the United States Constitution.

215. As a result of Defendants’ unlawful conduct,
Plaintiffs have suffered emotional distress, humiliation,
and embarrassment, and accordingly each Plaintiff is
entitled to compensatory damages against HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, SHACKS,
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and COTTON jointly and severally in an amount to be
determined at trial and punitive damages against each
Defendant in an amount to be determined at trial.

SIXTH CAUSE OF ACTION
(Denial of Medical Treatment—Fifth Amendment
Due Process)
216. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 215.

217. By denying Plaintiffs their right to adequate
medical examination and care, Defendants LORENZO,
COTTON, ORTIZ, and SHACKS deprived Plaintiffs of
their liberty and property without due process of law in
violation of the Fifth Amendment to the United States
Constitution.

218. As a result of Defendants’ unlawful conduct,
Plaintiffs sustained permanent injuries and incurred
medical bills and other expenses. These injuries have
caused and will continue to cause Plaintiffs great emo-
tional distress and physical pain and suffering, and ac-
cordingly each Plaintiff is entitled to compensatory
damages against LORENZO, COTTON, ORTIZ, and
SHACKS jointly and severally in an amount to be
determined at trial and punitive damages against each
Defendant in an amount to be determined at trial.

SEVENTH CAUSE OF ACTION
(Denial of Medical Treatment—Eighth Amendment
Cruel and Unusual Punishment)

219. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 218.
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220. By denying Plaintiffs their right to adequate
medical examination and care, Defendants LORENZO,
COTTON, ORTIZ, and SHACKS exhibited deliberate
indifference to Plaintiffs’ serious medical needs in vio-
lation of the Eighth Amendment to the United States
Constitution.

221. As a result of Defendants’ unlawful conduct,
Plaintiffs sustained permanent injuries and incurred
medical bills and other expenses. These injuries have
caused and will continue to cause Plaintiffs great emo-
tional distress and physical pain and suffering, and
accordingly each Plaintiff is entitled to compensatory
damages against LORENZO, COTTON, ORTIZ, and
SHACKS jointly and severally in an amount to be de-
termined at trial and punitive damages against each
Defendant in an amount to be determined at trial.

EIGHTH CAUSE OF ACTION
(Conditions of Confinement—Eighth Amendment Due
Process)

222. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 221.

223. By willfully and maliciously subjecting Plaintiffs
to outrageous, excessive, cruel, inhuman and degrad-
ing conditions of confinement, including the denial of
adequate nutrition, the denial of adequate exercise, the
imposition of unnecessary and unlawful strip and body-
cavity searches, extended detention in solitary confine-
ment, and subjection to unprovoked and unjustified
physical and emotional abuse, Defendants BARRERE,
BECK, BLEDSOE, CUCITI, CUSH, GUSSAK, MUN-
DO, ORTIZ, TORRES, ALAMO, CHASE, CLAR-
DY, COTTON, DEFRANCISCO, DIAZ, JAIKISSON,
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MOORE, OSTEEN, PEREZ, ROSEBERRY, SHACKS,
and DOE Nos. 1-19, acting under color of law and their
authority as federal officers, subjected Plaintiffs to cruel
and unusual punishment in violation of the Eighth
Amendment to the United States Constitution. Defen-
dants HASTY, ZENK, THOMAS, SHERMAN, LO-
PRESTI, and SHACKS, by failing to take reasonable
measures to prevent and/or to remedy Plaintiffs’ mis-
treatment, subjected Plaintiffs to cruel and unusual pun-
ishment in violation of the Eighth Amendment to the
United States Constitution.

224. As a result of Defendants’ unlawful conduct,
Plaintiffs have suffered severe pain and suffering, in-
cluding physical injuries, emotional distress, humil-
iation, and embarrassment, and accordingly each Plain-
tiff is entitled to compensatory damages against HAS-
TY, ZENK, THOMAS, SHERMAN, LOPRESTI, BAR-
RERE, BECK, BLEDSOE, CUCITI, CUSH, GUSSAK,
MUNDO, ORTIZ, TORRES, ALAMO, CHASE, CLAR-
DY, COTTON, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, OSTEEN, PEREZ, ROSEBERRY, SHACKS,
LORENZO, and DOE Nos. 1-19, jointly and severally in
an amount to be determined at trial and punitive dam-
ages against each Defendant in an amount to be deter-
mined at trial.

NINTH CAUSE OF ACTION
(Unreasonable Strip and Body Cavity-Searches—Fourth
Amendment)

225. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 224.

226. By willfully and maliciously adopting, promul-
gating, failing to prevent, failing to remedy, and/or im-
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plementing the policy and practice under which Plain-
tiffs were repeatedly subjected to unreasonable and
unjustified strip and body-cavity searches, Defendants
SAWYER, HASTY, ZENK, THOMAS, SHERMAN,
LOPRESTI, SHACKS, BARRERE, BECK, CUSH,
GUSSAK, ORTIZ, BARRERE, COTTON, DEFRAN-
CISCO, DIAZ, MUNDO, OSTEEN, PEREZ, ROSE-
BERRY, and DOE Nos. 17-19 subjected Plaintiffs to un-
reasonable searches and seizures in violation of the
Fourth Amendment to the United States Constitution.

227. As a result of Defendants SAWYER, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, SHACKS,
BARRERE, BECK, CUSH, GUSSAK, ORTIZ,
BARRERE, COTTON, DEFRANCISCO, DIAZ, MUN-
DO, OSTEEN, PEREZ, ROSEBERRY, and DOE Nos.
17-19’'s unlawful conduct, Plaintiffs suffered physical
injuries, emotional distress, humiliation, and embarrass-
ment. Plaintiffs are therefore entitled to compensatory
damages against SAWYER, HASTY, ZENK, THOMAS,
SHERMAN, LOPRESTI, SHACKS, BARRERE,
BECK, CUSH, GUSSAK, ORTIZ, BARRERE, COT-
TON, DEFRANCISCO, DIAZ, MUNDO, OSTEEN,
PEREZ, ROSEBERRY, and DOE Nos. 17-19 jointly
and severally in an amount to be determined at trial and
punitive damages against each Defendant in an amount
to be determined at trial.

TENTH CAUSE OF ACTION
(Interference With Religious Practice—First
Amendment)

228. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 227.
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229. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, BARRERE, TORRES, COTTON,
DEFRANCISCO, PEREZ, and SHACKS, by adopting,
promulgating, failing to prevent, failing to remedy, and/
or implementing a policy and practice of interfering with
Plaintiffs’ religious practices, violated Plaintiffs’ rights
under the First Amendment to the United States Con-
stitution.

230. As a result, Plaintiffs suffered extreme emo-
tional distress and accordingly are entitled to compen-
satory damages against HASTY, ZENK, THOMAS,
SHERMAN, LOPRESTI, BARRERE, TORRES, COT-
TON, DEFRANCISCO, PEREZ, and SHACKS, jointly
and severally in an amount to be determined at trial and
punitive damages against each Defendant in an amount
to be determined at trial.

ELEVENTH CAUSE OF ACTION
(Discrimination Against Muslims—First Amendment)

231. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 230.

232. Defendants ASHCROFT, MUELLER, ROL-
INCE, MAXWELL, SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
BARRERE, TORRES, COTTON, DEFRANCISCO,
PEREZ, and SHACKS, by adopting, promulgating, fail-
ing to prevent, failing to remedy, and/or implementing
a policy and practice of imposing harsher conditions of
confinement on Plaintiffs because of Plaintiffs’ sincere
religious beliefs violated Plaintiffs’ rights under the
First Amendment to the United States Constitution.
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233. As aresult, Plaintiffs suffered extreme physical
injuries and emotional distress, including permanent
injuries, and accordingly are entitled to compensatory
damages against ASHCROFT, MUELLER, ROLINCE,
MAXWELL, SAWYER, RARDIN, COOKSEY, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, BAR-
RERE, TORRES, COTTON, DEFRANCISCO, PER-
EZ, and SHACKS, jointly and severally in an amount to
be determined at trial and punitive damages against
each Defendant in an amount to be determined at trial.

TWELFTH CAUSE OF ACTION
(Race Discrimination—Fifth Amendment Equal
Protection)

234. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 233.

235. Defendants ASHCROFT, MUELLER, ROL-
INCE, MAXWELL, SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
BARRERE, BECK, BLEDSOE, CUCITI, CUSH, GUS-
SAK, MUNDO, ORTIZ, TORRES, ALAMO, CHASE,
CLARDY, COTTON, DEFRANCISCO, DIAZ, JAIKI-
SSON, MOORE, OSTEEN, PEREZ, ROSEBERRY,
SHACKS, LORENZO, and DOE Nos. 1-19, by adopting,
promulgating, failing to prevent, failing to remedy, and/
or implementing a policy and practice of imposing harsh-
er conditions of confinement on Plaintiffs because of
Plaintiffs’ race violated Plaintiffs’ rights under the Fifth
Amendment to the United States Constitution.

236. As a result, Plaintiffs suffered extreme physical
injuries and emotional distress, including permanent
injuries, and accordingly are entitled to compensatory
damages against ASHCROFT, MUELLER, ROLINCE,
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MAXWELL, SAWYER, RARDIN, COOKSEY, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, BAR-
RERE, BECK, BLEDSOE, CUCITI, CUSH, GUSSAK,
MUNDO, ORTIZ, TORRES, ALAMO, CHASE, CLAR-
DY, COTTON, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, OSTEEN, PEREZ, ROSEBERRY, SHACKS,
LORENZO, and DOE Nos. 1-19, jointly and severally in
an amount to be determined at trial and punitive dama-
ges against each Defendant in an amount to be deter-
mined at trial.

THIRTEENTH CAUSE OF ACTION
(Conditions of Confinement—RFRA)

237. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 236.

238. Defendants ASHCROFT, MUELLER, ROL-
INCE, MAXWELL, SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
BARRERE, BECK, BLEDSOE, CUCITI, CUSH, GUS-
SAK, MUNDO, ORTIZ, TORRES, ALAMO, CHASE,
CLARDY, COTTON, DEFRANCISCO, DIAZ, JAIKIS-
SON, MOORE, OSTEEN, PEREZ, ROSEBERRY,
SHACKS, LORENZO, and DOE Nos. 1-19, by adopting,
promulgating, failing to prevent, failing to remedy, and/
or implementing a policy and practice of imposing harsh-
er conditions of confinement on Plaintiffs because of
Plaintiffs’ sincere religious beliefs, substantially bur-
dened Plaintiffs’ religious exercise and belief, without
any legitimate justification, in violation of 42 U.S.C.
§§ 2000bb-1.

239. As a result, Plaintiffs suffered extreme physical
injuries and emotional distress, including permanent
injuries, and accordingly are entitled to compensatory
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damages against ASHCROFT, MUELLER, ROLINCE,
MAXWELL, SAWYER, RARDIN, COOKSEY, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, BAR-
RERE, BECK, BLEDSOE, CUCITI, CUSH, GUSSAK,
MUNDO, ORTIZ, TORRES, ALAMO, CHASE, CLAR-
DY, COTTON, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, OSTEEN, PEREZ, ROSEBERRY, SHACKS,
LORENZO, and DOE Nos. 1-19, jointly and severally in
an amount to be determined at trial and punitive dama-
ges against each Defendant in an amount to be deter-
mined at trial.

FOURTEENTH CAUSE OF ACTION
(Interference With Religious Practice—RFRA)

240. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 239.

241. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, BARRERE, TORRES, COTTON,
DEFRANCISCO, PEREZ, and SHACKS, by adopting,
promulgating, failing to prevent, failing to remedy, and/
or implementing a policy and practice of confiscating
Plaintiffs’ religious materials, regularly interrupting
Plaintiffs’ daily prayers, and denying Plaintiffs access to
Friday prayers, substantially burdened Plaintiffs’ relig-
ious exercise and belief, without any legitimate justifi-
cation, in violation of 42 U.S.C. 8§ 2000bb-1.

242. As a result, Plaintiffs suffered extreme emotion-
al distress, including permanent injuries, and according-
ly are entitled to compensatory damages against HAS-
TY, ZENK, THOMAS, SHERMAN, LOPRESTI, BAR-
RERE, TORRES, COTTON, DEFRANCISCO, PER-
EZ, SHACKS, and COTTON jointly and severally in an
amount to be determined at trial and punitive damages
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against each Defendant in an amount to be determined
at trial.

FIFTEENTH CAUSE OF ACTION
(Excessive Force—RFRA)

243. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 242.

244. Defendants BARRERE, BECK, BLEDSOE,
CUSH, GUSSAK, ORTIZ, MUNDO, ALAMO, CHASE,
CLARDY, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, PEREZ, OSTEEN, and DOE Nos. 1-18, by
brutally beating and verbally abusing Plaintiffs because
of Plaintiffs’ sincere religious beliefs, imposed a substan-
tial burden on Plaintiffs’ religious exercise and belief,
without any legitimate justification, in violation of 42
U.S.C. 88 2000bb-1. Defendants, HASTY, ZENK,
THOMAS, SHERMAN, LOPRESTI, and SHACKS, by
failing to take reasonable measures to prevent and/or to
remedy their subordinates’ abuse of Plaintiffs, acted in
violation of 42 U.S.C. 8§ 2000bb-1.

245. As a result, Plaintiffs suffered extreme physical
injuries and emotional distress, including permanent
injuries, and accordingly are entitled to compensatory
damages against HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, BARRERE, BECK, BLEDSOE,
CUSH, GUSSAK, ORTIZ, MUNDO, ALAMO, CHASE,
CLARDY, DEFRANCISCO, DIAZ, JAIKISSON,
MOORE, PEREZ, OSTEEN, SHACKS, and DOE Nos.
1-18, jointly and severally in an amount to be deter-
mined at trial and punitive damages against each Defen-
dant in an amount to be determined at trial.
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SIXTEENTH CAUSE OF ACTION
(Religious Discrimination—42 U.S.C. § 1985(3))

246. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 245.

247. Defendants, by engaging in the following con-
duct, agreed to deprive Plaintiffs of the equal protection
of the laws and of equal privileges and immunities of the
laws of the United States because of Plaintiffs’ sincere
religious belief, resulting in injury to Plaintiffs’ person
and property, in violation of 42 U.S.C. § 1985(3): Defen-
dants ASHCROFT, MUELLER, SAWYER, RARDIN,
COOKSEY, HASTY, ZENK, THOMAS, SHERMAN,
LOPRESTI, and SHACKS’s agreement to subject
Plaintiffs to unnecessarily harsh conditions of confine-
ment in ADMAX SHU without due process of law; De-
fendants BARRERE, BECK, BLEDSOE, ORTIZ,
MUNDO, ALAMO, CHASE, CLARDY, DEFRANCIS-
CO, DIAZ, JAIKISSON, MOORE, and OSTEEN's
agreement to brutally mistreat Mr. ELMAGHRABY on
or about October 1, 2001; Defendants DOE Nos. 2-16’s
agreement to brutally assault Mr. IQBAL on or about
January 8, 2002; Defendants CUSH, DEFRANCISCO,
OSTEEN, and DOE Nos. 17-18’s agreement to subject
Mr. IQBAL to unnecessary strip and body-cavity sear-
ches on or about March 20, 2002, and brutally beat him
in response to his peaceful protest of the searches; De-
fendants BECK, ORTI1Z, BARRERE, MUNDO, and
OSTEEN'’s agreement on or about October 1, 2001 to
conduct an extreme and cruel body-cavity search of Mr.
ELMAGHRABY during which Defendant BARRERE
willfully and maliciously inserted a flashlight into Mr.
ELMAGHRABY'’s anal cavity; Defendants MUNDO,
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COTTON, DEFRANCISCO, and OSTEEN's agreement
on or about January 8, 2002 to conduct an extreme and
cruel strip search of Mr. ELMAGHRABY in which
Defendant COTTON willfully and maliciously pushed a
pencil into Mr. ELMAGHRABY’s anal cavity; De-
fendants SAWYER, RARDIN, COOKSEY, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, and
SHACKS'’s agreement to subject Plaintiffs to unneces-
sary and extreme strip and body-cavity searches as a
matter of policy; Defendants SHACKS, PEREZ, DE-
FRANCISCO, TORRES, and COTTON's agreement to
routinely confiscate Mr. 1QBAL’s Koran; and Defen-
dants THOMAS, HASTY, ZENK, SHACKS, COTTON,
and BARRERE'’s agreement to substantially burden
Mr. ELMAGHRABY's religious practice while he was
housed in ADMAX SHU.

248. As a result, Plaintiffs suffered extreme physical
injuries and emotional distress, including permanent in-
juries, and accordingly are entitled to compensatory
damages against ASHCROFT, MUELLER, SAWYER,
RARDIN, COOKSEY, HASTY, ZENK, THOMAS,
SHERMAN, LOPRESTI, BARRERE, BECK, BLED-
SOE, CUSH, GUSSAK, MUNDO, ORTIZ, TORRES,
ALAMO, CHASE, CLARDY, COTTON, DEFRANCIS-
CO, DIAZ, JAIKISSON, MOORE, PEREZ, SHACKS,
and DOE Nos. 2-18 jointly and severally in an amount to
be determined at trial and punitive damages against
each Defendant in an amount to be determined at trial.
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SEVENTEENTH CAUSE OF ACTION
(Race and National Origin Discrimination—42 U.S.C.
8§ 1985(3))

249. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 248.

250. Defendants, by engaging in the following con-
duct, agreed to deprive Plaintiffs of the equal protection
of the laws and of equal privileges and immunities of the
laws of the United States because of Plaintiffs’ race and/
or national origin, resulting in injury to Plaintiffs’ per-
son and property, in violation of 42 U.S.C. § 1985(3): De-
fendants ASHCROFT, MUELLER, SAWYER, RAR-
DIN, COOKSEY, HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, and SHACKS's agreement to sub-
ject Plaintiffs to unnecessarily harsh conditions of con-
finement in ADMAX SHU without due process of law;
Defendants BARRERE, BECK, BLEDSOE, ORTIZ,
MUNDO, ALAMO, CHASE, CLARDY, DEFRANCIS-
CO, DIAZ, JAIKISSON, MOORE, and OSTEEN'’s
agreement to brutally mistreat Mr. ELMAGHRABY on
or about October 1, 2001; Defendants DOE Nos. 2-16’s
agreement to brutally assault Mr. IQBAL on or about
January 8, 2002; Defendants CUSH, DEFRANCISCO,
OSTEEN, and DOE Nos. 17-18’s agreement to subject
Mr. IQBAL to unnecessary strip and body-cavity sear-
ches on or about March 20, 2002, and brutally beat him
in response to his peaceful protest of the searches;
Defendants BECK, ORTIZ, BARRERE, MUNDO, and
OSTEEN'’s agreement on or about October 1, 2001 to
conduct an extreme and cruel body-cavity search of Mr.
ELMAGHRABY during which Defendant BARRERE
willfully and maliciously inserted a flashlight into Mr.
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ELMAGHRABY'’s anal cavity; Defendants MUNDO,
COTTON, DEFRANCISCO, and OSTEEN's agreement
on or about January 8, 2002 to conduct an extreme and
cruel strip search of Mr. ELMAGHRABY in which
Defendant COTTON willfully and maliciously pushed a
pencil into Mr. ELMAGHRABY’s anal cavity; De-
fendants SAWYER, RARDIN, COOKSEY, HASTY,
ZENK, THOMAS, SHERMAN, LOPRESTI, and
SHACKS's agreement to subject Plaintiffs to unneces-
sary and extreme strip and body-cavity searches as a
matter of policy; Defendants SHACKS, PEREZ, DE-
FRANCISCO, TORRES, and COTTON'’s agreement to
routinely confiscate Mr. IQBAL’s Koran; and Defen-
dants THOMAS, HASTY, ZENK, SHACKS, COTTON,
and BARRERE’s agreement to substantially burden
Mr. ELMAGHRABY's religious practice while he was
housed in ADMAX SHU.

251. As a result, Plaintiffs suffered extreme physical
injuries and emotional distress, including permanent in-
juries, and accordingly are entitled to compensatory
damages against ASHCROFT, MUELLER, SAWYER,
RARDIN, COOKSEY, HASTY, ZENK, THOMAS,
SHERMAN, LOPRESTI, BARRERE, BECK, BLED-
SOE, CUSH, GUSSAK, MUNDO, ORTIZ, TORRES,
ALAMO, CHASE, CLARDY, COTTON, DEFRANCIS-
CO, DIAZ, JAIKISSON, MOORE, PEREZ, SHACKS,
and DOE Nos. 2-18 jointly and severally in an amount to
be determined at trial and punitive damages against
each Defendant in an amount to be determined at trial.
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EIGHTEENTH CAUSE OF ACTION
(Assault and Battery—FTCA)

252. Plaintiff IQBAL repeats and reallege [sic] as if
fully set forth herein the allegations contained in para-
graphs numbered 1 through 251.

253. Defendants BARRERE, BECK, CUSH, GUS-
SAK, ORTIZ, DEFRANCISCO, OSTEEN, PEREZ,
ROSEBERRY, and DOE Nos. 1-18, by kicking, pun-
ching, and beating Plaintiff IQBAL without consent, in-
tentionally caused offensive and harmful contact with
Plaintiff IQBAL, so as to constitute battery under the
laws of New York State, where the relevant acts took
place. The batteries committed upon Plaintiff IQBAL
were not related to any penological interest. Defendants
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
and SHACKS, by negligently failing to take reasonable
measures to prevent and/or remedy their subordinates’
abuse of Plaintiff IQBAL, violated the laws of New York
State.

254. In committing the unprovoked and unjustified
batteries upon Plaintiff IQBAL in a willful and malic-
ious manner, Defendants BARRERE, BECK, CUSH,
GUSSAK, ORTI1Z, DEFRANCISCO, OSTEEN, PER-
EZ, ROSEBERRY, and DOE Nos. 1-18 placed Plain-
tiff IQBAL in imminent apprehension of offensive and
harmful contact, so as to constitute assault under the
laws of New York State.

255. Defendants ZENK, THOMAS, SHERMAN,
LOPRESTI, SHACKS, BARRERE, BECK, CUSH,
GUSSAK, DEFRANCISCO, OSTEEN, PEREZ,
ROSEBERRY, and DOE Nos. 1-18 were acting within
the scope of their employment by the United States
when Plaintiff IQBAL was subjected to the batteries
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and were working as law enforcement officers as defined
by 28 U.S.C. § 2680(h).

256. Pursuant to 28 U.S.C. § 2675(a), the claims set
forth herein were timely presented to the Bureau of
Prisons on November 3, 2003 and the said claims were
denied on April 27, 2004.

257. As a proximate result of the assault and bat-
teries committed against him, Plaintiff IQBAL sustained
permanent injuries and incurred medical bills and other
expenses. These injuries have caused and will continue
to cause Plaintiff IQBAL great pain and suffering, both
mental and physical, and accordingly he is entitled to
compensatory damages against the UNITED STATES
OF AMERICA in an amount to be determined at trial.

NINTEENTH [sic] CAUSE OF ACTION
(Negligent Denial of Medical Treatment—FTCA)

258. Plaintiff IQBAL repeats and realleges as if fully
set forth herein the allegations contained in paragraphs
numbered 1 through 257.

259. By refusing to provide Plaintiff IQBAL with
adequate medical examination and care, Defendants
LORENZO, COTTON, SHACKS, acting under color of
federal law and their authority as federal officers, have
breached their duty under 18 U.S.C. § 4042(a)(2) to take
ordinary diligence or reasonable care to keep Plaintiff
IQBAL safe and free from harm, so as to constitute neg-
ligence under the laws of New York State, where the
relevant actions took place.

260. Pursuant to 28 U.S.C. § 2875(a), the claims set
forth herein were timely presented to the Bureau of
Prisons on November 3, 2003 and the said claims were
denied on April 27, 2004.
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261. As a result of Defendants’ unlawful conduct,
Plaintiff IQBAL sustained permanent injuries and in-
curred medical bills and other expenses. These injuries
have caused and will continue to cause Plaintiff IQBAL
great emotional distress and physical pain and suffering,
and accordingly Plaintiff is entitled to compensatory
damages against the UNITED STATES OF AMERICA
in an amount to be determined at trial.

TWENTIETH CAUSE OF ACTION
(Intentional Infliction of Emotional Distress—FTCA)

262. Plaintiff IQBAL repeats and realleges as if fully
set forth herein the allegations contained in paragraphs
numbered 1 through 261.

263. Defendants BARRERE, BECK, CUSH, GUS-
SAK, ORTIZ, DEFRANCISCO, OSTEEN, PEREZ,
ROSEBERRY, and DOE Nos. 1-18, acting under color
of law and their authority as federal officers, maliciously
subjected Plaintiff IQBAL to outrageous conduct of re-
peated instances of assault and batteries, extreme strip
and body cavity-searches, the denial of medical treat-
ment and adequate nutrition, extended detention in
solitary confinement, deliberate interference with their
rights to counsel and to exercise of their religious beliefs
and practices with the intent to causing [sic] and reck-
less disregard of a substantial probability of causing
several emotional distress and physical pain and suffer-
ing. Defendants HASTY, ZENK, THOMAS, SHER-
MAN, LOPRESTI, SHACKS, by negligently failing to
take reasonable measures to prevent and/or to remedy
their subordinates’ abuse of Plaintiff IQBAL violated
the laws of New York State.

264. Pursuant to 28 U.S.C. § 2875(a), the claims set
forth herein were timely presented to the Bureau of



213a

Prisons on November 3, 2003 and the said claims were
denied on April 27, 2004.

265. As a result, Plaintiff IQBAL suffered extreme
and lasting emotional distress, humiliation, embarrass-
ment, and permanent physical injuries, and accordingly
is entitled to compensatory damages against the UNI-
TED STATES OF AMERICA in an amount to be deter-
mined at trial.

TWENTY-FIRST CAUSE OF ACTION
(Cruel, Inhuman, or Degrading Treatment—Customary
International Law[])

266. Plaintiffs repeat and reallege as if fully set forth
herein the allegations contained in paragraphs num-
bered 1 through 265.

267. The acts described herein had the intent and the
effect of grossly humiliating Plaintiffs, forcing them to
act against their will and conscience, inciting fear and
anguish, and breaking their physical and moral resis-
tance.

268. The acts described herein constituted cruel,
inhuman or degrading treatment in violation of the law
of the nations under the Alien Tort Claims Act, 28
U.S.C. 8§ 1350, in that the acts violated customary inter-
national law prohibiting cruel, inhuman or degrading
treatment as reflected, expressed, and defined in multi-
lateral treaties and other international treatments, in-
ternational and domestic judicial decisions.

269. Defendants ASHCROFT, MUELLER, ROL-
INCE, MAXWELL, SAWYER, RARDIN, COOKSEY,
HASTY, ZENK, THOMAS, SHERMAN, LOPRESTI,
BARRERE, BECK, BLEDSOE, CUCITI, CUSH, GUS-
SAK, MUNDO, ORTIZ, TORRES, ALAMO, CHASE,
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CLARDY, COTTON, DEFRANCISCO, DIAZ, JAIKIS-
SON, MOORE, OSTEEN, PEREZ, ROSEBERRY,
SHACKS, LORENZO, and DOE Nos. 1-19 are liable for
said conduct in that Defendants, acting under the color
of law and their authority as federal officers, directed,
ordered, confirmed, ratified and/or conspired to cause
cruel, inhuman or degrading treatment of Plaintiffs.

270. Plaintiffs were forced to suffer severe physical
and psychological abuse and emotional distress and are
entitled to monetary damages.

JURY DEMAND

Plaintiffs demand a trial by jury. Plaintiff IQBAL
does not demand trial by jury for his claims arising
under the FTCA.

PRAYER FOR RELIEF

WHEREFORE Plaintiffs respectfully request that a
judgment be granted as follows:

a. Awarding compensatory and punitive damages
to Plaintiffs for Defendants’ violations of consti-
tutional law, federal statutory law, customary
international law, and local law, which caused
Plaintiffs to suffer physical and emotional
harm, in an amount that is fair, just, reasonable
and in conformity with the evidence;

b. Awarding Plaintiffs attorney’s fees and costs
pursuant to 42 U.S.C. § 1988 and N.Y.C. Code
8§ 8-502; and,

c.  Such other relief as this Court deems just and
proper.
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Dated: New York, New York
September 30, 2004

THE URBAN JUSTICE CENTER
and KOOB & MAGOOLAGHAN

By: /s/ ALEXANDER A. REINERT

ALEXANDER A. REINERT
(AR-1740)

Koob & Magoolaghan
South Street Seaport
19 Fulton Street, Suite 408
New York, New York 10038
Tel: 212-406-3095

-and-

Haeyoung Yoon (HY-8962)
Urban Justice Center

666 Broadway, 10th floor
New York, New York 10012
Tel: 646-459-3003

Attorneys for Plaintiffs




