














4, As in the foregoing cases, the Government seeks a stay in this case
pending the Court’s disposition of the pending petition for rehearing en banc,
However, the Court should not impose the same 14-day time period to file the
record index. Similarly, the Court should not provide that any further motion for
an extension would be “disfavored,” as in Mahnut, Nasser and Thabid. Requiring
the submission of a certified index within 14 days of disposition of the petition for
rehearing en banc would impose an impossible burden on the Government,
especially if the same order is entered in all the pending DTA appeals in which a
certified index is due. As detailed below, it also imposes an insufficient deadiine,
as a practical matter, for the Government to decide whether to employ the
“alternative” approach, identified in the panel’s October 3, 2007 opinion, of
convening a new CSRT in these cases.

As is clear from the declarations submitted in support of rehearing en banc
in Bismullah, it is a massive undertaking just to produce the record in a single DTA
case. The same resources necessary to compile those records in this case are
currently engaged in compiling the record in Paracha, Mahnut, Nasser, Tabid and

other DTA appeals. In addition, the petitioners in Bismullah v. Gates, No. 06-

Court’s initial docketing order. Rather, the order in this case was part of a briefing
schedule issued in response to the motions to govern further proceedings, filed by
the petitioner on July 27, 2007, and by the Government on August 3, 2007. This
Court has yet to act on the omnibus motion.
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1197, and Parhat v. Gates, No. 06-1397, have filed motions in which petitioners
seek production of the records in those cases. Those motions have been opposed
by the Government on the same general grounds that support this motion for a stay.
The Bismullah and Parhat cases alone involve an additional eight detainees, with
eight separate records. Similar requests can be expected in the other DTA appeals,
of which approximately 150 have been filed to date.

As detailed above, it would be impossible, as a practical matter, for the
Government to produce the Bismullah records in all these cases within 14-days of
any disposition of the petition for rehearing en banc. Accordingly, if rehearing en
banc is denied, the certified index to the record in these cases should be filed in
accordance with a future order that should issue after the rehearing en banc petition
is decided by the Court. In the interim, the Court should stay the briefing schedule
and the order to produce a certified index of record in this case.

The 14-day time period is also insufficient under the “alternative” approach
set forth in panel’s October 3, 2007 supplemental opinion on rehearing. In that
opinion, the panel ruled that “if the Government cannot, within its resource
constraints, produce the Government Information collected by the Recorder with
respect to a particular detainee, then this court will be unable to confirm that the

CSRT’s determination was reached in compliance with the DoD Regulations and



applicable law.” (Slip op. at 8). The panel then suggested an “alternative,” stating
that the Government “can abandon its present course of trying to reconstruct the
Government Information by surveying all relevant information in its possession
without regard to whether that information is reasonably available, and instead
convene a new CSRT.” (Id.). Yet, even that alternative requires a detailed and
extended analysis of the cases that cannot be reasonably accomplished within 14
days following a decision on the petition for rehearing en banc. The Government
would need sufficient time to make an assessment of this case and other DTA cases
$0 as to make a determination on whether to convene a “new CSRT” in accordance

with the panel’s suggested alternative.



CONCLUSION
For the foregoing reasons, the Government respectfully requests that the
Court stay the order to file a certified index of record and stay the briefing schedule

pending disposition of the Government’s rehearing petition in Bismullah and

subsequent order by the Court in this case.
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