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QUESTIONS PRESENTED

This case is a First Amendment challenge to the
partisan gerrymander of a single federal congres-
sional district. Plaintiffs allege that state officials
responsible for Maryland’s 2011 congressional redist-
ricting plan targeted them for vote dilution because
of their past support for Republican candidates for
public office, violating the First Amendment retalia-
tion doctrine.

In earlier proceedings in this case, this Court
held that plaintiffs’ retaliation claim is a substantial
one, required to be heard by a three-judge district
court. On remand, the three-judge court held that
plaintiffs’ retaliation claim is justiciable. The district
court, in a divided opinion, thereafter denied plain-
tiffs’ motion for a preliminary injunction, from which
this appeal is taken.

This appeal presents the following questions:

1. Did the majority err in holding that, to
establish an actual, concrete injury in a First Am-
endment retaliation challenge to a partisan gerry-
mander, a plaintiff must prove that the gerrymander
has dictated and will continue to dictate the outcome
of every election held in the district under the gerry-
mandered map?

2. Did the majority err in holding that the M:z.
Healthy burden-shifting framework is inapplicable to
First Amendment retaliation challenges to partisan
gerrymanders?

3. Regardless of the applicable legal standards,
did the majority err in holding that the present
record does not permit a finding that the 2011 gerry-
mander was a but-for cause of the Democratic vic-
tories in the district in 2012, 2014, or 2016?
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INTRODUCTION

This case is unlike any previous challenge to par-
tisan gerrymandering. It does not invoke the Equal
Protection Clause in any respect. It does not rest
upon statistical measures of partisan imbalance. It
does not ask the Court to adopt any new doctrinal
frameworks or approve any new legal standards.
This case relies, instead, entirely upon a time-tested,
judge-approved legal framework: the First Amend-
ment retaliation doctrine.

Citizens of course enjoy a First Amendment right
not to be “burden[ed] or penaliz[ed]” for their “voting
history,” their “association with a political party,” or
their “expression of political views.” Vieth v. Jube-
lirer, 541 U.S. 267, 314 (2004) (Kennedy, J., concur-
ring in judgment). Thus, “[i]f a court were to find
that a State did impose burdens and restrictions on
groups or persons by reason of their views, there
would likely be a First Amendment violation.” Id. at
315. In this way, “the First Amendment’s protection
of citizens from official retaliation based on their
political affiliation” necessarily “limit[s] the State’s
power to rely exclusively on partisan preferences in
drawing district lines.” League of United Latin Am.
Citizens v. Perry, 548 U.S. 399, 461 (2006) (Stevens,
dJ., concurring in part and dissenting in part, joined
by Breyer, J.).

That 1s the theory presented in this challenge to
Maryland’s 2011 redistricting plan. The record here
shows that Governor Martin O’Malley and other top
state officials specifically intended to dilute the votes
of Republicans in the State’s Sixth Congressional
District because of those citizens’ support for Repub-
lican Roscoe Bartlett, the district’s representative for
the preceding 20 years. To that end, the mapdrawers
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reshuffled fully half of the district’s 720,000 res-
1dents—far more than necessary to correct the mere
10,000-person imbalance in the district’s population
following the 2010 census. The net result of this
fundamental reconfiguration of the district’s lines
was a more than 90,000-voter swing in favor of
Democrats, after which registered Republicans’
share of the electorate fell from 47% to just 33%.

The 2011 gerrymander was devastatingly effec-
tive. According to two metrics that analyze precinct-
by-precinct voter history (including the metric used
by the mapdrawers to manipulate the map’s lines in
this case), there was a 99.7%-100% chance that
Congressman Bartlett would win reelection in 2010,
before the gerrymander. But the massive swap of
Republican voters for Democratic voters in the 2011
redistricting turned the table 180 degrees, making it
92.5%-94.0% likely that a Democrat would win in
2012. No other congressional district anywhere in
the Nation saw so large a swing in its partisan
complexion following the 2010 census. And we know
from the metrics’ focus on precinct-by-precinct voter
history that the swing was a consequence of the re-
configuration of the district’s lines alone.

The results, in practice have been precisely as
intended. Whereas Congressman Bartlett won re-
election to Congress in 2010 by a 28% margin, he
was routed by now-Congressman John Delaney in
2012 by a 21% margin. Congressman Delaney has
won reelection ever since. The evidence shows
further that, since the redistricting, Republicans’
political engagement has plummeted in the counties
comprising the old Sixth District. Turnout for Repub-
lican primary elections, for example, has dropped by
as much as one-third throughout the district.
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Plaintiffs here—seven Republicans who all live
and voted within the bounds of the former Sixth
District—sued, alleging that Maryland lawmakers
had specifically intended to burden their represen-
tational rights because of their past support for
Congressman Bartlett and that they suffered actual
injury as a result. Following initial discovery, they
moved for a preliminary injunction.

A divided three-judge district court nevertheless
denied plaintiffs’ motion for a preliminary injunction
because, in its view, the balance of evidence here
(including the closeness of Congressman Delaney’s
reelection in 2014) “calls into doubt whether the
State engineered an effective gerrymander.” App.,
infra, 17a. Blinking reality, the majority speculated
that the electoral outcomes in 2012 onward might be
attributable to changes in voter sentiment or other
unidentified, ethereal forces “present in every
election.” Ibid.

As Judge Niemeyer put it in his dissent, the
majority’s conclusion on this score “overlooks the
obvious” and rests on “bizarre” and “abstract” notions
of causation “that bear no relationship to the real
world evidence” at issue in this case. App., infra, 34a.
But there is more wrong with the majority’s analysis
than that. The majority mistakenly concluded that
plaintiffs’ injury inheres in Republican candidates’
electoral losses in the Sixth District, rather than in
the dilution of plaintiffs’ and other Republicans’
votes that ensured those losses. On the basis of that
misimpression, the majority held that, to establish
an actual injury, plaintiffs must prove that the 2011
gerrymander has independently changed and will
“continue to control” the outcome of every election
held under the 2011 redistricting map. App., infra,
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17a. For related reasons, the majority refused to
apply the Mt. Healthy burden-shifting framework,
which—in other First Amendment retaliation con-
texts—shifts the burden to the defendant to disprove
but-for causation when the plaintiff has made a
prima facie showing of intent and injury.

In the end, the majority simply misunderstood
the nature of the injury inflicted by a partisan gerry-
mander. Plaintiffs’ injury consists in official “inter-
ference with an opportunity to elect a representative
of one’s choice” (Davis v. Bandemer, 478 U.S. 109,
133 (1986) (plurality opinion)), not in particular
election results. To be sure, the fact that a gerry-
mander successfully changes the outcome of an elec-
tion is strong evidence that the burden inflicted is
real, and more than de minimis; changing electoral
outcomes 1is, after all, the point of a gerrymander.
But it does not follow that, to establish a cognizable
injury in a First Amendment retaliation challenge to
a partisan gerrymander, a plaintiff must show that
each and every electoral outcome is (and will contin-
ue to be) singularly attributable to the gerrymander.
On the contrary, a First-Amendment-retaliation
plaintiff is entitled to relief upon proof of any actual,
concrete injury—which is to say any injury that is
more than de minimis. Plaintiffs here have satisfied
that requirement many times over.

Against this backdrop, the Court should note
probable jurisdiction and order expedited briefing
and argument. As we explain in greater detail in the
motion to expedite filed today, it is not too late to
obtain relief for the forthcoming 2018 election cycle,
but expedited review would ensure that plaintiffs’
appeal is not denied by default.
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In addition, the Court has before it an appeal in
Gill v. Whitford, No. 16-1161. The instant appeal, for
1ts part, presents an opportunity not only to consider
the discrete legal questions presented in this brief,
but also the viability of plaintiffs’ First Amendment
retaliation claim as a whole, which the State no
doubt will challenge. It is therefore a natural comp-
lement to Gill. Although both cases are partisan
gerrymandering challenges warranting plenary re-
view in their own rights, they involve different
theories. Considering the cases in parallel would
provide the Court with a broader spectrum of legal
arguments and evidence with which to address the
problem of partisan gerrymandering. It also would
guard against the possibility that consideration of
Gill alone, without the benefit of full briefing in this
case, could lead the Court to overlook arguments or
make inadvertent statements that confuse the law or
foreclose meritorious claims.

What is more, the majority below repeatedly ex-
pressed a desire to have this Court’s “guidance”
before proceeding further with the litigation. App.,
infra, 13a, 16a, 29a, 31a. It hoped, in particular, to
have this Court’s confirmation “that it is proceeding
on the correct legal foundation,” lest it “chargle]
ahead only to later learn that” plaintiffs’ claim is not
actually “viable.” Id. at 33a. The lower court believed
such guidance might come from Gill, but given the
significant differences between the two cases—in-
cluding Wisconsin’s focus on the statewide nature of
the Gill plaintiffs’ claim—that is unlikely.

The Court accordingly should note probable
jurisdiction, order expedited briefing and argument
for the reasons given in the accompanying motion to
expedite, and reverse.
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OPINIONS BELOW

The opinion and order denying the State’s motion
to dismiss and holding appellants’ claims justiciable
(App., infra, 80a-129a) 1s reported at 203 F. Supp. 3d
579. The district court’s opinion and order denying
appellants’ motion for a preliminary injunction
(App., infra, la-79a) is available in the Westlaw
database at 2017 WL 3642928.

JURISDICTION

The three-judge district court, convened pursu-
ant to 28 U.S.C. § 2284(a), denied plaintiffs’ motion
for a preliminary injunction on August 24, 2017.
Plaintiffs filed a notice of appeal on August 25, 2017.
The Court has jurisdiction under 28 U.S.C. § 1253.

CONSTITUTIONAL PROVISIONS INVOLVED

The First Amendment to the United States Con-
stitution provides that “Congress shall make no law
respecting an establishment of religion, or prohibit-
ing the free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the
Government for a redress of grievances.”

Article I, Section 2 of the United Sates Consti-
tution provides in relevant part that “[tJhe House of
Representatives shall be composed of Members
chosen every second Year by the People of the sev-
eral States.”

STATEMENT

This Court previously decided an appeal in this
case on writ of certiorari, holding that plaintiffs’
First Amendment claim was substantial and should
have been referred to a three-judge district court
pursuant to 28 U.S.C. § 2284. See Shapiro v.
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McManus, 136 S. Ct. 450 (2015). On remand to the
three-judge court, plaintiffs filed an amended com-
plaint that added new plaintiffs and clarified their
First Amendment claim. The case was subsequently
re-captioned Benisek v. Lamone.

A. The opinion on justiciability

This is a First Amendment retaliation challenge
to the 2011 redrawing of Maryland’s Sixth Congres-
sional District. Plaintiffs allege that the officials re-
sponsible for Maryland’s 2011 redistricting inten-
tionally diluted their votes because of their past
support for Republican candidates for office, causing
them tangible injury.

The State moved to dismiss, arguing that plain-
tiffs’ claim 1s nonjusticiable.

1. The district court, in an opinion by dJudge
Niemeyer, denied the motion. App., infra, 80a-111a.
The majority began by explaining that “when a State
draws the boundaries of its electoral districts so as to
dilute the votes of certain of its citizens, the practice
1mposes a burden on those citizens’ right to ‘have an
equally effective voice in the election’ of a legislator
to represent them.” Id. at 100a (citation omitted).
“The practice of purposefully diluting the weight of
certain citizens’ votes to make it more difficult for
them to achieve electoral success because of the
political views they have expressed through their
voting histories and party affiliations thus infringes
this representational right.” Id. at 101a.

“A plaintiff bringing a garden variety retaliation
claim under the First Amendment,” the majority
went on, “must prove that the responsible official or
officials were motivated by a desire to retaliate
against him because of his speech or other conduct
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protected by the First Amendment and that their
retaliatory animus caused the plaintiff's injury.”
App., infra, 102a. “Because there is no redistricting
exception to this well-established First Amendment
jurisprudence, the fundamental principle that the
government may not penalize citizens because of how
they have exercised their First Amendment rights
thus provides a well-understood structure for claims
challenging the constitutionality of a State’s redist-
ricting legislation—a discernible and manageable
standard.” Id. at 104a.

Thus, the majority concluded:

When applying First Amendment jurispru-
dence to redistricting, we conclude that, to
state a claim, the plaintiff must allege that
those responsible for the map redrew the
lines of his district with the specific intent to
impose a burden on him and similarly
situated citizens because of how they voted or
the political party with which they were
affiliated. In the context of redistricting, this
burden is the injury that usually takes the
form of vote dilution. But vote dilution is a
matter of degree, and a de minimis amount
of vote dilution, even if intentionally im-
posed, may not result in a sufficiently ad-
verse effect on the exercise of First Amend-
ment rights to constitute a cognizable injury.
Instead, to establish the injury element of a
retaliation claim, the plaintiff must show
that the challenged map diluted the votes of
the targeted citizens to such a degree that it
resulted in a tangible and concrete adverse
effect. In other words, the vote dilution must
make some practical difference. Finally, the
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plaintiff must allege causation—that, absent
the mapmakers’ intent to burden a particular
group of voters by reason of their views, the
concrete adverse impact would not have
occurred.

App., infra, 104a.

Crucially, “[t]his standard contains several im-
portant limitations that help ensure that courts will
not needlessly intervene in what is quintessentially a
political process.” App., infra, 105a. First, “it does not
prohibit a legislature from taking any political con-
sideration into account in reshaping its electoral
districts.” Ibid. “Rather, what implicates the First
Amendment’s prohibition on retaliation is not the
use of data reflecting citizens’ voting history and
party affiliation, but the use of such data for the
purpose of making it harder for a particular group of
voters to achieve electoral success because of the
views they had previously expressed.” Ibid.

Second, “merely proving that the legislature was
aware of the likely political impact of its plan and
nonetheless adopted it is not sufficient to prove that
the legislature was motivated by the type of intent
necessary to sustain a First Amendment retaliation
claim.” App., infra, 106a.

Finally, “the standard requires proof that the
vote dilution brought about by the redistricting
legislation was sufficiently serious to produce a
demonstrable and concrete adverse effect on a group
of voters’ right to have ‘an equally effective voice in
the election’ of a representative.” App., infra, 106a
(citation omitted).

The district court thus “recognize[d] the jus-
ticiability of a claim challenging redistricting under
the First Amendment and Article I, § 2.” Id. at 108a.
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2. Judge Bredar dissented. App., infra, 112a-
129a. He clarified at the outset that he did not
defend “the State’s authority to segregate voters by
political affiliation so as to achieve pure partisan
ends,” which is a “noxious” practice that “has no
place in a representative democracy.” Id. at 112a-
113a. Nor did Judge Bredar mean “to understate the
prevalence of political gerrymandering.” Id. at 113a.
But Judge Bredar voted to grant the State’s motion
to dismiss nevertheless because, in his view, “[c]ourts
are simply not equipped to ascertain those unusual
circumstances in which redistricting inflicts an
actual, measurable burden on voters’ representa-
tional rights.” Id. at 114a. Put another way, accord-
ing to Judge Bredar, “[c]Jourts cannot reliably disting-
uish between what Plaintiffs would term impermis-
sible ‘vote dilution’ and the ordinary consequences of
an American political process that is organic, fluid,
and often unpredictable.” Id. at 115a. On that basis,
Judge Bredar concluded that “Plaintiffs here have
[not] discovered a viable solution” to partisan gerry-
mandering. Id. at 129a.

B. The motion for a preliminary injunction

The parties entered discovery. The State assert-
ed state legislative privilege as a basis for refusing to
produce documents and witnesses, but the district
court unanimously granted plaintiffs’ motions to
compel. See Benisek v. Lamone, 2017 WL 959641 (D.
Md. 2017). We thereafter deposed and obtained docu-
ments from Governor Martin O’Malley and other
high state officials who participated in the redist-
ricting.

At the close of discovery, plaintiffs moved for a
preliminary injunction. Dkt. 177. We argued that the
evidence establishes each element of plaintiffs’ First
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Amendment retaliation claim and that, without an
immediate injunction, plaintiffs will suffer irrep-
arable injury in the 2018 election cycle.

Concerning intent, Governor O’Malley and others
testified that those responsible for the 2011 redist-
ricting expressly intended to dilute the votes of
Republicans in the former Sixth District because of
their past support for Congressman Bartlett. There
1s no ambiguity in the record on this point. Governor
O’Malley explained with admirable candor that it
was “clearly [his] intent” (Dkt. 177-3, at 82:18) and
the “intent” of “those of us in leadership positions in
our party” (id. at 81:1-10) “to create a map that
would” result in a “district where the people would
be more likely to elect a Democrat than a Repub-
lican” (id. at 82:15-18). To achieve this end, Governor
O’Malley and the mapdrawers singled out Repub-
licans for vote dilution using voter-history and party-
affiliation data. Id. at 65:12-13.

Eric Hawkins—the political consultant retained
by Congressman Steny Hoyer to draft the blueprint
for the redistricting plan—confirmed the same. By
targeting voters using the “Democratic Performance
Index,” a proprietary metric reflecting “past voting
behavior” and “past voting history” (Dkt. 177-4, at
23:19-24:19), Hawkins drew the lines of the Sixth
District with the express purpose of “see[ing] if there
was a way to get another Democratic district in the
state” (id. at 230:19-20).

Concerning burden, we showed that Republican
votes were diluted in the Sixth District. Prior to the
redistricting, the Sixth District was majority Repub-
lican; it had elected a Republican congressman in
each election over the past 20 years. That ended
after 2011. Approximately one-half of the district’s



12

population was shuffled; the areas moved out of the
district contained 66,417 more Republican than
Democratic voters, whereas the areas moved into the
contained 24,460 fewer Republican than Democratic
voters. Dkt. 177-19, at 6. The net result of the “mas-
sive interchange of territory” in the Sixth District
was a more than 90,000-voter swing in favor of
Democrats, after which registered Republicans’
share of the electorate dropped to just 33%. Dkt. 177-
35, at 59, 67. Redistricting expert Prof. Michael
McDonald thus confirmed what was already obvious:
“Maryland’s adopted Sixth Congressional District
was drawn in a manner that has the effect of dimin-
ishing the ability of registered Republican voters to
elect candidates of their choice.” Dkt, 177-19, at 3;
see also id. at 5-9.

We showed further that the vote dilution inflic-
ted upon Republicans in the Sixth District was not
de minimis and amounted to an actual, concrete
injury. According to Eric Hawkins (the redistricting
expert hired by Congressman Hoyer to spearhead the
mapdrawing effort), “past voter behavior” and “past
voter history” is the best predictor of future voter
behavior. Dkt. 177-4, at 23:19-24:19; 202:6-203:15.
Thus, the most respected and accurate metrics for
predicting elections outcomes—including the “Cook
Partisan Voter Index” and the proprietary Demo-
cratic Performance Index used by Hawkins to en-
gineer the 2011 gerrymander—rely on regression
models of voter history. Id. at 24:17-19; Dkt. 177-49,
at 131:6-21.

According to these predictive metrics, the par-
tisan composition of the Sixth District made it nearly
certain (99.7%-100%) that a Republican would win
the race for Congress in 2010. Dkt. 191, at 7-9 (col-
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lecting evidence). The same metrics showed that, as
a consequence of redrawing the district’s lines to
dilute Republican votes in 2011, it became nearly
certain (92.5%-94.0%) that a Democrat would win in
2012. Ibid. No other district anywhere in the country
saw so huge a swing in its partisan composition. DKkt.
177-52, at 8. And the results have been precisely as
predicted: The Democratic nominee, John Delaney,
has won the race for Congress in each election in the
Sixth District since 2011. Dkt. 104, 99 53-56.

Thus, as Dr. McDonald opined, the vote dilution
visited upon Republican voters in the Sixth District
“had a concrete impact on electoral outcomes because
Republican voters in the adopted district have, as a
consequence, been unable to elect a candidate of
their choice.” See Dkt. 177-19, at 3.

What is more, the dilution of Republican votes in
2011 has palpably depressed political participation
in the Sixth District. Most notably, turnout for the
Republican primaries in midterm years—when cong-
ressional candidates are at the top of the ticket and
most likely to drive voters to the polls—has plum-
meted in the district since 2011, in some counties by
more than one-third. See Dkt. 191-11. As Plaintiff
Sharon Strine testified, when she canvassed for the
Republican candidate in 2014, voters told her “it’s
not worth voting anymore” and that they “feel disen-
franchised.” Dkt. 177-53, at 61:2-64:2. Against this
backdrop, we argued, plaintiffs’ representation rights
have been concretely burdened.

Concerning but-for causation, we made two
points. We argued, first, that we did not bear the
burden to prove causation. Instead, when a First
Amendment retaliation plaintiff establishes intent
and injury, this Court’s precedents place the burden
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on the defendants to prove (if they can) that the
injury would have come about regardless of the retal-
1atory intent. See Mt. Healthy City Sch. Dist. Bd. of
Educ. v. Doyle, 429 U.S. 274 (1977).

We argued, second, that the alternative justifica-
tions given by the State to explain the massive inter-
change of territory between the Sixth and Eighth
Districts (resulting in the dilution of Republican
votes) were meritless. The principal alternative
explanation cited by the State for the cartographic
contortions in the Sixth District was the map-
drawers’ supposed respect for the “I-270 corridor” as
a community of interest. But the evidence shows that
none of the officials who were actually responsible for
drawing or approving the map ever considered the
I-270 corridor. See Dkt. 177-1, at 21-22 (collecting
evidence). Indeed, the testimony repeatedly con-
firmed that the mapdrawers were pursuing just two
goals: protecting incumbent Democratic represen-
tatives and flipping the Sixth District to Democratic
control. E.g., Dkt. 177-4, at 47:17-49:2.

Finally, we showed that each of the remaining
elements necessary for injunctive relief—irreparable
harm, the balance of hardships, and the public
interest—all strongly favor enjoining enforcement of
the 2011 redistricting plan.

C. The denial of the preliminary injunction

1. Judge Bredar, joined by Judge Russell, denied
the motion. App., infra, 1a-34a.

The majority concluded, in the main, that plain-
tiffs had failed to show that the 2011 gerrymander
caused them an actual, more-than-de-minimus in-
jury. On this score, the majority held that, in the
context of a gerrymander, “the government’s ‘action’
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1s only ‘injurious’ if it actually alters the outcome of
an election” (app., infra, 24a) and that to meet their
burden to show causation, plaintiffs therefore must
prove both “that it was the gerrymander ([and not
the] host of forces present in every election) that
flipped the Sixth District” in 2012, 2014, and 2016.
Id. at 17a. Plaintiffs must also prove, according to
the majority, that the gerrymander independently
“will continue to control the electoral outcomes” in all
future elections in the Sixth District. Ibid.

The majority concluded that plaintiffs had not
satisfied that requirement. It was concerned, in
particular, that the close margin of the Democratic
victory in 2014, “calls into doubt whether the State
engineered an effective gerrymander.” Ibid. Accord
id. at 27a-28a.

The majority acknowledged that “[t]rial testi-
mony and other evidence * * * may yet establish that
Plaintiffs have met their burden of proof with respect
to causation” so understood, “but the Court is not
persuaded that they have done so now, at least not to
the high standard set for the granting of preliminary
injunctions.” App., infra, 18a. The Court thus stress-
ed that it was applying a high standard with respect
to the merits of plaintiffs’ claim: “[T]he Court cannot
say that it is likely that Plaintiffs will prevail on this
element—only that they might.” Ibid.

In reaching this decision, the majority also de-
clined “to import into the political gerrymandering
context the burden-shifting framework of Mz,
Healthy City School District Board of Education v.
Doyle, 429 U.S. 274 (1977).” App., infra, 23a-24a.
“The problem,” according to the majority, is that “the
question of but-for causation is closely linked to the
very existence of an injury: if an election result is not
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engineered through a gerrymander but is instead the
result of neutral forces and voter choice, then no
injury has occurred.” Id. at 24a. For this reason, the
majority concluded that plaintiffs bear the burden of
proving that no other factor independently explains
the electoral outcomes under the 2011 redistricting
plan. Ibid. And the majority concluded that plaintiffs
had not proved that negative. Id. at 20a-21a.

The majority summed up by reiterating its con-
viction that “political gerrymandering is a noxious
and destructive practice” and affirmed that it “will
not shrink from its responsibility to adjudicate any
viable claim that such segregation has occurred in
Maryland.” App., infra, 33a.

Before “charging ahead” with further proceed-
ings, however, the majority stayed the litigation to
await this Court’s guidance—that is, to ensure “that
in measuring the legality and constitutionality of any
redistricting plan in Maryland [the court] is measur-
ing that plan according to the proper legal standard.”
App., infra, 33a-34a.l

2. Judge Niemeyer dissented. App., infra 34a-
79a. In his view, “the record amply proves that the
State violated the First Amendment under the stan-
dard we previously adopted in this case.” Id. at 77a.
“Indeed, on this record,” according to Judge
Niemeyer, “there is no way to conclude otherwise.”
Ibid. “The plaintiffs have not only made the requisite
showing that they are likely to succeed on the merits,
they have actually succeeded well in demonstrating

1 Judge Bredar also reiterated his conclusion that plaintiffs’
claim 1s nonjusticiable. See App., infra, 7a-17a. Judge Russell
did not join that portion of Judge Bredar’s opinion.
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that the State’s gerrymandering violated their First
Amendment rights.” Id. at 40a.

As a starting point, Judge Niemeyer rejected the
majority’s view of the evidence: “[T]he record could
not be clearer that the mapmakers specifically in-
tended to dilute the effectiveness of Republican vo-
ters in the Sixth Congressional District and that the
actual dilution that they accomplished was caused by
their intent.” App., infra, 34a-35a. Judge Niemeyer
characterized the majority’s contrary conclusion as
“overlook[ing] the obvious and rel[ying] on abstract
notions of the causal relationship between intent and
effect that bear no relationship to the real world
evidence regarding the conduct at issue.” Id. at 34a.

After recounting the evidence supporting plain-
tiffs’ motion (app., infra, 40a-53a), Judge Niemeyer
turned to what he believed to be the majority’s “two
significant errors” of law (id. at 74a).

First, according to Judge Niemeyer, the majority
misunderstood the nature of the injury that plaintiffs
must prove. It is not plaintiffs’ burden to show that
the outcome of every election was (or will continue to
be) dictated by the gerrymander; instead, they must
demonstrate that they “experienced a ‘demonstrable
and concrete adverse effect’ on [their] ‘right to have
‘an equally effective voice in the election’ of a rep-
resentative.” App., infra 68a-69a.

“[Wlhile the State’s linedrawing need not change
the outcome of an election to be culpable” under this
standard, Judge Niemeyer explained, “the fact that a
Democratic candidate was elected in the three elec-
tions following the 2011 redistricting supports the
fact that the Republican voters have suffered consti-
tutional injury.” App., infra, 69a-70a. But the ma-
jority’s view that plaintiffs’ “injury takes the form of
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Bartlett’s loss to Delaney” in and of itself reflects “a
failure to understand First Amendment jurispru-
dence, which focuses not on who wins but on the
burden imposed on First Amendment rights.” Id. at
75a. It is enough, in other words, “to show that a
voter was targeted because of the way he voted in the
past and that the action put the voter at a concrete
disadvantage.” Id. at 39a.

Second, Judge Niemeyer faulted the majority for
refusing to apply the Mt. Healthy burden-shifting
framework. “The majority accepts that the defen-
dants here did in fact intend to retaliate against
voters who had previously voted for Republican can-
didates in the Sixth District” and that, under the
adopted map, “Republicans’ voice was diminished
and the Democrats achieved unprecedented electoral
success.” App., infra, 7T76a. According to Judge
Niemeyer, “only one conclusion can be drawn from
these accepted facts—that a degree of vote dilution
significant enough to place Republican voters at a
concrete electoral disadvantage was caused by the
conduct that the State specifically intended.” Ibid.
“Yet, somehow,” Judge Niemeyer wondered, “the
majority holds that these actions did not cause the
retaliatory harm that the State intended” to bring
about, and that “the State’s plan was ineffective,
despite its intended effect coming to pass.” Ibid.
“[A]pplying a causation standard that seeks to elim-
mnate all possible but unproved factors, however
remote and speculative,” Judge Niemeyer concluded,
“ls directly contrary to the causation standard that
the Supreme Court has established for retaliation
claims.” Id. at 77a.

“In sum,” Judge Niemeyer concluded, “this ful-
some record overwhelmingly shows the plaintiffs’
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satisfaction of our First Amendment standard.” App.,
infra, 79a. Reasoning that every other factor favored
an injunction (id. at 77a-79a), Judge Niemeyer would
have granted a preliminary injunction.

REASONS FOR NOTING
PROBABLE JURISDICTION

This First Amendment retaliation challenge to
Maryland’s 2011 redistricting plan presents a num-
ber of substantial questions of constitutional law
that call out for full briefing and argument and
ultimately reversal. The majority below committed a
series of fundamental legal errors that go to the
heart of plaintiffs’ theory of this case. Immediate
correction of those errors is imperative, before the
parties and the lower court dedicate substantial
additional resources to further discovery and trial.

What is more, this case is a natural companion to
Gill v. Whitford, No. 16-1161. Like Gill, it is a consti-
tutional challenge to partisan gerrymandering. Yet,
as a single-district case, it suffers from none of the
supposed infirmities of the statewide claim at issue
in Gill; and it is grounded exclusively in the First
Amendment rather than the Equal Protection
Clause.

Because the Court has “no discretion to refuse
adjudication of the case on its merits” in appeals
brought under § 1253, and because the questions
presented here are substantial (McCutcheon v. FEC,
134 S. Ct. 1434, 1444 (2014)), the Court should note
probable jurisdiction, order expedited briefing and
argument for the reasons stated in the motion to
expedite filed with this brief, and reverse.
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I. PLAINTIFFS HAVE PROVED EACH ELEMENT
OF THEIR FIRST AMENDMENT RETALIATION
CLAIM

A. It 1s black letter law that “the First Amend-
ment bars retaliation for protected speech.” Craw-
ford-El v. Britton, 523 U.S. 574, 592 (1998). That
rule applies naturally in the context of partisan
gerrymandering.

“[Plolitical belief and association constitute the
core of those activities protected by the First Amend-
ment.” Elrod v. Burns, 427 U.S. 347, 356 (1976).
Thus, citizens enjoy a First Amendment right not to
be “burden|ed] or penaliz[ed]” for their “voting his-
tory,” “association with a political party,” or “expres-
sion of political views.” Vieth, 541 U.S. at 314 (Ken-
nedy, J., concurring in judgment). “In the [specific]
context of partisan gerrymandering, that means that
First Amendment concerns arise where an appor-
tionment has the purpose and effect of burdening a
group of voters’ representational rights.” Ibid. And
“li]f a court were to find that a State did impose
burdens and restrictions on groups or persons by
reason of their views, there would likely be a First
Amendment violation.” Id. at 315. That is the theory
underlying plaintiffs’ claim in this case.

B. The district court held that plaintiffs would be
entitled to injunctive relief if they proved that state
officials responsible for the 2011 redistricting
(1) specifically intended (2) to dilute Republicans’
votes because of their past support for Republican
candidates for public office, (3) resulting in actual
injury. See App., infra, 80a-111a.

Measured against this framework, plaintiffs have
proved entitlement to relief.
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1. To begin, several high-level Maryland law-
makers, including Governor Martin O’Malley, con-
firmed that they specifically intended to dilute
Republican votes in the Sixth District by moving
Republican voters out of the district en masse and
replacing them with Democratic and independent
voters. See Dkt. 177-1, at 10-14. As Judge Niemeyer
found (and the majority did not disagree), “the record
admits of no doubt” on this point. App., infra, 64a.

2. The record likewise admits of no doubt that
Republican votes were, in fact, diluted in the Sixth
District as a result of the mapdrawers’ efforts. The
areas moved out of the district resulted in a net loss
of 66,417 Republican voters, and the areas moved
into the district resulted in a net gain of 24,460
Democratic voters, culminating in a 90,877-vote
swing in favor of Democrats. Dkt. 177-19, at 6. There
was thus no disagreement among the experts for
both sides that the result was a dramatic dim-
inishment of Republican voters’ opportunity to elect
a candidate of their choice.

We demonstrated the palpability of this injury in
two ways. First, we showed that the deliberate
dilution of Republican votes more likely than not
changed the outcome of the elections in 2012, 2014,
and 2016—precisely as Governor O’Malley and other
state officials intended. According to two metrics that
analyze precinct-by-precinct voter history, there was
a 99.7%-100% chance that the Republican candidate
would win the race for Congress in 2010. See Dkt.
191, at 7-9; supra, pp. 12-13. According to the same
metrics, the massive swap of Republican voters for
Democratic voters in the 2011 redistricting reversed
the probabilities, making it 92.5%-94.0% likely that a
Democrat would win in 2012. Ibid. This change in
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the probabilities was a consequence of the redrawing
of the Sixth District’s lines alone.

The electoral outcomes were, moreover, exactly
as predicted: Whereas Republican Roscoe Bartlett
won the election by greater than a 28% margin in
2010, he lost to Democrat John Delaney by a
whopping 21% margin in 2012. Dkt. 104 99 54.
Delaney won reelection in both 2014 and 2016. Id. at
99 55-56. In other words, the gerrymander worked.

Second, we showed that the dramatic dilution of
Republican votes in the Sixth District has concretely
suppressed political participation. See Zherka v.
Amicone, 634 F.3d 642, 644-646 (2d Cir. 2011) (a
plaintiff may satisfy the injury element of a First
Amendment retaliation claim with proof of “actual
chilling”). As one Democratic lawmaker put it at the
time, the 2011 gerrymander “was drawn with one
thing in mind”: to “minimize the voice of the Repub-
licans” in the former Sixth District. Dkt. 177-41, at
16.

That 1s just what happened. Turnout for the Re-
publican primary elections in midterm years dropped
by about one-third between 2010 and 2014 in the
counties comprising the old Sixth District. See Dkt.
191-11. As plaintiff Sharon Strine testified, when she
canvassed for the Republican candidate in 2014,
voters told her “it’s not worth voting anymore,”
because they “feel disenfranchised” by the gerry-
mander. Dkt. 177-53, at 61:2-64:2.

The gerrymander thus accomplished precisely
what it was intended to accomplish: It is more likely
than not that the gerrymander changed the outcome
of the congressional elections in the Sixth District
from 2012 forward and that it has suppressed
political engagement, “minimiz[ing] the voice of the
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Republicans” in the district. Dkt. 177-41, at 16.
There is, in the end, no “skirt[ing] around the ob-
vious—that the Democrats set out to flip the Sixth
District; that they made massive shifts in voter
population based on registration and voting records
to accomplish their goal; and that they succeeded.”
App., infra, 39a (Niemeyer, J., dissenting).

3. Finally, the record shows that the lines of the
Sixth District would not have been drawn to dilute
Republican votes so fundamentally absent the
specific intent to burden voters in the Sixth District
for their past support for Congressman Bartlett. The
principal alternative justification offered by the State
for the Sixth District’s southward dive into suburban
Potomac—respect for the 1-270 corridor as a com-
munity of interest—was neither supported by the
evidence nor actually considered by anyone involved
in the mapdrawing. See supra, p. 14.

In sum, for all of the reasons given in our briefs
below (Dkts. 177-1, 191) and by Judge Niemeyer in
his dissent (app., infra 34a-79a), the preliminary
injunction should have been granted.

II. THE MAJORITY'S CONTRARY DECISION IS
THE PRODUCT OF TWO LEGAL ERRORS

On its way to denying plaintiffs’ motion, the ma-
jority not only ignored the evidence, but it committed
two principal legal errors: It misunderstood the
nature of plaintiffs’ injury and refused to apply the
Mt. Healthy burden-shifting framework. Each error
requires reversal.

A. The majority misunderstood the nature of
plaintiffs’ injury

We begin with the majority’s most fundamental
error: its mistaken belief that plaintiffs’ injury in-
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heres in the Republican candidates’ electoral losses,
rather than the vote dilution that ensured those
losses. On the basis of that misimpression, the ma-
jority held that, to establish a concrete injury, plain-
tiffs must prove that the 2011 gerrymander changed
the outcome of every election held under the 2011
map. The court therefore faulted plaintiffs for (in its
view) failing to prove that the Democratic victories in
2012, 2014, and 2016 were necessarily attributable
to the gerrymander rather than the unseen “forces
present in every election.” App., infra, 17a.

Setting aside that plaintiffs did show that the
post-gerrymander Democratic victories are a but-for
consequence of the changes in the Sixth District’s
lines (see supra, pp. 12-13), that majority was simply
wrong about the nature of the alleged burden. As
Judge Niemeyer explained, plaintiffs’ injury consists
in “the adverse impact of [vote] dilution” and “the
corresponding burdening of expression,” not in
particular “election[] results.” App., infra, 75a.

1. The injury visited by a partisan gerrymander,
according to this Court’s precedents, is “interference
with an opportunity to elect a representative of one’s
choice” (Davis v. Bandemer, 478 U.S. 109, 133 (1986)
(plurality opinion)) or—said another way—the denial
of citizens’ opportunity for “an equally effective voice
in the election” of a representative (Reynolds v. Sims,
377 U.S. 533, 565 (1964)). As a practical matter, this
injury “takes the form of vote dilution.” App., infra,
104a. See Vieth, 541 U.S. at 271 n.1 (plurality
opinion) (district lines can be drawn to “give one
political party an unfair advantage by diluting the
opposition’s voting strength”). Thus, this Court has
explained, using targeted line-drawing to “[d]ilut[e]
the weight of votes” of particular citizens “impairs”
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those citizens’ right to an “opportunity for equal par-
ticipation * ** in the election” of their represen-
tatives, violating the constitution. Reynolds, 377 U.S.
at 566.

That said, it is not enough for a plaintiff to show
just “any interference with an opportunity to elect a
representative of one’s choice.” Bandemer, 478 U.S.
at 133 (plurality opinion) (emphasis added). Some-
thing “more than a de minimis effect” is required. Id.
at 134. That is, of course, true in all cases under the
First Amendment retaliation doctrine, which never
protects against mere “de minimis injuries.” Shero v.
City of Grove, 510 F.3d 1196, 1204 (10th Cir. 2007).
See also, e.g., Gill v. Pidlypchak, 389 F.3d 379, 381
(2d Cir. 2004) (retaliation that is “de minimis” falls
“outside the ambit of constitutional protection”). The
interference with plaintiffs’ opportunity to partici-
pate in the election of their representative must
therefore amount to the kind of “demonstrable and
concrete adverse effect” required in all First Amend-
ment retaliation cases. App., infra, 106a. Accord, e.g.,
Zherka, 634 F.3d at 646 (First Amendment retalia-
tion requires that a “concrete harm [be] alleged and
specified”).

2. Putting this point into practice, the majority
took the position that, to show palpable vote dilution
(which 1s to say a gerrymandering injury that is
more than de minimis), plaintiffs must prove that
the 2011 gerrymander single-handedly “flipped the
Sixth District” in each election in 2012, 2014, and
2016, “and, more importantly, that [the gerryman-
der] will continue to control the electoral outcomes in
[the] district” in all future elections until a new map
is drawn. App., infra, 17a. According to the majority,
in other words, the dilution of plaintiffs’ votes is a
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concrete injury “if but only if” the outcomes of every
election between 2012 and 2020 are necessarily
“attributable to gerrymandering.” Id. at 24a-25a.

That bizarre and draconian requirement finds no
support in either the law or common sense. To be
sure, in proving that the vote dilution inflicted upon
plaintiffs is not de minimis or abstract, electoral
outcomes are “relevant evidence of the extent of the
injury.” App., infra, 68a. And as we have said all
along, the intentional dilution of plaintiffs’ votes
amounts to a concrete injury in this case because it
has dictated the outcome of the elections in 2012,
2014, and 2016, precisely as intended. But it does not
follow that, to establish a cognizable injury in a First
Amendment retaliation challenge to a partisan
gerrymander, a plaintiff must show that each and
every electoral outcome is (and will continue to be)
singularly attributable to the gerrymander. Accord-
ing to the majority’s contrary view, a gerrymander
that dictates two electoral outcomes among three
elections would inflict too minor a burden upon
citizens’ representational rights to be actionable
under the First Amendment. That makes no sense.

The majority’s change-every-election standard
also lacks support in this Court’s cases. It 1s settled,
for example, that a State may not use its authority to
regulate elections under Article I of the Federal
Constitution to attempt “to dictate electoral out-
comes, [or] to favor or disfavor a class of candidates.”
U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779,
833-834 (1995). Thus, in Cook v. Gralike, 531 U.S.
510 (2001), the Court invalidated a Missouri law that
placed a notation next to each candidate’s name on
the ballot, relaying the candidate’s position on term
limits. Id. at 514-527. Although “the precise damage



27

the labels may exact on candidates [was] disputed
between the parties” in that case, the Court did not
hesitate to invalidate the regulation because “the
labels surely place their targets at a political disad-
vantage.” Id. at 525. Recognizing that “political
disadvantage” was a cognizable injury in itself, the
Court tellingly did not require the plaintiffs to prove
that the regulation would have changed the outcome
of the election as a precondition to relief.

Nor must a racial gerrymandering plaintiff show
that a racial gerrymander changed the outcome of an
election in order to obtain relief. Quite the opposite,
the Court has said that “loss of political power
through vote dilution is distinct from the mere in-
ability to win a particular election.” Thornburg v.
Gingles, 478 U.S. 30, 57 (1986). Similarly, in League
of United Latin American Citizens v. Perry, 548 U.S.
399 (2006), the Court held that a congressional dist-
rict may qualify as a minority “opportunity” district
for purposes of Section 2 of the Voting Rights Act
(and that minority individuals might therefore suffer
unlawful vote dilution) even if the minority group
had not won the most recent elections. Id. at 428.
That is to say, a Section 2 plaintiff need not show
changed election outcomes in order to obtain relief
under the Voting Rights Act. That same reasoning
applies here.

3. Measured against proper standards, plaintiffs
have proved palpable vote dilution that has worked a
more-than-de-minimis burden on their representa-
tional rights. To begin, the gerrymander did dictate
the outcomes of the 2012, 2014, and 2016 elections
(see App., infra, 52a-53a, 69a), which is more than
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enough to show concrete injury.2 But even if they had
not, there is no doubt that the cracking of the
Republican majority in the Sixth District placed
Republicans at a real “political disadvantage”
(Gralike, 531 U.S. at 525) vis-a-vis the status quo
ante. How else to interpret “the earthquake upheaval
in the political landscape of the Sixth District” (App.,
infra, 39a), with metrics showing that between 2010
and 2012, the district changed from a near-certain
Republican win to a near-certain Democratic win?
Add to that the concrete depression of political
participation that resulted in the years that followed,
and there can be no doubt that the injury inflicted by
the 2011 gerrymander was more than de miminis.3

2 State-certified election returns show that voters in the
counties removed from the Sixth District continued to vote
overwhelmingly for Republican candidates for office in 2012,
2014, and 2016. In Carroll County in 2012, for example, a
combined total of 66% of the vote went to the two Republican
candidates for Congress (the county is divided between the
First and Eighth Districts), while just 27% went to the two
Democrat candidates. See perma.cc/27EW-36AY. For similar
results in other counties in 2012, see perma.cc/7VE8-US75.

3 Concluding otherwise, the majority appears to have applied
the Fourth Circuit’s elevated standard for likelihood of success
on the merits. See Real Truth About Obama, Inc. v. FEC, 575
F.3d 342, 351 (4th Cir. 2009) (requiring “a clear showing that
[the movant] is likely to succeed at trial on the merits”), vacated
on unrelated grounds 130 S. Ct. 2371 (2010). “Circuit courts are
split on the question” whether—following this Court’s decision
in Winter v. Natural Resources Defense Council, 555 U.S. 7
(2008)—a lower standard remains appropriate. Allstate Ins. Co.
v. Warns, 2012 WL 681792, at *13 n.5 (D. Md. 2012). See
Citigroup Global Mkts., Inc. v. VCG Special Opportunities
Master Fund Ltd., 598 F.3d 30, 35-36 & n.5 (2d Cir. 2010);
Feldman v. Arizona Sec’y of State, 843 F.3d 366 (9th Cir. 2016).
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B. The majority erroneously placed the burden
on plaintiffs to prove but-for causation

The majority’s mistaken view that plaintiffs’
injury takes the form of particular electoral losses
rather than vote dilution led the panel to a second
legal error: It declined to apply the burden-shifting
framework of Mt. Healthy City School District Board
of Education v. Doyle, 429 U.S. 274 (1977).

The causation necessary to support a First Am-
endment retaliation claim is “but-for causation, with-
out which the adverse action would not have been
taken.” Hartman v. Moore, 547 U.S. 250, 260 (2006).
This Court’s cases generally provide that, “upon a
prima facie showing of retaliatory harm, the burden
shifts to the defendant official to demonstrate that
even without the impetus to retaliate he would have
taken the action complained of.” Ibid. (citing Mz:.
Healthy, 429 U.S. at 287). In this way, “[t]he cases
have *** taken the evidence of the motive and
[injury] as sufficient for a circumstantial demon-
stration that the one caused the other.” Ibid.

Under Mt. Healthy, therefore, the burden is on
defendants to prove the positive (there was an alter-
nate, lawful explanation for the challenged action)
rather than on plaintiffs to prove the negative (there
was no alternate, lawful explanation). This makes
sense, for it is the defendants who know better (and
are better situated to prove) the causes of their own
conduct and the effects that they produce.

The majority below nevertheless refused to apply
the Mt. Healthy burden-shifting framework to plain-
tiffs’ First Amendment retaliation claim in this case.
Starting from the erroneous premise that “the gov-
ernment’s ‘action’ is only ‘injurious’ if it actually
alters the outcome of an election,” the majority
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reasoned that, “if an election result is not engineered
through a gerrymander but is instead the result of
neutral forces and voter choice, then no injury has
occurred.” App., infra, 24a. Thus, by the majority’s
lights, applying Mt. Healthy would in effect relieve
plaintiffs of their burden to prove injury as well as
causation. Ibid.

There are two problems with that conclusion.
First—as we have just explained—plaintiffs’ injury is
not the Republicans’ electoral losses in 2012 onward,
but the vote dilution that followed as the intended
and inevitable consequence of completely reconfigur-
ing the district’s lines (and that ultimately made
those losses likely). Plaintiffs entered powerful direct
evidence of just such injury (see App., infra, 41a-43a,
52a-53a, 69a-70a), including the huge shifts in the
Cook Partisan Voter Index and Democratic Perform-
ance Index—the reliability of which went unchal-
lenged by the State. The question under Mt. Healthy,
though, is a different one: whether the State bears
the burden of proving that it had some other
legitimate and independently sufficient reason for
drawing the lines of the Sixth District as it did.

Apart from misunderstanding plaintiffs’ injury,
the majority’s rationale with respect to Mt. Healthy
rests on “a bizarre notion of causation that requires
the exclusion of all possible alternative explanations,
however remote and speculative,” which in practice
required the majority to dismiss as insufficient plain-
tiffs’ “extraordinarily strong [affirmative] evidence of
the connection between intent and effect.” App.,
infra, 34a (Niemeyer, J., dissenting). That makes
little practical sense. Indeed, “applying a causation
standard that seeks to eliminate all possible but
unproved factors, however remote and speculative,”
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Judge Niemeyer concluded, “is directly contrary to
the causation standard that the Supreme Court has
established for retaliation claims.” Id. at 77a.

Plaintiffs having proved (1) that state officials
specifically intended to dilute Republicans’ votes
because of their past support for Roscoe Bartlett and
(2) that they succeeded in diluting those votes in a
manner that produced an actual injury to plaintiffs’
representational rights, the burden should have
shifted to the State to prove that the massive recon-
figuration of the Sixth District—and all the attend-
ing consequences—would have happened regardless,
a burden that it did not meet. The majority was
wrong to hold otherwise.

III. THE COURT SHOULD ORDER EXPEDITED
BRIEFING AND ARGUMENT

This appeal presents several substantial ques-
tions of fundamental national importance that war-
rant full briefing and argument. Cf. McCutcheon, 134
S. Ct. at 1447 (following a three-judge district court’s
denial of a preliminary injunction, holding that
“la]ppellants’ substantial First Amendment chal-
lenge * * * merits [our] plenary consideration”). In
addition to the questions presented in this brief, over
which the judges below were deeply divided, this
appeal presents an opportunity for the Court to
consider more broadly the wviability of the First
Amendment retaliation doctrine as a solution to the
problem of partisan gerrymandering.

As we explain in greater detail in the motion for
expedited consideration also filed today, the Court
should establish a sufficiently expedited briefing
schedule to permit oral argument in November of
this year.
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Expedited consideration is warranted for the
reasons that a motion for a preliminary injunction
was necessitated in the first place. As we explained
in proceedings below (Dkt. 191, at 20 n.12) a map
could be adopted in time for the 2018 primaries
following remand from this Court. But expedited
treatment 1s important to avoid the risk of denial of
relief by default. To order plenary review in the
ordinary course—or worse, to hold this case pending
disposition of Gill—would risk effectively affirming
the denial of the preliminary injunction by mere
passage of time, without substantive review of the
very serious questions presented here. That would be
particularly problematic given the majority’s express
request for this Court’s guidance before “charging
ahead” with further discovery and trial. App., infra,
29a-33a.

Wholly apart from the need for speedy action in
light of the forthcoming election, this Court has
before it an appeal in Gill v. Whitford, No. 16-1161,
which presents issues that dovetail with those raised
in this appeal. The complementary theories pressed
in the two cases counsels in favor of considering
them in parallel rather than separately:

e Gill involves a challenge under the Equal
Protection Clause based on the statewide
concept of partisan asymmetry. This case, in
contrast, involves a challenge strictly under
the First Amendment retaliation doctrine.

e The Gill plaintiffs’ case involves a challenge
to a statewide map, and the State’s principal
arguments on appeal are directed at the
statewide nature of the claim. This case, in
contrast, involves a challenge to the gerry-
mander of a single congressional district.
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e Whereas the concept of partisan asymmetry
necessarily entails quantitative, statistically
based linedrawing, the First Amendment
retaliation doctrine does not. Any injury that
1s more than de minimis suffices.

While both this case and Gill are each separately
worthy of plenary appellate review, the two cases
considered together would present the Court with a
broader spectrum and more substantial record upon
which to consider the issues inherent in partisan
gerrymandering challenges. That is especially so be-
cause underlying both cases is the question of justi-
ciability, consideration of which assuredly would be
enhanced by parallel review of multiple theories and
standards of decision at once. Indeed, consideration
of Gill on its own, uninformed by full briefing of the
merits 1in this case, could lead the Court to inadvert-
ently overlook points or make statements that con-
fuse the law or foreclose meritorious claims.

This Court has previously found it appropriate to
expedite review to permit parallel consideration of
related cases. For example, the Court granted cert-
1orari before judgment and expedited proceedings in
Gratz v. Bollinger, 539 U.S. 244 (2003) to permit
“consideration of race in university admissions in a
wider range of circumstances” alongside Grutter v.
Bollinger, 539 U.S. 306 (2003). The same treatment
1s warranted here, for which reason the Court may
wish to set argument in the two cases for the same
date.

For all of the reasons stated in the motion for
expedited consideration filed herewith, the Court
should note probable jurisdiction and order expedited
merits briefing, in time for oral argument in early
November. Thereafter, it should reverse.
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CONCLUSION

The Court should note probable jurisdiction,
order expedited briefing and argument, and reverse.

Respectfully submitted.
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APPENDIX A

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

THREE-JUDGE COURT

0. JOHN BENISEK, et al.,
Plaintiffs

v

LINDA H. LAMONIE, et al.,
Defendants
Civil No. 13-cv-3233

MEMORANDUM

Before NIEMEYER, Circuit Judge, and BREDAR and
RUSSELL, District Judges.

BREDAR, District Judge. On May 31, 2017, Plain-
tiffs O. John Benisek, et al. (“Plaintiffs”) filed a Rule
65(a) Motion for a Preliminary Injunction and to Ad-
vance and Consolidate the Trial on the Merits or, in
the Alternative, for Summary Judgment. (ECF No.
177.) The State responded on June 30, 2017, with a
Cross-Motion for Summary Judgment. (ECF No.
186.) Both motions have been briefed. On June 28,
2017, this three-judge Court set in a hearing on
Plaintiffs’ preliminary injunction motion. On its own
motion, the Court directed the parties to also address
whether further proceedings in this case should be
stayed pending the Supreme Court’s decision in Gill
v. Whitford, No. 16-1161, a political gerrymandering
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case set to be argued in the forthcoming Term. A
hearing on both matters was held on July 14, 2017.1

For the reasons explained below, the Court now
DENIES Plaintiffs’ preliminary injunction motion
and STAYS this case pending the outcome of Whit-
ford. As set forth in Part II.B, Judge Bredar con-
cludes that such action is necessary because the jus-
ticiability of political gerrymandering claims remains
in doubt, but the Supreme Court will likely resolve or
clarify this threshold jurisdictional matter in its
Whitford decision. As set forth in Part II.C, Judges
Bredar and Russell conclude that Plaintiffs have not
made an adequate preliminary showing that they
will likely prevail on the causation element of their
First Amendment retaliation claim. While the Court
by no means excludes the possibility that Plaintiffs
may ultimately prevail, Plaintiffs have not demon-
strated that they are entitled to the extraordinary
(and, i1n this case, extraordinarily consequential)
remedy of preliminary injunctive relief. A stay pend-
ing further guidance in Whitford is appropriate at
this juncture.

As set forth in his dissenting opinion, Judge
Niemeyer would grant Plaintiffs’ motion for prelimi-
nary injunctive relief.

1 In a pre-hearing scheduling order, the Court made clear that
the only matters it would take up at the July 14 hearing were
Plaintiffs’ motion for preliminary injunctive relief and the
Court’s sua sponte request for argument on the propriety of a
stay. (ECF No. 190.) The Court did not then, and does not now,
rule on the pending cross-motions for summary judgment. Nor
has the Court advanced the trial on the merits under Rule
65(a)(2).
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1. Procedural History

A review of the recent history of this redistricting
case may prove helpful. Following a remand from the
Supreme Court on a procedural issue, see Shapiro v.
McManus (Shapiro I), 136 S. Ct. 450 (2015), the case
was assigned to a three-judge panel composed of Cir-
cuit Judge Niemeyer and District Judges Bredar and
Russell. (ECF No. 42.) On March 3, 2016, Plaintiffs
filed a Second Amended Complaint challenging Mar-
yland’s 2011 congressional districting map as an un-
constitutional political gerrymander. (ECF No. 44.)
The State moved to dismiss pursuant to Rule 12(b)(6)
of the Federal Rules of Civil Procedure. (ECF
No. 51.)

On August 24, 2016, the Court denied the State’s
motion to dismiss in a 2-1 decision, with Judge
Bredar dissenting. See Shapiro v. McManus (Shapiro
1I), 203 F. Supp. 3d 579 (D. Md. 2016). In its ruling,
the panel majority held that Plaintiffs’ Second
Amended Complaint stated a justiciable claim for re-
lief. The majority went on to endorse a standard for
assessing political gerrymandering claims under the
First Amendment:

When applying First Amendment jurispru-
dence to redistricting, we conclude that, to
state a claim, the plaintiff must allege that
those responsible for the map redrew the
lines of his district with the specific intent to
1mpose a burden on him and similarly situat-
ed citizens because of how they voted or the
political party with which they were affiliat-
ed. In the context of redistricting, this burden
1s the injury that usually takes the form of
vote dilution. . .. [T]o establish the injury el-
ement of a retaliation claim, the plaintiff
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must show that the challenged map diluted
the votes of the targeted citizens to such a
degree that it resulted in a tangible and con-
crete adverse effect. . . . Finally, the plaintiff
must allege causation—that, absent the
mapmakers’ intent to burden a particular
group of voters by reason of their views, the
concrete adverse impact would not have oc-
curred.

When a plaintiff adequately alleges the three
elements of intent, injury, and causation . . .
he states a plausible claim that a redistrict-
ing map violates the First Amendment and
Article I, § 2. Of course . . . the State can still
avoid liability by showing that its redistrict-
ing legislation was narrowly tailored to
achieve a compelling government interest.

Id. at 596-97.2

Following the Court’s decision at the pleading
stage, the parties entered a contentious period of dis-
covery, which resulted in voluminous procedural rul-
ings that need not be reviewed here. At the conclu-

2 Judge Bredar disagreed that Plaintiffs had identified a work-
able standard because (1) “the Supreme Court has expressed
some degree of tolerance for partisanship in the districting con-
text, but that tolerance creates intractable line-drawing prob-
lems”; and (2) courts are ill-equipped to “ascertain those unusu-
al circumstances in which redistricting inflicts an actual, meas-
urable burden on voters’ representational rights,” yet that is
“precisely what the Supreme Court has required.” Shapiro II,
203 F. Supp. 3d at 601 (Bredar, dJ., dissenting). Ultimately,
Judge Bredar concluded, there is no reliable, administrable
standard for “distinguishing electoral outcomes achieved
through political gerrymandering from electoral outcomes de-
termined by the natural ebb and flow of politics.” Id. at 606.
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sion of this discovery period, the parties filed their
pending motions. (ECF Nos. 177, 186.)

As explained more fully in Part II, the Court con-
cludes that preliminary injunctive relief is inappro-
priate at this stage because Plaintiffs have not
shown that they can likely prevail on each of the
three elements of their First Amendment claim.
Moreover, any further proceedings—whether in rela-
tion to the pending cross-motions for summary
judgment or at a bench trial—would be premature
because the Supreme Court is poised to consider is-
sues that go to the heart of Plaintiffs’ gerrymander-
ing case. Until the Supreme Court speaks, prudence
compels this Court to stay further proceedings.

II. Analysis
A. Standard of Decision
1. Preliminary Injunction

Plaintiffs seek preliminary injunctive relief in
the form of an order barring the State from enforcing
the 2011 redistricting plan and requiring the State to
implement a new map in advance of the 2018 mid-
term elections. To prevail on their motion for such re-
lief, Plaintiffs must show (1) that they are likely to
succeed on the merits of their political gerrymander-
ing claim, (2) that they will likely suffer irreparable
harm in the absence of preliminary relief, (3) that
the balance of equities tips in their favor, and
(4) that an injunction would serve the public interest.
WV Ass’n of Club Owners & Fraternal Servs., Inc. v.
Musgrave, 553 F.3d 292, 298 (4th Cir. 2009) (citing
Winter v. NRDC, 555 U.S. 7, 20 (2008)). “A prelimi-
nary injunction is an ‘extraordinary remed[y] involv-
ing the exercise of very far-reaching power’ and is ‘to
be granted only sparingly and in limited circum-
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stances.” Int’l Refugee Assistance Project v. Trump,
857 F.3d 554, 588 (4th Cir. 2017) (alteration in origi-
nal) (quoting MicroStrategy Inc. v. Motorola, Inc.,
245 F.3d 335, 339 (4th Cir. 2001)), cert. granted, 137
S. Ct. 2080 (2017).

Rule 52(a)(2) of the Federal Rules of Civil Proce-
dure provides that in “granting or refusing an inter-
locutory injunction, the court must . . . state the find-
ings and conclusions that support its action.” See
Greenhill v. Clarke, 672 F. App’x 259, 260 (4th Cir.
2016) (per curiam) (“Rule 52(a)(2) ... requires that
the district court make particularized findings of fact
supporting its decision to grant or deny a prelimi-
nary injunction; such findings are necessary in order
for an appellate court to conduct meaningful appel-
late review.”); accord Booker v. Timmons, 644 F.
App’x 219 (4th Cir. 2016) (mem.). Because Judge
Bredar’s discussion in Part I1.B, concerning justicia-
bility, involves a pure question of law, no findings
are enumerated in that Part. However, the opinion of
the Court in Part I1.C, concerning the causation ele-
ment of Plaintiffs’ First Amendment theory, includes
findings germane to that issue as well as separately
stated conclusions of law. Such findings and conclu-
sions are, given the procedural posture of this case,
preliminary, and they will not bind the Court in any
future proceedings. See Blake v. Balt. Cty., 662 F.
Supp. 2d 417, 421 (D. Md. 2009) (citing Univ. of Tex.
v. Camenisch, 451 U.S. 390, 395 (1981)).

2. Stay of Proceedings

The Supreme Court has long recognized that the
“power to stay proceedings is incidental to the power
inherent in every court to control the disposition of
the causes on its docket with economy of time and ef-
fort for itself, for counsel, and for litigants.” Landis v.
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N. Am. Co., 299 U.S. 248, 254 (1936); see also Willi-
ford v. Armstrong World Indus., Inc., 715 F.2d 124,
127 (4th Cir. 1983) (recognizing that courts enjoy the
inherent authority to grant a stay “under their gen-
eral equity powers and in the efficient management
of their dockets”). The decision to stay an action
“calls for the exercise of judgment, which must weigh
competing interests and maintain an even balance.”
Landis, 299 U.S. at 254-55; see also Rogler v. Fotos,
Civ. No. WDQ-14-228, 2015 WL 7253688, at *13 (D.
Md. Nov. 17, 2015), affd, 668 F. App’x 462 (4th Cir.
2016) (mem.); Cutonilli v. Maryland, Civ. No. JKB-
15-629, 2015 WL 5719572, at *4 (D. Md. Sept. 28,
2015), appeal dismissed, 633 F. App’x 839 (4th Cir.
2016) (mem.).

In deciding whether to stay proceedings, a court
should consider the likely impact of a stay on each
party as well as the “judicial resources that would be
saved by avoiding duplicative litigation if the case is
in fact stayed.” Mitchell v. Lonza Walkersville, Inc.,
Civ. No. RDB-12-3787, 2013 WL 3776951, at *2 (D.
Md. July 17, 2013) (citing Yearwood v. Johnson &
Johnson, Inc., Civ. No. RDB-12-1374, 2012
WL 2520865, at *3 (D. Md. June 27, 2012)).

B. Justiciability

At the pleading stage in Shapiro II, the panel
majority recognized “the justiciability of a claim chal-
lenging redistricting under the First Amendment
and Article I, § 2, when it alleges intent, injury, and
causation.” 203 F. Supp. 3d at 598. Judge Bredar
disagreed, writing that because (1) Plaintiffs had
“not shown that their framework would reliably
1dentify those circumstances in which voters’ repre-
sentational rights have been impermissibly bur-
dened” and (2) no “acceptable alternative framework”
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had been identified, Plaintiffs’ claim must be treated
as nonjusticiable. Id. at 601-02 (Bredar, J., dissent-
ing). Despite the disagreement among the members
of the panel on this threshold issue, the majority
opinion remains the law of the case absent reconsid-
eration by at least two judges or intervention by the
Supreme Court. This Memorandum does nothing to
unsettle that prior decision.

However, this case has long since passed the
pleading stage. Plaintiffs now seek preliminary in-
junctive relief in the form of an order that, if entered,
would cause an unprecedented disruption in Mary-
land’s legislative and districting process. In granting
such relief, the Court would enjoin enforcement of a
map that was duly enacted by the General Assembly
of Maryland, see Md. Code Ann., Elec. Law §§ 8-701
et seq., and that survived a voter referendum by a
wide margin. The remedy would require emergency
action by the legislature. The time and resources
necessary to implement a new map would surely
have the effect of scuttling other legislative priorities
in advance of the 2018 session. The remedy would be
highly consequential.

In the arena of legislative and congressional dis-
tricting, unelected federal judges should exercise
great caution before declaring unconstitutional the
work product of the people’s elected representatives.
Cf. Davis v. Bandemer, 478 U.S. 109, 145 (1986)
(O’Connor, J., concurring in the judgment) (“The op-
portunity to control the drawing of electoral bounda-
ries through the legislative process of apportionment
1s a critical and traditional part of politics in the
United States, and one that plays no small role in
fostering active participation in the political parties
at every level. Thus, the legislative business of ap-
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portionment is fundamentally a political affair, and
challenges to the manner in which an apportionment
has been carried out . .. present a political question
in the truest sense of the term.”).

The preliminary injunction mechanism under
Rule 65(a) of the Federal Rules of Civil Procedure
does not authorize a federal court to grant such an
extraordinary remedy haphazardly. Rather, the
court must be confident, among other things, that
the plaintiff has shown it is likely to prevail on the
merits of its claim. Winter, 555 U.S. at 20. That as-
sessment is quite different from the plaintiff-friendly
evaluation of the pleadings under Rule 12(b)(6) and
the Supreme Court’s decisions in Ashcroft v. Igbal,
556 U.S. 662 (2009), and Bell Atlantic Corp. v.
Twombly, 550 U.S. 544 (2007). A court that has
made a preliminary legal determination in the plain-
tiff's favor must decide at the Rule 65(a) stage
whether the plaintiff has carried its burden to show
it will likely succeed on the merits. Intervening de-
velopments in the law and, in particular, signals
from appellate courts, must inform this analysis.

In this case, an intervening development casts a
cloud over the panel majority’s prior ruling as to the
justiciability of Plaintiffs’ political gerrymandering
claim. On June 19, 2017, the Supreme Court agreed
to hear argument in Gill v. Whitford, No. 16-1161, a
direct appeal from a decision by a three-judge panel
that enjoined a Wisconsin legislative map as an un-
constitutional political gerrymander. Argument is
calendared for October 3, 2017. The decision below in
Whitford v. Gill, 218 F. Supp. 3d 837 (W.D. Wis.
2016), 1s fairly remarkable in that it is the first dis-
trict court opinion since the Supreme Court’s splin-
tered ruling in Vieth v. Jubelirer, 541 U.S. 267
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(2004), to (1) endorse a standard for adjudicating po-
litical gerrymandering claims, (2) apply that stan-
dard to rule in the plaintiff’s favor, and then (3) order
the state to draw a new map.3

In a 5-4 order, the Supreme Court stayed the
district court’s judgment pending disposition of the
appeal. The Court declined to note probable jurisdic-
tion, ordering instead that “[flurther consideration of
the question of jurisdiction is postponed to the hear-
ing of the case on the merits.” Plaintiffs in this case
brush aside the justiciability question in Whitford as
the “last of the five questions presented” in that ap-
peal (ECF No. 193 at 2), and the dissent makes no
mention of Whitford. Yet the Supreme Court’s deci-
sion to hold over the jurisdictional question for ar-
gument is a strong signal that the question remains
unsettled in the minds of the Justices.

That should come as no surprise. The justiciabil-
ity of political gerrymandering claims has plagued
the Court for decades. As the panel majority ob-
served in Shapiro II, six Justices acknowledged in
Bandemer that such claims are theoretically justi-
ciable, 478 U.S. at 125, but the Court fractured on
the standard for adjudicating these claims. Con-
versely, Chief Justice Burger and Justices O’Connor
and Rehnquist would have held that political gerry-
mandering claims “raise a nonjusticiable political
question that the judiciary should leave to the legis-
lative branch as the Framers of the Constitution un-
questionably intended.” Id. at 144 (O’Connor, J., con-
curring in the judgment).

3 The Whitford panel addressed the remedy separately in an
unpublished opinion, see Whitford v. Gill, No. 15-cv-421-bbc,
2017 WL 383360 (W.D. Wis. Jan. 27, 2017).
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Eighteen years later, the Court revisited the
question in Vieth, where four Justices (Chief Justice
Rehnquist and Justices Scalia, O’Connor, and Thom-
as) would have held “that political gerrymandering
claims are nonjusticiable and that Bandemer was
wrongly decided.” 541 U.S. at 281. Justice Kennedy,
the swing vote, declined to sign on to the plurality
opinion that would have overruled Bandemer, but he
sounded sharp notes of caution, writing that there
are “weighty arguments for holding cases like these
to be nonjusticiable; and those arguments may pre-
vail in the long run.” Id. at 309 (Kennedy, J., concur-
ring in the judgment); see also id. at 317 (“The fail-
ings of the many proposed standards for measuring
the burden a gerrymander imposes on representa-
tional rights make our intervention improper.”).

While the dissent in the instant case states that
“five Justices in Vieth concluded that the [political
gerrymandering] issue remained justiciable,” post, at
44-45, Justice Kennedy’s opinion was more guarded
than that: it was so guarded, in fact, that the plurali-
ty characterized it as a “reluctant fifth vote against
justiciability at district and statewide levels—a vote
that may change in some future case but that holds,
for the time being, that this matter is nonjusticiable.”
Id. at 305 (plurality opinion) (emphasis added); see
also Michael S. Kang, When Courts Won’t Make Law:
Partisan Gerrymandering and a Structural Approach
to the Law of Democracy, 68 Ohio St. L.J. 1097, 1111
(2007) (“Justice Kennedy’s ambivalence leaves it bi-
zarrely unclear where the law of partisan gerryman-
dering stands. The plurality in Vieth, as a result, ar-
gued that Justice Kennedy’s vote ought to be under-
stood effectively, if not expressly, as ‘a reluctant fifth
vote against justiciability.” (footnotes omitted)).
Hardly a resounding triumph for those who would
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ask federal courts to adjudicate political gerryman-
dering disputes, Vieth was the last case in which the
Court squarely confronted the question.4

The Supreme Court’s willingness to consider and
reconsider the justiciability question is under-
standable, given how fundamental that question is to
the exercise (and even the legitimacy) of federal judi-
cial power. Justiciability is a threshold matter that
courts are required to evaluate, sua sponte if neces-
sary, before reaching the merits of a case. “Justicia-
bility concerns ‘the power of the federal courts to en-
tertain disputes, and ... the wisdom of their doing
s0.” Republican Party of N.C. v. Martin, 980 F.2d
943, 950 (4th Cir. 1992) (alteration in original) (quot-
ing Renne v. Geary, 501 U.S. 312, 316 (1991)); see al-
so Hamilton v. Pallozzi, 848 F.3d 614, 619 (4th Cir.
2017) (“Justiciability is an issue of subject-matter ju-
risdiction, and we have an independent obligation to
evaluate our ability to hear a case before reaching
the merits of an appeal.”); Proctor v. Prince George’s
Hosp. Ctr., 32 F. Supp. 2d 820, 824 (D. Md. 1998) (“It
1s appropriate for a district court to raise issues of
justiciability sua sponte.”).

Merely because the Supreme Court has agreed to
hear argument in Whitford and has deferred the ju-

4 In League of United Latin American Citizens (LULAC) v. Per-
ry, 548 U.S. 399, 414 (2006), a majority of Justices declined to
address the question of justiciability. Chief Justice Roberts and
Justice Alito stressed in a separate opinion that they took “no
position on that question, which has divided the Court.” Id. at
492-93 (Roberts, C.d., concurring in part, concurring in the
judgment in part, and dissenting in part). Justices Scalia and
Thomas reiterated their view that political gerrymandering
claims are nonjusticiable. Id. at 512 (Scalia, J., concurring in
the judgment in part and dissenting in part).
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risdictional question, it does not necessarily follow
that the Court will clear up the ambiguity next
Term. The composition of the Court has changed
dramatically since Vieth, as that case was decided
before Chief Justice Roberts and Justices Alito, So-
tomayor, Kagan, and Gorsuch took their seats. None-
theless, it is conceivable that the Justices could again
divide as the Court did in Vieth, with a majority de-
clining to agree on a standard but with at least five
votes for the proposition that some standard might
yet exist. Or perhaps the Justices will endorse the
standard recognized by the three-judge court in
Whitford, or some other standard; or perhaps they
will rule finally that federal courts may not adjudi-
cate these types of political questions. It would be
1dle to speculate as to the outcome of a case that has
yet to be heard.

But with due respect to the other members of
this panel, it would be irresponsible to grant a dras-
tic remedy on the basis of a claim that the Supreme
Court may invalidate in a matter of months. We
know now that the Court is poised to consider the
justiciability question. Guidance of some sort (maybe
dispositive guidance) is forthcoming. Accordingly, to
suggest that Plaintiffs are likely to prevail on the
merits of their claim and to award injunctive relief
on that basis would place the cart far ahead of the
horse.

This i1s particularly so in light of a case to which
neither party has devoted much attention and which,
once again, the dissent does not mention. That case
1s Cooper v. Harris, 137 S. Ct. 1455 (2017), a racial
gerrymandering case decided late last Term. In a
separate opinion, Justice Alito—joined by Chief Jus-
tice Roberts and, strikingly, Justice Kennedy—took a
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dim view on the justiciability of political gerryman-

dering:
We have repeatedly acknowledged the prob-
lem of distinguishing between racial and po-
litical motivations in the redistricting con-
text. . .. As we have acknowledged, “[p]olitics
and political considerations are inseparable
from districting and apportionment,” and it is
well known that state legislative majorities
very often attempt to gain an electoral ad-
vantage through that process. Partisan ger-
rymandering dates back to the founding, and
while some might find it distasteful, “[o]ur
prior decisions have made clear that a juris-
diction may engage in constitutional political
gerrymandering . . ..”

Id. at 1488 (Alito, J., concurring in the judgment in
part and dissenting in part) (citations omitted). Jus-
tice Alito stressed that the Court’s cases require “ex-
traordinary caution” any time the state has “articu-
lated a legitimate political explanation for its dis-
tricting decision.” Id. at 1504 (internal quotation
marks and citation omitted). He added that “if a
court mistakes a political gerrymander for a racial
gerrymander, it illegitimately invades a traditional
domain of state authority, usurping the role of a
State’s elected representatives.” Id. at 1490 (empha-
sis added).

Justice Alito’s remarks are non-majority dicta in
a case involving a different (though analogous) claim.
These remarks should not be treated as proof that
any member of the Supreme Court has prejudged the
issues on appeal in Whitford. But see Crowe uv.
Bolduc, 365 F.3d 86, 92 (1st Cir. 2004) (“[C]arefully
considered statements of the Supreme Court, even if



15a

technically dictum, must be accorded great weight
and should be treated as authoritative.” (citation
omitted)); Jordon v. Gilligan, 500 F.2d 701, 707 (6th
Cir. 1974) (“Even the Court’s dicta is of persuasive
precedential value.”); Fouts v. Md. Cas. Co., 30 F.2d
357, 359 (4th Cir. 1929) (“[Clertainly dicta of the
United States Supreme Court should be very persua-
sive.”). However, these remarks are further evidence
that the justiciability question is far from settled and
will likely be a focal point at the October 2017 argu-
ment.

Nothing about this discussion should be taken to
suggest that Judge Bredar has decided, as a matter
of law, that political gerrymandering claims are non-
justiciable. Indeed, two members of this panel have
already decided that such claims are justiciable pur-
suant to the First Amendment framework that Jus-
tice Kennedy contemplated in Vieth, and the Su-
preme Court has not—to date— overruled Bandemer
or held that partisan gerrymandering presents a
nonjusticiable political question. Nor has the Court
rejected Justice Kennedy’s First Amendment theory,
though that theory remains nothing more (or less)
than a “theory put forward by a Justice of th[e] Court
and uncontradicted by the majority in any . . . cases,”
Shapiro I, 136 S. Ct. at 456.5

5 The dissent seems to suggest that political gerrymandering
claims must be justiciable lest “unacceptable results” obtain,
such as a “pointillistic” map that assigns voters to various dis-
tricts “regardless of their geographical location.” Post, at 28
(emphasis omitted). This case, of course, does not involve any
such extreme practices. Whatever else might be said, Mary-
land’s congressional districts generally adhere to traditional
districting principles such as contiguity and the preservation of
communities of interest. Should a state legislature ever attempt
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The dissent simply i1s incorrect when it states
that Judge Bredar advocates “judicial abdication
from partisan gerrymandering cases,” post, at 48.
Far from it. A final decision by a majority of Justices
Instructing lower courts to apply a particular stan-
dard to resolve partisan gerrymandering claims
would be a welcome development in the law. See
Shapiro II, 203 F. Supp. 3d at 600 (Bredar, J., dis-
senting) (“This opinion is not a defense of the State’s
authority to segregate voters by political affiliation
so as to achieve pure partisan ends: such conduct is
noxious and has no place in a representative democ-
racy.”). The point of this discussion is not to suggest
that political gerrymandering claims are not or
should not be justiciable; rather, it is to call attention
to the uncertainty in the law, an uncertainty that
was amplified two months ago when the Court
granted argument in Whitford. Pausing these pro-
ceedings to await further guidance from the Supreme
Court 1s not abdication: it is an expression of pru-
dence, judicial restraint, and respect for the role of a
district court that must scrupulously adhere to the
instructions of appellate authorities.

to implement a pointillistic map, a reviewing court could simply
establish a bright line rule requiring some degree of contiguity
on the theory that pointillism subverts the framers’ intentions
as expressed in Article I, § 2. A rule barring pointillism would
be easy to administer, would not require courts to predict voter
behavior, and would not present the thorny line-drawing prob-
lems at issue in the typical political gerrymandering case. Poin-
tillism would be the proverbial “easy case” in this context, and
the Court would be fortunate indeed to be confronted with such
a simple challenge. It is not, though, and we should not over-
simplify the challenge of adjudicating the claim that is actually
before us on the basis of a hypothetical that has little to do with
that claim.



17a

Because Plaintiffs are unable at this time to
demonstrate that they will likely prevail on the
threshold question of justiciability, and because the
Supreme Court is poised to act and in so doing may
change the legal landscape, Plaintiffs’ preliminary
Iinjunction motion should be denied and their case
stayed pending the Supreme Court’s decision in
Whitford.

C. Causation
1. Preliminary Injunction

Apart from any doubts as to justiciability, and
assuming without deciding that Plaintiffs have ad-
duced sufficient evidence to show that the State
crafted the 2011 redistricting plan (and the Sixth
District in particular) with the “specific intent to im-
pose a burden” on Plaintiffs and similarly situated
citizens through vote dilution, Shapiro II, 203
F. Supp. 3d at 596, it is unclear whether any such
nefarious plan was and remains effective. This Court
1s not now persuaded that Plaintiffs will likely prove
that “absent the mapmakers’ intent to burden a par-
ticular group of voters by reason of their views, the
concrete adverse impact would not have occurred.”
Id. at 597. Put more simply, the Court is not yet per-
suaded that it was the gerrymander (versus a host of
forces present in every election) that flipped the
Sixth District and, more importantly, that will con-
tinue to control the electoral outcomes in that dis-
trict. Voter decisions are mutable and subject to
change, despite voting history and party affiliation.
As discussed below, the razor’s-edge Sixth District
race in 2014 is evidence that suggests significant
party-crossover voting and calls into doubt whether
the State engineered an effective gerrymander.
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Trial testimony and other evidence, including
thorough cross-examination, may yet establish that
Plaintiffs have met their burden of proof with respect
to causation, but the Court is not persuaded that
they have done so now, at least not to the high
standard set for the granting of preliminary injunc-
tions. Since but-for causation is an element of Plain-
tiffs’ First Amendment claim, it follows that if Plain-
tiffs are unable to prove this element, their claim will
collapse on its merits. At this stage, the Court cannot
say that it is likely that Plaintiffs will prevail on this
element—only that they might. For that reason, the
Court must deny Plaintiffs’ request for the extraor-
dinary remedy of preliminary injunctive relief.

a. Findings of Fact

Strictly for purposes of deciding whether to enter
a preliminary injunction, the Court makes the fol-
lowing findings of fact, see Fed. R. Civ. P. 52(a)(2),
corresponding to the causation element of Plaintiffs’
First Amendment claim:

1. Maryland’s 2011 redistricting process in-
volved two parallel procedures: a public-
facing procedure led by the Governor’s Re-
districting Advisory Committee and an in-
ternal procedure involving Maryland’s con-
gressional delegation and a consulting firm
called NCEC Services, Inc. (ECF No. 1774
at 36:4-13; ECF No. 177-5 9 18.)

2. NCEC in turn designated analyst Eric Haw-
kins to review the State’s redistricting plan
and prepare sample maps using voter demo-
graphic data (including party affiliation and
voting history) and a computer program
called “Maptitude for Redistricting.” (ECF
No. 177-4 at 36:18-37:17.)
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In performing his analysis, Hawkins relied
on a proprietary metric called the Democrat-
ic Performance Index (DPI), a weighted av-
erage of candidate performance that takes
account of voting history. (Id. at 24:5-19.) A
higher DPI signals a greater statistical like-
lihood of Democratic candidate success based
on past performance.

Hawkins created between ten and twenty
draft maps. He analyzed six maps alongside
proposals submitted by third parties. Each of
the six maps would have produced a federal
DPI of 52% or greater for the Sixth District,
while the third-party submissions would
have produced much lower DPIs. (Id. at
38:2— 9; ECF No. 177-34; ECF No. 177-35 at
31-32.)

There 1s no evidence that Hawkins personal-
ly created the final map that was enacted in-
to law. (ECF No. 177-1 at 13 n.9; ECF No.
186-1 at 11.) Former governor Martin
O’Malley testified that legislative director
Joe Bryce and staff from the Maryland De-
partment of Planning likely created the final
document. (ECF No. 177-3 at 53:12-54:7.)

The map as enacted had the effect of trans-
ferring 360,368 Marylanders out of the Sixth
District and 350,179 Marylanders into the
Sixth District. (ECF No. 177-19 at 12.) In
the process, 66,417 registered Republicans
were removed from the district and 24,460
registered Democrats were added to the dis-
trict. (Id. at 6.)

After the 2011 plan was implemented, a plu-
rality (44.8%) of voters in the Sixth District
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were registered Democrats, while 34.4% of
voters were registered Republicans. 20.8% of
voters were registered with neither major po-
litical party. (ECF No. 186-19 at 5-6.)

The “Cook Partisan Voting Index” promul-
gated by the Cook Political Report formerly
rated the Sixth District as a safe Republican
seat. As a consequence of the 2011 redistrict-
ing, the Sixth District is now rated as a “like-
ly” Democratic seat. (ECF No. 177-52 at 8.)

In the 2012 congressional election (the first
held in the new Sixth District), Democrat
John Delaney defeated incumbent Republi-
can congressman Roscoe Bartlett by a 20.9%
margin. (ECF No. 177-5 § 54.) However, in
the U.S. Senate election conducted that same
cycle, Democrat Ben Cardin carried the
Sixth District by just 50% of the vote, despite
winning 56% of the vote statewide. (ECF No.
186-19 at 10; ECF No. 186—42 PDF at 2.)

Congressman Delaney won reelection in
2014 and 2016 by margins of 1.5% and
14.4%, respectively. (ECF No. 177-5 99 55—
56.)

While Plaintiffs have produced expert re-
ports predicting, based on party affiliation
and other demographic data, that Democrat-
ic candidates will likely fare better under the
2011 plan than under the former plan, Plain-
tiffs have conducted no statistical sampling
and have adduced no individual voter data
showing how displaced and current residents
of the Sixth District actually voted in 2012,
2014, and 2016.
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12. Plaintiffs have not surveyed voters to deter-
mine (1) whether former supporters of Con-
gressman Bartlett who remained in the
Sixth District after the 2011 redistricting
voted for Congressman Delaney instead, (2)
whether such voters switched party affilia-
tion or simply selected a different candidate
on an ad hoc basis, and (3) the reasons un-
derlying these voters’ decisions. Nor have
Plaintiffs amassed data concerning the vot-
ing behavior and preferences of former Sixth
District residents who now reside in other
congressional districts.

13. Congressman Bartlett underperformed the
other seven members of Maryland’s congres-
sional delegation in fundraising leading up
to his defeat in the 2012 election. (ECF No.
104-13 at 2/2.)

14. In 2014, Republican challenger Dan Bongino
nearly unseated Congressman Delaney even
though Bongino resided outside the Sixth
District (ECF No. 186-20 at 18:15-20) and
operated at a financial disadvantage vis-a-
vis Delaney (id. at 36:21-37:10). Also in
2014, Republican gubernatorial candidate
Larry Hogan won 56% of the vote in the
Sixth District, besting his Democratic rival
by 14 percentage points. (ECF No. 186-19 at
10.)

b. Conclusions of Law
In denying Plaintiffs’ preliminary injunction mo-
tion, the Court reaches the following conclusions of
law:



22a

Under Winter v. NRDC, a plaintiff seeking
preliminary injunctive relief must demon-
strate that plaintiff is likely to prevail on the
merits of its claim. 555 U.S. at 20.

In Shapiro II, this Court held that, to state a
claim for First Amendment retaliation via
gerrymandering, Plaintiffs must allege not
only that the gerrymander diluted votes of
targeted citizens “to such a degree that it re-
sulted in a tangible and concrete adverse ef-
fect” but also that “absent the mapmakers’
intent to burden a particular group of voters
by reason of their views, the concrete ad-
verse impact would not have occurred.”
203 F. Supp. 3d at 597.

In other words, the First Amendment
framework that the Shapiro II majority en-
dorsed requires proof that but for the gerry-
mander, the challenged effect (here, the
switch in political power in the Sixth Dis-
trict) would not have happened.

The dissent complains that “the majority’s
new First Amendment standard depends on
an election’s results, not on the adverse im-
pact of dilution on the targeted voters.” Post,
at 59. In the dissent’s view, “the adverse ef-
fect 1s the dilution of votes—and the corre-
sponding burdening of expression by vot-
ers—regardless of how the election turned
out.” Post, at 59. However, the Shapiro II
majority recognized that “vote dilution is a
matter of degree, and a de minimis amount
of vote dilution, even if intentionally im-
posed, may not result in a sufficiently ad-
verse effect on the exercise of First Amend-
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ment rights to constitute a cognizable inju-
ry.” 203 F. Supp. 3d at 596-97. The dissent
offers no yardstick to measure vote dilution
that exceeds a “de minimis amount” yet falls
short of altering electoral outcomes. Nor
have Plaintiffs shown that they suffered any
tangible First Amendment burden other
than, perhaps, their inability to elect their
preferred candidate. A political gerrymander
that imposes nothing more than an abstract
“burden” without actually affecting tangible
voter rights or interests surely is not justi-
ciable, even pursuant to the framework two
judges endorsed in Shapiro I1.

The dissent frets that “under the majority’s
new standard, no redistricting map could be
challenged before an election.” Post, at 60. To
whatever extent this critique is accurate, it
1s a consequence of adjudicating political
gerrymandering claims according to the
standard adopted in Shapiro II. There may
be some other, as-yet unidentified standard
that would enable courts to enjoin imple-
mentation of a map prior to the first election
conducted thereunder, but neither Plaintiffs
nor the dissent have proffered any such
workable standard here. Strictly prospective
relief is relatively uncommon in the law, and
courts are far more likely to be tasked with
curing or vindicating a prior harm than with
anticipating and forestalling a potential one.
Citing a handful of First Amendment cases
that do not deal with election law, the dis-
sent proposes to import into the political ger-
rymandering context the burden-shifting
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framework of Mt. Healthy City School Dis-
trict Board of Education v. Doyle, 429 U.S.
274 (1977). Post, at 56-57. The Court de-
clines to do so, at least at this preliminary
stage. As the dissent explains, Mt. Healthy
stands for the proposition that “where the
government takes an injurious action, an in-
jured party need not show that the govern-
ment would never have taken the same ac-
tion anyway.” Post, at 57. Mt. Healthy as-
sumes an injury has occurred and focuses on
questions of motive and intent. The problem
1s that in the redistricting context, the gov-
ernment’s “action” is only “injurious” if it ac-
tually alters the outcome of an election (or
otherwise works some tangible, measurable
harm on the electorate). In other words, the
question of but-for causation is closely linked
to the very existence of an injury: if an elec-
tion result is not engineered through a ger-
rymander but is instead the result of neutral
forces and voter choice, then no injury has
occurred.

For this reason, the dissent’s poisoning hypo-
thetical, post, at 60—61, is beside the point. If
a victim sips poison, or trains collide, or an
employee is fired, or a homeowner’s request
for a zoning variance is denied, there is no
question that an injury of one sort or another
has occurred. The question for courts to re-
solve in such cases is whether that injury
was caused by some illicit action (or inaction)
of the defendant and whether the defendant
has an adequate defense to the charge. But if
Roscoe Bartlett loses to John Delaney, voters
are thereby injured if but only if that loss is
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attributable to gerrymandering or some oth-
er constitutionally suspect activity. If the
loss is instead a consequence of voter choice,
that is not an injury. It is democracy.

8. But-for causation—not some metaphysical,
could-be burden—is the standard that con-
trols in this case, and Plaintiffs bear the
burden to prove this element is satisfied. As-
suming that Maryland’s former congression-
al map provides an acceptable benchmark for
assessing the 2011 map, this but-for causa-
tion requirement would be satisfied only if
Roscoe Bartlett would have won reelection in
2012 had the prior map remained intact
(with minor adjustments to account for de-
mographic changes reflected by the 2010
Census). Plaintiffs admit as much: “[O]ur
burden is to show that the purposeful dilu-
tion of Republican votes in the Sixth District
was a but-for cause of the routing of Roscoe
Bartlett in 2012 and of the Republican losses
in 2014 and 2016.” (ECF No. 191 at 13.)¢

6 But see Shapiro II, 203 F. Supp. 3d at 606 (Bredar, J., dissent-
ing) (“Because of the inherent mutability of political affiliation,
the Court cannot simply compare the results of an election con-
ducted pursuant to Map X with those of a subsequent election
conducted pursuant to Map Y and blame any shift in power on
redistricting: each election cycle is unique, and voter behavior is
as unpredictable as the broader societal circumstances that
may make one candidate, or one party, more appealing than the
other to particular voters and communities. For that matter,
treating a prior map as a baseline for measuring the constitu-
tionality of a subsequent map assumes that the prior map was
itself free of impermissible manipulation—yet we know, as a
practical matter, that gerrymandering is widespread in our po-
litical system and as old as the Republic.”); LULAC, 548 U.S. at
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9. The fact that John Delaney defeated Roscoe
Bartlett by an impressive 20.9% margin in
2012 may shed some light on the effective-
ness of the alleged gerrymander. However,
even a much smaller victory by Delaney
would have shifted the Sixth District seat
from Republican to Democratic control. The
dispositive question 1s whether the shift
would have occurred absent the alleged ger-
rymander—that i1s, whether Delaney would
have prevailed (even if by a much smaller
margin) absent the State’s reliance on
NCEC’s DPI and demographic data.

10. Upon the record, the briefs, and the hearing,
the Court cannot now conclude that the like-
ly outcome of this litigation is a finding that,
but for the alleged gerrymander, the Repub-
lican Party would have retained control of
the Sixth District congressional seat. Plain-
tiffs have not produced voter sampling or
statistical data, affidavits, or other evidence
of a sufficient quantity to demonstrate how
and why voters who would have been includ-
ed in a neutrally drafted Sixth District voted
in the 2012, 2014, and 2016 elections. With-
out such data, the Court cannot reverse-
engineer those elections and is unprepared
to assume, at this preliminary stage, that
enough such voters would have voted for the
Republican candidate so as to preserve Re-
publican control.

11. While Plaintiffs have adduced some persua-
sive predictive evidence through the Cook

446 (Kennedy, J.) (“There is no reason . . . why the old district
has any special claim to fairness.”).
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Partisan Voting Index and expert reports
and testimony, the Court is unconvinced,
certainly by the standard governing the is-
suance of a preliminary injunction, that such
evidence 1s determinative of but-for causa-
tion. In particular, the Court is not convinced
that such predictive evidence accurately ac-
counts for subjective factors such as evolving
political temperament and the personal
strengths or weaknesses of individual candi-
dates. The surprising results of various elec-
tions in 2016 illustrate the limitations of
even the most sophisticated predictive
measures. Experience teaches that voter
preferences are mutable and that American
democracy is characterized by a degree of
volatility and unpredictability. See Ban-
demer, 478 U.S. at 160 (O’Connor, J., concur-
ring in the judgment) (“To allow district
courts to strike down apportionment plans
on the basis of their prognostications as to
the outcome of future elections or future ap-
portionments invites ‘findings’ on matters as
to which neither judges nor anyone else can
have any confidence.”).

The Court is especially reluctant at this pre-
liminary stage, absent more concrete voter
data, to find an effective gerrymander given
that Congressman Delaney nearly lost con-
trol of his seat in 2014 in a race against a
candidate burdened with undisputed geo-
graphic and financial limitations.

Indeed, this recent near defeat raises serious
doubts about whether Plaintiffs’ alleged in-
jury 1is likely to recur. The most relevant
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question in a case involving a claim for solely
injunctive relief is not whether a harm may
have occurred in the past but whether the
harm is presently occurring or very likely to
recur. If the injury, if any, has long since
concluded, there is nothing to enjoin. See
Bloodgood v. Garraghty, 783 F.2d 470, 475
(4th Cir. 1986) (“An injunction is a drastic
remedy and will not issue unless there 1s an
imminent threat of illegal action. ‘[An
1jnjunction issues to prevent existing or
presently threatened injuries. One will not
be granted against something merely feared
as liable to occur at some indefinite time in
the future.” (quoting Connecticut v. Massa-
chusetts, 282 U.S. 660, 674 (1931))); cf. Beck
v. McDonald, 848 F.3d 262, 277 (4th Cir.
2017) (““[A]bsent a sufficient likelihood that
[Plaintiffs] will again be wronged in a simi-
lar way’ ... past events, disconcerting as
they may be, are not sufficient to confer
standing to seek injunctive relief.” (altera-
tion in original) (citations omitted)); Bryant
v. Cheney, 924 F.2d 525, 529 (4th Cir. 1991)
(“The courts should be especially mindful of
th[e] limited role [prescribed by Article III]
when they are asked to award prospective
equitable relief . . . for a concrete past harm,
and a plaintiff’s past injury does not neces-
sarily confer standing upon him to enjoin the
possibility of future injuries.”).

Despite the Court’s present doubt as to
Plaintiffs’ proof on the causation prong of
their First Amendment claim, the Court does
not hold that Plaintiffs cannot prevail on
their claim. Any such holding would be every
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bit as premature as the extraordinary relief
that Plaintiffs have requested and that the
dissent urges. The Court simply concludes
that Plaintiffs have not carried their burden
to show they are likely to prevail on the mer-
its, and so preliminary injunctive relief is not
proper.

15. The Court remains open to the possibility
that the evidence Plaintiffs have adduced,
when subject to robust cross-examination
and the development that only a trial can
bring, may satisfy Plaintiffs’ burden of proof.
The Court also is willing to entertain re-
quests by either party to reopen discovery
(subject to the stay discussed immediately
below) to address the evidentiary gaps and
deficits or potential deficits flagged in this
Memorandum. Regardless whether -either
party seeks additional discovery, the parties
may find it helpful to take account of the
Court’s discussion here in any future briefs
or oral presentations.

2. Stay of Proceedings

The Court’s concerns about Plaintiffs’ proof with
respect to the causation element of their First
Amendment claim compel the Court not only to deny
preliminary injunctive relief but also to stay proceed-
ings pending the Supreme Court’s further guidance
in Whitford.

While Plaintiffs argue vociferously that “[t]his
case and the Wisconsin case are fundamentally dif-
ferent” (ECF No. 193 at 4), this Court disagrees.
Fundamentally, these cases are two sides of the
same coin: both propose a standard by which federal
courts might adjudicate claims of unlawful political
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gerrymandering. Both cases invoke the First
Amendment as a source of constitutional authority.
And the standard that the Western District of Wis-
consin has endorsed is remarkably similar to the
standard endorsed by the majority in Shapiro II: “We
conclude,” the Wisconsin court wrote, “that the First
Amendment and the Equal Protection clause prohibit
a redistricting scheme which (1) is intended to place
a severe impediment on the effectiveness of the votes
of individual citizens on the basis of their political af-
filiation, (2) has that effect, and (3) cannot be justi-
fied on other, legitimate legislative grounds.” Whit-
ford, 218 F. Supp. 3d at 884.

True, the cases differ in their particulars. The
Wisconsin case 1s a statewide challenge to state leg-
islative districts, based in part on partisan asym-
metry (the so-called “efficiency gap”); the Maryland
case is a single-district challenge to a congressional
district, grounded in a retaliation theory. For plain-
tiffs in either case to prevail, however, they would
have to show that the gerrymander about which they
complain actually inflicted a constitutional injury on
them, one that is sufficiently personal so as to satisfy
the threshold requirements of Article III and suffi-
ciently definite and clear so as to justify the drastic
remedy of an injunction against enforcement of an
otherwise lawfully enacted map. In determining
whether a constitutional injury has occurred, the
court invariably must reach the question of causa-
tion, for if election outcomes (whether in a single dis-
trict or across the state) arise not from political
machinations at the statehouse but instead from
neutral forces or the “natural ebb and flow of poli-
tics,” Shapiro II, 203 F. Supp. 3d at 606 (Bredar, J.,
dissenting), no injury has occurred and no remedy
may issue. While the Supreme Court’s decision in
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Whitford may not prove dispositive of Benisek, the
Court’s analysis undoubtedly will shed light on criti-
cal questions in this case, and the parties and the
panel will be best served by awaiting that guidance.

D. Additional Practical Considerations Sup-
porting the Decision to Stay Proceedings

Two practical considerations bolster the Court’s
conclusion that a stay is appropriate at this time.

First: this Court is in no position to award Plain-
tiffs the remedy they have requested on the timeta-
ble they have demanded. For the reasons explained
in Part II.C, two members of this panel are uncon-
vinced that Plaintiffs will likely prevail on the causa-
tion element of their First Amendment claim. Plain-
tiffs therefore are not entitled to preliminary injunc-
tive relief. This case will likely require a full trial on
the merits, where witnesses for both parties will be
subject to cross-examination and where the Court
will be equipped to make detailed findings and credi-
bility determinations. But a trial—particularly one
requiring the coordination of three judges and their
respective chambers staff—is a substantial under-
taking.

Plaintiffs have indicated that a revised district-
ing plan must be enacted no later than December 19,
2017, to allow orderly implementation in advance of
the 2018 midterms. (ECF No. 177-1 at 31.) Plaintiffs
also have suggested that an injunction should issue
no later than August 18, 2017, to accommodate legis-
lative mapmaking or, if necessary, a judicially im-
posed map. (Id. at 32.) Despite the Court’s diligence
in ruling on the pending preliminary injunction mo-
tion (which has been a priority for each member of
this panel), that August date has already come and
gone. Since the Court cannot deliver the remedy
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Plaintiffs have requested, Plaintiffs’ opposition to a
stay pending Whitford loses considerable force. It is
unclear what hardship Plaintiffs will suffer by wait-
ing a few months if, as a practical matter, the Court
would have been unable to cure any constitutional ill
in advance of the 2018 midterms even had it sched-
uled a trial at the earliest opportunity.?

Second: while the Supreme Court no doubt bene-
fits from the efforts of lower courts in resolving diffi-
cult legal issues, it is not clear how additional pro-
ceedings in this case would aid the Court’s resolution
of Whitford. The threshold justiciability question
that the Court must again confront in Whitford is
hardly a novel one, and this panel has rigorously an-
alyzed that threshold question in the separate opin-
ions in Shapiro II. The Whitford litigants and the
Justices will have access to those opinions during the
forthcoming proceedings. Further, as the divergent
opinions in Vieth illustrate, the Justices are not
bound to decide Whitford along the lines that the

7 Plaintiffs alternatively propose that the Court should enter a
permanent injunction and then stay enforcement of that injunc-
tion so that the parties may expeditiously take their appeal.
(ECF No. 193 at 3.) The Court declines to do so. The Court will
not abandon its duty to conscientiously resolve this years-long
dispute so that the parties may squeeze their case onto the Su-
preme Court’s fall calendar. Nor will the Court make the find-