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REPLY BRIEF OF PETITIONER 

West Virginia’s brief confirms that the petition 
should be granted.  Indeed, the State does not dis-
pute that a deep split of authority exists regarding 
whether the Fourth Amendment prohibits a warrant-
less search of a guest’s container found inside a home 
or vehicle searched by officers relying on consent giv-
en by the home or vehicle owner, who lacked actual 
authority to consent to the search of the container. 

To avoid addressing that split, West Virginia en-
gages in revisionist history by mischaracterizing the 
holding below, claiming that it does not implicate the 
split.  But the State is wrong.  Instead, after the trial 
court ruled dispositively on the consent issue, the 
parties presented it to the court below as the primary 
issue requiring resolution.  And as a necessary ele-
ment of its ruling that petitioner lacked a reasonable 
expectation of privacy in his jacket, the court re-
solved the consent issue, holding that the homeown-
er’s consent was sufficient to permit the search.  In 
doing so, the court cited several cases addressing the 
consent issue and specifically applied those prece-
dents to this case.  The State’s manufactured reading 
of the ruling below cannot be squared with its lan-
guage.   The court below did note the circumstances 
of petitioner leaving his jacket as relevant subsidiary 
facts.  But the court below cited no authority for any 
purported ruling that a guest abandons personal 
property when it is left at a host’s home for two days.  
Nor could it have, as such a rule would conflict with 
established authority. 

Moreover, West Virginia cannot successfully dis-
pute that the question presented is important and 
recurring.  Nearly every person has brought personal 
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belongings into a third-party’s home or vehicle.  This 
is becoming even more widespread as the use of 
home- and ride-sharing services increases.  Thus, the 
need for clarity on an individual’s Fourth Amend-
ment rights while in another person’s home or vehi-
cle is critical. 

Additionally, the State is incorrect that this case 
is an inappropriate vehicle.  Unlike the Iowa Su-
preme Court case presenting this same issue to this 
Court last Term, here there is no dispute regarding 
the officers’ knowledge of the searched article’s own-
ership at the time of the search.  Furthermore, West 
Virginia misstates the harmless error standard.  Un-
der the correct standard, the error below was not 
harmless beyond a reasonable doubt.  Nor did the 
court below find otherwise. 

Finally, the state does nothing to defend the 
court below’s erroneous analysis of the consent issue, 
and the court’s subsidiary analysis of abandonment 
is unsupported by caselaw and plainly wrong.  Thus, 
regardless of the resolution of the split, reversal is 
warranted.  

I. ATTEMPTING TO AVOID THE CLEAR SPLIT OF AU-

THORITY ON THE QUESTION PRESENTED, THE 

STATE MISCHARACTERIZES THE HOLDING BE-

LOW 

The decision below expands the longstanding di-
vision in the lower courts over the constitutional 
bounds of a warrantless search of a guest’s closed 
container pursuant to a host’s consent to search her 
home or vehicle.  Broadly, six circuit courts and four 
state courts of last resort have held that a search of a 
closed container located in a home or vehicle is un-
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constitutional, when the home or vehicle owner con-
sents to the search of the premises, but does not have 
actual authority to consent to the search of the con-
tainer.  But three circuit courts and three state 
courts of last resort have found such a search consti-
tutional.  The State does not deny the existence of 
this split.  Opp. 3 (discussing 2016 Iowa Supreme 
Court decision that “exhaustively catalogued the rel-
evant authorities” involved in the split presented 
here).  

The State mischaracterizes the decision below, 
however, when it claims that the court “did not reach” 
the question presented.  Opp. 12.  Instead, the court 
squarely held that the Fourth Amendment does not 
prohibit a warrantless search of a guest’s container 
found inside a home searched by officers relying on 
the homeowner’s consent.   

The court below’s ruling on the question present-
ed is clear for several reasons.  First, the trial court 
denied Payne’s motion to suppress the evidence 
seized from his jacket pockets based entirely on 
Starks’s consent to search the jacket; the court did 
not discuss abandonment.  Pet.App.73a-76a.  Second, 
the parties presented a homeowner’s authority to 
consent to the search as the primary issue on appeal 
to the court below.  See, e.g., Petitioner’s Br. at 11, 
West Virginia v. Payne, No. 15-0289 (W. Va. Aug. 3, 
2015) (“As Mr. Starks did not have authority over Mr. 
Payne's jacket, and the police knew it, he likewise 
did not have authority to permit the police to inspect 
it.”); Respondent’s Br. at 29, West Virginia v. Payne, 
No. 15-0289 (W. Va. Oct. 19, 2015) (“[T]he fact re-
mains that police were within the residence lawfully, 
based upon the consent of the homeowner[.]”).  In-



4 
 

   
 

deed, the State devoted only about one page of its 
brief in the court below to arguing abandonment, id. 
at 30-31.       

Third, the court below began its analysis by ad-
dressing Payne’s reliance on United States v. Matlock 
to argue that “the officers exceeded the scope of the 
consent search and trespassed upon his jacket by 
seizing items from a pocket.”  Pet.App.22a.  Continu-
ing, the court cited Minnesota v. Olson, stating that 
“[f]rom the overnight guest’s perspective, . . . his pos-
sessions will not be disturbed by anyone but his host 
and those his host allows inside.” Pet.App.24a (citing 
495 U.S. 91, 99 (1990)).  The court explained that 
“[c]ourts have found, based on this observation in Ol-
son, that an overnight guest cannot challenge a 
search and seizure under the Fourth Amendment 
when their host has consented to the police search.”  
Id.   In support of that statement, the court cited two 
cases—a Second Circuit decision and an Arkansas 
Court of Appeals decision—both holding that a 
guest’s Fourth Amendment rights in their property 
were not violated where the homeowner consented to 
a search of his home.  Id.; see United States v. Isom, 
588 F.2d 858, 861 (2d Cir. 1978) (“[T]he police might 
reasonably conclude that . . . Ames’s consent included 
within its scope the search of the box.”); Wigley v. 
State, 44 S.W.3d 751, 754 (Ark. Ct. App. 2001) (“In 
this instance . . . the host, expressly allowed law-
enforcement officials to search her home and person 
at any time as a condition of her release. . . .  Here, 
appellant assumed this risk.”).   

Fourth, the court below applied this law by em-
phasizing that Starks (the homeowner) “voluntarily 
consented to a police search of the first floor of his 
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home.”  Id.  This reasoning was an essential under-
pinning of the court’s holding that there was no 
Fourth Amendment violation.  Indeed, in holding 
that there was “no error in the admission of the evi-
dence seized from Starks’ home,” Pet.App.30a, the 
court relied upon West Virginia caselaw holding that 
“[w]here a person voluntarily and knowingly con-
sents to a search of his premises, such a search may 
be conducted in the absence of a search warrant,” 
Pet.App.24a-25a.     

It is true that the court below noted that Payne 
left his jacket in the living space of Starks’s home for 
two days.  Pet.App.28a-30a.  But this was just one 
subsidiary consideration in the court’s analysis of 
whether Starks’s consent was sufficient to authorize 
the search of Payne’s jacket.  Indeed, the State con-
cedes that the court “noted as one relevant fact . . . 
that the police officers were invitees of [Starks] when 
they searched” Petitioner’s jacket, because “the rea-
sonable expectation of privacy a household guest has” 
in belongings “does not generally extend to the host 
and those the host allows inside.”  Opp. 13-14 (inter-
nal quotations omitted).    

Notably, the court below cited no authority to 
support West Virginia’s contrived abandonment 
“holding.”  Opp. 13-21.  Rather, three of the four cas-
es the court cites in its discussion of Payne’s leaving 
his jacket in Starks’s home actually address the issue 
presented here:  a houseguest’s authority to chal-
lenge the warrantless search by law enforcement in 
their host’s home.  See Pet.App.29a (citing Hill v. 
United States, 664 A.2d 347 (D.C. 1995); State v. 
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Corbin, 957 N.E.2d 849 (Ohio Ct. App. 2011); State v. 
Francisco, 26 P.3d 1008 (Wash. Ct. App. 2001)).1     

II. THE QUESTION PRESENTED IS IMPORTANT AND 

RECURRING 

Any person who carries or stores possessions 
outside of her own home or vehicle has a stake in the 
resolution of the question presented.  The State’s at-
tempts to downplay its gravity are unavailing.   

1.  The State uses this Court’s denial of certiorari 
last Term in a case addressing the split of authority 
at issue here to argue that review is unnecessary.  
Opp. 24.  That reasoning is misguided.  First, the Io-
wa decision suggests that the issue will continue to 
recur, and precedent will become increasingly mud-
dled, without this Court’s resolution.  State v. Jack-
son, 878 N.W.2d 422, 431 (Iowa 2016).  Second, Jack-
son was a less appropriate vehicle because, unlike 
here, the justices of the Iowa Supreme Court disa-
greed as to whether the searching officer was rea-
sonable in believing that the consenting homeowner 
owned the searched article at the time of the search.  
Compare 878 N.W.2d at 439 (“We conclude the cir-
cumstances existing when Officer Smithey conducted 
the search of the backpack would cause a person of 
reasonable caution to question whether the backpack 
belonged to Jackson or Olson[.]”), with id. at 452 

                                                 
1 The final case, Brown v. United States, inappositely held 

that an individual who “wiggled out of” his jacket “and left it 
behind with no indication that he was going to come back to get 
it” as he ran from police on a public street could not challenge 
the search of his jacket by law enforcement.  97 A.3d 92, 96 
(D.C. 2014). 
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(Zager, J., dissenting) (“[A] reasonable person in Of-
ficer Smithey's position would have concluded that 
Olson had the apparent authority to consent to the 
search of the backpack[.]”).  Here, by contrast, the 
court below found that officers knew prior to the 
search of Payne’s jacket pockets that the jacket did 
not belong to Starks.  Pet.App.12a.  Therefore, the 
scope of Starks’s apparent authority over items in his 
home is squarely presented.   

2. The State also incorrectly discounts the need 
for this Court’s review by claiming that Petitioner 
has failed to explain how services like AirBnB, Uber, 
and Lyft “differ materially” from services like hotels, 
inns, taxis, or carriage rides.  Opp. 25.  However, us-
ers of AirBnB stay in all or part of a private resi-
dence that, unlike a hotel or an inn, is not openly ad-
vertised or marked as lodging for guests.  Therefore, 
issues of consent become murkier when it may not be 
immediately clear to law enforcement that an indi-
vidual staying in a home is in fact paying to rent 
lodging.  The same is true for passengers of Uber or 
Lyft vehicles, which are not clearly marked like taxi-
cabs, and are privately owned (unlike many taxicabs).  
Furthermore, with the projected growth of company-
owned autonomous vehicle fleets, questions will arise 
regarding who may consent to a vehicle search.  See, 
e.g., Robin Washington, Driverless Cars Are Coming. 
What Does That Mean for Policing?, THE MARSHALL 

PROJECT (Sept. 29, 2016), 
https://www.themarshallproject.org/2016/09/29/drive
rless-cars-are-coming-what-does-that-mean-for-
policing#.Q10OnR79Z (“Riders in driverless cars 
probably won’t own the vehicles, which would more 
likely be part of a Google or General Motors fleet[.]”). 
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Moreover, the growth of home- and ride-sharing 
services means that more individuals and their be-
longings will spend time in spaces controlled by 
third-parties.  Pet. 29-30.  Therefore, questions re-
garding host consent to searches of guest possessions 
will arise more frequently. 

III. WEST VIRGINIA’S HARMLESS ERROR ARGUMENT  

IS MERITLESS 

Initially, the State misstates the harmless error 
standard, which it claims (without caselaw support) 
is whether “there was sufficient independent evi-
dence introduced at trial to support the jury’s convic-
tion[.]”  Opp. 27.  Instead, harmless error requires a 
showing that the error was “harmless beyond a rea-
sonable doubt”—in other words, “whether there is a 
reasonable possibility that the evidence complained 
of might have contributed to the conviction.”  Chap-
man v. California, 386 U.S. 18, 23-24 (1967) (quoting 
Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963)). 

The admission of the ammunition seized from 
Payne’s jacket pockets played a central role in his 
conviction.  Indeed, the court below never made any 
finding that the admission of evidence from Payne’s 
jacket pocket was harmless.  Nor could it have.  
Payne was convicted without fingerprint evidence, 
eyewitness testimony, surveillance footage of the 
crime or the scene of the crime, and without conclu-
sive DNA or footprint evidence.  Instead, the ammu-
nition recovered from Payne’s jacket pockets was the 
most significant evidence presented at trial, and also 
served as support for a determination of probable 
cause to search Payne’s home, where other evidence 
was seized.  Pet.App.33a. 
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The State relies on three pieces of highly-flawed 
evidence to support its legally-incorrect, harmless-
error argument.   First, the State points to video sur-
veillance footage capturing Payne “at or near the 
Quarry Apartments . . . shortly before and shortly 
after the crime was committed.”  Opp. 28.  Yet the 
State cannot deny that the surveillance footage does 
not show Payne enter or leave Poindexter’s apart-
ment.  The State argues that the video footage shows 
Payne’s attire on the night of the murder—a Pitts-
burgh Pirates “P” hat and a pair of boots.  Id.  But 
DNA tests run on a Pittsburgh Pirates “P” hat found 
on the premises of the Quarry Apartments (not in 
Poindexter’s apartment) were inconclusive as to 
Payne’s ownership of the hat.  Pet.App.83a-84a.  Ad-
ditionally, an expert for the State testified that he 
could not determine whether Payne’s boot actually 
made impressions in the snow near Poindexter’s 
apartment because there were no distinguishing 
characteristics in the boot print.  Pet.App.13a-14a. 

Second, the State points to testimony that Payne 
arrived at Starks’s home carrying two firearms an 
hour and a half after Poindexter’s murder as evi-
dence that he committed the crime.  Opp. 28.  Ac-
cording to a 2016 report, about 55 million Americans 
own 265 million guns.2  The fact that Payne carried 
firearms on the night of Poindexter’s murder is evi-
dence of nothing. 

                                                 
2 See Julie Turkewitz and Troy Griggs, Handguns Are the 

New Home Security, N.Y. TIMES (Oct. 14, 2016), 
https://www.nytimes.com/interactive/2016/10/12/us/handguns-
gun-ownership-survey.html?_r=0. 
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Third, the State cites testimony by one of Payne’s 
relatives regarding Payne’s supposed involvement in 
a “robbery gone bad.”  Opp. 28.  This statement, cited 
only in a footnote by the court below, strongly lacked 
credibility for several reasons that the State omitted.  
First, that same witness testified that Payne fol-
lowed up the story with a statement that “he was 
just joking.”  Supp.App.5a.  Second, the witness ad-
mitted that he only spoke to law enforcement after 
he was put under “pressure about being impris-
oned[.]”  Supp.App.7a.  Third, the witness admitted 
that the day Payne allegedly made the statement to 
him, the witness had been doing drugs, including 
“marijuana, cocaine, [and] prescription pills.”  
Supp.App.8a.  Finally, the witness stated that it was 
commonplace for Payne to make similar boasts, be-
cause he “wanted to be liked [and] accepted.”  Id.   

Most importantly, this evidence does nothing to 
dispel that the admission of the ammunition from 
Payne’s jacket pockets “might have contributed to 
[his] conviction,” and thus was not harmless.  Chap-
man, 386 U.S. at 24. 

IV. THE COURT BELOW’S SUBSIDIARY ANALYSIS IS 

WRONG 

In all events, the court below’s subsidiary analy-
sis of abandonment warrants reversal. 

The State mistakenly contends that the court be-
low “correctly applied this Court’s precedents” when 
it reasoned that Payne abandoned his jacket in 
Starks’s home, and thus Starks’s consent to search it 
was sufficient.  Opp. 17.  It spends two pages citing 
cases for the uncontroversial proposition that “a de-
fendant loses any reasonable expectation of privacy 
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in property that has been voluntarily abandoned.”  
Opp. 18-19.  But the State cites no case holding that 
an individual abandons her property when she 
leaves it at her host’s home for two days.  In fact, the 
case that the State singles out to support its aban-
donment theory held that an individual abandoned 
an eyeglass case while being followed by police, when 
he “discarded the eyeglass case in a location to which 
any member of the public had equal access—
underneath the counter of a drycleaning establish-
ment.”  City of St. Paul v. Vaughn, 237 N.W.2d 365, 
370 (Minn. 1975).  Here, Payne left his jacket for two 
days in his friend’s home where he was a frequent 
overnight guest; he did not “discard[]” his jacket in a 
“public place.”  Opp. 21. 

Caselaw establishes that Payne retained consti-
tutional rights in his jacket.  Indeed, this Court has 
held that an individual maintains an expectation of 
privacy in a bag that will be moved and handled by 
others.  See Bond v. United States, 529 U.S. 334, 338 
(2000).  Furthermore, in United States v. Infante-
Ruiz, the First Circuit held that the defendant did 
not “repudiate his privacy interest” in his unlocked 
briefcase left in the trunk of a friend’s car for “some 
days,” even where others were allowed to use the 
briefcase.  13 F.3d 498, 501-02 (1st Cir. 1994).  The 
court reasoned that “nothing in the circumstances 
indicated that Infante had abandoned the briefcase, 
relinquished authority over it, or left it open to public 
inspection and consumption,” although others felt 
entitled to use it.  Id. at 501.  Similarly, in United 
States v. Basinski, the Seventh Circuit held that 
Basinski never “explicitly disclaimed a privacy inter-
est in the briefcase and never placed the briefcase in 
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an area readily accessible to the public[.]”  226 F.3d 
829, 837 (7th Cir. 2000).  Instead, Basinski entrusted 
the briefcase to “a life long friend,” who stored it in 
an area “visited only” by “[that friend] and his family.”  
Id.; see also United States v. James, 353 F.3d 606, 
616 (8th Cir. 2003) (“We are convinced that a person 
does not abandon his property merely because he 
gives it to someone else to store.”).   

Moreover the court below’s abandonment analy-
sis makes no sense.  If leaving an item unattended 
for two days in a friend’s home is enough to surren-
der all Fourth Amendment rights in it, then anyone 
who periodically misplaces an item, even for a short 
time, runs the risk of invasive searches by law en-
forcement.  The critical protections of the Fourth 
Amendment cannot be surrendered so easily.  
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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IN THE CIRCUIT COURT OF HARRISON COUNTY, 

WEST VIRGINIA 

STATE OF WEST VIRGINIA, 

v. 

ENNIS CHARLES PAYNE, II, 

 Defendant. 

 

Case No. 13-F-112-3 

The following is a transcript of a JURY TRIAL in 
the above-styled action before the Honorable James A. 
Matish, Judge of the 15th Judicial Circuit, in the 
Harrison County Courthouse, Clarksburg, West 
Virginia, on the 7th day of November, 2014. 

REPORTED BY: Renee Eades,  
Official Court Reporter 

APPEARANCES: JAMES F. ARMSTRONG, 
Assistant Prosecuting Attorney 
TRACI COOK, Assistant 
Prosecuting Attorney 
Suite 201, Harrison County 
Courthouse 
301 West Main Street 
Clarksburg, West Virginia  26301 

 CHRISTOPHER WILSON, Esq. 
300 Adams Street 
Fairmont, West Virginia  26554 
Counsel for defendant, Ennis 
Charles Payne 
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 DAVID DEMOSS, Esq. 
301 Adams Street, Suite 802 
Fairmont, West Virginia  26554 
Counsel for defendant, Ennis 
Charles Payne 

* * * 

Mr. Armstrong you may call your next witness. 

MR. ARMSTRONG:  The State would call Aaron 
Carey. 

THE COURT:  Aaron Carey. 

(Witness sworn) 

AARON CAREY was thereupon called as a witness 
on behalf of the State and, having been first duly 
sworn, testified as follows: 

THE COURT:  You may inquire. 

MR. ARMSTRONG:  Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MR. ARMSTRONG: 

Q. I introduced you as Aaron Carey, that’s your 
name; correct? 

A. Yes. 

Q. And if you could pull that microphone up just a 
little bit so the jury can hear you. 

You don’t want to be here today do you? 

A. No. 

Q. Do you know E.C. Payne? 

A. Yes. 

Q. How do you know Mr. Payne? 

A. Relatives. 
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Q. Relatives.  Were you also friends? 

A. Uh-huh (Yes), Yes. 

Q. Yes.  How long have you known Mr. Payne for? 

A. Twenty, thirty years maybe, I don’t know. 

Q. A long time? 

A. Yes. 

Q. Somebody that you were pretty close with? 

A. Yeah. 

Q. I’m going to take your attention back to middle 
of January of 2010, January 14th or 15th somewhere 
around there of 2010.  Did you have a conversation 
with Mr. Payne around that time period regarding an 
incident? 

A. Yes, I believe so. 

Q. Where were you and Mr. Payne when you had 
this conversation? 

A. At my house. 

Q. And how had Mr. Payne gotten there? 

A. I don’t know. 

Q. He came over to your house? 

A. Yeah, we were at my house. 

Q. And when he came over to your house, what 
did you guys talk about? What did he tell you? 

A. The whole gist of it he told me that he had shot 
Trevor. 

Q. What did he say specifically? 

A. How many years ago was it? 

Q. I know, close to five. 

A. All right. 
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Q. What do you recall what did he say? 

A. I just told you. 

Q. Do you remember sitting down in an interview 
with Lieutenant Cox back June 26, 2010? 

A. Yes. 

Q. You gave Lieutenant Cox a statement at that 
point in time didn’t you? 

A. Yes. 

Q. What did you tell Lieutenant Cox Mr. Payne 
was doing at the time that he shot this gentleman? 

A. It was a robbery gone bad. 

Q. And when the robbery went bad -- how did the 
robbery go bad according to Mr. Payne? 

A. Somebody ended up dead and they didn’t get 
no money. 

Q. What did Mr. Payne tell you the robbery was 
for? 

A. Money, drugs, money, I don’t know.  He didn’t 
really specify. 

Q. Do you remember telling Lieutenant Cox that 
Mr. Payne had told you when he went up there to do 
this robbery “shit had gotten hectic”? 

A. Yes. 

Q. Do you remember telling Lieutenant Cox that 
when Mr. Payne went up there to do the robbery he 
didn’t think anybody was home? 

A. Yes. 

Q. Mr. Payne told you somebody was home; 
correct? 

A. Correct. 
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Q. And what did that person do when they were 
trying to -- where were they trying to gain entry to 
this person’s residence from? 

A. Through a window. 

Q. And what happened when they were trying to 
go in through the window? 

A. They didn’t make it. 

Q. Excuse me? 

A. I said they didn’t make it. 

Q. They didn’t make it because why? 

A. The shooting. 

Q. When Mr. Payne told you that he had shot 
somebody during this robbery what did he say to you? 
How did he describe it? Do you remember his words? 

A. Not really. 

Q. Do you remember telling Lieutenant Cox he 
said, wham, right in the chest? 

A. Yes, but I also remember telling Mr. Cox that 
it was -- that he had also told me he was just joking. 

Q. When Mr. Payne was telling you this did he 
look serious? 

A. Yeah. 

Q. And how --  

A. He always looked serious. 

Q. I’m sorry, what did you say? 

A. I said he always looked serious. 

Q. And how did you look when you heard this 
story from him? 

A. Just as serious. 
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Q. It’s not something you joke about is it? 

A. You would hope not. 

Q. Once Mr. Payne told you this what did you say 
to him? 

A. It’s hard to tell honestly.  I don’t know.  You 
got it there? 

Q. Did you tell him you were shocked, did you 
looked shocked? 

A. I don’t think I said that to him.  I think I might 
have said that to Mr. Cox.  Was that the question? 

Q. When Mr. Payne was telling you this, this was 
something that shocked you would you agree? 

A. Yeah. 

Q. When Mr. Payne saw that reaction he told you 
what? 

A. That he was just joking. 

Q. And, again, you ever heard Mr. Payne joke 
about something like this before? 

A. Yeah. 

Q. About shooting somebody? 

A. Honestly about everything. 

Q. You think he was joking? 

A. I don’t think I’m a good judge of character 
honestly.  I don’t want to answer that question. 

Q. This is back about a day or two after this 
shooting took place; correct, that he told you this? 

A. To what I remember I believe so, yeah. 

Q. And he told you when he told you this, or at 
least you told Mr. Cox -- Lieutenant Cox that 
Mr. Payne told you he had stuck a gun in the window 
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and shot the person inside without even seeing their 
face? 

A. When I talked to Mr. Cox that was after like 
all the pressure about being imprisoned and 
everything also, like when I didn’t want to testify in 
the first place I got thrown in jail, and I was told 
downstairs that not everybody that doesn’t show up 
for their subpoenas doesn’t get thrown in jail. 

Q. You told Lieutenant Cox this back on June 26th 
of 2010? 

A. What is it? 

Q. Long before there had been any court 
proceedings.  This was five months after 
Mr. Poindexter got shot. 

A. Okay.  What was the question? 

Q. That you told Lieutenant Cox back in June of 
2010 that Mr. Payne told you a day or two after the 
shooting that during this robbery he had stuck a gun 
in the window and shot the person --  

A. Yes, that’s exactly what I told him, but what 
I’m telling you is I would have told him whatever he 
wanted to hear to get him out of my house. 

Q. But Mr. Payne told you all of this stuff? 

A. Pretty sure, yes. 

Q. Are you scared of Mr. Payne? 

A. I’m scared of anybody that’s under question for 
murder. 

MR. ARMSTRONG:  I have nothing further. 

THE COURT:  Cross-examination. 
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CROSS-EXAMINATION 

BY MR. WILSON: 

Q. Mr. Carey, that day that E.C. came and 
supposedly told you this, do you remember what you 
had done earlier in that day? 

A. I’d imagine a bunch of drugs. 

Q. Is it normal for you to do a bunch of drugs? 

A. Back then, yes, sir. 

Q. What kind of drugs? 

A. Anything I could get my hands on. 

Q. Tell me what? 

A. Let’s go with marijuana, cocaine, prescription 
pills. 

Q. Back in January of 2010 that was just 
something you did? 

A. Yes. 

Q. You mentioned something about E.C. saying 
stuff like this in the past.  Was he always trying to 
talk himself up? 

A. Yeah, pretty much. 

Q. It was just normal for him wasn’t it? 

A. Yeah.  He always just wanted to be liked, 
accepted. 

Q. Be cool? 

A. Yeah. 

MR. WILSON:  If I may have just a moment, Your 
Honor? 

THE COURT:  You may. 

MR. WILSON:  Nothing further, Your Honor. 
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THE COURT:  Redirect? 

MR. ARMSTRONG:  Briefly. 

REDIRECT EXAMINATION 

BY MR. ARMSTRONG: 

Q. You said Mr. Payne always wants to be liked 
and accepted? 

A. Yes. 

Q. But you also just testified a minute ago that 
you’re wary or cautious of anybody that’s under 
investigation for murder? 

A. Correct. 

Q. You don’t like and accept murderers do you? 

A. Pardon? 

Q. I said you don’t like and accept murderers do 
you? 

A. Not that I’m aware of, no. 

Q. Would you agree with me that people usually 
don’t make up stories about murdering somebody else 
to be liked and accepted?  

MR. WILSON:  Objection, Your Honor. 

THE WITNESS:  Everybody else --  

THE COURT:  Hold on, don’t answer that, sir.  
Counsel approach.  (The following proceedings were 
had at the bench by Court and counsel out of the 
hearing of the jury:) 

MR. WILSON:  That’s going on pure speculation. 

THE COURT:  That calls for speculation. 

MR. ARMSTRONG:  Okay. 
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(Thereupon, the following proceedings continued 
within the hearing of the jury:) 

MR. ARMSTRONG:  Withdrawn. 

THE COURT:  Anything else Mr. Armstrong? 

MR. ARMSTRONG:  No, Your Honor. 

THE COURT:  Mr. Wilson? 

MR. WILSON:  No, sir. 

THE COURT:  May this witness be excused? 

MR. ARMSTRONG:  Yes. 

THE COURT:  Any objection? 

MR. WILSON:  No, sir. 

THE COURT:  Sir, you are excused and free to go 
about your business. 

You may call your next witness. 

MR. ARMSTRONG:  The State would call Travis 
Snider. 

THE COURT:  Travis Snider. 

(Witness sworn) 

TRAVIS SNIDER was thereupon called as a 
witness on behalf of the State and, having been first 
duly sworn, testified as follows: 

THE COURT:  You may take the witness stand 
over here.  Let me see counsel at the bench for a 
moment, and Deputy Jaumont. 

(The following proceedings were had at the bench 
by Court and counsel out of the hearing of the jury:) 

* * * 
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THE STATE OF WEST VIRGINIA, 

COUNTY OF HARRISON, to wit: 

I, Evonne Renee Eades, Court Reporter and Notary 
Public within and for the State aforesaid, do hereby 
state that the foregoing is, to the best of my skill and 
ability, a true and accurate transcript of the 
proceedings had in the above styled matter, before 
the Honorable James A. Matish, Judge, on the 7th day 
of November, 2014. 

I hereby certify that the transcript in the above 
case meets the requirements of the Code of the State 
of West Virginia, § 51-7-4, and all rules pertaining 
thereto as promulgated by the Supreme Court of 
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/s/ Evonne Renee Eades 
EVONNE RENEE EADES, 
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