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QUESTION PRESENTED

Petitioner Chesapeake Energy Corporation issued
bonds pursuant to a contract, governed by New York 
law, which specifies that if Chesapeake redeemed the 
bonds by March 15, 2013, it must pay the “Par
Price”; if it redeemed after that date, it must pay a
higher “Make-Whole Price.”

After the deadline for initiating a March 15 re-
demption had passed, Chesapeake sought a declara-
tory judgment that it could nevertheless redeem at 
the Par Price. The district court agreed, but repeat-
edly warned Chesapeake that, if the district court 
were reversed on appeal, Chesapeake would face the 
contractual Make-Whole Price. Respondent likewise 
warned Chesapeake and immediately appealed. 
Chesapeake nonetheless redeemed the bonds on 
May 13, paying only the Par Price. The Second 
Circuit reversed, holding that the contract unambig-
uously set March 15 as the Par redemption deadline. 
The district court and Second Circuit then held that, 
since Chesapeake had redeemed the bonds on 
May 13, it was required by the contract and New 
York law to pay the Make-Whole Price.

The question presented is:

Whether federal law prohibits a court from en-
forcing an explicit contractual remedy for a breach-
ing party’s actions because that party claims to have 
relied on a subsequently reversed declaratory judg-
ment, despite warnings by the district court that 
reversal on appeal could lead to enforcement of the 
contractual remedy.
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RULE 29.6 STATEMENT

Pursuant to Supreme Court Rule 29.6, respond-
ent The Bank of New York Mellon Trust Company, 
N.A., states that the following is a parent corporation 
or publicly held corporation holding ten percent or 
more of respondent’s stock: 

The Bank of New York Mellon Corporation.
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BRIEF IN OPPOSITION

This is a breach-of-contract case governed by 
state law. It involves a bond indenture that unam-
biguously specified the price that Chesapeake must 
pay if it redeemed its bonds during either of two 
mutually exclusive time periods: (1) a “Par Price” for 
a “Special Early Redemption” by March 15, 2013;
and (2) a higher “Make-Whole Price” for a redemp-
tion thereafter. Applying New York law, the Second 
Circuit held that, because Chesapeake redeemed the
Notes after March 15, it had to pay the contractually 
specified Make-Whole Price. The procedural history
of this case is complicated, but the legal issues are 
straightforward and uncontroversial.

Trying to avoid honoring its contractual bargain, 
Chesapeake complains that the court below did not 
properly account for the fact that it redeemed its 
bonds while a later-reversed declaratory judgment
misinterpreting the deadline for a Par redemption
was on appeal. But Chesapeake’s portrayal of the 
decision below is fundamentally inaccurate in nu-
merous respects.

First and foremost, there is no federal question 
presented here. Chesapeake’s claim that it “relied” 
on the initial declaratory judgment is just another 
way of saying that why it breached the contract
matters. But contract liability in this diversity action 
is controlled by state law, and in New York (and all 
other States) contract liability is strict liability. Mis-
characterizing the Make-Whole Price as a “penalty”
avails Chesapeake nothing. The Make-Whole Price is 
a bargained-for contract price, and such provisions 
are inserted in countless corporate bond indentures 
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to preempt disagreements over the “value” of bonds
upon redemption. In any event, whether a make-
whole provision could be considered a “penalty” is
itself a question of state law and, what is more, 
Chesapeake chose to redeem in the face of the ap-
peal.

The decision below does not conflict with any low-
er court decision or with this Court’s precedents. Let 
there be no mistake: No court has ever held that the 
existence of an appealed declaratory judgment insu-
lates a breaching party from the contractually speci-
fied remedy for its breach. The only decision either 
party has located that actually considered that 
theory squarely rejected it, recognizing that petition-
er’s rule would allow an erroneous, appealed declara-
tory judgment to permanently alter the parties’
contract rights. The smorgasbord of decisions peti-
tioner cites as evidencing a conflict arise in fun-
damentally different contexts, where the underlying 
legal violation turns on the mens rea or blame-
worthiness of the actor. “In the marketplace of 
contract,” however, such concepts are legally irrele-
vant; “a breach is a breach is a breach.” Isler v. Tex.
Oil & Gas Corp., 749 F.2d 22, 24 (10th Cir. 1984).

In any event, in engineering the question pre-
sented, Chesapeake raises arguments that were 
never pressed or passed upon below and (forfeiture 
aside) are meritless. Chesapeake also ignores incon-
venient facts and invents facts never found below. In 
reality, the lower court’s fact-bound holdings are
context-specific with little application beyond the 
“unusual series of events here.” Pet.App.41. And a 
factual assertion at the heart of petitioner’s theory—



3

that it “relied” on the initial declaratory judgment—
is contradicted by the district court’s factual finding
that Chesapeake was “on notice at all relevant times 
that [it] could [be] require[d] . . . to pay the Make-
Whole Price for its May 13, 2013 redemption” in the 
event of appellate reversal. Pet.App.11.

STATEMENT

1. In February 2012, Chesapeake issued $1.3 bil-
lion in notes (the “Notes”) under two indentures (the 
“Indentures”): a pre-existing Base Indenture and a 
Supplemental Indenture that “specifically governed 
this series.” Pet.App.70. The Supplemental Inden-
ture set a maturity date of March 15, 2019. Chesa-
peake, like many high-yield debt issuers, wanted 
flexibility to redeem the Notes before maturity. Like
any other contractually bargained-for right, Chesa-
peake’s prepayment option came at a price. More 
precisely, it came at one of two prices.

Section 1.7(b) of the Supplemental Indenture pro-
vided: “At any time from and including November 15, 
2012, to and including March 15, 2013 (the ‘Special 
Early Redemption Period’), the Company, at its 
option, may redeem the Notes” at the Par Price. 
CA2.JA.567. That is, Section 1.7(b) allowed prepay-
ment of the outstanding Notes “without paying [the]
note holders anything for the interest that they 
would otherwise have received if the Notes remained 
outstanding.” CA2.Dkt40 at 6 (emphasis added).

If Chesapeake redeemed any time after March 15, 
2013, however, Section 1.7(c) required it to pay the
“Make-Whole Price,” established according to a set 
formula. CA2.JA.567. The Make-Whole Price recog-
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nized that an early redemption would frustrate 
lenders’ reasonable expectations of an investment 
return over the life of the Notes. As Chesapeake’s 
own officer attested, the Make-Whole Price was 
designed to compensate the Noteholders at “the 
present value of the remaining interest that would 
be paid if the 2019 Notes were outstanding until 
their maturity date on March 15, 2019.” Dist.Dkt.5 
¶ 2. 

2. The Indentures further required that Chesa-
peake mail “a notice of redemption . . . between 30 
and 60 days before the redemption.” Pet.App.19. 
Thus, February 13, 2013, was the deadline for Ches-
apeake to give notice of a Par redemption, and March 
15 was the “unambiguous” deadline for effecting a 
redemption at that price. Pet.App.74. Chesapeake, 
however, ultimately took the erroneous view that 
March 15 was the deadline for giving notice, not for
redemption.

Chesapeake adopted this incorrect position de-
spite notice that it might be wrong. In January 2013,
for example, Credit Suisse wrote to Chesapeake, 
observing that the Special Early Redemption Period
would soon expire and offering to help Chesapeake 
refinance the Notes. CA2.JA.733-34. A Chesapeake 
employee suggested internally that Credit Suisse 
was mistaken. CA2.JA.730. Elliot Chambers, Chesa-
peake’s Treasurer, responded: “Are you sure about 
that? I thought we had to provide notice by 
Feb[ruary] 15th and the window closes on March 
15th.” Ibid. Chesapeake ultimately convinced itself 
otherwise.
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Chesapeake wished to delay redemption of the 
Notes in hopes that (1) completing a “substantial 
asset sale in late February 2013” would “lower the 
interest rate at which [its] refinancing would be 
priced in the market,” and (2) “deferring the refi-
nancing until after th[e] filing” of Chesapeake’s
annual report on Form 10-K on March 1, 2013,
“would make that process simpler and more effi-
cient.” Dist.Dkt.5 ¶¶ 4-5. The deadline for noticing a 
redemption at the Par Price—February 13—came 
and went. When Chesapeake announced on Febru-
ary 20 that it planned to redeem at the Par Price, 
respondent The Bank of New York Mellon Trust 
Company, N.A., the Indenture Trustee for the Notes,
informed Chesapeake that “it was . . . no longer 
possible to meet that deadline while giving the 
required 30 days’ notice.” Pet.App.20.

3. Chesapeake filed a diversity action in the U.S. 
District Court for the Southern District of New York
on March 8, bringing two claims for declaratory 
judgment. Claim I sought a declaration that a notice 
of Special Early Redemption, if issued on March 15, 
2013, and providing for a redemption as late as
May 13, 2013, would be “timely and effective to 
redeem the 2019 Notes” at the Par Price. CA2.JA.39.
Claim II sought a declaration that, if the district 
court disagreed with Chesapeake’s interpretation or 
did not rule before Chesapeake sent a notice of 
redemption, the notice would not be deemed irrevo-
cable so as to require Chesapeake to redeem at the 
Make-Whole Price.

Chesapeake moved for preliminary relief to enjoin 
the Noteholders from enforcing the Indentures’ 
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requirement that issuing a formal notice of redemp-
tion—which Chesapeake had not yet done—might 
require a Make-Whole redemption. In a sworn affi-
davit, Chesapeake’s CFO attested that, without this 
emergency coercive relief, Chesapeake would not 
take the risk of issuing the proposed March 15 notice.
See, e.g., Dist.Dkt.5 ¶ 6.

At a March 14, 2013, hearing, the district court 
declined to issue Chesapeake’s requested emergency 
injunction. Indeed, far from assuring Chesapeake of 
anything, the court “emphatically reject[ed]” Chesa-
peake’s claim that it was entitled to a definitive ex 
ante interpretation of the Indentures simply because 
it was faced “with a hard business decision that 
test[ed] its appetite for risk.” CA2.JA.227, 232. 
Rather, the court explained,“[t]he choice whether to 
issue the notice of Special Early Redemption” was 
one Chesapeake was “at liberty to make [based on]
its own nuanced assessment of the risks and re-
wards.” CA2.JA.232. The court reasoned that this 
was particularly so because any harm Chesapeake 
faced due to “the uncertain course of litigation” 
stemmed directly from Chesapeake’s “deliberate 
choice”: Because Chesapeake both “had a heavy hand 
in drafting[] the Indentures” and “had notice of the 
potential ambiguity,” its “decision to wait until after 
February 13, 2013, to give notice of a Special Early 
Redemption . . . was risky business, even by the 
standards of a risky industry.” CA2.JA.227. Nonethe-
less, Chesapeake issued a notice for a May 13 re-
demption the following day.

Four days later, the district court held a schedul-
ing conference. It informed the parties that it was 
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important to “schedule th[e case] in a way that 
doesn’t in effect arrogate to [that court] final authori-
ty.” CA2.JA.293. Given the court’s recognition that 
the burden of guarding against “the consequences of 
a possible reversal” was “on Chesapeake” should it
initially rule in Chesapeake’s favor, the court asked 
Chesapeake’s counsel what would happen if, in that 
scenario, Chesapeake proceeded to redeem and the 
Second Circuit later reversed on appeal. CA2.JA.299.
The court “queried whether ‘the only way to make 
[the Noteholders] whole [would be] to in effect pay 
them what amounts to the present value . . . in effect 
giving [them] the make-whole value through the 
backdoor.’” Pet.App.12 n.7 (alterations in original) 
(citations omitted). After counsel for Chesapeake 
demurred, the district court cautioned that the 
remedy could “wind[] up looking very much like the 
make-whole remedy.” Pet.App.49 n.12.

On May 8, following a highly expedited bench tri-
al, the district court issued a declaratory judgment in 
Chesapeake’s favor on Claim I. The court dismissed 
Claim II as moot, since “[n]either contingency posited 
by Chesapeake’s second claim ha[d] occurred.” 
Pet.App.211.

On May 11, respondent filed a notice of appeal. 
Respondent also wrote to Chesapeake’s counsel, 
warning about the consequences of choosing to 
redeem in the face of the pending appeal:

In the event that Chesapeake Energy 
nevertheless chooses to redeem the 
notes at issue in this matter, the Trus-
tee reserves any and all rights, includ-
ing but not limited to the right to seek 



8

damages and all other available relief if 
and when the U.S. Court of Appeals for 
the Second Circuit or another court of 
competent jurisdiction reverses, va-
cates, modifies, or amends the District 
Court’s Judgment.

CA2.JA.850. Chesapeake nonetheless redeemed the 
Notes on May 13 and paid only the Par Price.

4. The Second Circuit reversed, holding that the 
contract unambiguously established March 15 as the 
last day of the Special Early Redemption Period.
Chesapeake’s redemption on May 13 fell outside that
period. The court remanded “for consideration of 
Chesapeake’s second claim” that Chesapeake should 
not be deemed to have noticed redemption at the 
Make-Whole Price. Pet.App.83.

5. Respondent filed a motion for further relief un-
der 28 U.S.C. § 2202 in the district court. The motion 
explained that, because Chesapeake had redeemed 
the Notes on May 13, 2013, Chesapeake owed the 
Make-Whole Price under the Indentures’ express 
terms. Retreating from its prior statements that the 
“‘Make-Whole’ amount . . . reflects the present value 
of the interest payments that would have been paid 
for the next six years until the 2019 maturity date of 
the notes,” Dist.Dkt.4 at 2, Chesapeake claimed
instead that “[t]he Make-Whole Amount is designed
to provide the holders with much more than the 
present value of the notes (including the future 
interest payments),” Dist.Dkt.184 at 2 (emphasis 
added). Chesapeake further asserted that, because of 
“the unusual circumstances in which the parties find 
themselves,” Dist.Dkt.184 at 3, there should be a 
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special exception in the law of contracts that entitles 
the Noteholders only to what Chesapeake “could have 
earned by refinancing the notes at lower interest 
rates,” Dist.Dkt.184 at 1.

The district court (Engelmayer, J.) held that 
Chesapeake owed the Make-Whole Price.1 The court 
rejected Chesapeake’s proposed blanket rule that an 
“equitable remedy of restitution after reversal ap-
plies regardless of the nature of the claim,” facts, or 
circumstances of the particular case.  Dist.Dkt.183 at 
18. The court explained that Chesapeake’s cited 
cases: were “sufficiently far afield as to have no 
bearing” on this dispute, Pet.App.55; involved other 
contexts such as “regulatory rate-setting and court 
injunctions,” Pet.App.53; and/or “concerned . . .
different type[s] of agreement[s],” Pet.App.57. Noting
that “[t]he equitable principle of restitution, champi-
oned by Chesapeake, is far more commonly utilized 
in circumstances where the parties’ relationship is 
not defined by contract,” Pet.App.39, the court de-
termined that payment of the contractually required 
Make-Whole Price was particularly appropriate 
given the case’s highly “unusual series of events,” 
Pet.App.41.

  

1 It also held that Claim II of Chesapeake’s initial action 
remained moot, in part because “Chesapeake’s later act of 
redemption . . . made academic the issue of what the effect of an 
untimely notice alone—i.e., one not followed by a redemption—
would have been,” Pet.App.28, and that 28 U.S.C. § 2202 was a 
“proper procedural vehicle . . . to resolve the compensation due 
to the Noteholders,” Pet.App.29-32. Neither conclusion is now 
in dispute.
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First, Section 1.7 of the Supplemental Indenture 
was “comprehensive” as to the subject of the parties’ 
dispute—“the precise money due to the Noteholders 
depending on the date of th[e] redemption” of the 
2019 Notes. Pet.App.41-42. Chesapeake’s theory, the 
court explained, required the court to invent a new, 
non-contractual redemption price, based on Chesa-
peake’s claimed state of mind on May 13. But “it 
would be at odds with basic principles of contract law 
to effectively impute a new type of redemption into a 
contract that, by its terms, listed two and only two 
types of redemptions and them by date.” Pet.App.43.

Second, Section 1.7 set an unambiguous March 15 
deadline for redemption at the Special Early Re-
demption Price. Chesapeake conceded that, even 
under its (incorrect) interpretation, if it had sent a 
notice of redemption on March 16, it would have 
owed the Noteholders the Make-Whole Price. But 
that same logic commanded the same compensation 
here, the court held, because the Second Circuit
established that the Indentures unambiguously set 
March 15 as a redemption deadline, not a notice
deadline. Pet.App.44-45.

Third, “an investor who bought—or held—2019 
Notes would have believed, after March 15, 2013, 
that there were only two possible dispositions for his 
investment”: The bonds would remain outstanding to 
maturity or would be redeemed at the Make-Whole 
Price. Pet.App.45. To ignore the Noteholders’ legiti-
mate expectations “would introduce uncertainty into, 
and unhelpfully complicate, future indentures.”
Pet.App.47.
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Fourth, even if Chesapeake’s subjective expecta-
tions were relevant, “Chesapeake was on notice at all 
relevant times that the present scenario, involving 
the need on remand to resolve damages arising from 
a Special Early Redemption held untimely, might 
arise.” Pet.App.47. The court explained that it had 
taken pains in 2013 to “explicitly remind[] Chesa-
peake” that, if the present scenario occurred, Chesa-
peake might owe the Noteholders “a lump sum 
measured by the Make-Whole Amount, even though 
Chesapeake had never intended to trigger a § 1.7(c) 
redemption.” Pet.App.48.

6. On appeal, Chesapeake argued that the district 
court’s “case-specific justifications” were “incon-
sistent with New York law,” CA2.Dkt.40 at 32, 44,
and “sound judicial management,” CA2.Dkt.40 at 39.
Emphasizing the fact-bound nature of the dispute, 
Chesapeake also criticized the district court opinion 
for purported “misreading[s]” of the “oral argument 
transcript,” CA2.Dkt.40 at 33 n.5; incorrect factual 
findings, CA2.Dkt.40 at 34; and misunderstandings 
of whether Chesapeake had made or waived certain 
arguments, CA2.Dkt.40 at 37 n.7. Chesapeake 
further took issue with the district court’s conclusion 
that Chesapeake’s proposed restitution-after-
reversal rule would disrupt contractual expectations 
in the high-yield bond market, explaining that its 
proposed remedy “would only apply to the exceeding-
ly unusual situation” that Chesapeake found itself in 
here. CA2.Dkt.40 at 38.

In a unanimous per curiam opinion, the Second 
Circuit affirmed “[s]ubstantially for the reasons set 
forth in the District Court’s thorough . . . opinion.” 
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Pet.App.8. The court of appeals rejected Chesa-
peake’s attempt to extrapolate the case beyond one 
where there was a governing contractual provision 
that neither party contended was “invalid or unen-
forceable,” Pet.App.10, and where the losing party 
“was . . . on notice at all relevant times,” as a factual 
matter, “that the District Court could require it to 
pay the Make-Whole Price,” Pet.App.11. Finally, it
agreed with the district court that Chesapeake’s 
proposed remedy was particularly inappropriate in 
the realm of high-yield bonds because “[a]n investor 
could realistically not have anticipat-
ed . . . receiv[ing] an early-redemption lump-sum 
payout materially smaller than the Make-Whole 
Amount.” Ibid. (first alteration in original) (internal 
quotation marks omitted).

Chesapeake’s rehearing petition was denied with-
out comment, a call for a response, or any recorded 
dissent. Pet.App.15.

REASONS FOR DENYING THE PETITION

Petitioner’s efforts to turn this fact-bound state-
law contract dispute into a federal question meriting 
this Court’s review are unavailing. Most notably, 
among all the precedential spaghetti petitioner 
throws at the wall, there is not a single case—not 
one, ever, anywhere—in which the existence of an 
appealed declaratory judgment has insulated a party 
to a contract from the contractually specified conse-
quences of its breach. To the contrary, the only court
to have considered petitioner’s proposed rule square-
ly rejected it. There is thus no conflict among the 
lower courts or with this Court’s decisions.
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The petition seeks to obscure that fact by erecting 
a series of false premises. The most glaring of these 
is petitioner’s claim that the Make-Whole Price is a
“penalty.” It is not. It is a redemption price, specified 
in a contract drafted by Chesapeake itself, see
Pet.App.91, 154-166, and such provisions are regu-
larly enforced under New York law.

Similarly, Chesapeake asserts that its purported 
reliance on the appealed declaratory judgment
precludes enforcement of the contract as written. But
contract liability is strict liability; there is no “reli-
ance” defense to a breach-of-contract claim. In any 
event, contrary to Chesapeake’s retelling, a series of 
its own strategic decisions led Chesapeake to breach 
the contract and therefore owe the Make-Whole 
Price. Chesapeake waited to redeem, and ignored 
warning after warning—from its own Treasurer, 
from respondent, and (most notably) from the district 
court itself—because it was content to gamble on the 
outcome of the initial appeal. The bet turned out 
poorly for Chesapeake, but that is no reason to 
invent a new legal rule unknown to the world of 
contract.

I. This Case Turns On The Application Of 
State Contract Law And Does Not Involve 
Any Federal Principle.

A. This case does not concern any federal ques-
tion, much less an “important” one meriting Supreme 
Court review. Sup. Ct. R. 10. Despite Chesapeake’s 
latest efforts to dress up the question presented as 
one of “immense importance that goes to the heart of 
the . . . Declaratory Judgment Act,” Pet.1, this dis-
pute has always turned on state contract law.
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The sole question at issue is what price Chesa-
peake must pay for redeeming the Notes on May 13,
2013. The Second Circuit, “applying New York law,” 
correctly held that the contract, which “Chesapeake 
does not contend was invalid or unenforceable[,] . . . 
dictates the Noteholders’ recovery.” Pet.App.10. 
Specifically, because the Indentures state with 
“definite and precise meaning” that a Make-Whole 
Price would apply to a redemption after March 15, 
Pet.App.11, Chesapeake owes the Make-Whole Price 
for its redemption on May 13.

Chesapeake itself acknowledged when seeking 
rehearing in the court of appeals that the “relevant 
question[]” was whether “Chesapeake breached its 
contract when it redeemed the Notes” without paying 
the bargained-for Make-Whole Price. CA2.Dkt.103 at 
5 (emphasis added). Whether an action constitutes a 
breach and what remedies that breach triggers are 
questions of substantive law, and “federal courts 
sitting in diversity apply state substantive law,”
Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415, 
427 (1996) (emphasis added); see also Volt Info. Scis., 
Inc. v. Bd. of Trustees of Leland Stanford Junior 
Univ., 489 U.S. 468, 474 (1989) (“[T]he interpretation 
of private contracts is ordinarily a question of state
law, which this Court does not sit to review.”).

Chesapeake claims that an erroneous declaratory 
judgment entered in a diversity case somehow nulli-
fies the Noteholders’ substantive, bargained-for 
contract rights. In Chesapeake’s view, operation of 
the Declaratory Judgment Act precludes enforce-
ment of substantive state law. But “the operation of 
the Declaratory Judgment Act [is] only procedural,
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leaving substantive rights unchanged.” Medtronic 
Inc. v. Mirowski Family Ventures, LLC, 134 S. Ct. 
843, 849 (2014) (emphasis added) (internal quotation 
marks omitted).

Chesapeake seeks to obscure that essential fea-
ture of its argument by pointing to its purported 
“reliance” on the initial declaratory judgment as a 
justification for its breach. Even if Chesapeake relied 
on the initial decision (but see pp.34-35, infra) and 
expected it would be affirmed on appeal, “[c]ontract 
liability is strict liability.” Restatement (Second) of 
Contracts ch. 11, intro. note (1981). Why one party 
breached the contract is legally irrelevant in a 
breach-of-contract action. Even if “reliance” were a 
defense, it would be an affirmative defense, which is 
also a substantive, state-law question. See, e.g., 
Wilburn Boat Co. v. Fireman’s Fund Ins. Co., 348 
U.S. 310, 313-316 (1955). Petitioner does not claim 
that this Court’s purview extends to whether New 
York law would excuse a breaching party from its 
contractual obligations based on the (supposed) 
reason for the breach.

B. Unable to point to a single case relieving a 
breaching party of contract liability based on the 
existence of an appealed declaratory judgment, 
Chesapeake repeatedly characterizes payment of the 
Make-Whole Price as “punitive.” E.g., Pet.1, 5, 7, 8, 
10, 12, 14; see also Pet.i (in the question presented, 
referring twice to “penalties,” once to a declaratory 
judgment that redemption would be “penalty-free,” 
and once to whether Chesapeake may be “penal-
ized”—all words that do not appear anywhere in the 
opinions below). That is wrong. The Make-Whole 
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Price is a bargained-for term prescribing a set price 
for redemption of the Notes within a certain period. 
It is no more a “penalty” than any other pricing term.

Indeed, make-whole provisions are ubiquitous in 
the corporate bond world because they afford both 
the issuer and the bondholder with optionality and 
certainty, respectively. An issuer values the option to 
redeem a bond before maturity if events warrant. A 
bondholder values certainty that it will either receive 
the promised interest and principal payments or 
receive a sufficiently attractive return on its invest-
ment in the form of a make-whole price. There are 
any number of reasons why an issuer would exercise 
a make-whole provision (e.g., to facilitate refinancing 
transactions or merger deals, or to comply with debt-
related covenants). Chesapeake itself has used such 
provisions repeatedly. Public records show that 
Chesapeake has invoked make-whole rights on at 
least six other occasions in recent years. Contra Pet.6 
n.2 (asserting that “[o]nly under extraordinary 
circumstances would it make sense for an issuer to 
exercise a Make-Whole option”). Just as Chesapeake 
did not object to those payments as unfair “wind-
fall[s]” to bondholders, Pet.30, the Make-Whole Price 
due here is merely the bargained-for payment owed 
for a redemption on May 13, 2013.

It is unsurprising, then, that Chesapeake did not 
argue below that the Make-Whole Price is “invalid or 
unenforceable” as a so-called penalty. Pet.App.10. 
Even if Chesapeake had ever raised such a direct 
challenge, that “is a question of state law.” In re
United Merchants & Mfrs., Inc., 674 F.2d 134, 141 
(2d Cir. 1982). And New York law indisputably 
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enforces provisions specifying a set price—even when 
labeled a “premium”—for early redemption of a bond 
or prepayment of a loan agreement. See, e.g., In re
Doctors Hosp. of Hyde Park, Inc., 508 B.R. 697, 705 
(Bankr. N.D. Ill. 2014) (“[T]he Premium is not a 
penalty because New York state law explicitly recog-
nizes that a prepayment provision in a loan agree-
ment is not a penalty.”). The Make-Whole is just the
“price fixed for what the contract permitted [Chesa-
peake] to do.” Smith v. Bergengren, 26 N.E. 690, 690 
(Mass. 1891) (Holmes, J.).  It is properly enforced as 
such.2

Faced with these state-law obstacles to its argu-
ment, Chesapeake searches for some “federal equita-
ble principle[]” of restitution to overcome them. 
Pet.13. As this Court has recognized, however, cases 
“justif[ying]” the displacement of state law by “spe-
cial federal rule[s]” are “few and restricted.” 
O’Melveny & Myers v. FDIC, 512 U.S. 79, 87 (1994)
(internal quotation marks omitted). Chesapeake 
offers no reason why its conjured-up federal common-
law rule of restitution should supplant the state-law 
rule of decision here. Even as Chesapeake now 
contends that a federal policy emanates from the 
Declaratory Judgment Act, it ignores this Court’s 

  

2 Entertaining Chesapeake’s claim that the contractual remedy 
is a penalty would also require this Court to make new factual 
findings. See, e.g., 24 Williston on Contracts § 65:29 (4th ed.
1990) (whether a contractual damages provision constitutes an 
unenforceable penalty “has factual underpinnings, and may 
require resolution of underlying factual issues”). 
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requirement that it “must first . . . specifically 
show[]” the “significant conflict between [the] federal 
policy or interest and the use of state law.” Wallis v.
Pan Am. Petroleum Corp., 384 U.S. 63, 68 (1966) 
(“Even where there is related federal legislation in 
an area . . . it must be remembered that Con-
gress . . . acts against the background of the total 
corpus juris of the states . . . .” (internal quotation 
marks omitted) (second and third alterations in 
original)).

Chesapeake cannot possibly establish that there 
is a “federal policy” to this effect. Indeed, this Court 
rejected such an argument in W.R. Grace & Co. v.
Local Union 759, International Union of United 
Rubber, Cork, Linoleum & Plastic Workers of Ameri-
ca, 461 U.S. 757 (1983). That case concluded that no 
“important public policy” of “obedience to judicial 
orders” was violated “by holding the Company to [its 
contractual] obligations,” even though, but for an
erroneous declaratory judgment, the Company 
claimed it would have acted differently. Id. at 766, 
770. This Court upheld a decision “to allocate to the 
Company the losses caused by the Company’s deci-
sion to follow the District Court order that proved to 
be erroneous.” Id. at 767. By holding Chesapeake to 
its contract despite an erroneous declaratory judg-
ment, the decision below does nothing more than 
what this Court allowed in W.R. Grace. The courts
below did not err at all, let alone contravene a federal
policy so strong as to override the decision they
reached under state law.
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II. There Is No Circuit Split And No Conflict 
With This Court’s Decisions.

Chesapeake’s claim that the decision below re-
flects disagreement among the lower courts, Pet.31-
34, and conflicts with decisions of this Court, Pet.22-
26, is wrong. Chesapeake’s asserted conflict rests on 
its contention that the decision below is “not limited 
to contract disputes or disputes between private 
citizens.” Pet.21. Rather, Chesapeake asserts, the 
decision below adopts a rigid rule that imposes 
“undiminished liability on anyone” who claims to rely 
on a subsequently reversed declaratory judgment—
even if that liability entails “treble damages,” “civil 
and criminal sanctions,” or “criminal prosecution and 
imprisonment.” Pet.14-15. 

Not so. Chesapeake’s over-reading of the decision 
cannot be squared with the lower courts’ express and 
repeated statements distinguishing the situation at 
hand from “non-contract cases or . . . rare contract 
cases where the injury giving rise to a need for 
remediation is wholly unaddressed by the parties’ 
agreement.” Pet.App.42. The decision below holds
only that a breaching party owes what the “compre-
hensive” contract provision, ibid., specifies, even if 
the breaching party later claims to have relied on an 
erroneous declaratory judgment. That fact distin-
guishes this case from all the cases cited in Chesa-
peake’s petition.

A. There Is No Relevant Disagreement 
Among Lower Courts.

Every case Chesapeake cites as evidencing “per-
vasive confusion in the lower courts,” Pet.31, in-
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volves penalties, turns on reliance in non-contractual
or extra-contractual contexts, or both. The cases
therefore present no conflict with the decision below.
No lower court has adopted the position Chesapeake 
urges here; the only court to have squarely consid-
ered such a theory rejected it.

1. Chesapeake’s claim that “[t]here is simply no 
viable way to distinguish” the decision below from 
other circuit decisions, Pet.33, does not withstand 
even brief scrutiny. The District of Columbia and 
Third Circuit cases Chesapeake discusses, for exam-
ple, concern the significance of mens rea to criminal 
liability, not contract remedies. In Clarke v. United 
States, 915 F.2d 699 (D.C. Cir. 1990), the court 
rejected D.C. Council members’ argument that 
vacating a by-then-moot declaratory judgment could 
subject them to prosecution under the Anti-
Deficiency Act. Id. at 701-702. Because criminal 
liability under the Act required a “knowing[] and 
willful[]” violation, the Council members’ reliance on 
the (never reversed) declaratory judgment “would 
raise a serious question whether [they] had the state 
of mind necessary for a violation.” Id. at 701. Like-
wise, in United States v. Mancuso, 139 F.2d 90 (3d 
Cir. 1943), the court reversed the defendant’s crimi-
nal conviction, under which the defendant had been 
“punished for failure to obey an order” by the Local 
Board to present himself for induction into the Army, 
despite an injunction against issuance of the order.
Id. at 92. The Third Circuit based its ruling on 
“thoughtful authorities writing in the field of crimi-
nal law” concerning the relationship between mens 
rea and the mistake of law.  Ibid. & n.6.
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Those decisions thus bear no meaningful resem-
blance to this case. Criminal defendants’ liability 
often turns on their mental state, but there is no 
mens rea element in a breach-of-contract action. See
p.15, supra (citing Restatement (Second) of Con-
tracts); pp.23-24, infra (citing numerous cases). 
Moreover, criminal penalties derive from rights-
limiting statutes enforced by the government, where 
a party’s good faith is sometimes highly relevant. 
Compensatory contract remedies, by contrast, derive
from private agreements between parties voluntarily 
assenting to certain rights and responsibilities, 
aware that a party’s claimed good faith is irrelevant 
to an action for breach.

In Badger Catholic, Inc. v. Walsh, 620 F.3d 775 
(7th Cir. 2010), the court affirmed a declaratory 
judgment that the public university “must” reim-
burse a student group to avoid infringing First 
Amendment rights. Id. at 777. Penalties imposed 
under § 1983 for constitutional violations, however,
are a far cry from bargained-for compensatory reme-
dies under a contract. A declaratory judgment that 
compels a government party to act is not the same 
thing as an initial ruling on parties’ private contract 
rights that does not compel a private party to do 
anything. And an appellate decision upholding a 
declaratory judgment is distinct from a reversal of an 
erroneous one. Moreover, the dicta Chesapeake 
plucks from this case—noting that a declaratory 
judgment “‘has the same effect as an injunction,’” 
Pet.32 (quoting Badger, 620 F.3d at 782)—concern 
the court’s power to enforce its judgment, not the 
question Chesapeake attempts to present here.
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The only case Chesapeake discusses that even in-
volves a contract is Auto-Owners Insurance Co. v.
Potter, 242 F. App’x 94 (4th Cir. 2007). That case, 
however, turned on state insurance law that asks 
whether an insurer is “unjustified” in withdrawing a 
defense—i.e., under that law, it matters whether the 
insurance company acted in good faith. Id. at 99. The 
Fourth Circuit held that an insurer was not “unjusti-
fied” under North Carolina law because the district 
court issued a judgment that it had no duty to de-
fend. Ibid. But the court’s determination rested on 
the fact that the insurer had “adhered to the spirit of 
the public policy,” id. at 101, recognizing that the 
state insurance law effectively incorporates a good-
faith standard quite different from the strict-liability 
regime governing a breach-of-contract action. Fur-
thermore, the district court’s judgment that the 
insurer had no duty to provide coverage was not 
actually reversed. Id. at 98 n.3. In any event, the 
Fourth Circuit’s decision was non-precedential, so 
even if Chesapeake’s reading were correct, it would 
reflect no fundamental disagreement among the 
lower courts.3

  

3 Chesapeake twice misleadingly refers to MedImmune, Inc. v.
Genentech, Inc., 549 U.S. 118 (2007), as “a case involving a 
threatened suit for breach of contract.” Pet.14; see also Pet.33-
34. The question there was limited to whether a patent licensee 
had satisfied the case-or-controversy requirement of Article III.
MedImmune, 549 U.S. at 120-121. Even if the decision had 
discussed the merits, the risk of treble damages for willful 
patent infringement implicates punitive and reliance concepts 
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The trio of district court cases Chesapeake cites, 
see Pet.32, are similarly irrelevant. National Union 
Fire Insurance Co. v. Seagate Technology, Inc., No. 
04-cv-01593, 2013 WL 1282971 (N.D. Cal. Mar. 27, 
2013), involved a California insurance statute that 
imposed higher fees if an insurer “wrongfully” dis-
claimed coverage. Florida ex rel. Bondi v. U.S. De-
partment of Health & Human Services, 780 F. Supp. 
2d 1307 (N.D. Fla. 2011), concerned a federal statute 
struck down as unconstitutional and the losing 
party’s refusal to obey that coercive order pending 
appeal. Public Citizen v. Carlin, 2 F. Supp. 2d 18 
(D.D.C. 1998), concerned a losing party’s refusal to 
obey an order forbidding a federal administrative 
practice as unlawful. None of these cases endorses 
petitioner’s rule that an appealed declaratory judg-
ment permanently and immediately changes the 
parties’ contract rights.

Accordingly, the only upshot of Chesapeake’s cas-
es is that when the underlying law turns on mens rea
or good faith, or an order coerces behavior, reliance 
on a later-reversed judgment may be relevant.4 But 
those concepts are irrelevant to a breach-of-contract 
action. The decision below simply recognizes—as 
have the jurisdictions that Chesapeake claims are in 

   

foreign to a breach-of-contract action.

4 Even then, it is not clear that reliance always provides a 
defense. For example, in Steffel v. Thompson, 415 U.S. 452
(1974), the Court noted that a declaration “does not necessarily 
bar [subsequent] prosecutions” and that declarations are “a 
much milder form of relief than an injunction.” Id. at 470-471.
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conflict with it—that “[a] breach is a breach; it is of 
marginal relevance what motivations led to it.” 
Koufakis v. Carvel, 425 F.2d 892, 906 (2d Cir. 1970); 
see, e.g., Dunkin’ Donuts Inc. v. Liu, 79 F. App’x 543, 
547 (3d Cir. 2003); Edens v. Goodyear Tire & Rubber 
Co., 858 F.2d 198, 203 (4th Cir. 1988); Patton v. Mid-
Continent Sys., Inc., 841 F.2d 742, 750 (7th Cir. 
1988); Athridge v. Aetna Cas. & Sur. Co., No. 96-cv-
2708, 2001 WL 214212, at *3 (D.D.C. Mar. 2, 2001), 
aff’d, 351 F.3d 1166 (D.C. Cir. 2003).

Chesapeake cites no case suggesting otherwise. 
To our knowledge, the only decision where a party 
asserted such a novel defense flatly rejected it. In 
Muñoz v. MacMillan, 195 Cal. App. 4th 648 (Cal. Ct. 
App. 2011), a landlord had evicted a tenant (Muñoz) 
in reliance on a later-reversed judgment. On remand, 
the landlord argued that Muñoz could seek only 
restitution and could not pursue contract damages. 
The court disagreed: “If Munoz has suffered damages 
as a result of the alleged breach, she can pursue 
applicable remedies for breach of contract. Were this 
not the rule, it would be difficult to explain doctrinal-
ly what happened to Munoz’s contract rights.” Id. at 
659-660. “The entry of an appealable judgment in the 
underlying [eviction] action,” the court explained,
“was not sufficient to extinguish the lease as a mat-
ter of law.” Id. at 660.

Accordingly, there is no disagreement among the 
lower courts on remotely similar facts.
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B. There Is No Conflict With This Court’s 
Precedents.

There is likewise no conflict between the decision
below and this Court’s precedents. Chesapeake now 
cites a trio of decades-old cases—none of which
appeared in its briefs below—for the principle that a 
later-reversed district-court judgment categorically 
insulates a party from liability. Pet.22-24. But these
cases have no relation to a breach-of-contract suit; 
instead, they again turn on irrelevant concepts of 
punishment and blameworthiness. See Doran v.
Salem Inn, Inc., 422 U.S. 922 (1975) (challenge to 
town ordinance on nude dancing that carried a $500-
per-violation fine); Great Lakes Dredge & Dock Co. v.
Huffman, 319 U.S. 293 (1943) (challenge to en-
forcement of state unemployment compensation law); 
Okla. Operating Co. v. Love, 252 U.S. 331 (1920) 
(challenge to enforcement of penalties for violating 
state commission’s rate-regulating orders).

Moreover, Chesapeake’s characterization of these 
cases is misleading. For example, Chesapeake states 
that Love establishes a rule that parties “would not 
be treated as though they had taken the same ac-
tions without first obtaining a favorable decree.” 
Pet.23. But the “favorable decree” protecting the 
parties from enforcement of the state commission’s 
penalties was a decision by this Court that the threat 
of such enforcement was unconstitutional because it 
deterred parties from seeking judicial review. Love,
252 U.S. at 336-337. Constitutional rulings by this 
Court have starkly different “insulat[ing]” force, 
Pet.23, than a district court’s erroneous and ulti-
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mately reversed declaratory judgment. This Court’s 
merits decisions are, by definition, the final word.

While these three cases fully comprise the Su-
preme Court precedents that Chesapeake claims are 
in conflict with the decision below, the petition 
mentions several others that merit brief response.
For example, Chesapeake cites several early-
twentieth-century decisions as establishing a “feder-
al restitution-after-reversal rule” that the decision 
below “eliminates.” Pet.26-27. But the courts below 
“carefully considered” these authorities and rejected 
them as “inapposite” because, among other reasons,
they involved injunctions of rate-setting regulations, 
not declarations of rights and obligations governed 
by private contract. Pet.App.52-55 (rejecting applica-
tion of Arkadelphia Milling v. St. Louis Sw. Ry., 249 
U.S. 134 (1919); Baltimore & Ohio R.R. v. United 
States, 279 U.S. 781 (1929); and Atl. Coast Line R.R. 
v. Florida 295 U.S. 301 (1935)). Just one case, 
Northwestern Fuel Co. v. Brock, 139 U.S. 216 (1891), 
actually involved a contract. But as the Second 
Circuit correctly explained, “Brock did not hold that 
restitution should displace the parties’ contract 
rights and obligations.” Pet.App.9 n.5. Far from 
establishing a bright-line rule that restitution on 
remand is mandatory and exclusive, these cases 
make clear that, while restitution is sometimes 
available as a discretionary remedy, it “is not of mere 
right.” Atl. Coast, 295 U.S. at 310 (internal quotation 
marks omitted).

Chesapeake leans heavily on Hovey v. McDonald, 
109 U.S. 150 (1883), for the proposition that “a party 
cannot be penalized for reliance on . . . a decree.” 
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Pet.18. The Court there determined whether a 
receiver who “was an officer of the court appointed in 
the suit,” who “had only done his duty” by distrib-
uting funds that the court had “directed” him to 
distribute, was nevertheless personally liable when 
an appeals court later reversed. Hovey, 109 U.S. at
155, 158. But an order mandating that a court officer 
take action is drastically different from a declaratory 
judgment that did not compel private parties to a 
contract to act. As the district court found here, 
“Chesapeake was not compelled by a court to do (or 
refrain from doing) anything; it affirmatively chose to 
pursue a course leading to redemption knowing that 
timeliness was contested and that it might be held 
on appeal to have missed the deadline for Special 
Early Redemption.” Pet.App.53. Nor, as discussed 
above, is Chesapeake being “penalized”; it is being 
required only to pay the price specified by the con-
tract for its voluntary actions. All the other Supreme 
Court cases Chesapeake cites are similarly inappo-
site.

To the extent this Court has said anything with 
actual bearing on this dispute, it has reaffirmed the 
common-law principle that, where “the parties’ 
agreement specifically resolves” the amount of com-
pensatory damages due, the lower courts typically 
refuse to “substitute a different resolution.” Carbon 
Fuel Co. v. United Mine Workers of Am., 444 U.S. 
212, 219 (1979). And, as noted above, this Court has 
recognized that policies defending “obedience to 
judicial orders” in other contexts do not supplant 
that well-settled contract-law principle when an
incorrect judgment is reversed. W.R. Grace, 461 U.S. 
at 766-770.
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The common law shares this understanding. Peti-
tioner cites the Restatement (First) of Restitution
(1937) for the proposition that “‘[a] person who takes 
advantage of a judgment in his favor is not in any 
sense a wrongdoer . . . and he should not be penal-
ized because of a mistake made by the court.’”
Pet.18-19, 27 (quoting § 74 Reporter’s Notes). But 
the Restatement disclaims application to contract 
cases. See Restatement (Third) of Restitution and 
Unjust Enrichment § 2(2) (2011) (“A valid contract 
defines the obligations of the parties as to matters 
within its scope, displacing to that extent any in-
quiry into unjust enrichment.”).5

III. Even If There Were A Legitimate Federal 
Question Presented Here, This Case Is A 
Poor Vehicle For Answering It.

Aside from implicating no federal question, pre-
senting no conflict, and following hornbook contract 
law, this case would be an exceptionally poor vehicle 
for considering the rule petitioner urges.

A. For starters, Chesapeake’s petition raises sev-
eral new arguments that were not pressed or passed 

  

5 Petitioner now cites only the 1937 version of the Restatement 
rather than the 2011 version, presumably to avoid the latter’s 
crisp statement that it does not displace contract remedies. In 
the court of appeals, petitioner relied primarily on the modern 
version. E.g., CA2.Dkt.40 at 22, 23, 27, 28-29, 32, 33, 34, 40. No 
matter: The 1937 version likewise recognizes that “[i]f the suit 
is for a breach of contract the disappointed promisee is entitled 
to the value of what he was promised.” Restatement (First) of 
Restitution § 107 cmt. B (1937).
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upon below. Two of these in particular—that the 
Declaratory Judgment Act somehow eviscerates 
contract rights and remedies, and that a court cannot 
enforce contract rights and remedies unless an 
erroneous judgment was stayed—have no basis in 
law or fact.

1. Seeking to contrive a federal principle that 
somehow displaces state law, Chesapeake now 
contends that the decision below is “in deep tension 
with the Declaratory Judgment Act’s text and most 
basic purposes.” Pet.15. But that is a far cry from its 
argument below, based largely on the Restatement of 
Restitution, that “restitution is the only remedy 
available” when a judgment is reversed “regardless of 
the nature of the case.” CA2.Dkt.40 at 18 (second 
emphasis added). Indeed, Chesapeake paid the 
Declaratory Judgment Act virtually no attention 
until after the lower courts ruled. The Act was not 
mentioned in the argument section of Chesapeake’s 
opening appellate brief until page 42, where it was 
discussed only briefly, see CA2.Dkt.40, and the 
provision of the Act that Chesapeake focuses on now, 
28 U.S.C. § 2201, did not even appear in the table of 
authorities in its reply brief below, see CA2.Dkt.59 at 
iv.

Because Chesapeake did not press this argument 
below, the Second Circuit did not have occasion to 
address the question, much less establish the sort of 
precedent that warrants review. This Court “do[es] 
not undertake to determine what was not considered 
below.” Burnet v. Commonwealth Improvement Co., 
287 U.S. 415, 418 (1932); see United States v.
Bestfoods, 524 U.S. 51, 72-73 (1998) (declining to 
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decide “in the first instance an issue on which the 
trial and appellate courts did not focus”).

In any event, Chesapeake’s argument is merit-
less. That a declaratory judgment has the “force and 
effect of a final judgment or decree,” 28 U.S.C. 
§ 2201(a), does not mean it constitutes final resolu-
tion of the controversy in the face of a pending ap-
peal. See Comm. on Judiciary of U.S. House of 
Representatives v. Miers, 542 F.3d 909, 911 (D.C. Cir. 
2008) (per curiam) (recognizing that “full[] and final[] 
resol[ution] . . . includ[es] resolution by a panel and 
possible rehearing by this court en banc and by the 
Supreme Court”). Chesapeake cites no authority to 
support its claim that § 2201’s language imports 
anything “more than the unremarkable proposition
that when a declaratory judgment otherwise meets 
the requirements for finality, it will be considered 
final [for purposes of an appeal] even though the 
relief granted is ‘merely’ declaratory.” Peterson v.
Lindner, 765 F.2d 698, 703 (7th Cir. 1985); S. Park-
way Corp. v. Lakewood Park Corp., 273 F.2d 107, 108 
(D.C. Cir. 1959) (holding that the relevant language 
of § 2201 “mean[s] no more than that with regard to 
finality and review, declaratory judgments are like 
other judgments”).

It is equally beyond dispute that, like every other 
final judgment, a declaratory judgment is subject to
appeal and may be reversed. The Second Circuit’s 
decision—especially considered alongside Judge
Engelmayer’s repeated warnings about the risk of 
“[t]he unhappy situation in which Chesapeake finds 
itself,” Pet.App.50—simply reiterates what Justice 
Stevens explained decades ago, that “every litigant is 
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painfully aware of the possibility that a favorable 
judgment of a trial court may be reversed on appeal.”
Edgar v. MITE Corp., 457 U.S. 624, 651 (1982) 
(Stevens, J., concurring). Indeed, if the Act estab-
lished the rule petitioner urges, one would expect to 
find numerous decisions adopting and reaffirming it 
over the course of the past seventy years. Petitioner 
cites none.

Chesapeake suggests that the possibility of rever-
sal conflicts with the Declaratory Judgment Act’s 
“basic purposes,” Pet.2, which it reduces to a party’s
right to “first obtain confirmation from a federal 
court that the law is on [its] side” before acting, 
Pet.14. Not so. The Declaratory Judgment Act allows 
a party to ask for clarification of its legal rights, but 
it does not entitle any party to such clarity—much 
less within a specified time frame that suits the 
party’s commercial objectives, much less free from 
the ever-present possibility that an appellate court 
will disagree with the court of first instance. To the 
contrary, § 2201(a) declares only that a court “may” 
make a declaratory ruling; the availability of declar-
atory judgment proceedings is always subject to the 
discretion and time constraints of the courts. 
MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 
136 (2007). Judge Engelmayer here granted Chesa-
peake an extraordinarily expedited bench trial, 
taking this case from complaint to decision in just
two months. But he would have been well within his 
discretion (without undermining the “purposes” of 
the Act) to decline to do so. The fact that he went to 
such Herculean efforts did not imbue his initial 
decision with special power—or destroy respondent’s 
rights to appeal and to enforce specific provisions of 
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the contract—simply because a perceived deadline 
was approaching. Yet that result is what Chesa-
peake’s position requires, departing from the rule
that the Declaratory Judgment Act is “only proce-
dural, leaving substantive rights unchanged.” Med-
tronic, 134 S. Ct. at 849 (internal quotation marks 
and citation omitted).

2. Chesapeake also floats the new argument that 
the Indentures cannot be enforced because respond-
ent did not seek a stay of the declaratory judgment 
while it was on appeal. But this argument, too, was 
never pressed or passed upon below. Indeed, the 
word “stay” appears only once in the argument 
section of Chesapeake’s appellate brief, in an explan-
atory parenthetical affixed to a citation. See
CA2.Dkt.40 at 41-42. The fact that this argument “is 
so obviously an afterthought may be some indication 
of its merit, but since it was neither pleaded, argued, 
nor briefed [below, this Court should] not consider
it.” Miree v. DeKalb County, 433 U.S. 25, 33-34 
(1977).

Even if this argument were properly before the 
Court, it rests on circular reasoning: Chesapeake 
contends that it was entitled to rely on the declarato-
ry judgment because respondent did not seek a stay, 
but respondent had no reason to seek a stay unless 
Chesapeake were right that the declaratory judg-
ment would alter the available contract remedies in 
the event of reversal. Moreover, this Court held in 
W.R. Grace that, although the non-breaching party 
“could have requested a stay, there is no rule requir-
ing a party to ask for prospective relief from a possi-
ble contractual breach.” 461 U.S. at 768 n.12. As 
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noted above, this Court in that case upheld the 
award of contractual damages for actions taken in 
reliance on a later-reversed district court order.

Chesapeake’s suggestion is particularly ill suited 
to this case, where the district court indicated that a 
stay would have been inappropriate. At a pretrial 
conference, Judge Engelmayer questioned why 
respondent would seek a stay if the court ruled 
against it, stating that “this is almost a classic case 
where you can literally monetize to the penny the 
harm rendered by my incorrect decision.” 
CA2.JA.303. Moreover, Chesapeake redeemed just a 
few days after the district court issued its judgment, 
demonstrating that it did not seriously expect (or 
afford the allotted time for) a stay to be sought.
Chesapeake’s stay argument is a mere afterthought.

B. This case is also rife with factual findings that 
refute Chesapeake’s theory of its broader importance 
and even Chesapeake’s ability to prevail under the 
(unprecedented) rule it advances.

1. As discussed above, the court below expressly 
limited its holdings to the particular facts and cir-
cumstances of this state-law contract case and 
adopted reasoning that, as Chesapeake admitted 
below, rests on a multitude of “case-specific justifica-
tions.” CA2.Dkt.40 at 32 (emphasis added). For that 
reason alone, this case is a bad vehicle to determine 
whether an erroneous declaratory judgment can, as 
Chesapeake puts it, insulate “any party” from any 
form of civil, let alone criminal, liability “in any 
domain.” Pet.21.
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Equally important, the circumstances the deci-
sion below addresses are, as the district court recog-
nized, very “unusual,” Pet.App.41, and unlikely to 
bear on other cases. Here again, Chesapeake previ-
ously recognized as much, arguing below that its 
proposed remedy “would only apply to the exceeding-
ly unusual situation” of this dispute. CA2.Dkt.40 at 
38.

2. Chesapeake also asks the Court to make a 
number of factual assumptions that are contrary to 
the district court’s actual findings or otherwise
unsupported by the record. But see, e.g., Belcher v.
Stengel, 429 U.S. 118, 119 (1976) (per curiam) (grant 
of certiorari was inappropriate because “the question 
framed in the petition for certiorari is not in fact 
presented by the record now before us”).

For instance, Chesapeake asserts that the district 
court “assured Chesapeake that it could give notice 
of a Par redemption at any time through March 15, 
without risk.” Pet.8 (emphasis added). On the contra-
ry, the district court emphasized the risk of appellate 
reversal and found that Chesapeake actually was on 
“notice at all relevant times that [it] could [be] re-
quire[d] . . . to pay the Make-Whole Price for its May 
13, 2013 redemption” in the event of reversal on 
appeal. Pet.App.11. Chesapeake “controlled its 
choices and ran a known risk,” the court found.
Pet.App.53. Chesapeake’s defense that it relied on 
the district court’s declaratory judgment would 
require this Court to ignore that court’s own find-
ings. 

Further, Chesapeake’s summary assertion that, 
in the absence of the erroneous declaratory judg-
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ment, “the 2019 Notes would have [necessarily] been 
held to maturity,” Pet.App.23, is not backed by a 
district court finding. Chesapeake simply speculates
as to what actions it would have taken during the 
almost four years since it redeemed and for an 
additional two years into the future until the Notes 
would have matured in 2019.

3. Similarly, although petitioner’s argument de-
pends on the premise that the contractual Make-
Whole Price is “punitive” compared to a “restitution-
ary” remedy, the record does not support that as-
sumption. Chesapeake contends that leaving the 
Notes outstanding to maturity would have cost it 
“approximately $100 million in interest,” Pet.6,
whereas the Make-Whole Price “exceeded the Notes’ 
par value by some $400 million,” Pet.7. The implica-
tion is that the Noteholders received a premium of 
some $300 million solely by virtue of the Make-
Whole price.

Not so. A bond’s value to a holder is a product not 
only of the interest rate the bond pays, but also the 
price at which it was purchased, the creditworthi-
ness of its issuer, general market trends, and various 
other factors reflected in the bond’s current (fluctuat-
ing) trading price. As respondent explained at length 
below, while “[t]o put a real number on th[e] analysis 
would require significant time and resources by 
experts with deep knowledge of complex investments 
and the bond market in particular,” Dist.Dkt.182 at 
32, the most probable outcome of that analysis is 
that the “restitutionary damages” analysis contem-
plated by Chesapeake “would be . . . ‘not that far off 
the Make-Whole Price,’” Pet.App.25 n.3. That is due 
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in part to wild swings in Chesapeake’s credit profile. 
(And it bears repeating that an important purpose of 
make-whole provisions is to avoid such complicated 
factual disputes altogether.)

Moreover, no principle of equity would be served 
by protecting Chesapeake from paying a bargained-
for price that was “a front-and-center, and real, 
possibility at all times,” Pet.App.50, just because it 
now “second-guess[es] the wisdom of [its] choices,” 
Pet.App.58. To the contrary, displacing the parties’
contractual pricing terms stands to frustrate the
Noteholders’ legitimate expectations, destabilize the 
bond market, and provide a perverse incentive to 
issuers to pursue eleventh-hour litigation. The 
simple fact is that Chesapeake gambled that its odds 
of winning on appeal and saving hundreds of mil-
lions of dollars via a Par redemption justified the
risk of having to pay the Make-Whole Price if it lost. 
Chesapeake lost that bet.

IV. The Court Should Not Hold The Petition.

Chesapeake’s curious request to hold the petition 
pending the outcome of Nelson v. Colorado, No. 15-
1256, need not detain the Court for long. That case 
involves criminal penalties, not contractual prices; 
judicial compulsion, not calculated commercial risk-
taking; burdens of proof, not longstanding bright-line 
rules of contract law; and the Due Process Clause, 
not the Declaratory Judgment Act, upon which 
petitioner (now) rests its theory of a federal question. 
Nelson is perhaps as closely related to this case as 
petitioner’s other authorities—e.g., 1920s railroad-
rate-setting cases (Pet.26-27), Roe v. Wade (Pet.20),
and “a case involving two topless bars that violated a 
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local anti-nudity ordinance” (Pet.24)—but that is a 
vice, not a virtue. This Court does not hold petitions 
for merits cases that are so obviously far afield.6

CONCLUSION

The petition for a writ of certiorari should be 
denied.
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6 A hold would be particularly inequitable here, where the 
fourth anniversary of petitioner’s redemption is approaching 
and petitioner is content to delay payment as long as possible 
while accruing a trivial 0.26% annually in federal postjudgment 
interest.


