
 

 

No. 16-857 

 
IN THE 

Supreme Court of the United States 
________________ 
JASON GARNER, 

 Petitioner, 
v. 

STATE OF COLORADO, 
 Respondent. 

________________ 
 

On Petition for a Writ of Certiorari 
to the Colorado Court of Appeals 

________________ 
 

BRIEF OF AMICUS CURIAE THE NATIONAL 
ASSOCIATION OF CRIMINAL DEFENSE 

ATTORNEYS IN SUPPORT OF PETITION FOR A 
WRIT OF CERTIORARI 

________________ 
 
JEFFREY T. GREEN 
Co-Chair Amicus Committee 
NATIONAL  ASSOCIATION OF 
   CRIMINAL DEFENSE LAWYERS 
1660 L Street, NW 
Washington, D.C. 20036 
(202) 872-8600 

  
CORRINE A. IRISH* 
GEORGE H. KENDELL 
JENAY NURSE 
SQUIRE PATTON BOGGS 
(US) LLP 
30 Rockefeller Plaza 
New York, New York  
10112 
(212) 872-9800 
corrine.irish@squirepb.c
om 

 Counsel for Amicus Curiae 

February 6, 2017  *Counsel of Record 
 



i 

 

TABLE OF CONTENTS 

Page 

INTEREST OF AMICUS CURIAE 1 

SUMMARY OF ARGUMENT 1 

ARGUMENT 3 

I.  THE MINORITY RULE CANNOT BE 
RECONCILED WITH STRICKLAND 
AND CREATES UNTENABLE 
CONSEQUENCES 3 

A.  Litigation of Ineffectiveness 
Claims Requires Adherence to 
the Facts and Circumstances of 
Counsel’s Performance .......................... 3 

B.  The Minority Rule Has 
Untenable Consequences ....................... 9 

II.  TWO SIGNIFICANT CASES 
INVOLVING INEFFECTIVENESS 
CLAIMS SHOW THE IMPORTANCE 
OF THE QUESTION PRESENTED 11 

A.  The Eleventh Circuit’s Reliance 
on Counterfactual 
Rationalization to Justify 
Unreasonable Errors in Chandler 
is Inconsistent with this Court’s 
Standard of Competent Counsel ......... 13 

B.  By Limiting the Performance 
Inquiry in Tice to the Actions of 
Defendant’s Actual Counsel the 
Fourth Circuit Reinforced the 
Guarantees of the Sixth 
Amendment .......................................... 16 



ii 

 

III.  ADHERENCE TO STRICKLAND IS 
NECESSARY TO ENSURE ALL 
CONSTITUTIONAL RIGHTS OF THE 
ACCUSED 19 

CONCLUSION 22 

 



iii 

 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Beuke v. Houk, 
537 F.3d 618 (6th Cir. 2008) .................................. 7 

Bonin v. California, 
494 U.S. 1039 (1990) ............................................ 10 

Bradley v. State,  
33 So. 3d 664 (Fla. 2010) ....................................... 4 

Bucci v. United States, 
662 F.3d 18 (1st Cir. 2011) ................................ 5, 9 

Burger v. Kemp, 
483 U.S. 776 (1987) .............................................. 20 

Chandler v. United States, 
218 F.3d 1305 (11th Cir. 2000) .................... passim 

Commonwealth v. Hill, 
104 A.3d 1220 (Pa. 2014) ....................................... 6 

Commonwealth v. Miller, 
819 A.2d 504 (Pa. 2002) ......................................... 6 

Commonwealth v. Philistin, 
53 A.3d 1 ................................................................. 5 

Coon v. Weber, 
644 N.W.2d 638 (S.D. 2002) ................................... 4 



iv 

 

Cullen v. Pinholster, 
563 U.S 170 (2011) ............................................... 21 

Davis v. State, 
897 So. 2d 960 (Miss. 2004) ................................... 4 

Dorsey v. State, 
448 S.W.3d 276 (Mo. 2016) .................................... 5 

Elliott v. State, 
106 P.3d 517 (Mont. 2005) ..................................... 4 

Freeman v. State, 
764 S.E.2d 390 (Ga. 2014) ..................................... 5 

Gilliam v. State, 
331 Md. 651 (Md. 1993) ......................................... 4 

Harrington v. Richter, 
562 U.S. 86 (2011) ................................................ 21 

Harris v. State, 
288 Kan. 414 (Kan. 2009) ...................................... 4 

Hellard v. State, 
629 S.W.2d 4 (Tenn. 1982) ..................................... 4 

Hemstreet v. Greiner, 
491 F.3d 84 (2d Cir. 2007) ..................................... 3 

Hinton v. Alabama, 
134 S.Ct. 770 (2014) ............................................. 21 

Hittson v. GDCP Warden, 
759 F.3d 1210 (11th Cir. 2014) .............................. 6 



v 

 

Hooks v. Workman, 
689 F.3d 1148 (10th Cir. 2012) .............................. 3 

Jones v. State, 
740 S.E. 2d 147 (Ga. 2013) .................................... 5 

Kenley v. Armontrout, 
937 F.2d 1298 (8th Cir. 1991) .............................. 10 

Lockhart v. Fretwell, 
506 U.S. 364 (1993) ................................................ 7 

Lopez v. State, 
343 S.W.3d 137 (Tex. Crim. App. 
2011) ....................................................................... 4 

Martinez v. Ryan, 
132 S. Ct. 1309 (2012) ............................................ 7 

Massaro v. United States, 
538 U.S. 500 (2003) ................................................ 7 

Mayo v. Henderson,  
13 F.3d 528 (2d Cir. 1994) ..................................... 3 

Middleton v. State, 
80 S.W.3d 799 (Mo. 2002) ...................................... 5 

Padilla v. Kentucky, 
559 U.S. 356 (2010) .............................................. 21 

Parker v. Scott, 
394 F.3d 1302 (10th Cir. 2005) .............................. 7 

People v. Pickens, 
521 N.W.2d 797 (Mich. 1994) ................................ 4 



vi 

 

Rompilla v. Beard, 
545 U.S. 374 (2005) ........................................ 14, 20 

Sanborn v. Commonwealth, 
975 S.W.2d 905 (Ky. 1998) ..................................... 4 

Schneider v. State, 
787 S.W.2d 718 (Mo. 1990) .................................... 6 

Shaw v. State,  
742 S.E.2d 707 (Ga. 2013) ..................................... 5 

Shaw v. Wilson, 
721 F.3d 908 (7th Cir. 2013) .................................. 3 

Siemon v. Stoughton, 
440 A.2d 210 (Conn. 1981) ..................................... 3 

Simpson v. State, 
781 S.E.2d 762 (Ga. 2016) ..................................... 5 

State v. Conway, 
848 N.E.2d 810 (Ohio 2006) ................................... 4 

State v. Hochstein, 
216 Neb. 515 (Neb. 1984) ....................................... 4 

State v. Reyes, 
52 P.3d 948 (N.M. 2002) ........................................ 4 

State ex rel. Sterling v. State, 
No-15-KH-1895, 2016 La. LEXIS 
2498 (La. Dec. 16, 2016) ......................................... 4 

Strickland v. Washington, 
466 U.S. 668 (1984) ...................................... passim 



vii 

 

Tice v. Johnson, 
647 F. 3d 87 (4th Cir. 2011) ......................... passim 

United States v. Bender, 
290 F.3d 1279 (11th Cir. 2002) .............................. 8 

United States v. Constant, 
814 F.3d 570 (1st Cir. 2016) .................................. 6 

United States v. Cook, 
356 F.3d 913 (8th Cir. 2004) .................................. 8 

United States v. Ferguson, 
669 F.3d 756 (6th Cir. 2012) .................................. 8 

United States v. Haywood, 
155 F.3d 674 (3d Cir. 1998) ................................... 8 

United States v. Isgar, 
739 F.3d 829 (5th Cir. 2014) .................................. 8 

United States v. Torres-Rosario,  
447 F.3d 61 (1st Cir. 2006) .................................... 9 

United States v. Vázquez-Larrauri, 
778 F.3d 276 (1st Cir. 2015) .................................. 9 

Wainwright v. Sykes,  
433 U.S. 72 (1977) ................................................ 20 

Wicoff v. State, 
321 Ark. 97 (Ark. 1995) ......................................... 3 

Wiggins v. Smith, 
539 U.S. 510 (2003) ............................ 10, 14, 15, 20 



viii 

 

Williams v. Brown,  
2016 U.S. Dist. LEXIS 132273 (E.D. 
Va., Sep. 26, 2016).......................................... 17, 18 

Williams v. Taylor, 
529 U.S. 362 (2000) .................................. 14, 15, 20 

Wilson v. Flaherty,  
689 F.3d 332 (4th Cir. 2012) ................................ 17 

Statutes 

28 U.S.C. § 2254(d) .................................................... 21 

Other Authorities 

1 ABA Standards for Criminal Justice 
4-4.1 (2d ed. 1980) ................................................ 14 

1 ABA Standards for Criminal Justice 
4-4.1 (2d ed. 1982 Supp.) ..................................... 14 

ABA Guidelines for the Appointment 
and Performance of Counsel in 
Death Penalty Cases, 11.4.1(C) 
(1989) .................................................................... 15 

Alanna Durkin Richer, Norfolk Four 
Seek Pardons from Va. Governor, 
THE ASSOCIATED PRESS (Dec. 8, 2016) ............ 18-19 

Garry Mitchell, Clinton Commutes 
Execution Sentence, The Washington 
Post, Jan. 20, 2001 ............................................... 16 

http://www.dictionary.com/browse/hindsight ............. 5 



ix 

 

https://www.justice.gov/pardon/ ................................ 16 

Louis Hansen, Charges Dropped, 
Norfolk Four Member Cleared, The 
Virginian Pilot, August 5, 2011 ........................... 18 

 



1 

 

INTEREST OF AMICUS CURIAE 

The National Association of Criminal Defense 
Lawyers (NACDL) is a nonprofit voluntary 
professional bar association that works on behalf of 
criminal defense attorneys to ensure justice and due 
process for those accused of crime or misconduct. 
NACDL was founded in 1958.  It has a nationwide 
membership of many thousands of direct members, 
and up to 40,000 with affiliates. NACDL members 
include private criminal defense attorneys, public 
defenders, military defense counsel, law professors, 
and judges.  

NACDL is the only nationwide professional bar 
association for public defenders and private criminal 
defense lawyers.  NADCL is dedicated to advancing 
the proper, efficient, and just administration of 
justice.  NACDL files numerous amicus briefs each 
year in the United States Supreme Court and other 
federal and state courts, seeking to provide amicus 
assistance in cases that present issues of broad 
importance to criminal defendants, criminal defense 
lawyers, and the criminal justice system as a whole.1 

SUMMARY OF ARGUMENT  

Jason Garner could not raise a more important 
issue arising from the administration of criminal 

                                            
1 Pursuant to Rule 37.4, counsel note this brief was not 

authored by counsel for either party, and neither the parties 
nor their counsel have made any monetary contributions to the 
preparation or submission of this brief.  The law firm of Squire 
Patton Boggs (US) LLP undertook the printing and filing of this 
brief on a pro bono basis.  The parties have consented to the 
filing of this brief.  
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justice.  As Garner’s petition aptly demonstrates, 
there is a sharp split amongst the federal appellate 
and state courts regarding the proper standard of 
review for trial counsel’s performance when a Sixth 
Amendment ineffective assistance of counsel claim is 
raised pursuant to Strickland v. Washington, 466 
U.S. 668 (1984).   Resolution of this split is urgently 
needed.  Ineffective assistance of counsel claims are 
raised and litigated every day in all fifty states, in 
the District of Columbia, and in the federal courts.  

The most fundamental requirement of a review of 
ineffective assistance of counsel under Strickland is 
that the conduct of the actual attorney be reviewed, 
not a hypothetical attorney who could have made any 
number of different decisions in trying the same 
case.  The minority approach, followed by the 
Colorado court below, and the dispositive factor in 
the court concluding trial counsel did not perform 
unreasonably, allows reviewing courts to untether 
themselves from the record and imagine what a 
hypothetical lawyer would do.  Not only does the 
minority approach have untenable consequences, but 
it is also entirely inconsistent with Strickland. The 
majority of courts recognize that Strickland requires 
the court to focus upon what counsel did and did not 
do, and determine whether counsel’s actual 
performance is ineffective.  The minority of courts 
that deviate from this firmly understood principal do 
so in spite of Strickland’s clear directive, which they 
also acknowledge.  These minority jurisdictions 
permit courts to resolve the factually-centered issue 
of counsel’s performance by going outside the record 
and resorting to counterfactual speculation and 
hypothesis.  This approach simultaneously alleviates 
trial counsel of any meaningful performance 
standard, while, at the same time, erects an 
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incredible burden on post-conviction counsel to rebut 
any potential circumstance – real or imagined. A 
contrast of two significant ineffective assistance of 
counsel cases - Chandler v. United States, 218 F.3d 
1305 (11th Cir. 2000) and Tice v. Johnson, 647 F.3d 
87 (4th Cir. 2011) - illustrate why the approach this 
Court has followed for decades is the proper one and 
why the minority courts’ deviation from that 
approach must be clearly rejected. 

ARGUMENT 

I. THE MINORITY RULE CANNOT BE 
RECONCILED WITH STRICKLAND AND 
CREATES UNTENABLE 
CONSEQUENCES 

A. Litigation of Ineffectiveness Claims 
Requires Adherence to the Facts 
and Circumstances of Counsel’s 
Performance   

Courts, both federal2 and state3, have 
overwhelmingly understood Strickland to bar the 

                                            
2   See, e.g., Hooks v. Workman, 689 F.3d 1148, 1189 (10th 

Cir. 2012) (“We evaluate conduct from counsel’s perspective at 
the time, not in hindsight.”); Shaw v. Wilson, 721 F.3d 908, 918 
(7th Cir. 2013) (observing that “when evaluating prejudice, 
unlike when evaluating attorney performance, hindsight is 
permissible.”) Hemstreet v. Greiner, 491 F.3d 84, 91 (2d Cir. 
2007) (“Unlike the determination of trial counsel’s performance 
under the first prong of Strickland, the determination of 
prejudice ‘may be made with the benefit of hindsight.’”) (quoting 
Mayo v. Henderson, 13 F.3d 528, 534 (2d Cir. 1994)). 

3 See, e.g., Wicoff v. State, 321 Ark. 97, 99 (Ark. 1995) (“In 
assessing trial counsel’s performance, we make every effort to 
eliminate the distorting effects of hindsight.”); Siemon v. 
Stoughton, 440 A.2d 210, 214 (Conn. 1981) (“[h]indsight is 
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irrelevant”); Bradley v. State, 33 So. 3d 664, 671 (Fla. 2010) 
(“[T]he test when assessing the actions of trial counsel is not 
how, in hindsight, present counsel would have proceeded.”); 
Harris v. State, 288 Kan. 414, 416 (Kan. 2009) (“In order to 
obtain reversal of a conviction based on ineffective assistance of 
trial counsel, it is insufficient to surmise, with the benefit of 
hindsight, that another attorney might have tried the case 
differently.”); Sanborn v. Commonwealth, 975 S.W.2d 905, 913 
(Ky. 1998) (overruled on other grounds) (“The Strickland 
standard does not consider counsel’s actions with hindsight.”); 
State ex rel. Sterling v. State, No-15-KH-1895, 2016 La. LEXIS 
2498, *3-4 (La. Dec. 16, 2016) (“Hindsight is not the proper 
perspective for judging the competence of counsel’s decisions 
because opinions may differ as to the advisability of a tactic.”); 
Gilliam v. State, 331 Md. 651, 666 (Md. 1993) (“The courts 
should not, aided by hindsight, second guess counsel’s 
decisions.”); People v. Pickens, 521 N.W.2d 797, 825 (Mich. 
1994) (“[R]eview will not indulge hindsight analysis of strategy, 
nor require perfect representation.”); Davis v. State, 897 So. 2d 
960, 968 (Miss. 2004) (“[M]ere hindsight is insufficient to 
establish a claim of ineffective assistance.”); Elliott v. State, 106 
P.3d 517, 521 (Mont. 2005) (rejecting defendant’s arguments of 
ineffective assistance as based “solely on the benefit of 
hindsight”). State v. Hochstein, 216 Neb. 515, 518 (Neb. 1984) 
(“The record must affirmatively support a claim of ineffective 
assistance of counsel, and the ineffectiveness of counsel is not to 
be judged by hindsight.”); State v. Reyes, 52 P.3d 948, 963 (N.M. 
2002) (“A claim of ineffective assistance of counsel does not 
present an opportunity for hindsight review.”) (citation 
omitted); State v. Conway, 848 N.E.2d 810, 832 (Ohio 2006) 
(“Trial counsel’s strategic choices must be accorded deference 
and cannot be examined through the distorting effect of 
hindsight.”); Coon v. Weber, 644 N.W.2d 638, 646 (S.D. 2002) 
(“An ineffective assistance claim is always viewed given the 
facts known at the time ineffectiveness is alleged, not with the 
20-20 vision provided by hindsight.”); Hellard v. State, 629 
S.W.2d 4, 9 (Tenn. 1982) (“[T]he defense attorney’s 
representation, when questioned, is not to be measured by “‘20-
20 hindsight.’”); Lopez v. State, 343 S.W.3d 137, 143 (Tex. Crim. 
App. 2011) (“In making an assessment of effective assistance of 
counsel, an appellate court must review the totality of the 
representation and the circumstances of each case without the 
benefit of hindsight.”). 
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injection of hindsight4 into the analysis of a lawyer’s 
performance and focus on the facts and 
circumstances at the time of the representation.  The 
minority of jurisdictions deviate from this broadly 
recognized standard, however, by engaging in post 
hoc counterfactual rationalizations to find an 
attorney’s performance effective.  See generally Bucci 
v. United States, 662 F.3d 18 (1st Cir. 2011); 
Chandler v. United States, 218 F.3d 1305 (11th Cir. 
2000); Dorsey v. State, 448 S.W.3d 276 (Mo. 2016); 
Jones v. State, 740 S.E. 2d 147 (Ga. 2013); 
Commonwealth v. Philistin, 53 A.3d 1 (Pa. 2012).  
Yet, contradictorily, these jurisdictions acknowledge 
that hindsight cannot be considered when adjudging 
a lawyer’s performance deficient.  The Supreme 
Court of Georgia has declared that “‘hindsight has no 
place in an assessment of the performance of trial 
counsel,’” in finding that “‘a lawyer second-guessing 
his own performance with the benefit of hindsight 
has no significance for an ineffective assistance of 
counsel claim.’”  Simpson v. State, 781 S.E.2d 762, 
767 (Ga. 2016) (quoting Shaw v. State, 742 S.E.2d 
707, 713, n. 9 (Ga. 2013); see Freeman v. State, 764 
S.E.2d 390, 395 (Ga. 2014) (“Decisions relating to 
strategy and tactics must not be judged by hindsight 
or the ultimate result of the trial.”). The Montana 
Supreme Court, in rejecting ineffective assistance of 
counsel claims has admonished that: “[c]ourts should 
defer to trial counsel, and not second-guess with the 
benefit of hindsight,” Middleton v. State, 80 S.W.3d 
799, 804 (Mo. 2002); and “[e]very effort must be 

                                            
4 Hindsight is defined as the “recognition of the realities, 

possibilities, or requirements of a situation, event, decision etc., 
after its occurrence.”  Hindsight, Dictionary.com Unabridged. 
http://www.dictionary.com/browse/hindsight  (last visited 
January 26, 2017). 
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made to eliminate the distorting effects of hindsight, 
the questioned conduct being evaluated from trial 
counsel’s perspective at the time,” Schneider v. State, 
787 S.W.2d 718, 721 (Mo. 1990).  Similarly, in 
rejecting an appellate court’s finding of ineffective 
assistance of counsel, the Pennsylvania Supreme 
Court criticized the appellate majority for 
“engag[ing] in the sort of hindsight focus not 
permitted by the contemporaneous assessment 
required to properly analyze a claim of ineffective 
assistance.” Commonwealth v. Hill, 104 A.3d 1220, 
1237 (Pa. 2014); see also Commonwealth v. Miller, 
819 A.2d 504, 517 (Pa. 2002) (“Nor can a claim of 
ineffective assistance generally succeed through 
comparing, by hindsight, the trial strategy employed 
with alternatives not pursued.”) (citation omitted). 
The First Circuit also acknowledges Strickland’s 
edict that in assessing counsel’s performance, “we 
must make every effort . . . to eliminate the 
distorting effects of hindsight, to reconstruct the 
circumstances of counsel’s challenged conduct, and to 
evaluate the conduct from counsel’s perspective at 
the time.”  United States v. Constant, 814 F.3d 570, 
578 (1st Cir. 2016) (quoting Strickland, 466 U.S. at 
689.  The Eleventh Circuit, in rejecting a post-
conviction ineffective assistance of counsel claim, has 
recognized that “[w]ith unlimited time and the 
benefit of hindsight, a petitioner can come up with 
any number of potentially meritorious ineffective-
assistance claims that he now wishes his collateral 
counsel had raised.”  Hittson v. GDCP Warden, 759 
F.3d 1210, 1263 (11th Cir. 2014).  Not only do these 
courts violate this longstanding prescription, but 
they do so by relying on hypothetical scenarios that 
completely contradict the factual record.   
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This Court in Lockhart v. Fretwell, in finding 
hindsight permissible when conducting the second 
prong - prejudice analysis, recognized explicitly that 
it “adopted the rule of contemporary assessment of 
counsel’s conduct.”  Lockhart v. Fretwell, 506 U.S. 
364, 372 (1993) (internal quotation marks and 
citation omitted). It, therefore, defies the proper and 
commonly understood assessment of performance to 
allow post-hoc counterfactual rationalizations to 
adjudge counsel’s performance as effective. We 
submit that there is no meaningful or credible way to 
reconcile a ban on hindsight when judging an 
attorney ineffective, yet, embracing it to render an 
attorney’s performance effective.  The minority of 
jurisdictions who do, claim to reject such analysis 
with regard to an attorney’s performance, yet inject 
suppositions, made in hindsight, to disregard an 
attorney’s actual rationale, motivation, and strategy 
(or lack thereof).  

The analysis of ineffectiveness claims has and 
should always be rooted in the facts and 
circumstances at the time of representation.  Indeed, 
courts place a premium on factual development in 
ineffective assistance claims.5  See, e.g., Parker v. 
Scott, 394 F.3d 1302, 1323 (10th Cir. 2005) (“Sheer 
conjecture on appeal is not enough to establish 
ineffective assistance of counsel.”) Beuke v. Houk, 
537 F.3d 618, 644 (6th Cir. 2008) (rejecting 
ineffective-assistance claim on habeas review where 
petitioner “ask[ed] this court to assume,” based on 
                                            

5 On two occasions, the Court has ruled that otherwise 
sensible rules of procedure must yield to non-frivolous claims of 
trial counsel ineffectiveness because of the necessity for the 
adequate development of the record case.  See Massaro v. 
United States, 538 U.S. 500, 505 (2003); Martinez v. Ryan, 132 
S. Ct. 1309, 1317-18 (2012). 
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“sheer speculation,” that his trial counsel did not 
perform an adequate mitigation investigation and 
where petitioner failed to provide “enough evidence 
to confirm or deny that conclusion”).  Often 
ineffective assistance claims are not considered ripe 
for review on direct appeal because the factual record 
is not sufficiently developed.  See, e.g., United States 
v. Cook, 356 F.3d 913, 919-20 (8th Cir. 2004) (ruling 
that ineffective-assistance claims generally may not 
be addressed on direct appeal because the record is 
not fully developed); United States v. Bender, 290 
F.3d 1279, 1284 (11th Cir. 2002) (“We will not 
generally consider claims of ineffective assistance of 
counsel raised on direct appeal where the district 
court did not entertain the claim nor develop a 
factual record.”); United States v. Haywood, 155 F.3d 
674, 678 (3d Cir. 1998) (rejecting ineffectiveness 
claim on direct appeal because “the proper avenue 
for pursuing such claims is through a collateral 
proceeding in which the factual basis for the claim 
may be developed.”).  That factual record necessarily 
includes development of the basis for defense 
counsel’s trial strategy.  See, e.g., United States v. 
Isgar, 739 F.3d 829, 841 (5th Cir. 2014) (denying 
ineffectiveness review on direct appeal and finding 
the record undeveloped as to  trial counsel’s “conduct 
and motivations.”); United States v. Ferguson, 669 
F.3d 756, 762-63 (6th Cir. 2012) (denying review on 
direct appeal where there was “scant information in 
the record to illuminate whether it might have been 
sound strategy for defense counsel to allow Ferguson 
to enter an unconditional plea” although it was clear 
that the plea agreement reached significantly 
reduced defendant’s sentencing exposure). 

The First Circuit – one of the jurisdictions that 
have adopted the minority approach – as a general 
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rule, also does not review ineffective assistance of 
counsel claims on direct appeal, acknowledging that 
“‘why counsel acted as he did [is] information rarely 
developed in the existing record,’ and this 
information is crucial to resolve an ineffective 
assistance claim.” United States v. Vázquez-Larrauri, 
778 F.3d 276, 293 (1st Cir. 2015) (quoting United 
States v. Torres-Rosario, 447 F.3d 61, 64 (1st Cir. 
2006) (alterations in original).   The First Circuit 
declined to review defendant’s claim in Vázquez-
Larrauri, “[b]ecause we can only speculate based on 
this record as to why counsel acted as he did.” 778 
F.3d at 294.  However, in Bucci, the First Circuit 
ignored the record evidence as to why counsel failed 
to object to a court closure, as if the factual record 
were not developed on that point, and engaged in the 
exact speculation it rejected in Vázquez-Larrauri 
supra, to develop possible justifications for counsel’s 
conduct and reject the ineffectiveness claim. See 
Bucci, 662 F.3d at 30-31 & n.11. 

B. The Minority Rule Has Untenable 
Consequences 

Allowing speculative, as opposed to actual, trial 
strategy to govern the performance analysis  lowers 
the standard of representation for trial defense 
counsel to an unacceptable level.  Simultaneously, it  
requires post-conviction counsel to undertake the 
burden of refuting potential alternative strategy 
choices that were manufactured without any 
opportunity for counsel to defend against them, 
because they do not derive from the factual record.  

This Court requires  substantial deference to the 
actual strategic choices made by trial counsel.  
Analysis of counsel’s conduct dictates a “presumption 
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that counsel’s conduct was the result of strategic 
decisions made in accordance with the client’s best 
interests.” Bonin v. California, 494 U.S. 1039, 1045 
(1990) (citing Strickland, 466 U.S. at 689).  Under 
Strickland, “strategic choices made after thorough 
investigation of law and facts relevant to plausible 
options are virtually unchallengeable; and strategic 
choices made after less than complete investigation 
are reasonable precisely to the extent that 
reasonable professional judgments support the 
limitations on investigation. In other words, counsel 
has a duty to make reasonable investigations or to 
make a reasonable decision that makes particular 
investigations unnecessary.” 466 U.S. at 690-691.  
That presumption does not apply with regard to 
“strategy resulting from lack of diligence in 
preparation and investigation.” Kenley v. 
Armontrout, 937 F.2d 1298, 1304 (8th Cir. 1991); see 
Wiggins v. Smith, 539 U.S. 510, 526 (2003) (ruling 
that counsel’s conduct was unreasonable because the 
“failure to investigate thoroughly resulted from 
inattention, not reasoned strategic judgment”).  The 
minority rule guts even the deferential standard this 
Court already affords to trial counsel and allows 
thoughtless, unreasonable, and uneducated strategy 
decisions to withstand judicial scrutiny simply 
because a reasonable basis for the same action may 
possibly exist.  This does not require that defense 
counsel make a reasonable strategic choice at all, so 
long as the Court is able to think of a possible 
decision that counsel could have made that probably 
applied to the same circumstances - counsel’s 
conduct will be deemed effective.  This minority rule 
invites speculation upon supposition, upon 
probabilities. The opinions governing ineffectiveness 
claims will read like law school exam hypotheticals, 
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completely untethered from the facts and 
circumstances of the case.  Such analysis 
undermines the defense function and will deteriorate 
the quality of legal assistance in criminal cases.  

At the same time post-conviction counsel must 
prepare for and anticipate justifications for trial 
counsel’s conduct that are first raised by a reviewing 
court’s decision.  Post-conviction counsel do not have 
the opportunity to develop a factual record and/or 
argument to refute alternate theories raised by that 
court. Under the minority rule, therefore, post-
conviction counsel must develop the factual record as 
to trial counsel’s actual conduct and decision-making 
as well as anticipate in advance the theories that a 
reviewing court could use to justify trial counsel’s 
conduct, even if those theories were not the actual 
basis of trial counsel’s actions.  This not only imposes 
an impossibly high bar on the standard of assistance 
in post-conviction, but it requires subsequent 
reviewing courts to analyze these decisions without 
the benefit of factual development on key issues.  

II. TWO SIGNIFICANT CASES INVOLVING 
INEFFECTIVENESS CLAIMS SHOW THE 
IMPORTANCE OF THE QUESTION 
PRESENTED   

Contrasting the attorney performances in 
Chandler v. United States, 218 F.3d 1305 (11th Cir. 
2000) and Tice v. Johnson, 647 F.3d 87 (4th Cir. 
2011), illustrates why the difference between the 
majority and minority rules matters, and why the 
majority rule better fulfills Strickland’s fact-based 
approach to reviewing counsel performance.  In both 
cases, experienced attorneys made isolated, but 
egregious errors.  In Chandler, counsel failed to 
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investigate and present mitigating evidence in the 
sentencing phase of a capital trial. 218 F.3d at 1312. 
In Tice, counsel failed to seek suppression of his 
client’s custodial statement even though available 
police notes confirmed that the police failed to honor 
client’s invocation of his rights to remain silent and 
to counsel. 647 F.3d at 97.  Following the minority 
rule, a sharply split 6-5 en banc majority in 
Chandler, invented counterfactual rationalizations 
and ignored record-based clearly deficient 
performance.  218 F.3d at 1320-22.  By doing so, the 
court justified admitted egregious omissions of trial 
counsel in a case where the risk of inadequate 
preparation carried the most serious consequence—
death.  

A decade later, the Fourth Circuit refused to 
engage in such after-the-fact speculation when 
evaluating the effectiveness of Tice’s counsel.  
Instead, a unanimous panel held that even a 
singular instance of deficient performance is enough 
to contravene the Constitution’s guarantee of 
effective assistance of counsel.  Tice, 647 F.3d at 106. 
The court held steadfast to the record, opining that 
trial counsel’s admitted failure to file a suppression 
motion would not be excused by “enga[ing] in after-
the-fact rationalization of a litigation strategy that 
almost certainly was never contemplated.” Id. at 105. 

A comparison of  Chandler and Tice not only 
exposes the shortcomings of the minority rule and 
confirms the sensibility of the majority rule, but also 
highlights how the court’s interpretation of 
ineffective assistance can have deleterious effects on 
a defendant’s rights.  In both cases, the errors made 
by counsel substantially impacted the outcome of the 
trial and/or sentence. Ineffective assistance can 
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drastically impair the rights of people who may be 
innocent or otherwise undeserving of the conviction 
and punishment they receive.   

 

A. The Eleventh Circuit’s Reliance on 
Counterfactual Rationalization to 
Justify Unreasonable Errors in 
Chandler is Inconsistent with this 
Court’s Standard of Competent 
Counsel 

In Chandler, a prominent defense attorney 
provided competent counsel during the guilt phase of 
the trial. 218 F.3d at 1310-11.  However, after his 
client’s conviction, the attorney was completely 
unprepared to present mitigation evidence to the 
jury the next day. Id. at 1336-37. The record clearly 
revealed that with less than 24 hours’ notice, and no 
guidance on the nature of the testimony he hoped to 
elicit, defense counsel delegated the insurmountable 
task of finding character and mitigation witnesses to 
testify at the capital sentencing to the defendant’s 
wife. Id. at 1337. Ultimately, defense counsel did not 
have time to investigate potential character 
witnesses and presented only the client’s wife and 
mother at the sentencing trial. Id. at 1311. In sharp 
contrast, after spending just one afternoon at the 
defendant’s church, post-conviction counsel later 
discovered 40 witnesses who had specific knowledge 
of his good character traits and presented 27 
character witnesses at the hearing on ineffective 
assistance. Id. at 1327, 1354.  

Trial counsel’s inadequate preparation for the 
penalty phase in Chandler was plainly deficient. 
This Court has repeatedly made such a 
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determination based on the failure of trial counsel to 
adequately investigate their client’s background in 
death penalty cases. See Williams v. Taylor, 529 U.S. 
362, 395-97 (2000); Wiggins, 539 U.S. at 526; 
Rompilla v. Beard, 545 U.S. 374, 390 (2005). 
Significantly, this Court refused to engage in 
speculation to rationalize counsel’s conduct. In 
Williams, the Court stated a capital defense lawyer 
has an obligation to “conduct a thorough 
investigation of the defendant’s background.” 529 
U.S. at 396.  Relying on the record, this Court found 
that trial counsel’s failure to present mitigation 
evidence was not a strategic choice, but resulted from 
of mistake of law, poor judgment, and lack of 
preparation. Id. at 395-397.  Likewise, in Wiggins, 
the Court found counsel’s performance deficient for 
presenting a “halfhearted mitigation case” and 
determined that the record highlighted “the 
unreasonableness of counsel’s conduct.” 539 U.S. at 
526.  Similarly, in Rompilla, the Court examined the 
record to determine that trial counsel’s investigation 
of mitigating evidence fell “below the line of 
reasonable practice.” 545 U.S. at 390.  These cases 
unequivocally confirm that defense counsel has an 
obligation to investigate mitigating evidence. 
Likewise, the American Bar Association professional 
standards (“ABA Standards”), which this Court 
referred to in Strickland when formulating the test 
to determine effective assistance of counsel,6  
requires capital counsel to thoroughly investigate  

                                            
6 This Court also evaluated counsel’s performance according 

to the ABA Standards in its decisions in Williams and 
Rompilla.  See Williams, 529 U.S. at 396 (citing 1 ABA 
Standards for Criminal Justice 4-4.1, cmt. 4-55 (2d ed. 1980)); 
Rompilla, 545 U.S. at 387 (citing 1 ABA Standards for Criminal 
Justice 4-4.1 (2d ed. 1982 Supp.)). 
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mitigating evidence. Wiggins, 539 U.S. at 524-25 
(citing Strickland v. Washington, 466 U.S. 668, 688 
(1984)).7   

Attempting to reconcile trial counsel’s utter lack 
of preparation with the standards for attorney 
performance articulated by this Court and the ABA, 
the Chandler majority chose to go outside the record 
and speculate in order to rationalize trial counsel’s 
performance. However, the Chandler dissent refused 
to “place[ ] the acceptable level of attorney assistance 
so low,” emphasizing “that before condemning a man 
to death, we should expect and require more of an 
advocate.” Id. at 1343 (Birch J., dissenting).  Relying 
on this Court’s decisions in Strickland and Williams, 
as well as the ABA Standards, the dissent 
determined that defense counsel had an obligation to 
investigate mitigating evidence. Id. at 1347-49 
(Barkett, J., dissenting).  The dissent sharply 
criticized the majority’s post hoc counterfactual 
rationalization, and found that in a case where “the 
evidence of guilt was not overwhelming”8 and strong 

                                            
7 The ABA Guidelines for the Appointment and 

Performance of Counsel in Death Penalty Cases provide that 
investigations into mitigating evidence “should comprise efforts 
to discover all reasonably available mitigating evidence and 
evidence to rebut any aggravating evidence that may be 
introduced by the prosecutor.” 11.4.1 (C) (1989). 

8 Chandler, a marijuana grower from Alabama, was 
convicted of conspiracy to commit murder for offering $500 to 
Charles Ray Jarrell to kill Marlin Shuler.  The case depended 
solely on the testimony of Jarrell, the actual shooter, who in 
exchange for a plea bargain, testified at trial against Chandler. 
However, there was question regarding whether Chandler was 
involved in the murder since it was revealed that Jarrell had 
his own motivations for committing the murder that were 
independent from any inducement that Chandler may have 
provided. Chandler, 218 F.3d at 1310-11; Id. at 1358 (Barkett, 
J., dissenting).  After Chandler’s conviction, Jarrell recanted his 
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mitigation evidence existed, there was a reasonable 
probability that the defendant would not have been 
sentenced to death but for counsel’s ineffective 
assistance. Id. at 1358-1361.9  

B. By Limiting the Performance 
Inquiry in Tice to the Actions of 
Defendant’s Actual Counsel the 
Fourth Circuit Reinforced the 
Guarantees of the Sixth 
Amendment  

The Fourth Circuit’s refusal to engage in 
counterfactual rationalization to justify the deficient 
performance of defense counsel in Tice not only 
preserved the defendant’s right to effective 
assistance of counsel, but also safeguarded an 
innocent defendant from wrongful conviction. In 
Tice, the defendant was on trial for murder and rape. 
647 F.3d at 89. There was no independent 
eyewitness testimony, fingerprint, DNA, or other 
scientific evidence implicating him. Id. at 99.  The 
crux of the prosecution’s case was co-defendant’s 
testimony and the defendant’s custodial statements. 
Id. However, co-defendant’s proven bias, impeached 

                                                                                          
testimony and said that he acted alone. See Garry Mitchell, 
Clinton Commutes Execution Sentence, WASH. POST (Jan. 20, 
2001, 6:48 PM), http://www.washingtonpost.com/wp-
srv/aponline/20010120/aponline184839_000.htm. 

 
9 On January 20, 2001, President Clinton commuted Ronald 

Chandler’s death sentence to life in prison.  See Commutations, 
Remissions, and Reprieves Granted by President William J. 
Clinton (1993-2001), U.S. DEP’T OF JUST., 
https://www.justice.gov/pardon/clinton-commutations (last 
updated Jan. 26, 2015).  
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testimony and inconsistent version of events made 
him an unreliable witness. Id. at 91-92,109-10. 
Furthermore, a jail house confession, and later 
conviction, for the murder from a rapist whose DNA 
was found at the crime scene substantially weakened 
the prosecution’s case further. Id. at 89. Without the 
defendant’s custodial confession there was little 
evidence of his guilt.  Despite defense counsel’s 
overall capable performance at trial, his failure to 
move for suppression of his client’s custodial 
statement was a critical error. Id. at 106. The 
defendant was found guilty of rape and murder and 
sentenced to life in prison. Id. at 89.10   

At a state habeas evidentiary hearing that 
focused upon trial counsel’s performance, counsel 
admitted that he overlooked police notes where the 
defendant invoked his rights to remain silent and to 
counsel. Id. at 97-98.  The habeas court determined 
that defense counsel’s performance was deficient and 
the defendant was prejudiced. Id. at 99. While the 
Supreme Court of Virginia agreed that counsel 
provided ineffective assistance, it ruled that there 
was not adequate prejudice to establish that the 

                                            
10 Derek Tice was one of four men referred to as the 

“Norfolk Four,” who were convicted in 1999 for the 1997 rape 
and murder of Michelle Moore-Bosko in Norfolk, Virginia. All of 
their convictions were largely based on false confessions, which 
the men maintained were coerced with threats of receiving the 
death penalty if they did not plead guilty. Three of the four 
men, Tice, Danial Williams, and Joseph Dick, were sentenced to 
one or more life sentences in prison without the possibility of 
parole due to their having either pleaded guilty to or having 
been convicted of the murder, while Eric Wilson was convicted 
of rape and sentenced to 8½ years in prison. See generally 
Wilson v. Flaherty, 689 F.3d 332 (4th Cir. 2012); Williams v. 
Brown, 2016 U.S. Dist. LEXIS 132273 (E.D. Va., Sep. 26, 2016). 
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jury’s verdict would have differed but for counsel’s 
error. Id. Both the federal district court and a 
unanimous Fourth Circuit panel refused to speculate 
and credit defense counsel’s omission as a tactical 
decision. Id. at 105. Assessing counsel’s performance 
according to Strickland, the panel determined, 
“[t]here is simply nothing we can discern from the 
record that would excuse the defense team’s failure 
to move to suppress Tice’s confession.” Id. at 106.  
The Fourth Circuit affirmed the district court’s grant 
of habeas relief. Id. at 111. It determined that if the 
confession had been suppressed, there was a 
“reasonable probability that the jury would have 
returned a different verdict.” Id.  Unlike the 
Eleventh Circuit’s decision in Chandler, the Fourth 
Circuit’s decision in Tice stayed true to Strickland. 
The Fourth Circuit’s unwillingness to justify defense 
counsel’s isolated, but egregious error safeguarded a 
defendant who was later proven innocent, from a 
conviction based on unreliable evidence. On August 
4, 2011, after the Fourth Circuit’s decision, Derek 
Tice became the first of the Norfolk Four to be 
exonerated when prosecutors announced that they 
would not retry him and dismissed the charges.11  

                                            
11  Louis Hansen, Charges Dropped, Norfolk Four Member 

Cleared, VIRGINIAN PILOT (Aug. 5, 2011), 
http://pilotonline.com/news/local/crime/charges-dropped-norfolk-
four-member-cleared/article_814fe120-2af2-576e-ace6-
97a2228c9fb8.html. The convictions of Danial Williams and 
Joseph Dick were later vacated. See generally Williams v. 
Brown, 2016 U.S. Dist. LEXIS 132273 (E.D. Va., Sep. 26, 2016). 
Eric Wilson was unable to challenge his conviction because he 
completed his sentence. See Alanna Durkin Richer, Norfolk 
Four Seek Pardons from Va. Governor, THE ASSOCIATED PRESS 
(Dec. 8, 2016),  
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 A comparison of the results in Chandler and 
Tice highlight the difference between the minority 
and the majority rule. The minority rule allows the 
court to step away from the record and ignore plainly 
deficient attorney performance if a court can identify 
some hypothetical rationale for the attorney’s 
actions. Courts following this rule find adequate 
performance even when the record shows that 
counsel’s actions were the result of poor judgment, 
ignorance, and lack of preparation. The minority rule 
is inconsistent with Strickland and its progeny.  On 
the other hand, the majority rule focuses upon the 
actions of defendant’s actual attorney to determine 
whether the challenged acts or omissions are the 
result of unreasonable professional judgment. This 
rule does not excuse blatant incompetence. The 
majority rule reinforces the guarantees of the Sixth 
Amendment right to effective assistance of counsel 
and must be affirmed nationwide.   

 

III. ADHERENCE TO STRICKLAND IS 
NECESSARY TO ENSURE ALL 
CONSTITUTIONAL RIGHTS OF THE 
ACCUSED  

For the adversarial process to work properly and 
yield just results, it is imperative persons facing a 
criminal charge receive the effective assistance of 
counsel.  Constitutional rights are not self-executing; 
persons charged with a crime require the guiding 
hand of counsel to timely and effectively assert their 

                                                                                          
http://bigstory.ap.org/article/192141058ca14ed09d1dc25a58

0e9d4b/apnewsbreak-norfolk-four-seek-pardons-va-governor 
(last visited February 3, 2016). 
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rights and interests.   Where an attorney fails to 
properly assert an accused’s fundamental rights, 
judicial review of those errors can be forever lost. See 
Wainwright v. Sykes, 433 U.S. 72, 86-89 (1977) 
(requiring “cause” and “prejudice” for federal habeas 
review of a claim defaulted under state procedural 
rules).   An assessment of whether an attorney’s 
conduct is ineffective may be the only way a court 
can consider whether trial errors undermined the 
integrity of the verdict.  Strickland’s importance, 
therefore goes far beyond the right to counsel.   

This Court has made clear that “[a] fair 
assessment of attorney performance requires that 
every effort be made to eliminate the distorting 
effects of hindsight, to reconstruct the circumstances 
of counsel’s challenged conduct, and to evaluate the 
conduct from counsel’s perspective at the time.”  
Strickland, 466 U.S. at 689. This fact-anchored 
evaluation has governed the review of deficient 
performance-based ineffective assistance claims ever 
since.  See Burger v. Kemp, 483 U.S. 776, 788-95, 
811-17 (1987) (focusing solely on the actions and 
omission of counsel and the circumstance of the case 
in finding counsel’s performance effective); Williams, 
529 U.S. at 395-397 (reviewing the record facts to 
find that trial counsel’s failure to adequately prepare 
for the capital sentencing trial was deficient); accord 
Wiggins, 539 U.S. at 522 and Rompilla, 545 U.S. at 
382-89.  The balance struck by the Court, in 
providing a careful,  but deferential assessment of an 
attorney’s conduct is necessary.    

Our clients rely on us to make decisions in the 
exercise of our reasonable professional judgment and 
so does this Court.  This Court has made clear that 
advice or a strategic decision based on an inadequate 
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understanding of the law – of the kind affirmed by 
the Colorado court, see Pet. App. 26a-27a– will be 
regarded as deficient performance.  In Padilla v. 
Kentucky, 559 U.S. 356 (2010), the Court held that 
trial’s counsel performance was clearly substandard 
under Strickland where trial counsel’s failed to 
accurately inform Padilla of the consequences of a 
felony guilty plea concerning deportation: “Padilla’s 
counsel provided him false assurance that his 
conviction would not result in his removal from this 
country.  This is not a hard case in which to find 
deficiency.” Id. at 368.  Most recently, in Hinton v. 
Alabama, 134 S.Ct. 1081 (2014), a unanimous Court 
found that counsel’s “failure to request additional 
funding in order to replace an expert he knew to be 
inadequate because he mistakenly believed that he 
had received all he could get under Alabama law 
constituted deficient performance.”  Id. at 1088.  The 
Court regarded this analysis as a “straightforward 
application of our ineffective-assistance-of-counsel 
precedents.” 134 S.Ct. at 1087. The court below 
misread this Court’s decisions in Harrington v. 
Richter, 562 U.S. 86 (2011) and Cullen v. Pinholster, 
563 U.S. 170 (2011) to permit counterfactual 
speculation about trial counsel’s strategy.  Neither 
made any doctrinal change to Strickland. Richter 
and Pinholster are federal habeas corpus cases, and 
the federal review was not de novo, but governed by 
the demanding limitation on relief standard found in 
28 U.S.C. § 2254(d). See Richter, 562 U.S. at 101 
(explaining that “[t]he pivotal question [in habeas] is 
whether the state court’s application of the 
Strickland standard was unreasonable. This is 
different from asking whether defense counsel’s 
performance fell below Strickland’s standard.); 
Pinholster, 563 U.S. at 188-190 (“Our review of the 



22 

 

California Supreme Court's decision is thus doubly 
deferential.”) (internal quotation marks and citation 
omitted). 

This Court, therefore, has consistently recognized 
that review of alleged deficient performance must be 
based upon the fact and circumstances of the actual 
representation. Deviation from this fundamental 
element of ineffectiveness review is contrary to the 
tenants of Strickland. 

CONCLUSION 

 

WHEREFORE, for the foregoing reasons, amicus 
curiae National Association of Criminal Defense 
Lawyers supports Petitioner’s request for a Writ of 
Certiorari and urges this Court to accept this case for 
review. 
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