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(i) 

QUESTION PRESENTED 
Section 301(c) of the Copyright Act states that 

“[w]ith respect to sound recordings fixed before Feb-
ruary 15, 1972, any rights or remedies under the 
common law or statutes of any State shall not be an-
nulled or limited [by the Copyright Act] until Febru-
ary 15, 2067.”       

The question presented is whether the Second Cir-
cuit erred in holding, contrary to the considered view 
of the United States Copyright Office and in conflict 
with New York state appellate courts, that when 
Congress enacted the Digital Millennium Copyright 
Act and added section 512 to the Copyright Act, it 
implicitly limited and preempted the very state-law 
rights and remedies that section 301(c) says “shall 
not be annulled or limited.”   
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PARTIES TO THE PROCEEDINGS 
The petitioners herein, plaintiffs/appellees-cross-

appellants below, are Capitol Records, LLC, Caroline 
Records, Inc., Virgin Records America, Inc., EMI 
Blackwood Music, Inc., EMI April Music, Inc., EMI 
Virgin Music, Inc., Colgems-EMI Music, Inc., EMI 
Virgin Songs, Inc., EMI Gold Horizon Music Corp., 
EMI Unart Catalog, Inc., Stone Diamond Music Cor-
poration, EMI U Catalog, Inc., and Jobete Music Co., 
Inc. 

The respondents herein, defendants/appellants-
cross-appellees below, are Vimeo, LLC, Connected 
Ventures, LLC, and Does 1-20 inclusive. 
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CORPORATE DISCLOSURE  
PURSUANT TO RULE 29.6 

Petitioners Caroline Records, Inc. and Virgin Rec-
ords America, Inc. have merged into Petitioner Capi-
tol Records, LLC, a Delaware limited liability compa-
ny. Capitol Records, LLC’s parent companies include 
Virgin Records CM Holdings, Inc., a Delaware corpo-
ration; EMI RM US, Inc., a Delaware corporation; 
EMI Group Inc., a Delaware corporation; and Univer-
sal Music Group, Inc., a Delaware corporation. The 
ultimate parent of Capitol Records, LLC is Vivendi, 
S.A., a publicly traded French corporation.  

Petitioners EMI Blackwood Music, Inc., EMI April 
Music, Inc., EMI Virgin Music, Inc., Colgems-EMI 
Music, Inc., EMI Virgin Songs, Inc., EMI Gold Hori-
zon Music Corp., EMI U Catalog, Inc., EMI Unart 
Catalog Inc., Jobete Music Co., Inc., and Stone Dia-
mond Music Corporation are all partially owned, in-
direct subsidiaries of Sony Corporation, a publicly-
traded company organized under the laws of Japan. 
No publicly traded company other than Sony Corpo-
ration owns more than 10% of their stock. 
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PETITION FOR A WRIT OF CERTIORARI 
Petitioners Capitol Records, LLC, Caroline Records, 

Inc., Virgin Records America, Inc., EMI Blackwood 
Music, Inc., EMI April Music, Inc., EMI Virgin Music, 
Inc., Colgems-EMI Music, Inc., EMI Virgin Songs, 
Inc., EMI Gold Horizon Music Corp., EMI Unart Cat-
alog Inc., Stone Diamond Music Corporation, EMI U 
Catalog, Inc., and Jobete Music Co., Inc. (collectively, 
“Capitol Records”) respectfully petition for a writ of 
certiorari to review the judgment of the United States 
Court of Appeals for the Second Circuit. 

OPINIONS BELOW 
The Second Circuit’s opinion is available at 826 

F.3d 78 and is reproduced at Pet. App. 1a-40a. The 
Second Circuit vacated in part an order of the South-
ern District of New York (Abrams, J.). The district 
court’s initial opinion is available at 972 F. Supp. 2d 
500 and is reproduced at Pet. App. 74a-144a. Upon 
subsequent briefing, including with respect to Re-
spondents’ request that the statutory question here 
presented be certified for interlocutory review, the 
district court amended its initial order in an opinion 
available at 972 F. Supp. 2d 537 and reproduced at 
Pet. App. 41a-73a. 

JURISDICTION 
The Second Circuit entered judgment on June 16, 

2016, Pet. App. 1a-40a, and denied Petitioners’ peti-
tion for en banc rehearing on August 15, 2016, Pet. 
App. 145a-147a. On October 31, 2016, Justice Gins-
burg extended the time for filing the petition to De-
cember 14, 2016. This Court has jurisdiction under 28 
U.S.C. § 1254(1). 
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STATUTORY PROVISIONS INVOLVED 
Sections 301 and 512 of Title 17 U.S.C. are repro-

duced at Pet. App. 148a-169a. 

INTRODUCTION 
On February 15, 1972, Congress made sound re-

cordings eligible for federal copyright protection for 
the very first time. It did so against a backdrop of 
more than 100 years of state-law protection for such 
recordings. And Congress specifically determined 
that those state-law protections should remain in 
place for pre-existing recordings. To that end, section 
301(c) of the Copyright Act today provides that, with 
respect to sound recordings fixed before February 15, 
1972, “rights or remedies under the common law or 
statutes of any State shall not be annulled or limited 
by [the Copyright Act] until February 15, 2067.” 17 
U.S.C. § 301(c). As this Court has recognized, stat-
utes such as this, which announce the regulatory 
primacy of the States in an area potentially subject to 
Congressional control, “transform[] the legal land-
scape by overturning the normal rules of pre-
emption.” U.S. Dep’t of Treasury v. Fabe, 508 U.S. 
491, 507 (1993). That is, they “impos[e] what is, in 
effect, a clear-statement rule” that “state laws . . . do 
not yield to conflicting federal statutes unless a fed-
eral statute specifically requires otherwise.” Id. 

The Second Circuit disregarded this clear di-
rective. It held that the 1998 enactment of the Digital 
Millennium Copyright Act (“DMCA”) modified the 
rule of state-law exclusivity established by section 
301(c) and effected the precise annulment and limita-
tion of state law rights and remedies that Congress 
had ruled out. The lower court did so despite the fact 
that the DMCA does not say a single word about 
state-law rights in pre-1972 sound recordings nor 
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about section 301(c). And it did so even though Con-
gress enacted the DMCA one day after it expressly 
re-enacted, and extended by 20 years (until 2067), 
section 301(c)’s express rule of state-law supremacy. 

The Second Circuit’s decision puts it in square 
conflict with the state courts of New York, see UMG 
Recordings, Inc. v. Escape Media Grp., Inc., 107 
A.D.3d 51 (2013), and the United States Copyright 
Office, and reads the Copyright Act in a manner con-
trary to this Court’s decisions. The lower court set 
aside the statutory language, and the legislative bal-
ance of competing interests that language reflects, in 
favor of its own policy judgments. Its decision strips 
owners of pre-1972 sound recordings of state-law 
rights and remedies, even though they have been ac-
corded none of the federal rights and remedies the 
Copyright Act provides. That cannot be what Con-
gress intended. 

When Congress decided to make sound recordings 
eligible for federal copyright protection, it was keenly 
aware that the States had been creating and protect-
ing property rights in such recordings for decades. In 
keeping with historical practice, Congress decided not 
to disturb those vested state-law rights. See Act of 
Feb. 3, 1831, ch. 16, § 1, 4 Stat. 436, 436 (making mu-
sical compositions copyrightable on a prospective ba-
sis only); Act of Mar. 3, 1865, ch. 126, § 1, 13 Stat. 
540, 540 (same as to photographs). Congress instead 
provided that “nothing in [the Copyright Act] shall be 
applied retroactively or construed as affecting in any 
way any rights with respect to sound recordings fixed 
before the effective date of this Act.” Pub. L. No. 92-
140, § 3, 85 Stat. 391, 392 (1971). Today, 17 U.S.C. 
§ 301(c) carries forward that consistent legislative 
judgment, declaring that “[w]ith respect to sound re-
cordings fixed before February 15, 1972, any rights or 
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remedies under the common law or statutes of any 
State shall not be annulled or limited by this title un-
til February 15, 2067.”   

Moreover, in 2009, Congress directed the Copy-
right Office to “conduct a study on the desirability of 
and means for bringing sound recordings fixed before 
February 15, 1972, under federal jurisdiction.” 2 Om-
nibus Appropriations Act, 2009, H. Comm. on Appro-
priations on H.R. 1105, Public Law 111-8, Legislative 
Text and Explanatory Statement 1769 (Comm. Print 
2009). The obvious import of that directive is that 
pre-1972 sound recordings are not currently “under 
federal jurisdiction.” The Copyright Office unsurpris-
ingly echoed that conclusion in its report to Congress. 
See U.S. Copyright Office, Federal Copyright Protec-
tion for Pre-1972 Sound Recordings 130-32 (Dec. 
2011) (“Copyright Office Report”). 

Despite all that, the Second Circuit held that 
state-law rights and remedies in pre-1972 sound re-
cordings are preempted, in part, by federal law. It  
reasoned that, without saying so expressly, Congress 
carved a “tiny exception” (Pet. App. 24a) to sec-
tion 301(c)’s general rule of state-law exclusivity 
when it enacted the DMCA.  

That conclusion is plainly incorrect. The DMCA 
sought in principal part to address “the ease with 
which pirates could copy and distribute a copyrighta-
ble work in digital form.” Microsoft Corp. v. AT&T 
Corp., 550 U.S. 437, 458 (2007). It did so by pairing 
expanded protections for owners of federally-
protected works (including increased sanctions for 
online violators of federal rights), with new “safe har-
bor” defenses against liability for certain internet 
service providers—those willing to take responsible 
and effective actions to help meet the challenges pre-
sented by online piracy.  
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The Second Circuit improperly altered that legis-
lative balance by finding that one of these “safe har-
bor” defenses, codified at 17 U.S.C. § 512(c), applies 
to pre-1972 sound recordings, even though those re-
cordings gained none of the additional protection pro-
vided in the DMCA or in the Copyright Act generally.  

In reaching this conclusion, the Second Circuit dis-
carded the views of the Copyright Office on the mean-
ing of the Copyright Act and ignored entirely the con-
trary conclusion of the New York courts. See Escape 
Media Grp., 107 A.D.3d at 59 (agreeing with Copy-
right Office that “Congress intended for the DMCA 
only to apply to post-1972 works”). Contrary to con-
trolling precedent, e.g., Bond v. United States, 134 S. 
Ct. 2077, 2088-89 (2014), it interpreted a federal en-
actment that says nothing about state-law preemp-
tion as overriding state law—and did so even though 
Congress expressly and unequivocally gave primacy 
in this area to state law. See 17 U.S.C. § 301(c). And 
in conflict with decisions of this Court, the Second 
Circuit held that “the phrase ‘infringement of copy-
right’ does include infringement of state laws of copy-
right” (Pet. App.19a), even though it is “settled” that 
this phrase, as used in the Copyright Act, applies ex-
clusively to violations of federal rights. See, e.g., Tele-
prompter Corp. v. CBS, Inc., 415 U.S. 394, 398 n.2 
(1974) (citing 1 M. Nimmer, Copyright, § 100, at 376 
(1973)); Fortnightly Corp. v. United Artists Television, 
Inc., 392 U.S. 390, 395 n.10 (1968).   

The Second Circuit ran through all of these stop 
signs because of its desire to further “the purpose” 
that it thought the DMCA “was intended to achieve.” 
Pet. App. 21a. The signal flaw in that approach is 
that it failed to take seriously the policy choice that 
Congress made in 1971 and has reaffirmed multiple 
times since, including in the present text of section 
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301(c): Rights in pre-1972 sound recordings, and 
remedies for violations of those rights, are matters for 
the States to regulate and control. This Court should 
review and reverse the Second Circuit’s contrary de-
cision. 

STATEMENT OF THE CASE 
1. The Parties. Petitioners are record and music 

publishing companies that produce, market, distrib-
ute, and own hundreds of thousands of sound record-
ings and music compositions. Capitol Records owns 
some of the most valuable sound recordings ever 
made. Many of them, including recordings by legend-
ary artists like the Beach Boys, The Beatles, and Nat 
King Cole, were made prior to 1972. Capitol Records 
regularly licenses these recordings for use in audio-
visual works, including motion pictures, television, 
and on the Internet. 

Respondents Vimeo, LLC and Connected Ventures, 
LLC (collectively, “Vimeo”) operate a website called 
Vimeo.com, to which users can upload videos which 
are then made available to the public by Vimeo. Pet. 
App. 9a. To populate its website, Vimeo encourages 
its users and employees to create videos and upload 
them to the site—including videos that use music 
owned by Capitol Records and others. Vimeo indexes 
its videos, organizes them into categories, inserts 
“metatags” identifying their content, and sells adver-
tising which it places with the videos. Vimeo pro-
motes its site as a destination for “creative” content 
and “original” works, and its employees “curate” the 
videos posted to the website, exercising unrestricted 
editorial control to remove or block viewing of content 
that they deem not “creative” or otherwise 
“Vimeoesque.” Br. for Pls.-Appellees-Cross-Appel-
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lants at 6-7, Capitol Records v. Vimeo, 826 F.3d 78 
(2d Cir. 2007) (No. 14-1048) (ECF No. 113).  

While Vimeo polices its site to ensure that its users 
do not use copyrighted visual content, such as movie, 
television, or video game material, it does not make 
any effort to curb infringing use of audio content. Pet. 
App. 10a-11a. To the contrary, Vimeo encourages its 
users to include recorded music, including music 
owned by Petitioners, in their videos, and to do so 
without regard for the rights of the owners. Id. at 
11a. Vimeo employees are aware of this unauthorized 
use because, as the record shows, they review, inter-
act with, and promote videos that use copyrighted 
music. Id. Vimeo employees, identifying themselves 
by name and as Vimeo “Staff,” have copied and used 
popular, commercial music, including music owned by 
Capitol Records, in videos that they personally make 
available on Vimeo.com to be viewed, copied, and dis-
tributed. Id. at 103a-105a, 132a. And when users 
asked directly whether it was permissible to use cop-
yrighted music, Vimeo employees responded with an-
swers like “[d]on’t ask, don’t tell,” and “[w]e can’t offi-
cially tell you that using copyright music is okay. 
But . . . .” Id. at 11a (first alteration in original).   

Through these activities, Vimeo.com has become 
one of the top ten online distributors of Internet vid-
eo. As of 2015, Vimeo.com had 115 million videos in 
its database, which were viewed by 240 million users 
monthly. IAC Q3 2016 Shareholder Letter at 7 (Nov. 
2, 2016), http://ir.iac.com/results.cfm. At one time, 
Vimeo estimated that 10-20% of the videos on its 
website included unlicensed music. See Exh. 25 to 
Decl. of Russell J. Frackman at 25, Capitol Records, 
LLC, et al., v. Vimeo LLC, et al., 972 F. Supp. 2d 537 
(S.D.N.Y. 2013) (No. 09-cv-10101) (ECF No. 93-5).  
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2. Historical Background. Sound recording technol-
ogy first emerged in the 19th century and became 
ubiquitous in American life early in the 20th century. 
Copyright Office Report at 7-8. Nonetheless, sound 
recordings did not become eligible for federal copy-
right protection until the early 1970s. This circum-
stance was not due to inattention on the part of Con-
gress. At least 30 bills that would have extended fed-
eral protection to sound recordings were introduced 
between 1925 and 1951 alone, and still others were 
introduced between 1951 and 1971. Id. at 9-10. But 
none passed, with one after another sunk by concerns 
about “technical deficiencies and concerns about their 
constitutionality,” as well as the competing economic 
interests of affected groups. Id.  

In the absence of federal protection, the States es-
tablished significant property rights in sound record-
ings and used statutory and common-law copyright 
and unfair competition laws, and even criminal stat-
utes, to protect those rights. See generally S.A. Dia-
mond, Sound Recordings and Phonorecords: History 
and Current Law, 1979 U. Ill. L.F. 337, 345-51; Copy-
right Office Report at 36-48 (describing these statuto-
ry and common law protections in California, Illinois, 
Michigan, New York, New Jersey, North Carolina, 
and other States).   

3. Congress Creates New Federal Rights But Pre-
serves Existing State-Law Rights. In the early 1970s, 
prompted by escalating music piracy, by questions 
about whether federal copyright law had impliedly 
preempted state-law protections for sound recordings, 
and by a perception that new legislation would boost 
the nation’s position in upcoming treaty negotiations, 
Congress resolved to act. See Copyright Office Report 
at 11 (citing H.R. Rep. No. 92-487, at 2 (1971)). On 
November 15, 1971, Congress passed the Sound Re-
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cording Amendment Act, which for the first time ex-
tended federal copyright protection to sound record-
ings. Pub. L. No. 92-140, § 1(a), 85 Stat. at 391. The 
statute’s grant of protection was explicitly prospec-
tive—Congress mandated that the law “shall apply 
only to sound recordings fixed, published and copy-
righted on and after the effective date” of the law, i.e., 
February 15, 1972. Id. § 3, 85 Stat. at 392. And to 
rule out any argument that the statute had preempt-
ed state law by implication, Congress declared that 
“nothing in [the Copyright Act] shall be applied ret-
roactively or construed as affecting in any way any 
rights with respect to sound recordings fixed before” 
February 15, 1972. Id. This Court soon thereafter 
upheld state power to protect pre-1972 recordings 
against unauthorized uses, overruling, inter alia, a 
contention that Congress had impliedly preempted 
state laws by enacting copyright provisions that did 
not specifically address sound recordings. See Gold-
stein v. California, 412 U.S. 546, 561-70 (1973). And 
in the course of its analysis, the Court specifically 
addressed section 3 of the Sound Recording Amend-
ment Act, observing that the plain import of this pro-
vision was that “Congress did not intend to alter the 
legal relationships which govern these [pre-1972] re-
cordings.” Id. at 552.      

In 1976, Congress enacted the first comprehensive 
revision of federal copyright law since 1909. In doing 
so, Congress expressly reaffirmed its decision to re-
serve exclusively to the States the protection and 
regulation of rights in pre-1972 sound recordings. 
Specifically, the 1976 Act provided: 

With respect to sound recordings fixed before 
February 15, 1972, any rights or remedies under 
the common law or statutes of any State shall 
not be annulled or limited by this title until Feb-
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ruary 15, 2047. . . . Notwithstanding the provi-
sions of section 303, no sound recording fixed be-
fore February 15, 1972, shall be subject to copy-
right under this title before, on, or after Febru-
ary 15, 2047.   

Pub. L. No. 94-553, § 301(c), 90 Stat. 2541, 2572 
(1976). 

In 1998, Congress again confirmed its decision to 
preserve exclusive state jurisdiction over pre-1972 
sound recordings. It did so by extending the sunset 
date for exclusive state governance by 20 years, to 
February 15, 2067. See Pub. L. No. 105-298, § 102(a), 
112 Stat. 2827, 2827 (1998) (codified at 17 U.S.C. 
§ 301(c)).   

4. The Digital Millennium Copyright Act. One day 
after reaffirming and extending the exclusive state 
jurisdiction over pre-1972 sound recordings, Congress 
enacted the DMCA. Contrary to the Second Circuit’s 
subsequent conclusion that this statute limits previ-
ously exclusive state-law rights and remedies, the 
DMCA did not say even a single word about the just-
extended state sovereignty over pre-1972 sound re-
cordings. Nor did it say anything about preempting 
state law. The DMCA, rather, sought to protect copy-
right owners by addressing and correcting “the ease 
with which pirates could copy and distribute a copy-
rightable work in digital form,” including by 
“back[ing] with legal sanctions the efforts of copyright 
owners to protect their works from piracy behind dig-
ital walls such as encryption codes or password pro-
tections.” Microsoft, 550 U.S.at 458. In addition, the 
DMCA grants “copyright owner[s]” certain new rights 
to protect against infringement.1 For example, “copy-
                                            

1 In the Copyright Act, “‘[c]opyright owner,’ with respect to 
any one of the exclusive rights comprised in a copyright, refers 
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right owners” may obtain a subpoena compelling a 
service provider to identify individuals who engage in 
infringing activities using the service provider’s facil-
ities. 17 U.S.C. § 512(h). 

In exchange, the DMCA created new limitations on 
infringement liability for internet service providers.  
See id. § 512(a)-(d). These four limitations, or “safe 
harbors,” cover a range of provider activities, includ-
ing transitory communications, system caching, stor-
ing information at users’ direction, and information 
location tools. Where applicable, these safe harbors 
preclude awards of monetary or injunctive relief. Id.  

This case concerns one of those four safe harbors. 
The safe harbor defense set forth in section 512(c) 
shields service providers against liability “for in-
fringement of copyright by reason of the storage at 
the direction of a user of material that resides on a 
system or network controlled or operated by or for the 
service provider.” Id. § 512(c)(1). Providers must sat-
isfy a series of criteria to qualify for this protection. 
They must not have “actual knowledge” that infring-
ing materials are being stored. Id. § 512(c)(1)(A)(i). 
They also cannot have been “aware of facts or circum-
stances from which infringing activity is apparent.” 
Id. § 512(c)(1)(A)(ii). If they obtain such knowledge or 
awareness, they must “act[] expeditiously to remove, 
or disable access to, the material.” Id. 
§ 512(c)(1)(A)(iii). They may not “receive a financial 
benefit directly attributable to the infringing activity, 
in a case in which the service provider has the right 
and ability to control such activity.” Id. § 512(c)(1)(B). 
And if they receive a “notification of claimed in-

                                            
to the owner of that particular right.” 17 U.S.C. § 101. These 
exclusive federal rights are enumerated in 17 U.S.C. § 106. 
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fringement,” see id. § 512(c)(3), they must “respond 
expeditiously” to the notification, id. § 512(c)(1)(C).     

5. The Copyright Office Report. In 2009, Congress 
directed the Copyright Office to conduct a two-year 
study, upon notice and comment, “on the desirability 
of and means for bringing sound recordings fixed be-
fore February 15, 1972, under federal jurisdiction.” 
See 2 Omnibus Appropriations Act, 2009, supra, at 
1769; 155 Cong. Rec. H2397 (daily ed. Feb. 23, 2009). 
Congress further directed that the study should “cov-
er the effect of federal coverage on the preservation of 
such sound recordings, the effect on public access to 
those recordings, and the economic impact of federal 
coverage on rights holders.” 2 Omnibus Appropria-
tions Act, 2009, supra, at 1769.   

The Copyright Office Report, entitled “Federal Cop-
yright Protection for pre-1972 Sound Recordings,” 
was released in December 2011. The Report began 
from the premise that Congress “exclude[ed] pre-1972 
sound recordings from federal protection.” Copyright 
Office Report at 83. It analyzed in depth the potential 
costs and benefits of bringing pre-1972 sound record-
ings under federal dominion for the first time. Among 
the Copyright Office’s recommendations was that 
state-law rights holders should be compensated ap-
propriately for any deprivation of vested rights that 
federalization might entail. Id. at 155-56. It acknowl-
edged that the music industry had “come to rely” on 
“over a hundred years of a state-law regime,” mean-
ing that “while federal protection for pre-1972 sound 
recordings might be consistent with an overall federal 
policy of uniformity, it would arguably be inconsistent 
with the experience built up in the sound recording 
community with respect to state law.” Id. at 83. 
Moreover, “after over one hundred years of state-law 
practice, assessing rights and licenses concerning 
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pre-1972 sound recordings under federal law would 
lead to great uncertainty in how right[s] holders con-
tinue to manage their assets and could potentially 
unsettle existing contractual relationships.” Id. at 84. 
The Copyright Office ultimately concluded that these 
and other legitimate concerns could be addressed 
through appropriate legislation that comprehensively 
addressed a number of issues such as “ownership, 
term of protection, and registration,” among others. 
Id. at 139. 

In October 2011, approximately two months before 
the Report’s release, a judge of the Southern District 
of New York ruled that section 512 already applied to 
pre-1972 sound recordings. See Capitol Records, Inc. 
v. MP3tunes, LLC, 821 F. Supp. 2d 627 (S.D.N.Y. 
2011).2 The Report criticized that decision, stating 
that it was based on “highly questionable grounds” 
that “ignored the plain text of the statute” and appli-
cable guides to statutory construction. Copyright Of-
fice Report at 130-32.  

The Report highlighted four specific flaws. First, 
noting that section 512 “does not include any provi-
sion explicitly limiting remedies available for owners 
of pre-1972 sound recordings,” but instead refers to 
“infringement of copyright,” the Copyright Office said 
it “could not be more clear” that section 512 addresses 
only the “infringement of rights protected under title 
17,” i.e., federal rights. Id. at 131-32 (citing 17 U.S.C. 
§ 501 (“Infringement of Copyright”)). Second, the 
Copyright Office pointed out that this reading was 

                                            
2 A panel of the Second Circuit recently affirmed the district 

court’s ruling with respect to the safe harbor’s application to 
pre-1972 recordings, considering itself bound by the decision at 
issue here. See EMI Christian Music Grp., Inc. v. MP3tunes, 
LLC, 840 F.3d 69, 81 n.6 (2d Cir. 2016). 
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“buttressed by the language of [17 U.S.C. §] 301(c),” 
which provides that the “rights or remedies under the 
common law or statutes of any State shall not be an-
nulled or limited by [Title 17] until February 15, 
2067.” Id. The plaintiff in the MP3tunes case had as-
serted just such common law copyright claims as to 
pre-1972 recordings, claims recognized under New 
York state law. Third, the Copyright Office relied on 
two canons of construction to support its conclusion: 
the principle that exemptions from a general law are 
to be read narrowly, and the “cardinal rule” against 
implied repeal of prior statutes. Id. at 132. Finally, 
the Copyright Office noted that many other provi-
sions of the Copyright Act address “infringement of 
copyright,” and none “has ever been applied directly 
to any claims under state law.” Id. For all these rea-
sons, the Copyright Office concluded that “it is for 
Congress, not the courts, to extend the Copyright Act 
to pre-1972 sound recordings, both with respect to the 
rights granted under the Act and the limitations on 
those rights (such as section 512) set forth in the 
Act.” Id. 

6. Proceedings Below. Petitioners discovered nearly 
200 videos on Vimeo’s website that contained content 
infringing Petitioners’ copyrights, including sound 
recordings by The Beatles, The Jackson 5, and The 
Beach Boys. Pet. App. 110a. Indeed, in some instanc-
es, Vimeo employees had themselves posted videos 
containing copyrighted music without obtaining per-
mission. Petitioners also subsequently learned that 
although Vimeo policed its site for infringing video 
content, it did nothing to limit videos with infringing 
audio content. Id. at 10a-11a. In fact, employees had 
reviewed and promoted for increased visibility in-
fringing videos that used instantly recognizable mu-
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sic without taking any action to avoid or stop in-
fringement. Id. 

Petitioners  filed suit against Vimeo in the South-
ern District of New York. They sought relief based on 
Vimeo’s direct, contributory, and vicarious copyright 
infringement and inducement to infringe under fed-
eral law for the unauthorized use of their post-1972 
sound recordings, and for common-law copyright in-
fringement, misappropriation, and unfair competition 
under state law with respect to pre-1972 sound re-
cordings. Pet. App. 79a.3 Vimeo asserted, among oth-
er defenses, that it was entitled to immunity under 
the section 512(c) safe harbor. The parties cross-
moved for summary judgment as to whether Vimeo 
was entitled to that safe harbor protection. Id. at 80a. 

With respect to recordings fixed before February 
15, 1972, Capitol Records argued that the safe harbor 
was completely inapplicable because, under section 
301(c), only sound recordings fixed after that date are 
governed by Copyright Act provisions such as section 
512(c). Adopting the analysis and conclusions of the 
Copyright Office Report and the governing New York 
state court decision in Escape Media, the district 
court agreed that “it is for Congress, not the courts, to 
extend the Copyright Act to pre-1972 sound record-
ings, both with respect to the rights granted under 

                                            
3 The original complaint identified 199 specific videos that 

used some of Petitioners’ most valuable music without permis-
sion, as representative of Vimeo’s widespread infringing con-
duct.  A subsequent amended complaint identified more than 
1,000 additional sound recordings owned by Petitioners that 
were used without permission in more than 1,400 additional 
videos. Pet. App. 79a-80a. The district court has exercised sup-
plemental jurisdiction over Petitioners’ state-law claims. See 28 
U.S.C. § 1367.  
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the Act and the limitations on those rights.” Pet. App. 
142a.  

Vimeo sought permission to take an interlocutory 
appeal, averring that whether the DMCA safe har-
bors apply to pre-1972 recordings “presents an issue 
of important precedential value for many other cas-
es.” Mem. of Law in Supp. of Defs.’ (1) Mot. for Re-
consideration Pursuant to Local Rule 6.3 and (2) Mot. 
for Certification for Interlocutory Appeal Pursuant to 
28 U.S.C. § 1292(b) at 17, Capitol Records, LLC, et al. 
v. Vimeo, LLC, et al., 972 F. Supp. 2d 537 (S.D.N.Y. 
2013) (No. 09-cv-10101) (ECF No. 122) (“Vimeo’s 
Mem. of Law”). The district court certified that ques-
tion for review under 28 U.S.C. § 1292(b), and the Se-
cond Circuit granted review of that question, along 
with two others addressing the proper interpretation 
of section 512(c) as that provision applies generally to 
covered works. 

The Second Circuit reversed the district court’s 
resolution of the question presented here. The Second 
Circuit reasoned that the reference in section 512(c) 
to “infringement of copyright,” unaccompanied by the 
phrase “under this title,” indicated that section 512(c) 
was intended to provide a defense to all copyright in-
fringement claims, under both state and federal law. 
Pet. App. 18a-20a. The Second Circuit found that this 
reading was consistent with the “purpose the text 
was intended to achieve.” Id. at 21a. Finally, the Se-
cond Circuit dismissed the significance of section 
301(c), stating that section 512(c) establishes only “a 
tiny exception” to section 301(c)’s general directive 
that pre-1972 recordings are not to be subject to fed-
eral law until 2067. Id. at 24a.    

The remaining certified questions, which are not a 
subject of this Petition, were also resolved in Vimeo’s 
favor. According to the Second Circuit, Vimeo is enti-
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tled to summary judgment under the DMCA’s safe 
harbors even though: (i) Vimeo encouraged its users 
to create videos using copyrighted music; (ii) Vimeo 
employees viewed user-generated videos containing 
recognizable, copyrighted songs; and (iii) Vimeo failed 
to remove from its site videos using well-known mu-
sic that was specifically known to its employees.   

On July 14, 2016, Capitol Records sought rehearing 
en banc in a petition limited to the question now pre-
sented to this Court. The Second Circuit denied re-
hearing on August 15, 2016.  

REASONS FOR GRANTING THE PETITION 
I. THE DECISION BELOW CREATES A DI-

RECT AND INTOLERABLE SPLIT BE-
TWEEN THE SECOND CIRCUIT AND THE 
STATE COURTS OF NEW YORK. 

Diametrically opposing legal rules now apply in 
state and federal courts within New York State. In 
New York state courts, the DMCA’s safe harbor pro-
visions do not apply to pre-1972 sound recordings, 
and state law alone governs liability for unauthorized 
uses. Down the street at the federal courthouse, the 
opposite is true. Under the decision below, the safe 
harbor provisions do apply to pre-1972 recordings. 
This split makes it impossible for holders of rights in 
pre-1972 sound recordings and internet service pro-
viders alike to know what legal rules govern their 
conduct. That will be determined by the venue where 
a case is filed (or, in some cases, by motion practice 
on whether the case should be removed or remanded). 
The Court should grant review now to resolve the 
conflict and avoid wasteful forum-shopping behavior. 

New York’s rule was established by the State’s Ap-
pellate Division, First Department in UMG Record-
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ings, Inc. v. Escape Media Group, Inc., 107 A.D.3d 51 
(2013). There, the defendant, an owner and operator 
of an online service that allowed users to stream mu-
sic files, invoked the DMCA safe harbors as a defense 
to state-law claims asserted by the owner of valuable 
pre-1972 sound recordings. Id. at 53-54.   

Reversing a contrary trial court ruling, the First 
Department held that the DMCA defenses do not ap-
ply to pre-1972 sound recordings. The First Depart-
ment rooted its analysis in section 301(c) of the Copy-
right Act and its instruction that “any rights or rem-
edies under the common law or statutes of any State 
shall not be annulled or limited by this Title until 
February 15, 2067.” Id. at 54 (quoting 17 U.S.C. 
§ 301(c)). It then assessed the DMCA’s effect on that 
express rule of non-preemption in light of the canon 
that “[r]epeal or modification of a statute by implica-
tion is disfavored,” id. at 57:   

Had the DMCA never been enacted, there would 
be no question that UMG could sue [a] defendant 
in New York state courts to enforce its copyright 
in the pre-1972 recordings, as soon as it learned 
that one of the recordings had been posted on 
[the defendant’s website]. However, were the 
DMCA to apply as defendant believes, that right 
to immediately commence an action would be 
eliminated. . . . This is, at best, a limitation on 
UMG’s rights, and an implicit modification of the 
plain language of section 301(c). 

Id. at 57-58. 
The First Department declined to find an implied 

repeal, in substantial part because it saw a clear way 
to reconcile section 301(c) and the DMCA, thus avoid-
ing conflict between their respective commands. The 
court explained that “Congress explicitly, and very 
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clearly, separated the universe of sound recordings 
into two categories, one for works ’fixed’ after Febru-
ary 15, 1972, to which it granted federal copyright 
protection, and one for those fixed before that date, to 
which it did not.” Id. at 58. 

The First Department further explained that this 
reading was consistent with the DMCA’s use of the 
phrase “copyright infringer,” which is expressly de-
fined in the Copyright Act to refer to a person who 
has violated rights conferred by federal law. Id. at 56, 
58 (citing 17 U.S.C. § 501). And it noted that just one 
day before Congress enacted the DMCA, it “amended 
section 301(c) of the Copyright Act to extend for an 
additional 20 years the amount of time before the Act 
could be used to ‘annul’ or ‘limit’ the rights inherent 
in pre-1972 recordings,” id. at 59. The First Depart-
ment thus declined to find an implied repeal of sec-
tion 301(c). It held instead that “it would be far more 
appropriate for Congress, if necessary, to amend the 
DMCA to clarify its intent, than for this Court to do 
so by fiat.” Id.4   

The district court in this case expressly adopted the 
First Department’s reasoning and analysis in con-
cluding that the DMCA safe harbor defenses do not 
apply to pre-1972 sound recordings. See Pet. App. 
141a-142a (also citing Copyright Office Report at 
132). The Second Circuit, without even acknowledg-
ing the First Department’s decision, reversed, holding 
that the safe harbor does apply to pre-1972 sound re-
cordings. Id. at 14a-27a. There is accordingly a 

                                            
4 The decision in Escape Media has binding effect statewide.  

The longstanding stare decisis rule in New York is that absent 
conflict between the appellate departments, the holding of a sin-
gle department is “binding on all trial-level courts in the state.” 
People v. Turner, 5 N.Y.3d 476, 482 (2005). 
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square, direct, and consequential split between the 
Second Circuit and the New York state courts with 
respect to the question presented.   
II. THE QUESTION PRESENTED IS CRITI-

CALLY IMPORTANT TO THE MUSIC IN-
DUSTRY AND TO HOLDERS OF RIGHTS 
IN PRE-1972 SOUND RECORDINGS.   

The Second Circuit justified its reading of the 
DMCA by reasoning that it created only a “tiny ex-
ception” to section 301(c)’s categorical declaration 
that the States shall exclusively regulate and protect 
rights in pre-1972 sound recordings. To the contrary, 
the Second Circuit’s construction has far-reaching ef-
fects and, unless corrected by this Court, will serious-
ly harm holders of rights in these recordings and 
cause confusion and uncertainty for rights-holders 
and Internet service providers alike. 

Because sound recordings existed for more than a 
century before Congress made such works eligible for 
federal copyright protection, see Copyright Office Re-
port at 7, the Second Circuit’s decision affects a huge 
collection of property rights and rights holders. It di-
minishes the legal protections enjoyed by owners of 
every sound recording made in the United States pri-
or to February 15, 1972—including among them 
works of immense cultural and commercial signifi-
cance like those of The Temptations and The Su-
premes, Miles Davis, Ella Fitzgerald, Frank Sinatra, 
Pablo Casals, and Yehudi Menuhin, to name just a 
few.  

Moreover, the decision below diminishes those 
rights just where they are most vulnerable to in-
fringement—in relation to Internet copying, perfor-
mance, and distribution. Much legitimate and author-
ized exploitation of music now occurs online, but the 
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problem of online piracy has not remotely been 
solved. One study, in fact, found that the theft of mu-
sic caused annual domestic financial losses of approx-
imately $2.7 billion and the loss of more than 70,000 
jobs per year. See S.E. Siwek, Inst. For Policy Innova-
tion, The True Cost of Sound Recording Piracy to the 
U.S. Economy (2007), https://www.riaa.com/wp-
content/uploads/2015/09/20120515_SoundRecording 
Piracy.pdf .  

With respect to pre-1972 sound recordings, the Se-
cond Circuit’s decision greatly exacerbates the prob-
lem by conferring federal defenses that annul or limit 
state-law rights and remedies, without providing the 
increased protections that Congress granted in the 
DMCA (and in other provisions of the Copyright Act) 
to owners of federally-protected recordings. 

Specifically, the DMCA enhanced protections for 
federally copyrighted works by prohibiting attempts 
to circumvent technological protections against in-
fringement, see 17 U.S.C. § 1201, and by banning ef-
forts to falsify information relating to the manage-
ment of copyright information, see id. § 1202. Simi-
larly, section 512(h) of the DMCA (which the court of 
appeals did not address) allows a “copyright owner or 
a person authorized to act on the owner’s behalf” to 
seek a subpoena issued by “the clerk of any United 
States district court” that requires a service provider 
to identify “an alleged infringer.” Because this 
DMCA-provided tool is available only to “a copyright 
owner,” it is not available to owners of pre-1972 re-
cordings. Under 17 U.S.C. §§ 101 and 106, a “copy-
right owner” is an owner of a federally protected right, 
and under section 501(a), an “infringer of the copy-
right” similarly is a person “who violates any of the 
exclusive rights of the copyright owner as provided 
by” enumerated provisions of Title 17. There is no 
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justification for restricting the rights and remedies of 
owners of pre-1972 recordings while withholding the 
enhanced federal-law protections that the DMCA 
provided in exchange. But that is precisely the conse-
quence of the Second Circuit’s myopic decision.  

Nor is there any reason to believe that Congress 
viewed the section 512(c) safe harbor as a measure 
that would operate in isolation from the rest of Title 
17, including the specialized remedies that federal 
law provides to owners of federal copyrights. For ex-
ample, federal law permits owners of federal copy-
rights to obtain statutory as well as actual damages, 
17 U.S.C. § 504, costs and attorneys’ fees, id. § 505, 
and nationwide injunctive relief, id. § 502. Owners of 
pre-1972 sound recordings have none of these reme-
dies under federal law. They have access only to rem-
edies available under the laws of the States. But un-
der the Second Circuit’s decision, contrary to the 
plain language of section 301(c), those state-law rem-
edies are now limited by a federal-law defense that 
sits in the middle of a federal-law scheme—one that 
does not apply in any other respect to state-protected 
sound recordings.  

That the state-law property rights that Congress 
preserved in section 301(c) remain highly valuable to 
their owners is evidenced by the steady stream of 
cases brought to vindicate those rights. See, e.g., 
Sheridan v. Sirius Xm Radio, Inc., No. 15-7576, 2016 
WL 1060361, at *2 (D.N.J. Mar. 16, 2016) (in case 
seeking damages under New Jersey common law, 
noting plaintiffs had filed “eight related actions in 
district courts across the country”); Flo & Eddie Inc. 
v. Sirius XM Radio Inc., No. 13-5693, 2014 WL 
4725382 (C.D. Cal. Sept. 22, 2014) (radio station’s 
unauthorized broadcasting of pre-1972 sound record-
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ings violated California law)5; Capitol Records, LLC 
v. BlueBeat, Inc., 765 F. Supp. 2d 1198 (C.D. Cal. 
2010) (internet website was liable for misappropria-
tion, unfair competition, and conversion under Cali-
fornia law for disseminating pre-1972 sound record-
ings); see also Vimeo’s Mem. of Law at 17 (No. 09-cv-
10101) (ECF No. 122) (“Plaintiffs and other music 
rights-holders have filed multiple lawsuits in this 
District and the state courts within this District al-
leging that service providers and other online entities 
have infringed their copyrights in pre-1972 sound re-
cordings.”).  

The Second Circuit’s ruling does violence to the leg-
islative design and to the property rights of owners of 
pre-1972 sound recordings by diminishing owners’ 
sole recourse for unauthorized uses of the recordings 
they own. 

This Court should intervene. 
III. THE SECOND CIRCUIT’S CONCLUSION IS 

PLAINLY INCORRECT AND CONFLICTS 
IN SEVERAL RESPECTS WITH DECI-
SIONS OF THIS COURT. 

As the Second Circuit conceded, “[p]re-1972 record-
ings have never been covered by the federal copy-
right. Accordingly, copyright protection of pre-1972 
sound recordings has depended on the copyright laws 
of the states.” Pet. App. 15a; see also Capitol Records, 
                                            

5 The discovery record in the Flo & Eddie litigation revealed 
that Sirius XM alone played pre-1972 sound recordings well 
over 1 million times per year—roughly 11.8 million plays during 
a roughly seven-year period. Mem. of Points and Authorities in 
Supp. of Pltfs.’ Mot. for Preliminary Approval of Class Action 
Settlement at 9, Flo & Eddie, Inc. v. Sirius XM Radio Inc., et al., 
No. 2:13-cv-5693-PSG-GJS (C.D. Cal. Nov. 28, 2016) (ECF No. 
666-1).   
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Inc. v. Naxos of Am., Inc., 372 F.3d 471, 478-79 (2d 
Cir. 2004) (“[A]s a result of Goldstein [v. California] 
and section 301(c), it is entirely up to New York to 
determine the scope of its common law copyright with 
respect to pre-1972 sound recordings.”).  

Given this acknowledgment, which aligns with the 
plain language of section 301(c), it should have been a 
short and direct step to the conclusion that section 
512 does not apply to pre-1972 sound recordings—
particularly so because section 512 does not say any-
thing at all about preempting state law, and does not 
say anything at all about section 301(c) (let alone 
about modifying it). The Second Circuit erred in sev-
eral respects in arriving at the opposite conclusion. 

A. The Second Circuit’s Construction Of 
Section 301(c) Is Untenable. 

Any doubt about the proper construction of section 
512, standing alone, should have been resolved by the 
categorical language of section 301(c), which reflects 
Congress’s now-decades-old policy determination that 
“[w]ith respect to sound recordings fixed before Feb-
ruary 15, 1972, any rights or remedies under the 
common law or statutes of any State shall not be an-
nulled or limited [by the Copyright Act] until Febru-
ary 15, 2067.” The Second Circuit instead concluded 
that the DMCA  carved an “exception” out of section 
301(c). Pet. App. 24a.   

This Court’s precedents make clear that the Se-
cond Circuit had no warrant to read the DMCA as 
having silently modified the previously enacted sec-
tion 301(c). In an analogous context, this Court has 
held that the McCarran-Ferguson Act, which similar-
ly establishes state primacy in an area that Congress 
could choose to regulate, “transformed the legal land-
scape by overturning the normal rules of pre-emption 
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[and] impos[ed], what is, in effect, a clear-statement 
rule, a rule that state laws . . . do not yield to conflict-
ing federal statutes unless a federal statute specifi-
cally requires otherwise.” Fabe, 508 U.S. at 507; see 
also Lovilia Coal Co. v. Williams, 143 F.3d 317, 324 
(7th Cir. 1998) (“McCarran thus ‘establishes a form of 
inverse preemption, letting state law prevail over 
general federal rules’”). The same is true here: Con-
gress plainly stated that state-law rules “shall not be 
annulled or limited,” 17 U.S.C. § 301(c), and in so do-
ing made clear that it “did not intend to alter the le-
gal relationships which govern [pre-1972] record-
ings.” Goldstein, 412 U.S. at 552. That legislative de-
cision imposed a clear-statement rule that the Second 
Circuit should have applied in construing section 
512(c), but did not.  

Two canons of statutory construction articulated by 
this Court cement the point. First, “[i]t has long been 
settled . . . that we presume federal statutes do 
not . . . preempt state law.” Bond, 134 S. Ct. at 2088-
89 (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 
218, 230 (1947)). That presumption is typically ap-
plied in circumstances where Congress has not 
spelled out a specific intent to preserve state law. 
Egelhoff v. Egelhoff ex rel. Breiner, 532 U.S. 141, 151 
(2001) (presumption can be overcome where “Con-
gress has made clear its desire for pre-emption”). It 
accordingly applies with extra force where, as here, 
Congress has expressly directed that state law rather 
than federal law shall occupy the field. See 17 U.S.C. 
§ 301(c). But while the Second Circuit acknowledged 
that its decision involved a “limitation . . . asserted by 
a federal statute curtailing the operation of state 
law,” Pet. App. 25, it did not even attempt to explain 
how the presumption against preemption could be 
overcome in these circumstances. 
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The Second Circuit did, in contrast, attempt to ad-
dress the canon against implied repeal, which this 
Court has time and again described as a “cardinal 
rule” of statutory construction. See, e.g., TVA v. Hill, 
437 U.S. 153, 189 (1978). The scope of that “cardinal 
rule” is equally clear and categorical: “[U]nless the 
later statute expressly contradicts the original act or 
unless such a construction is absolutely necessary . . . 
in order that the words of the later statute shall have 
any meaning at all,” an implied repeal may not be 
found. Nat’l Ass’n of Home Builders v. Defenders of 
Wildlife, 551 U.S. 644, 662 (2007) (omission in origi-
nal) (alterations omitted). Both the Copyright Office 
and the New York Appellate Division found that can-
on directly applicable in concluding that the DMCA 
did not modify section 301(c)—particularly so because 
Congress pushed back section 301(c)’s sunset date by 
20 years just one day before enacting the DMCA. See 
Copyright Office Report at 131; Escape Media, 107 
A.D.3d at 59.  

To avoid the canon against implied repeal, the Se-
cond Circuit rewrote it. It first transformed this 
Court’s “cardinal rule” of construction into a soft sug-
gestion, one indicating  “merely that ‘repeals by im-
plication are not favored.’” Pet. App. 25a (“We also 
disagree with the Report’s citation of [Hill] for the 
proposition that ‘one section of a statute cannot be 
interpreted in a manner that implicitly repeals an-
other section.’”). Further, the Second Circuit contend-
ed that the canon against implied repeal applies only 
where the later-in-time statute says nothing at all 
about the subject-matter covered by the earlier stat-
ute. Id. Citing no affirmative support for this implau-
sibly narrow view, the Second Circuit then held that 
the canon “has no application” in this case because 
section 512(c) contains an “explicit statement,” i.e., 
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that service providers, in certain circumstances “shall 
not be liable . . . for infringement of copyright.” Id. 
(omission in original).  

That approach would eviscerate the canon. As a 
general matter, it is not at all uncommon for two fed-
eral statutes to say something explicit about the same 
subject-matter. That occurrence does not license a 
court to disregard one statute and apply only the oth-
er because of the court’s view of the preferable policy 
choice. Rather, the “only permissible justification for 
a repeal by implication is when the earlier and later 
statutes are irreconcilable.” J.E.M. Ag Supply v. Pio-
neer Hi-Bred Int’l Inc., 534 U.S. 124, 141-42 (2001). A 
court’s proper role, therefore, is to reconcile the two 
“explicit statement[s]” where possible. That is pre-
cisely what the Copyright Office identified as the 
proper approach.  

Here, moreover, only one provision expressly ad-
dresses the preemption of state-law rights and reme-
dies in pre-1972 sound recordings, and that is section 
301(c). Section 512 says nothing at all about those 
rights and remedies. It is thus doubly clear that the 
Second Circuit’s decision cannot be squared with this 
Court’s articulation or application of the canon 
against implied repeal.      

B. The Second Circuit’s Construction Of 
Section 512 Is Untenable.   

Section 512(c)(1) provides in part that “[a] service 
provider shall not be liable for monetary relief, or, ex-
cept as provided in subsection (j), for injunctive or 
other equitable relief, for infringement of copyright 
by reason of” having stored material “at the direction 
of a user,” so long as the service provider satisfies 
certain specific requirements. In construing this lan-
guage, the Second Circuit zeroed in on the phrase “in-
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fringement of copyright” and concluded that a “literal 
and natural reading” of this phrase supported the 
conclusion that the section 512(c) safe harbor applies 
to pre-1972 sound recordings protected only under 
state law, in part because “infringement of copyright” 
is not accompanied in section 512(c) by the phrase 
“under this title.” Pet. App. 19a.   

But as the Copyright Office explained, the phrase 
“infringement of copyright,” as used in the Copyright 
Act, simply does not bear that construction. To the 
contrary, this Court long ago explained that 
“[a]lthough the Copyright Act does not contain an ex-
plicit definition of infringement, it is settled that un-
authorized use of copyrighted material inconsistent 
with the ‘exclusive rights’ enumerated in § 1, consti-
tutes copyright infringement under federal law.” Tel-
eprompter Corp., 415 U.S. at 398 n.2 (emphasis add-
ed) (citing 1 M. Nimmer, Copyright, § 100, at 376 
(1973)). Put another way, though the Copyright Act 
“does not contain a definition of infringement as 
such,” the Act does delineate “infringement . . . in a 
negative fashion by the § 1 enumeration of rights ex-
clusive to the copyright holder.” Fortnightly Corp., 
392 U.S. at 395 n.10.6 

And as the Copyright Office explained, because the 
Act defines “infringement of copyright” in this “nega-
tive” fashion—by identifying an “infringer of the   
copyright” as “[a]nyone who violates any of the exclu-
sive rights of the copyright owner” enumerated in 
specified provisions of the Copyright Act—it “could 

                                            
6 Section 501 of the Copyright Act further undermines the Se-

cond Circuit’s reasoning. Titled “Infringement of Copyright,” the 
section addresses the violation of “any of the exclusive rights of 
the copyright owner as provided by sections 106 through 122.”  
17 U.S.C. § 501(a) (emphasis added).  
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not be more clear” that “the term ‘infringement of 
copyright’ only refers to infringement of rights pro-
tected under title 17, and does not include infringe-
ment of rights protected under common law or stat-
ute of any State.” Copyright Office Report at 131-32. 

The Second Circuit dismissed the Copyright Office’s 
reading, reasoning that the fact that the violation of 
rights enumerated in the federal statute is an “in-
fringement of copyright” does not mean that a viola-
tion of such federal rights is the only conduct that 
qualifies as “infringement of copyright,” and that the 
phrase could also be read to cover state-conferred 
rights because, in the Second Circuit’s view, the Cop-
yright Act supplies no express definition of the term. 
Pet. App. 18a-19a. But again, that conclusion is di-
rectly at odds with this Court’s conclusion that alt-
hough the Act does not expressly define “infringe-
ment,” it delineates its meaning “in a negative fash-
ion by the § 1 enumeration of rights exclusive to the 
copyright holder.” Fortnightly Corp., 392 U.S. at 395 
n.10. The Second Circuit failed to consider the full 
statutory context.    

That section 512(c) applies only to federal copyright 
infringement claims is further supported by section 
512’s repeated use of the term “copyright owner.” Sec-
tion 512 uses the phrase “copyright owner” 14 times 
to describe the class of persons whose property rights 
are affected by the DMCA. See, e.g., 17 U.S.C. 
§ 512(c)(3)(B)(i). The Copyright Act expressly defines 
that phrase to mean “the owner” of “any one of the 
exclusive rights comprised in a copyright.” Id. § 101. 
And the “exclusive” rights referenced in section 101 
are those enumerated in section 106 of the Act (“Ex-
clusive rights in copyrighted works”). An owner of a 
pre-1972 sound recording has no such rights under 
the statute, see id. § 301(c) (“no sound recording fixed 
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before February 15, 1972, shall be subject to copy-
right under this title before, on, or after February 15, 
2067”). Accordingly, an owner of a pre-1972 sound re-
cording is not a “copyright owner” within the mean-
ing of the Act or section 512. 

Nor is a contrary conclusion suggested by the fact 
that “infringement of copyright” in section 512 is not 
accompanied by “under this title.” Many provisions of 
the Act use the unadorned phrase “infringement of 
copyright.” But as the Copyright Office explained, 
none “has ever been applied directly to any claims 
under state law.” Copyright Office Report at 132.7 In-
deed, section 506, which does not use the phrase “un-
der this title,” imposes criminal liability for “willfully 
infring[ing] a copyright.” It is inconceivable that Con-
gress would so casually create a federal crime out of a 
state-law violation. Yet that is the precise implication 
of the Second Circuit’s reasoning. 

That inference cannot be squared with the clear ev-
idence that when Congress decides to preempt state-
law intellectual property rights, it does so expressly. 
Section 301 itself is a prime example of that methodi-
cal approach. Subsection (c), which carefully demar-
cates and preserves state-law rights in pre-1972 
                                            

7 The Copyright Office (at 132 & n.488) cited the following ex-
amples:  Copyright Act § 107 (“[T]he fair use of a copyrighted 
work . . . is not an infringement of copyright”); § 108(a) (“[I]t is 
not an infringement of copyright for a library or archives . . . to 
reproduce no more than one copy or phonorecord of a work . . .”); 
§ 111(a) (“The secondary transmission of a performance or dis-
play of a work embodied in a primary transmission is not an in-
fringement of copyright . . . .”); § 112(a)(1) (“[I]t is not an in-
fringement of copyright for a transmitting organization . . . to 
make no more than one copy or phonorecord [for licensed broad-
cast] . . . .”); and § 121(a), (c) (“not an infringement of copyright” 
to reproduce copyrighted works for accessibility to the blind and 
disabled).   
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sound recordings, is one of six subsections specifically 
addressed to federal preemption, and one of those, 
subsection (f), likewise preserves pre-existing state 
law rights in visual works created prior to the effec-
tive date of a 1991 enactment. See 17 U.S.C. § 301(f). 
Elsewhere in Title 17, when creating intellectual 
property rights for owners of mask works, Congress 
made clear that its decision would have no effect on 
any pre-existing rights created “under the common 
law or the statutes of a State.” Id. § 912(d). When 
Congress created federal rights in original designs, it 
dealt expressly with preemption of state-law rights. 
Id § 1330(1). So too when Congress established a new 
set of protections against the unauthorized fixation or 
use of live music performances. Id. § 1101(d). There is 
no basis for the Second Circuit’s conclusion that Con-
gress intended to depart from that practice in the 
DMCA, and that it did so without any express sign 
that it was marking a new path.   

C. The Second Circuit’s Policy Analysis 
Does Not Withstand Scrutiny. 

The Second Circuit’s decision rests on its view that 
“construing the safe harbor of § 512(c) as not granting 
protection to service providers from liability for state-
law-based copyright infringements would substantial-
ly defeat the statute’s purposes.” Pet. App. 26a. The 
court of appeals reached this conclusion because it 
treated the DMCA as a statute with the singular 
purpose of protecting internet service providers from 
liability. Id. But as explained, supra, at 10-11, the 
DMCA’s policy aim was broader and more balanced. 
It sought to combat online piracy, in part by increas-
ing liability for certain online violators, while also 
shielding certain actors from liability where they 
conduct themselves responsibly.   
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Further, where the intersection between two feder-
al statutes is at issue, it does not remotely do justice 
to Congress’s work to ask only what policy Congress 
sought to further through one of them.   

What the Second Circuit failed to acknowledge is 
that section 301(c) itself expresses a fundamental leg-
islative policy—Congress’s determination that the 
States alone should determine the scope of the pro-
tections that apply to pre-1972 sound recordings. 
That policy determination is longstanding, has been 
repeatedly reaffirmed, and echoes throughout this 
area of law.   

That is why Congress commissioned the Copyright 
Office to spend two years crafting a Report address-
ing whether pre-1972 sound recordings should be 
brought within federal law and, if so, how that pro-
cess should proceed. That is why numerous stake-
holders responded to the Office’s call for comment, 
and why the Copyright Office cautioned that it is  

not enough to conclude that pre-1972 sound re-
cordings should be protected under federal copy-
right law. A number of decisions must be made 
with respect to how they are brought into the 
federal system, including issues involving owner-
ship, term of protection, and registration. Indeed, 
an understanding of how these issues are to be 
addressed is crucial . . . .   

Copyright Office Report at 139.  
Against this backdrop, it is completely implausible 

that Congress would have worked a partial federali-
zation of pre-1972 sound recordings through a statute 
that does not mention such recordings, does not ad-
dress state-law preemption, does not make any provi-
sion for implementing this supposed federalization, 
and does not even mention section 301(c), the core 
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statement of Congress’s longstanding non-
federalization policy.  

The Second Circuit may have sought to further 
what it regarded as Congress’s intent, but by disre-
garding the text of sections 512 and 301(c), long-
settled canons of statutory construction, and Con-
gress’s historic approach to pre-1972 sound record-
ings, it produced a decision that “frustrates rather 
than effectuates legislative intent.” Rodriguez v. 
United States, 480 U.S. 522, 525-26 (1987) (per 
curiam). The Court should grant review, resolve the 
split the Second Circuit created, and correct that 
court’s erroneous reasoning and decision. 

CONCLUSION 
For the foregoing reasons, the petition for certiora-

ri should be granted. 
       Respectfully submitted,  
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UNITED STATES COURT OF APPEALS, 
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VIMEO, LLC, a Delaware Limited Liability Company, 
a/k/a VIMEO.COM, CONNECTED VENTURES, LLC, a 

Delaware Limited Liability Company, 
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DOES, 1-20 inclusive, 
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August Term, 2015 
Argued: November 6, 2015 

Decided: June 16, 2016 
As Amended: June 22, 2016 

———— 

OPINION 

Before: LEVAL, HALL, LYNCH, Circuit Judges: 

Leval, Circuit Judge: 

This is an interlocutory appeal on certified questions 
from rulings of the United States District Court for  
the Southern District of New York (Abrams, J.). 
interpreting the Digital Millennium Copyright Act 
of 1998 (“DMCA”). The DMCA establishes a safe 
harbor in § 512(c), which gives qualifying Internet 
service providers protection from liability for copyright 
infringement when their users upload infringing 
material on the service provider’s site and the service 
provider is unaware of the infringement. 17 U.S.C.  
§ 512(c). Defendant Vimeo, LLC1 is an Internet service 
provider, which operates a website on which members 
can post videos of their own creation, which are then 
accessible to the public at large. Plaintiffs are record 
companies and music publishing companies, which 
own copyrights in sound recordings of musical perfor-
mances. Their complaint alleges that Vimeo is liable 
to Plaintiffs for copyright infringement by reason 
of 199 videos posted on the Vimeo website, which 
contained allegedly infringing musical recordings for 
which Plaintiffs owned the rights. 

                                                            
1 Co-Defendant Connected Ventures, LLC is Vimeo’s pre-

decessor. “Defendant” or “Vimeo,” are used hereinafter to refer 
collectively to both defendants. 
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The district court ruled on motions for partial 
summary judgment addressed to whether Vimeo was 
entitled to the DMCA’s safe harbor protections. As 
for videos that allegedly infringed pre-1972 sound 
recordings, the court ruled in Plaintiffs’ favor on the 
theory that § 512(c)’s safe harbor absolves a service 
provider only from copyright liability based on the 
federal copyright statute, which does not apply to pre-
1972 sound recordings, which are protected only by 
state copyright laws. With respect to post-1972 sound 
recordings (which all agree are protected by the 
DMCA’s safe harbor when its conditions are met),  
the district court granted summary judgment to 
Vimeo as to 153 videos, mostly on the basis that 
Plaintiffs lacked evidence that Vimeo’s employees had 
viewed them. The court rejected Plaintiffs’ arguments 
that knowledge should be imputed to Vimeo by reason 
of its alleged general policy of willful blindness to 
infringement of sound recordings. And as for the 
remaining challenged videos that incorporated post-
1972 sound recordings, the court denied summary 
judgment to either side, concluding that there was a 
question of material fact whether Vimeo possessed so-
called “red flag” knowledge of circumstances that 
made infringement apparent, which would make 
Vimeo ineligible for the protection of the safe harbor 
under the terms of § 512(c). This interlocutory appeal 
focuses on three issues: (i) whether the safe harbor  
of § 512(c) applies to pre-1972 sound recordings;  
(ii) whether evidence of some viewing by Vimeo 
employees of videos that played all or virtually all of 
“recognizable” copyrighted songs was sufficient to 
satisfy the standard of red flag knowledge, which 
would make Vimeo ineligible for the DMCA safe 
harbor; and (iii) whether Plaintiffs have shown that 
Vimeo had a general policy of willful blindness to 
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infringement of sound recordings, which would justify 
imputing to Vimeo knowledge of the specific infringe-
ments. 

We affirm the district court’s rulings in part and 
vacate in part. (i) On the first question—whether  
the safe harbor protects service providers from 
infringement liability under state copyright laws—we 
conclude it does and accordingly vacate the district 
court’s grant of partial summary judgment to Plain-
tiffs on this question. (ii) As to whether some viewing 
by a service provider’s employee of a video that  
plays all or virtually all of a recognizable copyrighted 
song is sufficient to establish red flag knowledge, 
disqualifying the service provider from the benefits of 
the safe harbor, we rule that, under the standard set 
forth in Viacom International, Inc. v. YouTube, Inc., 
676 F.3d 19, 26 (2012), it does not. We therefore 
remand for reconsideration of the various denials of 
summary judgment in Vimeo’s favor. (iii) On whether 
Plaintiffs showed a general policy of willful blindness 
that disqualifies Vimeo from claiming protection of the 
safe harbor, we agree with the district court’s ruling in 
Vimeo’s favor. 

BACKGROUND 

I.  The DMCA 

“The DMCA was enacted in 1998 to implement the 
World Intellectual Property Organization Copyright 
Treaty and to update domestic copyright for the digital 
age.” Viacom, 676 F.3d at 26 (internal citations and 
quotation marks omitted). According to its legislative 
history, Title II, the Online Copyright Infringement 
Liability Limitation Act was designed to “clarif[y] the 
liability faced by service providers who transmit 
potentially infringing material over their networks,” 
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S. Rep. No. 105-190, at 2 (1998), and in the process to 
“ensure[ ] that the efficiency of the Internet will 
continue to improve and that the variety and quality 
of services on the Internet will expand.” Id. The Senate 
Report expressed the view that “without clarification 
of their liability, service providers may hesitate to 
make the necessary investment in the expansion of the 
speed and capacity of the Internet.” Id. at 8. To that 
end, the DMCA established four safe harbors, codified 
at 17 U.S.C. § 512, which protect qualifying Internet 
service providers from liability for certain claims of 
copyright infringement. Viacom, 676 F.3d at 27. This 
case focuses on the safe harbor provided by § 512(c), 
which is supplemented by protections provided in  
§ 512(m). 

These portions of the statute undertake, through 
complex provisions, to establish a compromise, which, 
on the one hand, augments the protections available 
to copyright owners, and, on the other, insulates 
service providers from liability for infringements of 
which they are unaware, contained in material posted 
to their sites by users, so as to make it commercially 
feasible for them to provide valuable Internet services 
to the public. 

The Act augments the rights of copyright owners  
by establishing a notice-and-takedown regime. The 
notice-and-takedown regime requires a service pro-
vider, to preserve its eligibility for the safe harbor, to 
“expeditiously . . . remove . . . material that is claimed 
to be infringing,” or disable access to it, whenever the 
service provider (1) receives a notice of infringing 
material on the service provider’s site or (2) otherwise 
becomes aware of the infringement or of circumstances 
making the infringement apparent. § 512(c)(1)(C), 
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(A)(iii).2 The provisions favoring Internet service 
providers, first, immunize those that qualify for the 
statute’s benefits3 from liability for copyright 
infringements posted by users on the providers’ 
websites if the service providers are unaware of the 
infringements, and, second, expressly relieve them of 
any obligation to monitor the postings of users to 
detect infringements as a condition of qualifying for 

                                                            
2 The Act provides a mechanism for restoration of the removed 

material if the user who posted the alleged infringement contests 
the copyright owner’s claim of infringement. Upon receiving  
an initial notification of infringement, the provider must, in 
addition to removing the material or disabling access to it, take 
“reasonable steps promptly to notify the [original poster] that it 
has removed or disabled access to the material.” § 512(g)(2)(A). If 
the subscriber gives the service provider a “counter notification” 
contesting infringement, the service provider must “promptly” 
provide the person who provided the initial notification with a 
copy of the counter notification and inform the person who 
provided the initial notification that it will “replace the removed 
material or cease disabling access to it in 10 business days.”  
§ 512(g)(2)(B). After those 10 days have passed, but before 14 
days have passed, the service provider must then replace the 
removed material, unless the service provider receives further 
notification from the person who provided the initial notification 
that such person has filed an action seeking a court order to 
restrain the infringing activity. § 512(g)(2)(C). 

3 To qualify for the safe harbors, a party must establish that it 
meets various threshold criteria, including that it must be a 
“service provider” as defined in the statute (for purposes of the  
§ 512(c) safe harbor, a service provider is defined as “a provider 
of online services or network access, or the operator of facilities 
therefor . . .”, § 512(k)(1)(B)); that it must have adopted and 
reasonably implemented a policy that, essentially, bans users 
who repeatedly infringe copyrights; that it must have appointed 
an agent for receipt of notices of infringements; and that it must 
accommodate standard technical measures used by copyright 
owners to identify infringements of copyrighted works. See 
Viacom, 676 F.3d at 27. 



7a 

 

the safe harbor. Service providers, however, forfeit 
entitlement to the safe harbor if they fail to expedi-
tiously remove the infringing material upon receipt of 
notification of the infringement or upon otherwise 
becoming aware of it.4 

The terms summarized above are set forth in the 
following statutory provisions: 

(c)(1) In general.—A service provider shall not be 
liable for monetary relief, or [with certain 
exceptions] for injunctive or other equitable 
relief, for infringement of copyright by 
reason of the storage at the direction of a 
user of material that resides on a system or 
network controlled or operated by or for the 
service provider, if the service provider— 

(A) 

(i) does not have actual knowledge that the 
material or an activity using the material 
on the system or network is infringing; 

                                                            
4 Plaintiffs and their amici protest that copyright owners are 

shortchanged by the compromise. They argue that the notice-and-
takedown provisions are of little value for two reasons. First, as 
soon as infringing material is taken down pursuant to their 
notifications, users post it again; second, because infringing 
postings can be downloaded by the public at large, by the time 
infringements have been removed, innumerable copies of their 
copyrighted music have been disseminated without payment to 
the owners. See Amicus Brief on behalf of the Recording Industry 
Association of America, Inc., et al., at 14-15; Amicus Brief on 
behalf of the Copyright Alliance, at 20. It may be that Congress 
overestimated the value to copyright owners of the notice-and-
takedown provisions of the statute. We have no way of knowing. 
But assuming copyright owners’ complaint has merit, the need 
for remediation is a question for Congress. We have no choice but 
to apply the statute as Congress wrote it. 
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(ii) in the absence of such actual knowledge, is 
not aware of facts or circumstances from 
which infringing activity is apparent; or 

(iii) upon obtaining such knowledge or aware-
ness, acts expeditiously to remove, or disa-
ble access to, the material; 

(B) does not receive a financial benefit directly 
attributable to the infringing activity, in a 
case in which the service provider has the 
right and ability to control such activity; and 

(C) upon notification of claimed infringement 
as described in paragraph (3), responds 
expeditiously to remove, or disable access to, 
the material that is claimed to be infringing 
or to be the subject of infringing activity. 

§ 512(c)(1)(A)-(C). 

(m) Protection of privacy.—Nothing in this 
section shall be construed to condition the 
applicability of [the safe harbor of § 512(c)] 
on— 

(1) a service provider monitoring its service  
or affirmatively seeking facts indicating 
infringing activity, [with exceptions not 
relevant to this inquiry]. 

§ 512(m)(1). 

II.  Vimeo’s Website 

Vimeo has had great success as a site for the storage 
and exhibition of videos. Its Website hosts a wide 
array of home videos, documentaries, animation, and 
independent films. Founded in 2005, as of 2012 it 
hosted more than 31 million videos and had 12.3 
million registered users in 49 countries. Approx-
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imately 43,000 new videos are uploaded to Vimeo each 
day. Users post videos onto the website without the 
intervention or active involvement of Vimeo staff, and 
Vimeo staff do not watch or prescreen videos before 
they are made available on the website. When a video 
is uploaded, it is automatically converted to Vimeo’s 
format and stored on Vimeo’s servers. Users can view 
the videos stored on Vimeo servers through a “stream-
ing” process by visiting the website, and in many 
instances can download them. 

All Vimeo users must accept its Terms of Service. 
These require, inter alia, that: users upload (1) only 
videos that they have created or participated in 
creating, and (2) only videos for which they possess all 
necessary rights and that do not infringe on any third 
party rights. Vimeo’s “Community Guidelines” also 
provide content restrictions and information about its 
copyright policy. Every time a user uploads a video, 
the Website displays three rules: (1) “I will upload 
videos I created myself,” (2) “I will not upload videos 
intended for commercial use,” and (3) “I understand 
that certain types of content are not permitted on 
Vimeo.” Nonetheless, users have the technical ability 
to upload videos that do not comply with the rules. 

Vimeo employs a “Community Team” of 16 employ-
ees to curate content. These employees identify some 
videos with a “like” sign, occasionally prepare 
commentary on a video, offer technical assistance to 
users, participate in forum discussions, and at times 
inspect videos suspected of violating Vimeo’s policies. 
So far as we are aware, the record does not indicate 
that the videos as to which the district court denied 
summary judgment were inspected by the Community 
Team for the purpose of detecting infringement. 



10a 

 

In order to upload a video to the Website, a user 
must register for a Vimeo account. Vimeo offers two 
forms of membership accounts—basic (free) and paid 
subscription services. It derives revenue from user 
subscription fees and advertising on its website—the 
vast majority of its revenue coming from subscription 
sales. Unless the posting user has limited access, any 
Internet user can view, download, and copy videos 
posted on the website for free. 

A registered user has the ability to note her “likes” 
or comment on videos, subscribe to “groups” of users 
with common interests, and subscribe to or create 
“channels” of videos based on themes. 

Vimeo uses multiple computer programs (“Mod 
Tools”) that assist its Community Team in locating 
and removing videos that may contain content that 
violates the Terms of Service. When videos and/or 
users are identified by one of these tools, Vimeo staff 
review them individually. Vimeo also enables users to 
“flag” videos that they believe violate the Terms of 
Service. Community Moderators evaluate the flagged 
content and decide whether or not to remove it. 
The flagging interface also explains how to submit a 
DMCA claim. 

Between October 2008 and November 2010, Vimeo 
deleted at least 4,000 videos in response to takedown 
notices by copyright owners. On the three identified 
occasions in which Plaintiffs had sent Vimeo takedown 
notices, the district court found that Vimeo had 
responded “expeditious[ly].” Plaintiffs did not send 
takedown notices regarding the videos involved in this 
suit. 

While it appears that Vimeo followed a practice of 
screening the visual content of posted videos for 
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infringement of films, it did not screen the audio 
portions for infringement of sound recordings. Plain-
tiffs contend that this fact, together with statements 
made by Vimeo employees (found in emails), show 
indifference and willful blindness to infringement 
of recorded music, and that Vimeo has furthermore 
actively encouraged users to post infringing videos. 
Plaintiffs’ evidence of such statements by Vimeo 
employees included the following: 

• Dalas Verdugo, a “Community Director” at 
Vimeo, responded to a user’s question that he 
“see[s] all the time at vime[o] videos, (for 
example Lip-dub) music being used that is 
copyrig[ht]ed, is there any problem with this?” 
by telling the user “[w]e allow it, however, if 
the copyright holder sent us a legal takedown 
notice, we would have to comply.” 

• Blake Whitman, a member of Vimeo’s Commu-
nity Team, responded to a question regarding 
Vimeo’s “policy with copyrighted music used as 
audio for original video content” by telling the 
user, “[d]on’t ask, don’t tell ;).”5 

• On another occasion, Whitman responded to a 
user who asked about using a Radiohead song 
in a posted video by writing, “We can’t officially 
tell you that using copyright music is okay. 
But . . . .” 

• Andrea Allen, a member of Vimeo’s Com-
munity Team, received a message from a user 
providing a link to a video and stating, “I have 
noticed several people using copyrighted music 
on Vimeo. What do you do about this?” Allen 

                                                            
5 The “;)” perhaps indicated a wink. 
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forwarded the e-mail internally with the 
comment “[i]gnoring, but sharing.” 

• In a response to an email asking whether  
a user would have copyright “issues” with 
adding the copyrighted song “Don’t Worry,  
Be Happy” by Bobby McFerrin as the “sound-
track” to a home video, Allen responded: “The 
Official answer I must give you is: While we 
cannot opine specifically on the situation you 
are referring to, adding a third party’s copy-
righted content to a video generally (but not 
always) constitutes copyright infringement 
under applicable laws . . . Off the record 
answer . . . Go ahead and post it . . . .” 

• In an e-mail sent to Whitman and Verdugo 
(and also to all@vimeo.com), Andrew Pile, the 
Vice President of Product and Development at 
Vimeo, wrote: “Who wants to start the felons 
group, where we just film shitty covers of these 
[Plaintiff EMI] songs and write ‘FUCK EMI’ at 
the end?” 

III.  Proceedings Below 

Plaintiffs filed complaints on December 10, 2009, 
charging Vimeo with direct, contributory, and vicar-
ious copyright infringement. The complaints identified 
199 videos that included recordings of music in which 
Plaintiffs claimed rights. From March 3, 2011, until 
April 4, 2012, the case was stayed pending our court’s 
decision in Viacom. 

In May, 2012, Plaintiffs sought leave to amend their 
complaints to add more than 1,000 videos to the suit. 
The Court denied the request without prejudice, on the 
ground that the additional videos would “require 
reopening of discovery and delay the timely adju-
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dication of the proposed summary judgment motions.” 
Id. 

On September 7, 2012, Vimeo moved for summary 
judgment on the basis of § 512(c)’s safe harbor. On 
November 16, 2012, Plaintiffs cross-moved for partial 
summary judgment that Vimeo was ineligible for the 
safe harbor. 

In a September 18, 2013 order, the district court 
granted partial summary judgment to Plaintiffs as to 
videos that allegedly infringed pre-1972 sound 
recordings. The court granted summary judgment to 
Vimeo under the safe harbor as to 136 videos on  
the basis that there was no evidence that Vimeo 
employees had observed them. As to videos for which 
there was evidence of some observation by Vimeo 
employees, the court denied both sides’ motions, ruling 
that there were triable issues of fact regarding 
whether Vimeo had acquired actual or red flag 
knowledge of infringement that would disqualify it 
from safe harbor protection. Id.6 The district court 
rejected Plaintiffs’ argument that Vimeo should be 
held liable under a willful blindness theory. 

On Vimeo’s motion for reconsideration, the district 
court granted Vimeo summary judgment on an 
additional 17 videos, on 15 because of insufficient 
evidence of observation by Vimeo staff, and on two 
because they contained only short portions of the 
                                                            

6 The court denied summary judgment as to ten of these videos 
because they were uploaded by Vimeo employees, explaining that 
the safe harbor extends only to material stored “at the direction 
of a user,” and “a triable issue has been raised with respect to 
whether the employees were storing their content as ‘users’ . . . 
or as employees acting within the scope of their employment.” 
This appeal does not concern the status of infringing recordings 
made by Vimeo’s employees. 
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allegedly infringed recordings, which the court found 
insufficient to support a finding of red flag knowledge. 

The court then certified two questions for interlocu-
tory appeal: “(a) Whether the DMCA’s safe-harbor 
provisions are applicable to sound recordings fixed 
prior to February 15, 1972”; and (b) “Whether, under 
the holding of Viacom, a service provider’s viewing of 
a user-generated video containing all or virtually all of 
a recognizable, copyrighted song may establish ‘facts 
or circumstances’ giving rise to ‘red flag’ knowledge 
of infringement.” This court granted Vimeo’s petition 
for interlocutory review of those two questions, and 
granted Plaintiffs’ request for interlocutory review of 
a third issue: whether Plaintiffs’ evidence showed 
willful blindness that could justify imposition of 
liability on Vimeo, notwithstanding the safe harbor 
provisions. 

DISCUSSION 

I.  Pre-1972 Recordings 

The first question we consider is whether the 
district court erred in granting partial summary 
judgment to Plaintiffs, rejecting the availability of the 
DMCA’s safe harbor for infringement of sound 
recordings fixed prior to February 15, 1972. (For 
convenience, we use the terms “pre-1972” and “post-
1972” to refer to sound recordings fixed before, or after, 
February 15, 1972.) The district court concluded that, 
with respect to sound recordings, the safe harbor 
established by § 512(c) protects only against liability 
under the federal copyright law, and that the DMCA 
consequently gives service providers no protection for 
pre-1972 recordings, which are protected only by state 
laws of copyright. 
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Confusion on this issue results from Congress’s 
convoluted treatment of sound recordings. Although 
sound recordings have existed since the 19th century, 
for reasons not easily understood Congress first 
included them within the scope of federal copyright 
protection on February 15, 1972, and the grant of 
federal copyright protection to sound recordings on 
that date applied only to sound recordings to be 
made thereafter. UNITED STATES COPYRIGHT OFFICE, 
FEDERAL COPYRIGHT PROTECTION FOR PRE-1972 
SOUND RECORDINGS 5 (2011), available at http:// 
copyright.gov/docs/sound/pre-72-report.pdf [“Pre-1972 
Sound Recordings Report”]. Pre-1972 recordings have 
never been covered by the federal copyright. Accord-
ingly, copyright protection of pre-1972 sound record-
ings has depended on the copyright laws of the states. 
Id. 

In 1976, Congress enacted an overall revision of the 
law of copyright. Section 301 of the new statute, in 
subsection (a), asserted federal preemption (ousting 
all state laws) with respect to works covered by  
the federal copyright. The preemption did not include 
pre-1972 sound recordings as these were not covered 
by the federal copyright. Subsection (c) of § 301 pro-
vided with respect to pre-1972 sound recordings that 
“any rights or remedies under the common law or stat-
utes of any State shall not be annulled or limited by 
this title until” February 15, 2047. After that date, 
federal law would preempt state law, so that state 
laws of copyright previously protecting pre-1972 sound 
recordings would cease to have effect, and all pre-1972 
sound recordings would pass into the public domain. 
See Pub. L. No. 94-553, § 301, 90 Stat. 2541, 2572 
(1976) (codified at 17 U.S.C. § 301). Subsequently, 
when Congress extended the duration of the federal 
copyright term, it passed parallel amendments to 
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§ 301(c), which similarly extended the period during 
which pre-1972 sound recordings would continue to be 
protected by state copyright laws. Section 301(c) in its 
present form postpones the date at which pre-1972 
sound recordings will pass into the public domain until 
February 15, 2067—95 years after February 15, 1972. 
Pub. L. No. 105-298, 112 Stat. 2827 (1998). 

Plaintiffs argued in the district court, with success, 
and argue again on this appeal, that the inter-
relationship of § 301(c) with the safe harbor provision 
of § 512(c) requires that the latter be interpreted to 
have no application to pre-1972 sound recordings. 
Section 512(c), the safe harbor, provides that service 
providers meeting the qualifications of the statute 
“shall not be liable . . . for infringement of copyright.” 
Plaintiffs argue that, if this safe harbor provision 
is interpreted to protect service providers from in-
fringement liability under state copyright laws, it 
conflicts irreconcilably with § 301(c)’s provision that, 
until 2067, “rights or remedies under the common 
law or statutes of any State shall not be annulled 
or limited by this title.” According to Plaintiffs’ argu-
ment, the proper way to reconcile § 301(c) with 
§ 512(c), so as to avoid the conflict, is to construe 
§ 512(c)’s guarantee that service providers “shall not 
be liable . . . for infringement of copyright” as meaning 
that they shall not be liable for infringement of the 
federal copyright, but as having no application to any 
liability service providers may incur under state laws. 

On this question, the district court accepted without 
discussion the position taken by the United States 
Copyright Office in a report prepared in 2011 that the 
safe harbor does not protect against liability for 
infringement of pre-1972 sound recordings. Capitol 
Records, LLC v. Vimeo LLC, 972 F. Supp.2d 500, 536-
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37 (S.D.N.Y. 2013). The portion of the Report directed 
to § 512(c) begins by stating that the Office “sees no 
reason—and none has been offered—why the section 
512 ‘safe harbor’ from liability . . . should not apply to 
the use of pre-1972 sound recordings.” Id. at 130. It 
observes that § 512 was “innovative legislation” and 
that “the concept of providing safe harbors for certain 
good faith acts on the Internet remains a sound 
principle.” Id. The Report found “no policy justification 
to exclude older sound recordings from section 512.” 
Id. We agree completely with those conclusions. 

Nonetheless, the Report concluded that § 512(c)’s 
safe harbor does not apply to pre-1972 sound record-
ings, which are protected only by state law. Id. at 132. 
The Report rejected interpreting § 301(c) as prohibit-
ing “all subsequent regulation [by Congress] of pre-
1972 recordings,” id. at 131,7 but nonetheless con-
cluded that “Congress did [not] in fact subsequently 
regulate pre-1972 sound recordings in section 512(c).” 
Id. 

The Pre-1972 Sound Recordings Report arrived  
at its conclusion that § 512(c)’s safe harbor applies 

                                                            
7 This is certainly correct. The most reasonable reading of  

§ 301(c) is that “this title” refers to Title 17 as it was constituted 
in 1998, at the time § 301(c) was most recently amended. To read 
it as placing a limitation on future amendments and additions  
to Title 17 would mean that Congress was purporting to bind 
itself for decades, no matter what circumstances would later 
materialize—such as the arrival of the Internet. “[S]tatutes 
enacted by one Congress cannot bind a later Congress, which 
remains free to repeal the earlier statute, to exempt the current 
statute from the earlier statute, to modify the earlier statute, or 
to apply the earlier statute but as modified.” Dorsey v. United 
States, –––U.S. ––––, 132 S.Ct. 2321, 2331, 183 L.Ed.2d 250 
(2012). The more natural reading of § 301(c), then, is that it 
governed the implementation of Title 17 as it stood in 1998. 
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only to post-1972 sound recordings by the following 
reasoning: The term “infringement of copyright,” 
which is employed in § 512(c), “is defined in section 
501(a) as the violation of ‘any of the exclusive rights  
of the copyright owner as provided by sections 106 
through 122.’” Id. at 131. Therefore, that term, when 
used in § 512(c), “only refers to infringement of  
rights protected under title 17, and does not include 
infringement of rights protected under [state] law.” Id. 
at 131-32. The Report buttressed its conclusion by 
reference to two canons of statutory interpretation:  
(1) that exemptions from liability “must be construed 
narrowly, and any doubts must be resolved against  
the . . . exemption”; and (2) that one section of a statute 
“cannot be interpreted in a manner that implicitly 
repeals another section.” Id. at 132. 

While we unhesitatingly acknowledge the Copyright 
Office’s superior expertise on the Copyright Act, we 
cannot accept its reading of § 512(c). It is based in 
major part on a misreading of the statute. The Report’s 
main argument—that § 501(a) defines the words 
“infringement of copyright” as meaning infringement 
of the rights granted by the federal statute—misreads 
this provision. And as for the arguments based on 
canons of statutory construction, a subject not within 
the special expertise of the Copyright Office, we 
respectfully conclude that the pertinent canons were 
misunderstood and misapplied. 

The Report begins its analysis by asserting that  
§ 512(c)’s term “infringement of copyright” is defined 
in § 501(a) as the violation of “any of the exclusive 
rights of the copyright owner as provided by sections 
106 through 122.” Section 501(a), however, does not 
contain such a definition. The Copyright Act’s defini-
tions are set forth in § 101, and do not include a 
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definition for “infringement of copyright.” WILLIAM F. 
PATRY, PATRY ON COPYRIGHT § 9:1 (2016) (“The 
Copyright Act does not define ‘infringement.’”) Neither 
does § 501(a) purport to define “infringement of 
copyright.” It reads: “Anyone who violates any of the 
exclusive rights of the copyright owner as provided by 
sections 106 through 122 . . . is an infringer of the 
copyright.” The statement that one who violates rights 
identified in specified sections is an “infringer of 
copyright” does not purport to set forth an exclusive 
definition of “infringer of copyright.” This provision of 
§ 501(a) is in no way incompatible with interpreting 
the safe harbor as applying to infringement of state 
copyright laws. To state that conduct x violates a law 
is not the same thing as saying that conduct x is the 
only conduct that violates the law. And, in fact, within 
the terms of the Copyright Act, infringements are 
specified that are not among those specified in sections 
106-122. See, e.g., § 1309 (re: infringement of vessel 
hull designs). 

A literal and natural reading of the text of § 512(c) 
leads to the conclusion that its use of the phrase 
“infringement of copyright” does include infringement 
of state laws of copyright. One who has been found 
liable for infringement of copyright under state laws 
has indisputably been found “liable for infringement of 
copyright.” In this instance, Congress did not qualify 
the phrase “infringement of copyright” by adding, as  
it did in other circumstances, the words, “under  
this title.” See, e.g., § 106 (“Subject to sections 107 
through 122, the owner of copyright under this title 
has the exclusive rights to do and to authorize any  
of the following . . . .); § 201(a) (“Copyright in a  
work protected under this title vests initially in  
the author or authors of the work.”). To interpret  
§ 512(c)’s guarantee that service providers “shall not 
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be liable . . . for infringement of copyright” to mean 
that they may nonetheless be liable for infringement 
of copyright under state laws would be, at the very 
least, a strained interpretation—one that could be 
justified only by concluding that Congress must have 
meant something different from what it said. 

In contrast, there is every reason to believe that 
Congress meant exactly what it said. As explained 
above, what Congress intended in passing § 512(c) was 
to strike a compromise under which, in return for the 
obligation to take down infringing works promptly on 
receipt of notice of infringement from the owner, 
Internet service providers would be relieved of liability 
for user-posted infringements of which they were 
unaware, as well as of the obligation to scour matter 
posted on their services to ensure against copyright 
infringement. The purpose of the compromise was to 
make economically feasible the provision of valuable 
Internet services while expanding protections of the 
interests of copyright owners through the new notice-
and-takedown provision. To construe § 512(c) as 
leaving service providers subject to liability under 
state copyright laws for postings by users of infringe-
ments of which the service providers were unaware 
would defeat the very purpose Congress sought to 
achieve in passing the statute. Service providers 
would be compelled either to incur heavy costs  
of monitoring every posting to be sure it did not 
contain infringing pre-1972 recordings, or incurring 
potentially crushing liabilities under state copyright 
laws. It is not as if pre-1972 sound recordings were 
sufficiently outdated as to render the potential 
liabilities insignificant. Some of the most popular 
recorded music of all time was recorded before 1972, 
including work of The Beatles, The Supremes, Elvis 
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Presley, Aretha Franklin, Barbra Streisand, and 
Marvin Gaye. 

Whether we confine our examination to the plain 
meaning of the text, or consider in addition the 
purpose the text was intended to achieve, we find no 
reason to doubt that § 512(c) protects service providers 
from all liability for infringement of all copyrights 
established under the laws of the United States, 
regardless whether established by federal law or by 
local law under the sufferance of Congress, and not 
merely from liability under the federal statute. 

Nor do we find persuasive force in the Report’s 
reliance on canons of statutory interpretation. The 
Report argued that interpreting § 512(c) as protecting 
service providers from liability under state law would 
ignore the “general rule of statutory construction 
that exemptions from liability . . . must be construed 
narrowly, and any doubts must be resolved against  
the one asserting the exemption.” Pre-1972 Sound 
Recordings Report, at 132. As authority for this “rule,” 
the Report cited our decision in Tasini v. New York 
Times Co., 206 F.3d 161, 168 (2d Cir. 2000), aff’d, 533 
U.S. 483, 121 S.Ct. 2381, 150 L.Ed.2d 500 (2001). The 
argument is flawed in several respects. 

First, the Report’s conception that, under the canon 
it cited, statutes “must be construed” in a certain way 
misconceives what such canons are. They are not 
rules, but rather suggestive “guides.” See Chickasaw 
Nation v. United States, 534 U.S. 84, 94, 122 S.Ct. 528, 
151 L.Ed.2d 474 (2001) (emphasizing that “canons are 
not mandatory rules” and that “other circumstances 
evidencing congressional intent can overcome their 
force”). Such guides are based on commonsense logic 
and can aid in the interpretation of a legislature’s 
intentions in the face of an ambiguous provision, but 



22a 

 

only to the extent that the logical propositions on 
which they are based make sense in the particular 
circumstance. 

Second, the proposition cited by the Report with 
citation to our Tasini decision was not the proposition 
we espoused in Tasini. What we said in that case  
was that reading a statutory exception to a general 
rule “as broadly as appellees suggest would cause  
the exception to swallow the rule,” contravening  
the principle stated by the Supreme Court in Commis-
sioner v. Clark, 489 U.S. 726, 739, 109 S.Ct. 1455, 103 
L.Ed.2d 753 (1989), that “when a statute sets forth 
exceptions to a general rule, we generally construe the 
exceptions ‘narrowly in order to preserve the primary 
operation of the [provision].’” Tasini, 206 F.3d at 168 
(quoting Clark, 489 U.S. at 739, 109 S.Ct. 1455). The 
difference between the proposition cited in the Report 
and the statements in Tasini and Clark is significant. 
The proposition of Tasini and Clark is supported by 
commonsense logic. When a statute sets forth a 
general principle, coupled with an exception to it, it is 
logical to assume, in the face of ambiguity in the 
exception, that the legislature did not intend the 
exception to be so broad as to leave nothing of the 
general principle. In contrast, the proposition stated 
by the Report—that exceptions must in all circum-
stances be construed narrowly, “and any doubts  
must be resolved against the one asserting the 
exception”—is arbitrary and without logical foun-
dation. There is simply no reason to assume as a 
general proposition that a legislature intended all 
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exceptions to all general principles to be construed 
narrowly—or broadly for that matter.8 

                                                            
8 While the proposition in the Copyright Office Report that 

“exemptions from liability . . . must be construed narrowly, and 
any doubts must be resolved against the one asserting the 
exemption” is not found in the case cited in the Report, we have 
found similar language in one Supreme Court opinion dating 
from 1896. See United States v. Allen, 163 U.S. 499, 504, 16 S.Ct. 
1071, 41 L.Ed. 242 (1896) (rejecting the plaintiff’s claim with 
the explanation that it falls “within the general principle that 
exemptions must be strictly construed, and that doubt must [be] 
resolved against the one asserting the exemption.”) Consid-
eration of those words in context, however, shows that they must 
be construed as having a narrower application than appears from 
those words in isolation. 

The plaintiff in Allen, an importer of bituminous coal subse-
quently utilized to power vessels engaged in the coasting trade, 
paid a tariff on importation of the coal and sued the United States 
to recover the tariffs it had paid. The plaintiff relied on an 1883 
act of Congress, which expressly provided a “drawback” of the 
tariff on imported coal used to power vessels engaged in the 
coasting trade. That drawback, if applicable, would have entitled 
the plaintiff to a refund of the tariff. The problem for the plaintiff 
was that the 1883 tariff act had been replaced by a new 
enactment in 1890 that did not include any mention of the 
drawback for coal used in the coasting trade. The plaintiff 
claimed that the 1890 act should be interpreted as inferentially 
incorporating the drawback from the earlier act. The Supreme 
Court rejected the argument, explaining that the plaintiff’s claim 
would contravene “the general principle that exemptions must be 
strictly construed, and that doubt must [be] resolved against the 
one asserting the exemption.” As authority for that “general 
principle,” the Supreme Court cited People v. Cook, 148 U.S. 397, 
13 S.Ct. 645, 37 L.Ed. 498 (1893) and Keokuk & W. R. Co. v. 
Missouri, 152 U.S. 301, 14 S.Ct. 592, 38 L.Ed. 450 (1894). 

Those two cases, Cook and Keokuk, involved claims by rail-
roads that they should be deemed exempt from taxes imposed by 
their states of incorporation. The Supreme Court rejected both 
claims. It explained in Cook that “exemption from taxation, so 
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The logical principle noted in Tasini and Clark has 
no application to the relationship between the general 
rule of § 301(c) and the exception provided by § 512(c). 
To construe the safe harbor of § 512(c) as protecting 
Internet service providers against liability under state 
law for posted infringements of which they were 
unaware establishes a tiny exception to the general 
principle of § 301(c)—that state law will continue for 
95 years to govern pre-1972 sound recordings, without 
interference from the federal statute. The exception 
does not come close to nullifying the general rule, and 
the principle of interpretation cited in Tasini therefore 
                                                            
essential to the existence of government, must be expressed in the 
clearest and most unambiguous language, and not be left to 
implication or inference.” Cook, 148 U.S. at 409, 13 S.Ct. 645 
(emphasis added). And in Keokuk, the Court explained by 
reference to the “general rule” that “the taxing power of the state 
should never be presumed to be relinquished, unless the 
intention to do so be declared in clear and unambiguous terms.” 
Keokuk, 152 U.S. at 306, 14 S.Ct. 592. Thus the authorities cited 
in Allen did not lay down a general rule about “exemptions from 
liability.” They specifically addressed claims of taxpayers of 
exemption from liability for taxes, and justified the requirement 
that the exemption be set forth in clear and unambiguous 
language by the importance of the taxing power to the survival of 
the state. The Allen case, like the two precedents it cited, was also 
about a claim of exemption from the taxing power of the state. In 
the circumstances, the principle cited in Allen that “exemptions 
must be strictly construed” must be understood as referring to 
claims of exemption from the obligation to pay taxes, and not to 
all exemptions from statutory obligations, regardless of subject 
matter. Apart from the fact that the three Supreme Court cases 
in question all dealt with claims of inferential exemption from tax 
obligations, the Court justified the principle requiring strict 
construction of the exemption by the state’s need to collect taxes 
in order to survive. There is no logical principle that would justify 
an across-the-board rule requiring strict construction of all 
exemptions, regardless of subject matter or of manifestations of 
legislative intent. 
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has no application to these facts. Further, the proposi-
tion cited by the Report is particularly without logical 
force where, as here, the limitation is asserted by a 
federal statute curtailing the operation of state law 
on a matter placed by the Constitution within the 
authority of Congress. 

We also disagree with the Report’s citation of 
Tennessee Valley Authority v [sic] Hill, 437 U.S. 153, 
189, 98 S.Ct. 2279, 57 L.Ed.2d 117 (1978), for the prop-
osition that “one section of a statute cannot be inter-
preted in a manner that implicitly repeals another 
section.” Pre-1972 Sound Recordings Report, at 132. 
The Report substantially overstated, and misapplied, 
what the Supreme Court said, which was merely that 
“repeals by implication are not favored.” Hill, 437 U.S. 
at 189, 98 S.Ct. 2279 (quoting Morton v. Mancari, 417 
U.S. 535, 549, 94 S.Ct. 2474, 41 L.Ed.2d 290 (1974)). 
The argument rejected by the Supreme Court was that 
Congress, by repeatedly funding the construction of a 
dam, had by implication repealed a provision of federal 
law protecting a wildlife species, the snail darter, 
whose habitat would be harmed by the operation of the 
dam. Id. Those circumstances had little in common 
with this one. Here, to the extent that Congress can be 
said to have repealed by § 512(c) an aspect of the rule 
it had previously enacted in § 301(c), it was not by 
implication but by specific statement. In the Hill case, 
the appropriations funding the dam had made no 
mention of any rule affecting protection of the snail 
darter, so that repeal through those acts of appropria-
tion could only have been by implication. Here,  
in contrast, the partial repeal of § 301(c) was by  
the explicit statement in § 512(c) that “[a] service  
provider shall not be liable . . . for infringement of  
copyright. . . .” The Hill principle has no application to 
this issue. 
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Finally, construing the safe harbor of § 512(c) as not 
granting protection to service providers from liability 
for state-law-based copyright infringements would 
substantially defeat the statute’s purposes. Internet 
service providers that allow the public to post works 
on their sites would either need to incur enormous 
expenses to monitor all postings to ensure the absence 
of infringing material (contravening the provision of  
§ 512(m) excusing them from such obligation), or 
would incur state-law-based liabilities for copyright 
infringement by reason of user-posted infringements 
of which they were unaware. The financial burdens in 
either case would be substantial and would likely 
either dissuade service providers from making large 
investments in the expansion of the growth and speed 
of the Internet (which Congress sought to encourage) 
or perhaps cause them to charge so much for the 
service as to undermine substantially the public 
usefulness of the service Congress undertook to 
promote. 

Although an opinion expressed by the Copyright 
Office in such a report does not receive Chevron 
deference of the sort accorded to rulemaking by 
authorized agencies, we do recognize the Copyright 
Office’s intimate familiarity with the copyright statute 
and would certainly give appropriate deference to  
its reasonably persuasive interpretations of the 
Copyright Act. See Skidmore v Swift & Co., 323 U.S. 
134, 140, 65 S.Ct. 161, 89 L.Ed. 124 (1944) (explaining 
that the weight of such an interpretation “will depend 
upon the thoroughness evident in its consideration, 
the validity of its reasoning, its consistency with 
earlier and later pronouncements, and all those facts 
which give it power to persuade, if lacking power to 
control”). In this instance, however, for the reasons 
explained above, we cannot accept its interpretation of 
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§ 512(c). See PATRY at § 17:102 (stating that courts 
should defer to the Copyright Office’s interpretation of 
the statute only to the extent they find it persuasive); 
see also Cartoon Network LP, LLLP v. CSC Holdings, 
Inc., 536 F.3d 121, 129 (2d Cir. 2008) (assuming that 
a 2001 report by the Copyright Office “deserve[d] only 
Skidmore deference, deference based on its ‘power to 
persuade,’” and rejecting the Office’s interpretation as 
unpersuasive). We conclude that the safe harbor 
established by § 512(c) protects a qualifying service 
provider from liability for infringement of copyright 
under state law. We therefore vacate the district 
court’s grant of summary judgment to Plaintiffs as to 
the availability of the DMCA safe harbor to Vimeo in 
relation to liability for infringement of pre-1972 sound 
recordings. 

II.  Red Flag Knowledge of Infringement 

The second certified question is “Whether, under 
Viacom Int’l, Inc. v. YouTube, Inc., a service provider’s 
viewing of a user-generated video containing all or 
virtually all of a recognizable, copyrighted song may 
establish ‘facts and circumstances’ giving rise to ‘red 
flag’ knowledge of infringement” within the meaning 
of § 512(c)(1)(A)(ii). We consider this question in 
relation to the district court’s denial of Vimeo’s motion 
for summary judgment on a number of videos that 
conform to the facts specified in the district court’s 
question. The district court’s formulation of the 
question in connection with its ruling suggests that 
the court based its denial on the presence of the facts 
specified in the question. We conclude that Plaintiffs’ 
establishment of those facts is insufficient to prove red 
flag knowledge. We therefore vacate the court’s order 
denying Vimeo summary judgment as to red flag 
knowledge with respect to those videos. 
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Our court explained in Viacom that, in order to be 
disqualified from the benefits of the safe harbor by 
reason of red flag knowledge under § 512(c)(1)(A)(ii), 
the service provider must have actually known facts 
that would make the specific infringement claimed 
objectively obvious to a reasonable person. 

The difference between actual and red flag 
knowledge is . . . not between specific and 
generalized knowledge, but instead between a 
subjective and an objective standard. In other 
words, the actual knowledge provision turns on 
whether the pro-vider actually or ‘subjectively’ 
knew of specific infringement, while the red flag 
provision turns on whether the provider was 
subjectively aware of facts that would have made 
the specific infringement ‘objectively’ obvious to a 
reasonable person. 

Viacom, 676 F.3d at 31. 

The hypothetical “reasonable person” to whom 
infringement must be obvious is an ordinary person—
not endowed with specialized knowledge or expertise 
concerning music or the laws of copyright. Further-
more, as noted above, § 512(m) makes clear that the 
service provider’s personnel are under no duty to 
“affirmatively seek[ ]” indications of infringement.  
The mere fact that an employee of the service provider 
has viewed a video posted by a user (absent specific 
information regarding how much of the video the 
employee saw or the reason for which it was viewed), 
and that the video contains all or nearly all of a 
copyrighted song that is “recognizable,” would be 
insufficient for many reasons to make infringement 
obvious to an ordinary reasonable person, who is  
not an expert in music or the law of copyright. Because 
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the district court’s denial of Vimeo’s motion for sum-
mary judgment and concomitant certification of this 
question suggest that the district court believed that 
the evidence described in the question, without more, 
could render the service provider ineligible for the 
safe harbor, and relied on this proposition to deny 
summary judgment in every instance in which there 
was evidence that an employee of Vimeo had seen at 
least a portion of a video that contained substantially 
all of a “recognizable” copyrighted song, we vacate the 
district court’s ruling on this question and remand for 
reconsideration in light of our further discussion of the 
standard for red flag knowledge. 

A significant aspect of our ruling relates to the 
burdens of proof on the question of the defendant’s 
entitlement to the safe harbor—particularly with 
respect to the issue of red flag knowledge. The issue is 
potentially confusing because of the large numbers of 
factual questions that can arise in connection with  
a claim of the safe harbor. A service provider’s 
entitlement to the safe harbor is properly seen as an 
affirmative defense, and therefore must be raised by 
the defendant. The defendant undoubtedly bears the 
burden of raising entitlement to the safe harbor and  
of demonstrating that it has the status of service 
provider, as defined, and has taken the steps 
necessary for eligibility. On the other hand, on the 
question whether the service provider should be 
disqualified based on the copyright owner’s accu-
sations of misconduct—i.e., by reason of the service 
provider’s failure to act as the statute requires 
after receiving the copyright owner’s notification or 
otherwise acquiring actual or red flag knowledge—the 
burden of proof more appropriately shifts to the 
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plaintiff.9 The service provider cannot reasonably be 
expected to prove broad negatives, providing affidavits 
of every person who was in its employ during the time 
the video was on its site, attesting that they did not 
know of the infringement and did not know of the 
innumerable facts that might make infringement 
obvious. And to read the statute as requiring a trial 
whenever the plaintiff contests the credibility of such 
attestations would largely destroy the benefit of the 
safe harbor Congress intended to create. 

The Nimmer copyright treatise, noting Congress’s 
failure to prescribe a roadmap, and observing that 
“courts [must] muddle through,” furnishes valuable 
guidance on the shifting allocation of burdens of proof 
as to a service provider’s entitlement to the protection 
of the safe harbor. See MELVILLE B. NIMMER & DAVID 
NIMMER, NIMMER ON COPYRIGHT § 12B.04[A][1][d], 
n.145 (2015). According to Nimmer, the service pro-
vider initially establishes entitlement to the safe 
harbor by showing that it meets the statutory defini-
tion of an eligible service provider (on whose website 
the allegedly infringing material was placed by a 
user), and that it has taken the general precautionary 
steps against infringement that are specified in the 
statute. The service provider could nonetheless be 
denied the safe harbor if the plaintiff-rightsholder 
showed that the service provider had actual knowl-
edge, or red flag knowledge, of the infringement. The 
burden of proof with respect to actual or red flag 
knowledge would be on the plaintiff. 

                                                            
9 By “burden of proof,” we refer to the burden of persuading the 

factfinder, sometimes called the burden of persuasion. 
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Acknowledging that the burden lies on the defend-
ant to establish the affirmative defense, Nimmer 
explains, 

It would seem that defendant may do so [establish 
entitlement to the safe harbor] by demonstrating 
that it qualifies as a service provider under 
the statutory definition, which has established a 
repeat infringer policy and follows the requisite 
technical measures. In terms of mental state, 
the burden would then appear to shift back to 
plaintiff. To disqualify defendant from the safe 
harbor, the copyright claimant must show defend-
ant’s actual knowledge or a ‘red flag’ waving in its 
face. But defendant can still qualify for the 
safe harbor if, after gaining the requisite mental 
state, it acted expeditiously to disable access to 
the infringing content. As to that last matter 
[expeditious take-down], the burden would seem 
to rest on defendant. 

Id. (internal citations omitted)(emphasis added).10 

We agree with Nimmer’s proposed allocation of 
shifting burdens of proof. Proper allocation of the 
burden of proof will necessarily have an important 
bearing on determining entitlements to summary 
judgment. Following Nimmer’s cogent analysis, it 
appears that a defendant would, in the first instance, 
                                                            

10 UMG Recordings, Inc. v. Veoh Networks Inc., 665 F.Supp.2d 
1099 (C.D. Cal. 2009), aff’d sub nom. UMG Recordings, Inc. v. 
Shelter Capital Partners, LLC, 718 F.3d 1006 (9th Cir. 2013), 
cited and appeared to follow Nimmer’s burden-shifting frame-
work. Id. at 1107 n. 11; see also Viacom Int’l Inc. v. YouTube, Inc., 
940 F.Supp.2d 110, 115 (S.D.N.Y. 2013) (stating, on remand, that 
“the burden of showing that [defendant service provider] knew or 
was aware of the specific infringements of the works in suit 
cannot be shifted to [defendant] to disprove”). 
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show entitlement to the safe harbor defense by 
demonstrating its status as a service provider that 
stores users’ material on its system, that the allegedly 
infringing matter was placed on its system by a user, 
and that it has performed precautionary, protective 
tasks required by § 512 as conditions of eligibility, 
including that it adopted and reasonably implemented 
a policy designed to exclude users who repeatedly 
infringe, that it designated an agent for receipt of 
notices of infringement, and that it accommodates 
standard technical measures used by copyright 
owners to detect infringements. 

On the issue of disqualifying knowledge, however, 
the burden falls on the copyright owner to demon-
strate that the service provider acquired knowledge of 
the infringement, or of facts and circumstances from 
which infringing activity was obvious, and failed to 
promptly take down the infringing matter, thus 
forfeiting its right to the safe harbor. The plaintiff is, 
of course, entitled to take discovery of the service 
provider to enable it to make this showing.11 

                                                            
11 Nimmer describes the allocation of burdens in slightly 

different terms in two separate passages. We agree with the 
description quoted above. A subsequent footnote in the Nimmer 
treatise, however, seems to impose a questionable prerequisite to 
the imposition of the burden on the plaintiff to show knowledge 
or red flag knowledge. According to this later footnote, “a service 
provider who offers competent testimony that it lacked actual 
knowledge shifts the burden of proof to the plaintiff to negate 
those claims.” NIMMER, § 12B.04 n. 211 (emphasis added) (inter-
nal citations omitted). We disagree that such evidence should 
be required of the service provider as a prerequisite to the 
imposition of the burden of proof on the plaintiff to prove the 
service provider’s disqualification from the safe harbor by reason 
of its knowledge or red flag knowledge. 
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A copyright owner’s mere showing that a video 
posted by a user on the service provider’s site includes 
substantially all of a recording of recognizable copy-
righted music, and that an employee of the service 
provider saw at least some part of the user’s 
material,12 is insufficient to sustain the copyright 
owner’s burden of proving that the service provider 
had either actual or red flag knowledge of the 
infringement. That is so for many reasons. 

First, the employee’s viewing might have been brief. 
The fact that an employee viewed enough of a video to 
post a brief comment, add it to a channel (such as 
kitten videos) or hit the “like” button, would not show 
that she had ascertained that its audio track contains 
all or virtually all of a piece of music. 

Second, the insufficiency of some viewing by a 
service provider’s employee to prove the viewer’s 

                                                            
While providing such a statement would not be difficult in 

some circumstances, as when all of the persons employed by the 
service provider while the videos were on its website remain in 
its employ, such a declaration may be impossible to make where 
there has been turnover in the service provider’s personnel—
especially if some former employees have died or cannot be 
located. If such a statement were required as a prerequisite to the 
imposition of the burden on the copyright owner with respect to 
disqualifying knowledge, service providers might be disqualified 
from the safe harbor for no reason other than inability to locate 
or communicate with former employees. We see no reason why 
the burden of proof should not fall on the plaintiff to show the 
service provider’s knowledge or red flag knowledge without need 
for the service provider’s prior formulaic disclaimer. 

12 While granting Vimeo summary judgment on videos with 
which Vimeo employees did not interact, the district court found 
sufficient interaction to deny summary judgment when employ-
ees “liked” or commented on videos, placed the videos on 
“channels,” or “buried” them. 
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awareness that a video contains all or virtually all of a 
song is all the more true in contemplation of the many 
different business purposes for which the employee 
might have viewed the video. The purpose of the view-
ing might include application of technical elements of 
computer expertise, classification by subject matter, 
sampling to detect inappropriate obscenity or bigotry, 
and innumerable other objectives having nothing to do 
with recognition of infringing music in the soundtrack. 
Furthermore, the fact that music is “recognizable” 
(which, in its dictionary definition of “capable of being 
recognized”13 would seem to apply to all music that is 
original and thus distinguishable from other music), 
or even famous (which is perhaps what the district 
court meant by “recognizable”), is insufficient to 
demonstrate that the music was in fact recognized by 
a hypothetical ordinary individual who has no 
specialized knowledge of the field of music. Some 
ordinary people know little or nothing of music. Lovers 
of one style or category of music may have no 
familiarity with other categories. For example, 60-
year-olds, 40-year-olds, and 20-year-olds, even those 
who are music lovers, may know and love entirely 
different bodies of music, so that music intimately 
familiar to some may be entirely unfamiliar to others. 

Furthermore, employees of service providers cannot 
be assumed to have expertise in the laws of copyright. 
Even assuming awareness that a user posting con-
tains copyrighted music, the service provider’s 
employee cannot be expected to know how to distin-
guish, for example, between infringements and 
parodies that may qualify as fair use. Nor can every 
employee of a service provider be automatically 

                                                            
13 Webster’s Third New Int’l Dictionary 1896 (1976). 
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expected to know how likely or unlikely it may be that 
the user who posted the material had authorization  
to use the copyrighted music. Even an employee who 
was a copyright expert cannot be expected to know 
when use of a copyrighted song has been licensed. 
Additionally, the service provider is under no legal 
obligation to have its employees investigate to deter-
mine the answers to these questions. 

It is of course entirely possible that an employee of 
the service provider who viewed a video did have 
expertise or knowledge with respect to the market for 
music and the laws of copyright. The employee may 
well have known that the work was infringing, or 
known facts that made this obvious. The copyright 
owner is entitled to discovery in order to obtain the 
specific evidence it needs to sustain its burden of 
showing that the service provider did in fact know of 
the infringement or of facts that made infringement 
obvious. But the mere fact that a video contains all or 
substantially all of a piece of recognizable, or even 
famous, copyrighted music and was to some extent 
viewed (or even viewed in its entirety) by some 
employee of a service provider would be insufficient 
(without more) to sustain the copyright owner’s 
burden of showing red flag knowledge. 

Plaintiff argues that, under this interpretation of 
the standard for finding red flag knowledge, red flag 
knowledge is so similar to actual knowledge of 
infringement as to violate the rule of statutory 
interpretation that no portion of the statute should be 
interpreted in a manner that renders it superfluous. 
This argument has no merit. While the difference 
between actual knowledge of infringement under  
§ 512(c)(1)(A)(i) and red flag knowledge under  
§ 512(c)(1)(A)(ii) may not be vast, it is nonetheless a 
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real difference. If the facts actually known by an 
employee of the service provider make infringement 
obvious, the service provider cannot escape liability 
through the mechanism of the safe harbor on the 
ground that the person with knowledge of those facts 
never thought of the obvious significance of what she 
knew in relation to infringement. Plaintiffs further 
argue that this understanding of red flag knowledge 
reduces it to a very small category. Assuming this is 
so, it is of no significance. The fact that Congress was 
unwilling to extend the safe harbor to circumstances 
where the service provider did not subjectively know 
that the posted material infringed, but did know facts 
that made infringement objectively obvious, does not 
compel the conclusion that Congress expected this 
extension to cover a large number of instances. That is 
especially so in view of the fact that the purpose of  
§ 512(c) was to give service providers immunity, in 
exchange for augmenting the arsenal of copyright 
owners by creating the notice-and-takedown 
mechanism. 

In sum, a showing by plaintiffs of no more than that 
some employee of Vimeo had some contact with a user-
posted video that played all, or nearly all, of a 
recognizable song is not sufficient to satisfy plaintiffs’ 
burden of proof that Vimeo forfeited the safe harbor by 
reason of red flag knowledge with respect to that video. 
As it appears that the district court employed that 
inappropriate standard as the basis for its denial of 
Vimeo’s motion for summary judgment on numerous 
videos conforming to that description, we vacate those 
rulings and remand for further consideration. Vimeo 
is entitled to summary judgment on those videos as to 
the red flag knowledge issue, unless plaintiffs can 
point to evidence sufficient to carry their burden of 
proving that Vimeo personnel either knew the video 
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was infringing or knew facts making that conclusion 
obvious to an ordinary person who had no specialized 
knowledge of music or the laws of copyright. 

III.  Willful Blindness 

Our final issue on this appeal involves Plaintiffs’ 
contention that the district court, in rejecting their 
claim of willful blindness, misapplied our teachings in 
Viacom, which recognized that “the willful blindness 
doctrine may be applied, in appropriate circum-
stances, to demonstrate knowledge or awareness of 
specific instances of infringement under the DMCA.” 
Viacom, 676 F.3d at 35. We disagree with Plaintiffs’ 
argument and see no reason to disturb the district 
court’s ruling. 

Plaintiffs essentially make three arguments. First, 
based on evidence that Vimeo monitored videos for 
infringement of visual content but not for infringe-
ment of audio content, they argue that they have 
demonstrated willful blindness to infringement of 
music, which justifies liability under Viacom. Their 
second argument is that Vimeo’s awareness of facts 
suggesting a likelihood of infringement gave rise to a 
duty to investigate further, and that Vimeo’s failure to 
do so showed willful blindness that justifies liability. 
Finally, they argue that, having encouraged users to 
post infringing matter, Vimeo could not then close its 
eyes to the resulting infringements without liability. 

The first two arguments are easily disposed of. As 
we made clear in Viacom, § 512(m) relieves the service 
provider of obligation to monitor for infringements 
posted by users on its website. We see no reason why 
Vimeo’s voluntary undertaking to monitor videos for 
infringement of visual material should deprive it of the 
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statutory privilege not to monitor for infringement of 
music. Plaintiffs’ argument is refuted by § 512(m). 

Their second argument, that awareness of facts 
suggesting a likelihood of infringement gave rise to  
a duty to investigate further, does not fare better. 
Section 512(c) specifies the consequences of a service 
provider’s knowledge of facts that might show in-
fringement. If the service provider knows of the 
infringement, or learns of facts and circumstances 
that make infringement obvious, it must act 
expeditiously to take down the infringing matter, or 
lose the protection of the safe harbor. But we can see 
no reason to construe the statute as vitiating the 
protection of § 512(m) and requiring investigation 
merely because the service provider learns facts 
raising a suspicion of infringement (as opposed to facts 
making infringement obvious). Protecting service 
providers from the expense of monitoring was an 
important part of the compromise embodied in the safe 
harbor. Congress’s objective was to serve the public 
interest by encouraging Internet service providers to 
make expensive investments in the expansion of the 
speed and capacity of the Internet by relieving them of 
burdensome expenses and liabilities to copyright 
owners, while granting to the latter compensating 
protections in the service providers’ takedown oblige-
tions. If service providers were compelled constantly 
to take stock of all information their employees may 
have acquired that might suggest the presence of 
infringements in user postings, and to undertake 
monitoring investigations whenever some level of 
suspicion was surpassed, these obligations would 
largely undo the value of § 512(m). We see no merit in 
this argument. 
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Plaintiffs’ third argument may fare better in theory, 
but is not supported by the facts of this case, at least 
as we understand them. In Viacom, we made clear 
that actual and red flag knowledge under the DMCA 
ordinarily must relate to “specific infringing material,” 
id. at 30, and that, because willful blindness is a proxy 
for knowledge, id. at 34-35, it too must relate to 
specific infringements. Plaintiffs argue, however, that 
Vimeo, in order to expand its business, actively 
encouraged users to post videos containing infringing 
material. They argue that, notwithstanding the 
formulation in Viacom, a service provider cannot 
adopt a general policy of urging or encouraging users 
to post infringing material and then escape liability by 
hiding behind a disingenuous claim of ignorance of the 
users’ infringements. 

We need not decide whether Plaintiffs’ proposed 
gloss on Viacom is correct as a matter of law. 
Assuming that it is, Plaintiffs still cannot rely on such 
a theory in this instance. The evidence cited to us by 
Plaintiffs, consisting of a handful of sporadic instances 
(amongst the millions of posted videos) in which Vimeo 
employees inappropriately encouraged users to post 
videos that infringed music cannot support a finding 
of the sort of generalized encouragement of infringe-
ment supposed by their legal theory. It therefore 
cannot suffice to justify stripping Vimeo completely of 
the protection of § 512(m). Moreover, because that 
evidence was not shown to relate to any of the videos 
at issue in this suit, it is insufficient to justify a finding 
of red flag knowledge, under the principle of Viacom, 
as to those specific videos. Thus, notwithstanding a 
few unrelated instances in which its employees 
improperly encouraged specific infringements, Vimeo 
can still assert the protection of § 512(m) for the 
present suit, and claim the benefit of the safe harbor, 
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in the absence of a showing by Plaintiffs of facts 
sufficient to demonstrate that Vimeo, having actual or 
red flag knowledge of infringement in the videos that 
are the subject of Plaintiffs’ suit, failed to promptly 
take them down. 

CONCLUSION 

We conclude: (1) The safe harbor of § 512(c) of the 
DMCA does apply to pre-1972 sound recordings, and 
therefore protects service providers against liability 
for copyright infringement under state law with 
respect to pre-1972 sound recordings, as well as under 
the federal copyright law for post-1972 recordings. The 
district court’s grant of partial summary judgment to 
Plaintiffs with respect to Vimeo’s entitlement to the 
safe harbor for infringements of pre-1972 recordings is 
therefore vacated. (2) The various factual issues that 
arise in connection with a service provider’s claim of 
the safe harbor of § 512(c) are subject to shifting 
burdens of proof, as described above. Because, on a 
defendant’s claim of the safe harbor of § 512(c), the 
burden of showing facts supporting a finding of red 
flag knowledge shifts to the plaintiff, and the district 
court appears to have denied Vimeo’s motion for 
summary judgment as to a number of videos on this 
issue based on a test that would improperly deny 
service providers access to the safe harbor, we vacate 
the court’s denial of Vimeo’s motion for summary 
judgment on that issue, and remand for reconsid-
eration and further proceedings. (3) We reject 
Plaintiffs’ argument that the district court erred in its 
ruling in Vimeo’s favor as to the Plaintiffs’ reliance on 
the doctrine of willful blindness. 

The district court’s rulings are accordingly affirmed 
in part and vacated in part and the matter is 
remanded for further proceedings. 
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APPENDIX B 

UNITED STATES DISTRICT COURT,  
S.D. NEW YORK 

———— 

Nos. 09 Civ. 10101(RA), 09 Civ. 10105(RA) 

———— 

CAPITOL RECORDS, LLC, et al.,  

Plaintiffs, 
v. 

VIMEO, LLC d/b/a VIMEO.COM, et al.,  

Defendants. 

———— 

EMI BLACKWOOD MUSIC, INC, et al.,  

Plaintiffs, 
v. 

VIMEO, LLC d/b/a VIMEO.COM, et al.,  

Defendants. 

———— 

Dec. 31, 2013 

———— 

OPINION AND ORDER 

RONNIE ABRAMS, District Judge. 

Three motions are currently pending before the Court 
in these consolidated cases: (1) Defendants’ motion for 
reconsideration pursuant to Local Rule 6.3, (2) Plain-
tiffs’ motion for leave to file amended complaints to 
add additional works-at-issue, and (3) Defendants’ 
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motion for certification for interlocutory appeal pur-
suant to 28 U.S.C. § 1292(b). The Court grants Defend-
ants’ motion for reconsideration in part—awarding 
them summary judgment with respect to an additional 
seventeen of the videos at issue in the complaint (the 
“Videos-in-Suit”)—and denies the motion as to the 
remaining Videos-in-Suit. The Court grants Plaintiffs’ 
motion for leave to file an amended complaint and 
certifies for interlocutory appeal its September 18, 
2013 Opinion and Order (the “September 18 Order”), 
as amended by this Order. 

BACKGROUND 

The Court’s September 18 Order sets forth the full 
factual background of this action. See Capitol Records, 
LLC v. Vimeo, LLC, 972 F.Supp.2d 500, 2013 WL 
5272932 (S.D.N.Y. Sept. 18, 2013).1 Below are those 
facts relevant to the instant motions. 

Defendants operate the website “Vimeo,” a platform 
that permits users to upload and share videos. Vimeo 
distinguishes itself from other video-sharing sites by 
requiring users to have created, or at least have 
participated in the creation of, the videos they upload. 
As of September 2012, Vimeo hosted over 31.7 million 
videos, with approximately 43,000 new videos added 
each day. (Order at 2-3.) 

Plaintiffs—record and music publishing companies—
filed suit against Defendants in December 2009, 
asserting claims for direct, contributory, vicarious, 
and common law copyright infringement, as well as for 

                                                            
1 Citations to the September 18 Order will be to the version 

uploaded to ECF, Dkt. # 119 in 09 Civ. 10101, and will take the 
form (Order at ___). All further docket entries cited in this 
Opinion and Order correspond to 09 Civ. 10101. 
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inducement to infringe copyright and unfair competi-
tion. Their complaints, filed separately but substan-
tively identical, each contained a list of the 199 Videos-
in-Suit. Plaintiffs own copyrights to the musical 
recordings used in each of these videos and, for 
purposes of the present motions, Defendants do not 
dispute that the Videos-in-Suit used the recordings 
without authorization. (Defs.’ Response to Pl.s.’ 56.1 
Stmt. at ¶ 2 n. 3.) 

The parties conducted an initial phase of discovery 
limited to whether any of the Videos-in-Suit were 
protected by the “Safe Harbor” provision of the Digital 
Millennium Copyright Act (“DMCA”). The Safe Harbor 
limits the liability of service providers for copyright 
infringement that occurs “by reason of the storage at 
the direction of a user of material that resides on a 
system or network controlled or operated by or for the 
service provider,” as long as the provider satisfies 
certain criteria. 17 U.S.C. § 512(c)(1). The parties filed 
cross-motions for summary judgment on the issue  
of whether Defendants were protected by the Safe 
Harbor. 

In its September 18 Order, the Court granted in  
part and denied in part both parties’ motions. First,  
it concluded that no evidence suggested that Vimeo’s 
employees had ever viewed the majority of the Videos-
in-Suit. Because it found that Defendants had estab-
lished the other elements of Safe Harbor protection as 
a matter of law, the Court granted Defendants sum-
mary judgment on these instances of infringement. 
Second, the Court determined that a triable issue 
existed as to whether Defendants had satisfied the 
Safe Harbor elements for a second set of Videos-in-
Suit. This set consisted of videos with which Vimeo’s 
employees had interacted, because the Safe Harbor 



44a 

 

requires that service providers not be “aware of facts 
or circumstances from which infringing activity is 
apparent.” See 17 U.S.C. § 512(c)(1)(A)(ii). It also con-
sisted of videos uploaded by Vimeo employees, because 
the Safe Harbor only extends to material stored “at  
the direction of a user.” See 17 U.S.C. § 512(c)(1). The 
Court denied summary judgment to both parties  
with respect to this set of videos. Third, the Court 
concluded that the Safe Harbor did not extend to 
videos containing music recorded before February 15, 
1972. Plaintiffs were granted summary judgment on 
the Safe Harbor issue with respect to these Videos-in-
Suit. 

The Court thus granted Defendants summary judg-
ment with respect to “144 Videos-in-Suit, save for 
those Videos-in-Suit containing infringed-upon mate-
rial recorded before February 15, 1972.” (Order at 56.) 
Based on Plaintiffs’ undisputed submissions regarding 
which videos contained pre-1972 recordings, of the 199 
Videos-in-Suit, the September 18 Order granted  
(i) Defendants summary judgment with respect to  
136 Videos-in-Suit; (ii) neither party summary judg-
ment with respect to forty-three Videos-in-Suit; and 
(iii) Plaintiffs summary judgment on the Safe Harbor 
issue with respect to the other twenty Videos-in-Suit.2  

 

                                                            
2 Compare Compl. at Schedule B (listing videos containing  

pre-1972 recordings), with Supplemental Declaration of James D. 
Berkley, Dec. 21, 2012 (“Supp. Berkley Decl.”) at Ex. 1 (listing 
videos with which Vimeo employees interacted). Defendants  
do not dispute, for purposes of the summary judgment motion, 
that Schedule B of the complaint accurately reflects which videos 
contain pre-1972 recordings. (Defs.’ Response to Pls.’ 56.1 Stmt. 
¶ 3). 
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DISCUSSION 

1.  Motion for Reconsideration 

The standard for granting a motion for reconsidera-
tion under Local Rule 6.3 “is strict.” In re Optimal  
U.S. Litig., 886 F.Supp.2d 298, 311 (S.D.N.Y.2012). 
Generally, a court will deny reconsideration “unless 
the moving party can point to controlling decisions or 
data that the court overlooked—matters, in other 
words, that might reasonably be expected to alter the 
conclusion reached by the court.” Shrader v. CSX 
Transp., Inc., 70 F.3d 255, 257 (2d Cir.1995). Courts 
may also grant reconsideration because of an “inter-
vening change of controlling law, the availability of 
new evidence, or the need to correct a clear error or 
prevent manifest injustice.” Virgin Atl. Airways, Ltd. 
v. Nat’l Mediation Bd., 956 F.2d 1245, 1255 (2d 
Cir.1992). A motion for reconsideration “is not an 
opportunity to advance new facts, issues or arguments 
not previously presented to the Court, nor is it a 
substitute for appeal.” In re Optimal, 886 F.Supp.2d at 
312 (footnote omitted). 

As noted above, in its September 18 Order the Court 
cited evidence that Vimeo’s employees had interacted 
with a set of the Videos-in-Suit containing copyrighted 
music and, from this evidence together with the 
nature of the videos themselves, determined that a 
reasonable juror could conclude that Defendants were 
“aware of facts or circumstances from which infringing 
activity is apparent.” 17 U.S.C. § 512(c)(1)(A)(ii). Such 
awareness—known as “red flag” knowledge—would 
disqualify Defendants from Safe Harbor protection. 
See Viacom Int’l, Inc. v. YouTube, Inc., 676 F.3d 19, 31 
(2d Cir.2012). The Court thus determined that sum-
mary judgment was inappropriate as to these videos. 
(Order at 33.) 
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Defendants now ask the Court to reconsider its 
decision as to thirty-five such videos. (See Defs.’ Mem. 
of Law in Support of Motion for Reconsideration and 
Certification at 3 & n. 1.) They raise two challenges. 
First, they assert that no evidence shows that their 
employees ever viewed fifteen of those thirty-five 
videos. Second, they argue that even assuming a 
Vimeo staff member watched each of the thirty-five 
videos, the infringing nature of the videos was not 
“‘objectively’ obvious to a reasonable person,” as the 
Second Circuit has required to support a finding of red 
flag knowledge.3 Viacom, 676 F.3d at 31. 

The Court agrees with Vimeo’s first argument but 
not its second (with the exception of two videos, 
described in Subsection B). It therefore grants 
summary judgment to Defendants on seventeen of the 
thirty-five videos for which they seek reconsideration. 

A.  Whether Vimeo Employees Watched  
Fifteen of the Videos 

The September 18 Order described several ways in 
which Vimeo’s employees interacted with videos: the 
employees commented on a video’s page, “liked” the 
video, or “buried” the video so that it no longer 
appeared on Vimeo’s home page. (Order at 29-30.) For 
each Video-in-Suit with which employees interacted in 
one of these ways, the Court concluded, a reasonable 
jury could find that the employee viewed the video 
containing copyrighted music and had “red flag” 
knowledge of its infringing nature. 

The September 18 Order noted two additional ways 
in which employees interacted with Videos-in-Suit. 

                                                            
3 No evidence in the record supported a finding of “actual 

knowledge” under 17 U.S.C. § 512(c)(1)(A)(i). 
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First, although users could upload videos on Vimeo at 
no cost as long as they registered for an account, users 
could also purchase a “Plus” membership, which 
entitled them to increased file storage space and 
additional customization options. (Pls.’ Response to 
Defs.’ 56.1 Stmt. ¶ 62.) Citing evidence that Vimeo 
employees “[r]eviewed some uploaded Videos-in-Suit 
in ‘Plus’ users’ accounts,” the September 18 Order 
concluded that a triable issue existed as to whether 
Vimeo employees had “red flag” knowledge of the 
infringing nature of these videos. (Order at 29.) 

Second, the Court noted that Vimeo employees (and 
only Vimeo employees) could “whitelist” videos, which 
precluded other users from “flagging” the videos for 
violating the site’s Terms of Service. (Id.) Employees 
could whitelist an individual video or a user’s entire 
account, in which case all of the videos the user had 
uploaded became whitelisted. (Supplemental Declara-
tion of Andrew Pile, Jan. 5, 2013 (“Supp. Pile Decl.”), 
at ¶¶ 5, 7.) The Court likewise found that a triable 
issue existed as to whether Vimeo’s employees had 
“red flag” knowledge of the contents of these videos. 

Of the videos as to which the Court denied both 
parties summary judgment, the only evidence of 
employee interaction with ten of the videos was that 
the videos had been uploaded by “Plus” users. (See 
Supplemental Declaration of James D. Berkley, Dec. 
21, 2012 (“Supp. Berkeley Decl.”), Ex. 1.) For five other 
videos, the only evidence of employee interaction was 
that they had been uploaded by “Plus” users and the 
users’ accounts had been whitelisted. Defendants 
assert that the Court should grant them summary 
judgment as to these fifteen Videos-in-Suit, because no 
evidence showed that employees viewed any of the 
videos. 
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Upon further review of the record, the Court agrees 
with Defendants. The only evidence that Vimeo employ-
ees viewed “Plus” users’ videos came from the deposi-
tion of Andrea Allen, a Vimeo community monitor. 
Allen, who was presented with a page showing a list of 
“Plus” users, stated that she believed the page was 
used by moderators to view videos in “Plus” users’ 
accounts to ensure compliance with Vimeo’s Terms of 
Service. (Declaration of Russell J. Frackman, January 
6, 2013 (“Frackman Decl.”), Ex. 3 at 165:2-19 & Ex. 
85.) She noted, however, that she had never used the 
page, that she considered it “a dinosaur page,” and 
that she did not “know the last time [it] was used or 
even talked about.” (Id. 165:11-14.) 

Moreover, Defendants have brought to the Court’s 
attention evidence that “Plus” users have uploaded 
thirty-six percent of the videos on Vimeo, suggesting 
that “Plus” users are responsible for a substantial 
portion of the 43,000 new videos uploaded each day. 
(Supp. Pile Decl. ¶ 23.) It is simply unrealistic to infer 
that a Vimeo employee watched every “Plus” video. 
Indeed, Plaintiffs conceded at oral argument on the 
motion for reconsideration that they “don’t have 
evidence that the particular [‘Plus’] videos were 
viewed.” (Transcript of Oral Argument, November 15, 
2013 (“Oral Arg. Transcript”), at 36:23-24.) In the 
absence of evidence showing that a Vimeo employee 
watched a particular Video-in-Suit, a reasonable juror 
could not conclude that Defendants had knowledge of 
the video’s contents. See Carrion v. Enter. Ass’n, Metal 
Trades Branch Local Union 638, 227 F.3d 29, 32-33 
(2d Cir.2000) (noting that the Court need only draw 
“reasonable inferences” in favor of the party opposing 
summary judgment). Because Defendants have 
satisfied the other elements of Safe Harbor protection, 
they are thus entitled to summary judgment with 
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respect to the ten Videos-in-Suit for which the only 
evidence of employee interaction was that “Plus” users 
had uploaded the videos. 

The Court reaches the same conclusion with respect 
to whitelisted videos. The only evidence Plaintiffs cite 
to show that Vimeo employees watched all whitelisted 
videos is a statement in Allen’s deposition. When 
presented with an exhibit showing a list of videos 
marked as “whitelisted,” Allen explained that “‘White 
Listed’ in this context would indicate to someone, a 
moderator looking at this, that a moderator has looked 
at this already” and that the video “complies with the 
guidelines.” (Frackman Decl., Ex. 3 at 183:5-10 & Dep. 
Ex. 89.) But nowhere does this testimony note whether 
the videos had been whitelisted individually or 
whether they had been given that label simply because 
an entire user’s account had been whitelisted. 

To be sure, a jury could infer that when a Vimeo 
employee whitelists a specific video, the employee has 
watched that video—a point Defendants do not 
dispute. (See Def’s. Mem. of Law in Support of Motion 
for Reconsideration and Certification at 13-14.) But an 
employee’s whitelisting of a user’s entire account is too 
tenuous, without more, to permit the inference that 
the employee has watched all of the user’s videos. 
Vimeo’s Vice President of Product and Development 
averred that “[w]hen an account is whitelisted, Vimeo 
staff generally do not watch the videos.” (Supp. Pile 
Decl. ¶ 7.) This assertion is consistent with Allen’s tes-
timony and is not contradicted by any other evidence 
in the record. Accordingly, Vimeo is also entitled to 
summary judgment with respect to the five videos for 
which the only evidence of employee interaction was 
that the user’s account had been whitelisted. 
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B.  Whether the Infringing Nature of the Videos  
Was Objectively Obvious 

Defendants assert that even assuming one of their 
employees watched each of the remaining videos, they 
did not have “red flag” knowledge of the videos’ 
infringing content. This argument is focused on the 
provision of the Safe Harbor requiring that, in order to 
be protected from liability, a service provider must not 
be “aware of facts or circumstances from which infring-
ing activity is apparent.” 17 U.S.C. § 512(c)(1)(A)(ii). 
The Second Circuit has explained that this “red flag 
provision turns on whether the provider was subjec-
tively aware of facts that would have made the specific 
infringement ‘objectively’ obvious to a reasonable per-
son.” Viacom Int’l, Inc. v. YouTube, Inc., 676 F.3d 19, 
31 (2d Cir.2012). 

According to Defendants, the infringing nature of 
the remaining videos is not “obvious” because each 
video contains some original elements and their crea-
tors thus have at least a colorable defense that they 
made “fair use” of the copyrighted material. See, e.g., 
Cariou v. Prince, 714 F.3d 694 (2013) (holding that  
an artist made “fair use” of copyrighted photographs 
when he incorporated them into a series of paintings 
and collages). Defendants further argue that the Court 
should not put service providers in the difficult posi-
tion of having to decide which uses of a copyrighted 
work are infringing. 

The Court has reviewed each of the remaining 
twenty videos and determines that, with respect to 
eighteen of the videos, a reasonable juror could—but 
need not—find that the infringing activity in each 
video was “‘objectively’ obvious to a reasonable per-
son.” Viacom, 676 F.3d at 31. Defendants are entitled 
to summary judgment on the two other videos: in each 
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of these videos, the copyrighted songs play for only a 
short time in the background (approximately 38 and 
57 seconds, respectively4) during the middle of the 
video and are otherwise a less significant aspect of the 
videos. Further, neither the name of the song nor the 
artist was displayed anywhere in the video or on the 
web page through which users could view the video. 
Although Plaintiffs were free to submit a “takedown 
notice” requesting that Vimeo remove the videos, see 
17 U.S.C. § 512(c)(3), evidence of infringement in these 
videos was not “objectively obvious.” 

A juror could reach the opposite conclusion with 
respect to the other eighteen videos. In the Court’s 
analysis, seventeen of these eighteen videos play all or 
virtually all of the copyrighted song.5 The eighteenth 
video lasts for forty-eight seconds, during the entirety 
of which the song “Stacy’s Mom” by the artist 
“Fountains of Wayne” plays while the lyrics appear 
against a blue background. (See Declaration of James 
D. Berkley, Jan. 6, 2013 (“Berkley Decl.”), at Ex. 2.) 
Sixteen of these eighteen videos display both the artist 
and song title, either in the video itself or on the web 
page where viewers could access the video, and the 
web pages for the other two videos display the 
copyrighted song’s title. (See Frackman Decl. at Exs. 
17-22.) One of these eighteen videos, titled “Christina 
Aguilera—Genie in a Bottle,” is a full length video 

                                                            
4 These videos incorporate the songs “All the Small Things” by 

Blink 182 and “Praise You” by Fatboy Slim, and are associated 
with Vimeo identification numbers 1889583 and 217550, 
respectively. 

5 See Supp. Berkley Decl. at Ex. 1 (chart summarizing the 
videos with which Vimeo employees interacted); Declaration of 
James D. Berkley, Jan. 6, 2013, at Ex. 2 (electronic versions of 
Videos-in-Suit); Compl. at Schedule B (list of pre-1972 videos). 
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showing the artist performing her popular song at a 
concert, with the location and date of the concert 
displayed on the web page below the box where users 
can watch the video. (Id. Ex. 19 at EMI 00283). Many 
of the other videos are “lip-dubs,” showing individuals 
walking through their homes or offices—or, in one 
case, driving a car—mouthing the words to a copy-
righted song while it plays. (See Berkley Decl. Ex. 2.) 
All of the videos play, in essentially unaltered form, 
what a reasonable jury could deem recognizable songs 
by well-known artists. 

Defendants’ argument for reconsideration focuses 
on the Safe Harbor’s legislative history. They empha-
size a portion of the Senate and House Reports (the 
“Reports”) addressing a provision of the Safe Harbor 
not at issue here, § 512(d), which provides a safe 
harbor for service providers—such as search engines—
that offer “information location tools.” As with § 512(c), 
which is the focus of this action, § 512(d) disqualifies 
providers from Safe Harbor protection if they “turned 
a blind eye to ‘red flags’ of obvious infringement.” 
S.Rep. No. 105-190, at 48 (1998) (“S. Rep.”); H.R.Rep. 
No. 105-551, pt. 2, at 57 (1998) (“H. Rep.”). The 
Reports note that a copyright holder could show “red 
flag” knowledge if it demonstrated that the provider 
knowingly linked to a “pirate” website that provides 
music and movies for download; “[a]bsent such ‘red 
flags’ or actual knowledge,” the Committees explained, 
“a directory provider would not be similarly aware 
merely because it saw one or more well known photo-
graphs of a celebrity at a site devoted to that person.” 
S. Rep. at 48; H. Rep. at 57. The provider, the Reports 
continue, “could not be expected, during the course of 
its brief cataloguing visit, to determine whether the 
photograph was still protected by copyright or was in 
the public domain; if the photograph was still 
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protected by copyright, whether the use was licensed; 
and if the use was not licensed, whether it was 
permitted under the fair use doctrine.” S. Rep. at 48; 
H. Rep. at 57-58. Analogizing the example of the 
celebrity photograph to the use of copyrighted music 
in the Videos-in-Suit, Defendants assert that the 
September 18 Order improperly requires Vimeo to 
make “discriminating judgments” about what consti-
tutes fair use—a burden Congress sought to avoid 
placing on service providers. (Defs.’ Mem. of Law in 
Support of Motion for Reconsideration and Certifica-
tion at 10.) 

Even assuming that the Reports’ discussion of  
§ 512(d) applies equally to § 512(c), however, the 
infringement the Reports describe is different in kind 
than the infringements at issue in this case. Here, the 
copyrighted songs were an integral part of the videos: 
the videos played the songs essentially unmodified 
and in their entirety, and the length of the video 
corresponded to the length of the song. A jury could 
conclude, based on these circumstances, that it would 
have been “‘objectively’ obvious to a reasonable per-
son” that the individual users did not have permission 
to use the well-known songs in their videos. See 
Viacom, 676 F.3d at 31. Although a jury need not 
necessarily find that evidence of infringement was 
obvious in these videos, it certainly could reach such a 
conclusion in light of the length and recognizable 
nature of the songs. 

Consider, for instance, the video of the artist 
Christina Aguilera.6 This video shows the performer 
and television star singing her song “Genie in a Bottle” 

                                                            
6 This video is associated with Vimeo identification number 

2021311. 
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at a concert.7 A rational juror could find that virtually 
every aspect of this video makes it obvious that it is 
infringing: the music, the lyrics, the visual image 
(which consists exclusively of the artist singing at her 
concert), and the description on the website explaining 
what the video is and when it was recorded. 

Defendants respond that as long as a video’s use of 
copyrighted material can “conceivably be justified by a 
colorable claim of license or fair use,” employees who 
view the video do not have red-flag knowledge of its 
infringing nature. (Defs.’ Reply Mem. of Law in Sup-
port of Motion for Reconsideration and Certification at 
5.) As the Court explained in its September 18 Order, 
however, this argument threatens to collapse the 
distinction between “actual” and “red flag” knowledge, 
rendering the latter superfluous. (Order at 33.) “Red 
flag” knowledge, under Defendants’ construction of  
the statute, would seemingly require not only the 
upload of an unaltered, copyrighted work but also 
some reliable indication that the user did not have 
permission to upload the work, in order to negate 
potential legal defenses to copyright infringement. 
(See id. at 31.) But such evidence would be practically 
indistinguishable from proof of actual knowledge—
that is, that the provider “actually or ‘subjectively’ 
knew of specific infringement.” Viacom, 676 F.3d at 31. 
Presented with a copyrighted work and a statement 
from the user that she did not have permission to 
upload the file or any other legal defense,  
a service provider could not plausibly claim that it 
lacked knowledge of the specific infringement. 

                                                            
7 “Genie in a Bottle” has been described as “one of the best-

selling singles of all time.” See “Genie in a Bottle,” http://en. 
wikipedia.org/wiki/Genie_in_a_Bottle. 
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Perhaps recognizing the difficulty in this position, 
Defendants suggested at oral argument that had 
Vimeo’s employees encountered a video that simply 
consisted of the upload of a feature-length film, such 
as “The Big Chill,” those employees would have “red 
flag” knowledge of the video’s infringing character. 
(Oral Arg. Transcript at 16:22-17:2.) But at least one 
of the videos at issue in this case seems virtually 
identical to “The Big Chill” example. This video 
appears to be the official full-length music video of the 
song “Move (If You Wanna)” by the artist Mims.8 It 
concludes by displaying, in white font set against  
a black screen, the phrase “© 2009 Capitol Records.  
All Rights Reserved.” (Berkley Decl. at Ex. 2.) Aside 
from its length, the infringing nature of this video 
seems indistinguishable from that of the example 
Defendants provide, thus highlighting the difficulty of 
the Court making such determinations as a matter of 
law. 

Even for those videos that contain an original visual 
image set to the unaltered infringing music, for 
purposes of the “red flag” inquiry, the Court finds no 
legally significant difference between the upload of a 
full-length and unedited copyrighted film and the 
upload of a full-length and unedited copyrighted song. 
A rational jury could find that a video playing the 
entirety of the Four Tops’ hit song “I Can’t Help Myself 
(Sugar Pie Honey Bunch),” or a song by the Beastie 

                                                            
8 This video is associated with Vimeo identification number 

3300782. Because the only evidence Plaintiffs offered to show 
that a Vimeo employee interacted with the video was that it was 
uploaded by a “Plus” user, the Court grants Defendants summary 
judgment with respect to this video in this Order, despite the fact 
that a jury could find that it was obviously infringing. See Section 
1.A, supra. 
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Boys, Radiohead, or Usher, provided “objectively 
obvious” evidence of infringement to a Vimeo employee 
who viewed the video. Furthermore, as to some of the 
videos there is additional evidence in the record from 
which a jury could find “red flag” knowledge. For 
example, the web page containing one of the videos, 
the uploading user announced that he had “mixed [the 
video] with the track ‘Harder, better, faster, stronger’ 
from Daft Punk live record ‘Alive 2007.’” (Berkley Decl. 
Ex. 38.) As for another video, a Vimeo employee 
admitted that he had watched the video, had 
commented on it, and was aware that it contained 
music by the artist Usher. (Frackman Decl. Ex. 5 at 
247:19-248:6 & Dep. Ex. 224 (deposition of Dalas 
Verdugo)). 

In the context of file-sharing programs, courts have 
consistently rejected service providers’ claims that 
they were unaware of infringing activity involving 
well-known works. See Columbia Pictures Indus., Inc. 
v. Fung, 710 F.3d 1020, 1043 (9th Cir.2013) (conclud-
ing that a service provider had red flag knowledge 
when “[t]he material in question was sufficiently 
current and well-known that it would have been 
objectively obvious to a reasonable person that the 
material solicited and assisted was both copyrighted 
and not licensed to random members of the public”); 
see also Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, 
Ltd., 454 F.Supp.2d 966, 987-88 (C.D.Cal.2006) 
(finding that a service provider intended to induce 
copyright infringement where it provided a search 
function for “Top 40 Songs,” noting that “[s]uch songs 
are almost invariably copyrighted”). Similarly, based 
on the type of music the videos used here—songs by 
well-known artists, whose names were prominently 
displayed—and the placement of the songs within  
the video (played in virtually unaltered form for  
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the entirety of the video), a jury could find that 
Defendants had “red flag” knowledge of the infringing 
nature of the videos.  

Accordingly, the Court grants Defendants’ motion 
for reconsideration as to seventeen of the Videos-in-
Suit: the fifteen videos for there was no evidence in the 
record of employee interaction, and two videos where 
evidence of infringement was not “objectively obvious.” 
The Court denies the motion with respect to the 
remaining eighteen Videos-in-Suit. 

2.  Motion for Leave To Amend the Complaint 

Plaintiffs seek leave to file an amended complaint 
that adds additional instances of infringement. 
According to their memorandum in support of the 
motion, the proposed amended complaint seeks to add 
1476 new instances of infringement. Almost one 
quarter of these involve music recorded before 
February 15, 1972, and almost one third involve videos 
with which Vimeo employees interacted in one of the 
ways outlined in the September 18 Order.9 (Pls.’ Mem. 
of Law in Support of Motion to Amend at 1-3.) 

Courts must “freely give leave” to amend a com-
plaint “when justice so requires.” Fed.R.Civ.P. 15(a)(2). 
The Second Circuit has explained that “district courts 
should not deny leave unless there is a substantial 
reason to do so, such as excessive delay, prejudice to 

                                                            
9 Presumably, the only evidence of employee interaction for 

some videos in the latter category will be that the videos were 
uploaded by “Plus” users or by users whose accounts had  
been “whitelisted.” For the reasons described in this Order, 
Defendants will be entitled to summary judgment on those 
videos. 
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the opposing party, or futility.” Friedl v. City of N.Y., 
210 F.3d 79, 87 (2d Cir.2000). 

Nowhere do Defendants assert that amendment 
would be futile. Instead, they argue that Plaintiffs 
have unnecessarily delayed the filing of their motion 
and that granting leave to amend would cause 
prejudice by requiring additional discovery. These 
arguments are unavailing. 

The record shows that Plaintiffs have contemplated 
amending their complaint—and have made Defend-
ants aware of their intention—from the earliest stages 
of the litigation. In the Case Management Plan and 
Scheduling Order, the parties agreed to permit 
Plaintiff to seek leave to amend their complaint to add 
additional instances of infringement, subject to Court 
approval, beyond the sixty-day period that otherwise 
limited Plaintiffs’ right to amend. (Dkt. No. 24.) 
Plaintiffs communicated to Defendants their intention 
to amend in October 2010, and Defendants replied 
that they “d[id] not anticipate objecting to such amend-
ment,” as long as it “would be nothing more than the 
inclusion of additional sound recordings and musical 
competitions” and would not affect the first phase of 
discovery. (Declaration of Marc Mayer, Oct. 21, 2013 
(“Mayer Decl.”) at Ex. 3; Declaration of Jessica A. 
Rose, Nov. 4, 2013 (“Rose Decl.”) at Ex. F.) Although 
Plaintiffs did not raise the issue of amendment again 
until April 24, 2012, the delay was justified: 
Defendants did not produce certain documents until 
February 8, 2011, and from March 3, 2011 to April 4, 
2012 the case was stayed pending the Second Circuit’s 
decision in Viacom. (Mayer Decl. ¶¶ 9-12; Rose Decl. 
¶¶ 24, 26.) In an order dated May 31, 2012, Judge 
Castel (to whom the case was then assigned) noted 
that amending the pleading would “require reopening 
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of discovery and delay the timely adjudication of the 
proposed summary judgment motions.” (Dkt. No. 43.) 
He ruled that the “motion to amend may be filed 
within 30 days of the Court’s ruling on summary 
judgment and the timeliness will be assessed as if the 
motion were made today.” (Id.) Plaintiffs filed their 
motion to amend within thirty days of the Court’s 
September 18 Order. They have not acted with undue 
delay. 

Defendants’ argument that amendment would cause 
them undue prejudice is similarly unpersuasive. To 
date, the parties have only conducted “Phase I” discov-
ery, that is, discovery relating to the applicability  
of the DMCA Safe Harbor. (See Dkt. No. 24 at 2.) 
Plaintiffs represent that the only additional Phase I 
discovery they seek is an updated version of the 
database showing the “whitelisted” and “buried” 
videos. (Pls.’ Reply Mem. of Law in Support of Motion 
to Amend at 2 n. 1.) Additionally, although Defendants 
claim they are entitled to additional discovery, they 
have not specified what information they would seek. 
Neither party has given the Court any reason to 
believe that significant additional Phase I discovery 
would be required. Plaintiffs have categorized their 
complaint based on the Court’s September 18 Order 
(noting, for instance, which compositions were 
recorded before 1972 and which videos were uploaded 
or “liked” by Vimeo employees). (Mayer Decl. at Exs. 
5-7.) To determine which new instances of infringe-
ment survive summary judgment, the Court need only 
apply the principles articulated in its September 18 
Order and this Order to the remaining videos. 

Finally, Defendants acknowledge that Plaintiffs 
have the “right” to “fil[e] a new complaint for any 
alleged infringements that they neglected to include in 
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the course of fact discovery.” (Defs.’ Mem. in Opp. to 
Pls.’ Motion to Amend at 11.) Defendants have not 
identified any way in which requiring Plaintiffs to file 
a new action would be more efficient than permitting 
them to amend their existing complaint to add new 
instances of infringement. See Kwon v. Yun, 606 
F.Supp.2d 344, 365 (S.D.N.Y.2009) (permitting defend-
ant to amend counterclaims in its pleading because 
defendant “would be free to file a new action” to 
recover on its claims). 

The Court therefore grants Plaintiffs’ motion for 
leave to file amended complaints. 

3.  Motion for Certification for Interlocutory Appeal 

Vimeo asks the Court to certify for interlocutory 
appeal the following two questions: 

(1) Are the DMCA’s safe-harbor provisions 
applicable to sound recordings fixed prior to 
February 15, 1972? 

(2) Does a service provider’s mere viewing of a 
user-generated video containing third party 
copyrighted music automatically give rise to a 
triable issue of fact as to the service provider’s 
knowledge of infringement under the DMCA? 

(Defs.’ Mem. of Law in Support of Motion for 
Reconsideration and Certification at 15.) Plaintiffs do 
not oppose this request as long as the Court certifies 
“all of the relevant DMCA issues” for interlocutory 
appeal, including whether Vimeo had the “right and 
ability to control” infringing activity, whether it acted 
with “willful blindness” to infringement, and whether 
it had instituted a repeat infringer policy. (Pls.’ Oppo-
sition to Motion for Reconsideration and Certification 
at 14.) 
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A.  Legal Standard 

28 U.S.C. § 1292(b) presents a limited exception to 
the “basic tenet of federal law” that appellate review 
should be delayed until final judgment is entered. 
Koehler v. Bank of Bermuda Ltd., 101 F.3d 863, 865 
(2d Cir.1996). Under this provision, a district court 
may certify for appeal an otherwise non-appealable 
order when the court concludes that the order  
“[1] involves a controlling question of law [2] as to 
which there is substantial ground for difference  
of opinion and [3] that an immediate appeal from  
the order may materially advance the ultimate 
termination of the litigation.” 28 U.S.C. § 1292(b). 
District courts must “exercise great care in making a 
§ 1292(b) certification,” Westwood Pharm., Inc. v. Nat’l 
Fuel Gas Distrib. Corp., 964 F.2d 85, 89 (2d Cir.1992), 
and should invoke the provision only in “exceptional 
circumstances,” Coopers & Lybrand v. Livesay, 437 
U.S. 463, 475, 98 S.Ct. 2454, 57 L.Ed.2d 351 (1978). 

With respect to the first prong of the test, the 
‘“question of law’ must refer to a ‘pure’ question of law 
that the reviewing court could decide quickly and 
cleanly without having to study the record.” Consub 
Delaware LLC v. Schahin Engenharia Limitada, 476 
F.Supp.2d 305, 309 (S.D.N.Y.2007). The question must 
also be “controlling,” meaning that reversal of the dis-
trict court’s order “would terminate the action, or at a 
minimum that determination of the issue on appeal 
would materially affect the litigation’s outcome.” In re 
Enron Corp., No. 06 Civ. 7828(SAS), 2007 WL 
2780394, at *1 (S.D.N.Y. Sept. 24, 2007). 

The second prong of the test, that there exists a 
substantial ground for difference of opinion, is met 
when “(1) there is conflicting authority on the issue, or 
(2) the issue is particularly difficult and of first 
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impression for the Second Circuit.” Id. “The mere 
presence of a disputed issue that is a question of first 
impression, standing alone, is insufficient to demon-
strate a substantial ground for difference of opinion.” 
In re Flor, 79 F.3d 281, 284 (2d Cir.1996). Rather, the 
district court must “analyze the strength of the 
arguments in opposition to the challenged ruling when 
deciding whether the issue for appeal is truly one on 
which there is a substantial ground for dispute.” Id. 

Courts “place particular weight” on the third factor: 
whether an immediate appeal will materially advance 
the ultimate termination of the litigation. Transp. 
Workers Union of Am. v. N.Y.C. Transit Auth., 358 
F.Supp.2d 347, 350 (S.D.N.Y.2005). This requirement, 
which in practice is “closely connected” to the first 
factor, In re 650 Fifth Ave., No. 08 Civ. 10934 (RJH), 
2012 WL 363118, at *2 (S.D.N.Y. Feb. 2, 2012), is met 
when an intermediate appeal “promises to advance the 
time for trial or to shorten the time required for trial,” 
Transp. Workers Union, 358 F.Supp.2d at 350. 

B.  Whether Certification Is Appropriate 

After reviewing the statutory factors, the Court 
concludes that two issues from its September 18 Order 
merit certification. The Court recognizes that § 1292(b) 
refers to certification of an “order,” and that, should 
the Second Circuit agree to hear the appeal, it “may 
address any issue fairly included within the certified 
order.” Yamaha Motor Corp., USA v. Calhoun, 516 
U.S. 199, 205, 116 S.Ct. 619, 133 L.Ed.2d 578 (1996). 
Mindful of the Circuit’s statement that “it is helpful 
for a district court to frame the controlling questions 
of law that the order involves,” United States v. Banco 
Cafetero Panama, 797 F.2d 1154, 1157 (2d Cir.1986), 
the Court specifies the issues it is certifying and 
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explains why, in its view, they satisfy the § 1292(b) 
criteria. 

i.  Pre-1972 Recordings 

The Court’s September 18 Order granted Plaintiffs 
summary judgment as to those videos that contained 
music recorded before February 15, 1972, concluding 
that the DMCA Safe Harbor extended only to those 
videos that contained music recorded after that date. 
(Opinion at 55.) The Court concludes that this ques-
tion satisfies each of the statutory factors. 

First, this issue presents a controlling question of 
law. Because the issue turns almost exclusively on a 
question of statutory interpretation, “the reviewing 
court could decide [it] quickly and cleanly without 
having to study the record.” Consub, 476 F.Supp.2d at 
309. Moreover, its resolution “would materially affect 
the litigation’s outcome.” In re Enron, 2007 WL 
2780394, at *1. Twenty of the videos alleged to be 
infringing in the existing complaint involved pre-1972 
music, (see Compl. at Schedule B) and Plaintiffs’ 
amended complaint adds 332 videos containing pre-
1972 recordings (see Mayer Decl. at Ex. 6). With 
respect to many of the videos, which party prevails on 
the copyright claims associated with each of these 
recordings rests exclusively on the reach of the Safe 
Harbor. 

Second, although the Court remains of the view that 
17 U.S.C. § 301(c) cannot be read to permit application 
of the DMCA Safe Harbor to pre-1972 recordings, the 
Court recognizes that there exists a substantial 
ground for difference of opinion on this issue. Indeed, 
Judge Pauley of this Court reached the opposite 
conclusion, see Capitol Records, Inc. v. MP3tunes, 
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LLC, 821 F.Supp.2d 627, 640-42 (S.D.N.Y.2011),10 
although the United States Copyright Office has 
determined that the Safe Harbor does not extend to 
pre-1972 recordings, see Federal Copyright Protection 
for Pre-1972 Sound Recordings (Dec.2011), available 
at http://www.copyright.gov/docs/sound/pre-72-report. 
pdf. This issue is a question of first impression in the 
Second Circuit, and aside from these two decisions no 
other federal court appears to have addressed the 
issue. In view of the paucity of case law and these 
conflicting conclusions, the Court finds that the second 
statutory factor has been satisfied. 

Third, an intermediate appeal will materially 
advance the ultimate termination of the litigation. As 
noted above, Plaintiffs’ amended complaint adds 332 
instances of infringement involving pre-1972 record-
ings. (Mayer Decl. at Ex. 6.) If the outcome of the 
summary judgment motion on the current complaint—
in which the Court now concludes that the DMCA Safe 
Harbor extends to almost three quarters of the Videos-
in-Suit—is any indication, a large swath of those 332 
instances of infringement will be subject to the Safe 
Harbor protection. Should the Second Circuit conclude 
that Safe Harbor protection extends to pre-1972 
recordings, many of those 332 instances of infringe-
ment would be dismissed. 

                                                            
10 Although Judge Pauley noted that the question “may involve 

a substantial ground for difference of opinion,” he ultimately 
declined to certify it for interlocutory appeal because “certifica-
tion would only delay the ultimate resolution” of the case. Capitol 
Records, Inc. v. MP3tunes, LLC, No. 07 Civ. 9931(WHP), 2012 WL 
242827, at *1-*2 (S.D.N.Y. Jan. 9, 2012). Here, a decision by  
the Second Circuit has the potential to narrow the litigation 
significantly. 
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The Court therefore certifies for interlocutory 
appeal the question of “whether the DMCA’s safe-
harbor provisions are applicable to sound recordings 
fixed prior to February 15, 1972.” 

ii.  Knowledge of Infringement 

The Court also agrees with Defendants that the 
issue of their “red flag” knowledge merits certification. 
But Defendants’ articulation of the question to be 
certified—whether a service provider’s “mere viewing 
of a user-generated video containing third party 
copyright music automatically give[s] rise to a triable 
issue of fact as to the service provider’s knowledge of 
infringement under the DMCA” (Defs.’ Mem. of Law in 
Support of Motion for Reconsideration and Certifica-
tion at 15)—misconstrues the Court’s holding. The 
Court’s conclusion that a triable issue exists as to “red 
flag” knowledge relies on the videos’ use of recogniza-
ble songs, played essentially in their entirety and in 
unedited form. A more appropriate formulation of the 
legal question is “whether, under Viacom Int’l, Inc. v. 
YouTube, Inc., a service provider’s viewing of a user-
generated video containing all or virtually all of a 
recognizable, copyrighted song may establish ‘facts or 
circumstances’ giving rise to ‘red flag’ knowledge of 
infringement.” 

Phrased this way, this question—in the Court’s 
view—satisfies the first requirement for certification. 
That the “red flag” knowledge inquiry depends in part 
on the contents of each video does not mean the 
question is inappropriate for certification. See, e.g., 
Am. Geophysical Union v. Texaco Inc., 802 F.Supp. 1, 
11 (S.D.N.Y.1992) (Leval, J.) (certifying question of 
whether company’s photocopying of journal articles 
constituted “fair use” and noting that the inquiry “is 
highly fact-specific”). Defendants have represented 
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that, for purposes of any interlocutory appeal, they 
would assume that “Vimeo had actually viewed all of 
the videos with which it ‘interacted.’” (Defs.’ Mem. of 
Law in Support of Motion for Reconsideration and 
Certification at 22 n. 14.) There is no real dispute 
about the content of the videos: they contain visual 
images set to copyrighted songs played essentially in 
their entirety. Determining whether Defendants had 
“red flag” knowledge turns largely on the construction 
of 17 U.S.C. § 512 and the Circuit’s opinion in Viacom. 
The Circuit could, in this Court’s view, resolve the 
proposed question “quickly and cleanly without having 
to study the record.” In re Worldcom, Inc., No. M-47 
HB, 2003 WL 21498904, at *10 (S.D.N.Y. June 30, 
2003). 

Additionally, the Court recognizes that determining 
whether a defendant has “red flag” knowledge of 
infringement is a difficult question that has important 
ramifications for service providers such as Vimeo. 
Although nothing in the Court’s orders requires pro-
viders affirmatively to police their sites for copyright 
infringement, see 17 U.S.C. § 512(m), the Court’s 
interpretation of “red flag” knowledge may lead ser-
vice providers to be more aggressive in further 
investigating or even removing copyrighted content 
that they encounter. Viacom defined “red flag 
knowledge,” but it did not address whether content 
can be obviously infringing on its face or how that 
concept interacts with various possible defenses to 
infringement, such as “fair use.” 

These arguments present a substantial ground for 
difference of opinion. On the one hand, the legislative 
history of 17 U.S.C. § 512(c) suggests that service 
providers should not be placed in a position of having 
to assess the viability of a user’s legal defense to 
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copyright infringement. On the other, insulating a 
service provider from liability unless all conceivable 
defenses could be negated would effectively read the 
“red flag” knowledge provision out of the statute in 
light of the corresponding “actual knowledge” provi-
sion. Resolution [sic] these arguments will have far-
reaching implications in this case and others. See 
Klinghoffer v. S.N.C., 921 F.2d 21, 24 (2d Cir.1990) 
(“[T]he impact that an appeal will have on other cases 
is a factor that we may take into account in deciding 
whether to accept an appeal that has been properly 
certified by the district court.”). 

Finally, an appeal on this issue would “materially 
affect the ultimate termination of the litigation.” 28 
U.S.C. § 1292(b). The amended complaint alleges 475 
infringing videos with which Vimeo’s employees 
interacted. (Mayer Decl. ¶ 15 & Exs. 5-7; Pls.’ Mem.  
of Law in Support of Motion to Amend at 3.) Reversal 
of the Court’s decision on the issue of “red flag” 
knowledge could lead to a grant of summary judgment 
in favor of Defendants on most, if not all, of these 
instances of infringement. Should the Second Circuit 
agree with Defendants on both the first and second 
certified questions, the litigation may well be nar-
rowed from 1675 instances of infringement (the total 
alleged in the amended complaint, see Mayer Decl.  
¶ 14) to 29 instances (the number of videos allegedly 
uploaded by Vimeo employees, see Mayer Decl. ¶ 15 & 
Exs. 5, 7; Pls. Mem. of Law in Support of Motion to 
Amend at 3; Capitol Records, 972 F.Supp.2d at 518, 
2013 WL 5272932, at *15). Certification of the above 
question is appropriate because a definitive answer 
may save the Court and parties “vast amounts of 
expense and time.” Am. Geophysical Union, 802 
F.Supp. at 29. 
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iii.  Plaintiffs’ Proposed Questions 

Plaintiffs ask the Court to certify a host of issues 
from its September 18 Order, at times not making any 
attempt to articulate a precise legal question but 
instead simply pointing out aspects of the Order 
raising “issue[s] that require[ ] clarification from the 
Second Circuit.” (Pls.’ Opposition to Motion for 
Reconsideration and Certification at 19.) Although the 
Circuit is of course free to consider any of the issues 
Plaintiff raises, see Yamaha Motor Corp., USA v. 
Calhoun, 516 U.S. 199, 205, 116 S.Ct. 619, 133 
L.Ed.2d 578 (1996)—and a number here indeed are 
“complex and novel” (Pls.’ Br. in Opposition to Motion 
to Certify at 14)—the Court does not believe any of the 
proposed questions satisfy the statutory criteria. 

First, Plaintiffs ask the Court to certify the issue of 
whether Vimeo had the “right and ability to control” 
the infringing activity on its system. See 17 U.S.C.  
§ 512(c)(1)(B). The Second Circuit in Viacom concluded 
that “the right and ability to control infringing activity 
under § 512(c)(1)(B) requires something more than the 
ability to remove or block access to materials posted on 
a service provider’s website.” 676 F.3d at 38 (internal 
quotation marks omitted). But the Circuit declined to 
provide further guidance regarding what constituted 
the “right and ability to control,” beyond noting that 
inducing infringement and issuing detailed instruc-
tions regarding users’ content “might” rise to the level 
of control. Id. In light of the limited guidance in 
Viacom and the statute’s “confused” legislative his-
tory, see id. at 37, a “substantial ground for difference 
of opinion” exists regarding this issue, 28 U.S.C.  
§ 1292(b). 

Nonetheless, this issue does not present a 
“controlling question of law.” Id. Plaintiffs are unable 



69a 

 

to articulate the precise legal question that the 
September 18 Order raises with respect to this issue; 
their proposed question essentially asks whether, 
considering the totality of the circumstances in this 
case, Defendants had the right and ability to control 
users’ content.11 To be sure, the Court would welcome 
guidance from the Second Circuit on this issue, and 
appreciates that, should the Circuit certify the 
interlocutory appeal in the fashion that this Court 
does, a second appeal may be inevitable. Nonetheless, 
the issue Plaintiffs propose to certify is not a “pure 
question of law”; it could neither be resolved “quickly” 
                                                            

11 Plaintiffs propose two questions with respect to the right and 
ability to control. First: “Whether acts such as (1) the imple-
mentation and use of content monitoring programs designed to 
manipulate the visibility and availability of specific content and 
to enforce strict content ‘guidelines’; (2) providing employee and 
staff feedback and approval as to uploaded content; (3) providing 
infringing content, instructing and encouraging users to provide 
infringing content; and (4) interacting with uploaded content, 
constitute the ‘something more’ noted by Viacom to give rise to 
the right and ability to control infringement.” (Pls.’ Opposition to 
Motion for Reconsideration and Certification at 16.) Second: 
“Whether conduct and statements that encourage others to 
infringe—such as posting infringing content, appearing in and 
assisting with the making and uploading of infringing content, 
encouraging and sanctioning the creating of infringing videos on 
a website’s home page and public forums (including a type of 
video—‘lip dubs’—that necessarily uses copyrighted music), 
promoting and ‘liking’ such content, providing technical assis-
tance specifically instructing how to infringe music to those 
engaged in infringement, communicating both internally and 
directly to users that infringing works can be posted, hiring a 
team of employees to monitor and ‘curate’ content, and refusing 
to implement available filtering technologies—is ‘inducement’  
for purposes of the right and ability to control, notwithstanding 
that the total scope of content on Vimeo may not have been 
overwhelmingly devoted to acts of ‘wholesale infringement.’” 
(Id. at 16-17) 
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nor “cleanly”; and it would require the Second Circuit 
“to study the record” closely. Narragansett Elec. Co.  
v. Am. Home Assur. Co., 921 F.Supp.2d 166, 196 
(S.D.N.Y.2013). 

Second, Plaintiffs seek certification of the Court’s 
holding that Defendants must be willfully blind to 
specific instances of infringement to lose Safe Harbor 
protection. (See Order at 3.) This issue presents a 
“pure question of law” that would not require the 
Circuit to “study the record.” Narragansett, 921 
F.Supp.2d at 196. But it is a question that the Circuit 
appears to have answered. In Viacom, the Court 
concluded that “the willful blindness doctrine” is 
another method of “demonstrat[ing] knowledge or 
awareness of specific instances of infringement under 
the DMCA.” 676 F.3d at 35. In view of the Circuit’s 
holding that “actual” or “red flag” knowledge must 
relate to “specific and identifiable instances of infringe-
ment,” id., it seems that proof of willful blindness must 
also be tied to specific instances of infringement. See 
also id. (“When [a service provider] has reason to 
suspect that users of its service are infringing a 
protected mark, it may not shield itself from learning 
of the particular infringing transactions by looking the 
other way.” (quotation marks omitted and emphasis 
added)). 

Here, although Plaintiffs cited evidence that sug-
gests that Vimeo employees may have turned a blind 
eye to infringement of musical recordings on the 
website, none of that evidence connects such “willful 
blindness” to any of the Videos-in-Suit. Because  
of this deficiency, the issue does not satisfy the second 
§ 1292(b) criterion for certification. 

For the same reason, the Court declines to certify the 
third issue Plaintiffs seek to appeal, relating to 
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Defendants’ knowledge of infringement. No evidence 
in the record showed that Defendants ever viewed the 
majority of the Videos-in-Suit; there is no “substantial 
ground for difference of opinion” on this issue. Nor 
were Plaintiffs entitled to summary judgment on the 
issue of knowledge with respect to the videos Vimeo 
employees uploaded or with which they otherwise 
interacted: although a jury could find that infringe-
ment in these videos was “objectively obvious,” the 
evidence would not require such a finding. 

Finally, the Court declines to certify Plaintiffs’ three 
proposed questions relating to Vimeo’s repeat 
infringer policy.12 None of these three questions is a 

                                                            
12 The three proposed questions are as follows. First: “Whether 

a purported repeat infringer policy that provides only that Vimeo 
‘reserves the right’ to terminate users who use its service to 
infringe, without specifying the nature of the conduct or nature 
or type of violations that would result in termination, effectively 
communicates to users that there is a realistic threat of  
losing . . . access to the Vimeo system.” (Pls.’ Mem. in Opposition 
to Certification at 20 (internal quotation marks omitted).) 
Second: “Whether a repeat infringer policy has the ability to 
maintain the strong incentives for service providers to prevent 
their services from becoming safe havens or conduits for known 
repeat copyright infringers, when representatives and employees 
of the service provider are themselves engaged in acts of repeat 
infringement but are not terminated as users, observe others 
engaging in acts of repeat infringement, and encourage users to 
do so, without taking any action.” (Id. at 21 (internal quotation 
marks and citation omitted).) Third: “Whether a service provider 
has reasonably implemented a repeat infringer policy where it 
fails to engage in any systematic tracking of user violations but 
instead relies on a demonstrably faulty and ad hoc system 
dependent upon the memory or subjective evaluation and 
discretion of the service provider’s employees, and where the 
service provider has produced only scattered documents which it 
purports to evidence the implementation of such a policy.” (Id. 
(internal quotation marks omitted).) 
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“pure question of law,” and all would similarly require 
the Second Circuit “to study the record.” Narragansett, 
921 F.Supp.2d at 196. 

CONCLUSION 

To summarize: 

(1) Defendants’ motion for reconsideration of the 
Court’s September 18 Order is GRANTED in part and 
DENIED in part. Defendants are entitled to summary 
judgment with respect to seventeen additional Videos-
in-Suit: fifteen videos for which the only evidence of 
employee interaction was that the videos were 
uploaded by “Plus” users or users whose accounts had 
been “whitelisted,” and two videos for which evidence 
of infringement was not “objectively obvious to a 
reasonable person.”13 Defendants’ motion for reconsid-
eration is denied with respect to the other Videos-in-
Suit. 

(2) Plaintiffs’ motion for leave to file an amended 
complaint to add additional works-at-issue is 
GRANTED. 

(3) Defendants’ motion to certify for interlocutory 
appeal the September 18 Order is GRANTED. The 
Court certifies the following questions: 

(a) Whether the DMCA’s safe-harbor provisions 
are applicable to sound recordings fixed prior to 
February 15, 1972; and 

(b) Whether, under Viacom Int’l, Inc. v. YouTube, 
Inc., a service provider’s viewing of a user-
generated video containing all or virtually all of 
a recognizable, copyrighted song may establish 

                                                            
13 See supra note 4 and accompanying text. 



73a 

 

“facts or circumstances” giving rise to “red flag” 
knowledge of infringement. 

The Court’s September 18, 2013 Order is amended 
to include this Opinion and Order. Defendants shall 
have ten days from the entry of this Opinion and Order 
to apply to the Second Circuit for leave to proceed with 
the appeal. The case is STAYED pending a determina-
tion by the Second Circuit. 

The Clerk of Court is requested to terminate the 
motions pending at docket entries 121 and 126 in case 
number 09 Civ. 10101, and docket entries 117 and 122 
in case number 09 Civ. 10105. 

SO ORDERED. 
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UNITED STATES DISTRICT COURT, 
S.D. NEW YORK 

———— 

Nos. 09 Civ. 10101(RA), 09 Civ. 10105(RA) 

———— 

CAPITOL RECORDS, LLC, et al., 

Plaintiffs, 

v. 

VIMEO, LLC d/b/a VIMEO.COM, et al., 

Defendants. 

———— 

EMI BLACKWOOD MUSIC, INC, et al., 

Plaintiffs, 

v. 

VIMEO, LLC d/b/a VIMEO.COM, et al., 

Defendants. 

———— 

Sept. 18, 2013 

———— 

OPINION AND ORDER 

RONNIE ABRAMS, District Judge. 

Plaintiffs Capitol Records, LLC, Caroline Records, 
Inc., Virgin Records America, Inc. (collectively, 
“Capitol”), EMI Blackwood Music, Inc., EMI April 
Music, Inc., EMI Virgin Music Inc., Colgems-EMI 
Music, Inc., EMI Virgin Songs, Inc., EMI Gold Horizon 
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Music Corp., EMI U Catalog, Inc., EMI Unart Catalog, 
Inc., Jobete Music Co., Inc. and Stone Diamond Music 
Corporation (collectively, “EMI” and, with Capitol, 
“Plaintiffs”) bring this copyright infringement action 
against Defendants Vimeo, LLC and Connected 
Ventures, LLC (collectively, “Vimeo”). Before the 
Court is Vimeo’s motion for summary judgment and 
Plaintiffs’ cross-motion for partial summary judgment. 
For the following reasons, each motion is granted in 
part and denied in part. 

I.  Background 

A.  The Vimeo Website 

In 2004, employees of Connected Ventures, LLC, 
began developing an online platform that would 
enable users to upload, share and view original videos. 
(Defs.’ 56.1 ¶ 2.)1 The resulting website, called “Vimeo” 
and located at the URL http://vimeo.com (“the 
Website”), launched in 2005. (Id. ¶¶ 1-3, 6.)2 

Vimeo differentiates itself from other video-sharing 
platforms by requiring that those who upload a video 
to the Website must have created, or at least 
participated in the creation of, the video. (Pls.’ 56.1  
¶¶ 29, 31.) As Vimeo’s President, Dae Mellencamp, 
explained, “Vimeo has become an online destination 
for filmmakers who want to share their creative works 
and personal moments.” (Declaration of Dae 
Mellencamp, Sept. 7, 2012 (“Mellencamp Decl.”) ¶ 3.) 
The diverse array of videos on the Website includes, 

                                            
1 Where only one party’s Rule 56.1 statement is cited, the 

opposing party either does not dispute that fact or has offered no 
admissible evidence to controvert it. 

2 In 2008, Connected Ventures, LLC contributed the assets 
pertaining to the Website to Vimeo, LLC. (Defs.’ 56.1 ¶ 3.) 
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inter alia, animation, documentaries and personal 
home videos uploaded by, inter alia, artists, 
politicians, educational institutions and entertain-
ment companies. (Id. ¶ 5; Defs.’ 56.1 ¶¶ 17, 54.) 

Vimeo has grown considerably since its inception in 
2004. In 2009, when this action was filed, Vimeo had 
twenty employees. (Mellencamp Decl. ¶ 22.) By July of 
this year, it had seventy-four employees. (Id.; Oral 
Argument Tr., July 18, 2013 (“Tr.”) at 4:24-25.) As of 
September 2012, Vimeo was one of the top 130 most-
visited websites in the world and one of the top ten 
online distributors of web video. (Defs.’ 56.1 ¶ 16.) It 
has approximately 12.3 million registered users in 
forty-nine countries. (Id. ¶¶ 15, 18.) Each day, 
approximately 43,000 new videos are uploaded to 
Vimeo’s database, which now contains more than 31.7 
million videos. (Id. ¶ 18.) 

B.  How Vimeo Works 

Any Internet user may access and view videos on the 
Website free of charge. (Id. ¶ 7.) To upload a video, 
however, a user must register for an account on the 
Website. (Id. ¶ 9; Pls.’ 56.1 ¶ 23.) “Basic” registration 
can be obtained at no charge but requires a user to 
provide a user name, password and e-mail address and 
to agree to Vimeo’s Terms of Service.3 (Defs.’ 56.1 ¶ 9; 
Pls.’ 56.1 ¶ 23.) Basic registration affords users access 
to certain features on the Website, such as the ability 
to “like” or comment on videos. (Pls.’ 56.1 ¶ 23.) 
Alternatively, a user can purchase a “Vimeo Plus”  
or “Vimeo PRO” subscription that affords them 
additional benefits such as increased file storage and 
advanced customization options. (Defs.’ 56.1 ¶ 62.) The 

                                            
3 The relevant portions of Vimeo’s Terms of Service are 

discussed in greater detail below. 
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“vast majority” of Vimeo’s revenue comes from user 
subscription fees, although advertising sales are also 
a primary revenue source. (Id. ¶ 61.) 

When uploading a video, a user can assign the video 
a title, a description and a series of “tags” (i.e., 
keywords associated with the video). (Pls.’ 56.1 ¶ 13.) 
A user can make a video available to the general public 
or can limit its access through various privacy 
restrictions. (Id. ¶ 25.) For instance, a user can 
password-protect a video or establish a “private group” 
that limits access solely to group members and Vimeo 
employees. (Id. ¶¶ 25, 28.) In 2010, approximately 
9.5% of videos on the Website had some form of privacy 
setting. (Id. ¶ 26.) 

To watch a video uploaded to the Website, a user 
simply selects the video, which initiates a “playback 
request.” (Defs.’ 56.1 ¶ 14.) The Website responds to 
the playback request by automatically “streaming” a 
copy of the requested video from Vimeo’s servers to the 
user’s device (e.g., laptop or cell phone) for viewing. 
(Declaration of Andrew Pile, Sept. 7, 2012 (“Pile 
Decl.”) ¶ 22.) Streaming allows a user to begin 
watching a video stored on Vimeo’s servers before the 
entire file has been transmitted. (Defs.’ 56.1 ¶ 14.) In 
addition, Vimeo permits a user to download a video to 
his or her own device unless the video’s uploader has 
disabled that functionality. (Id. ¶ 14; Pls.’ 56.1 ¶ 16; 
Pile Decl. ¶ 22.) 

A registered user can also interact with videos and 
other Website users in several ways. For instance, in 
addition to “liking” and commenting on videos, a 
registered user can subscribe to “groups” of users who 
share a common interest and can create or subscribe 
to “channels,” which are collections of videos based on 
theme. (Pls.’ 56.1 ¶ 19.) All users can search the 
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Website’s index for available videos and can access its 
“Community Forums,” “Help Center,” “Staff Blog” and 
other pages on the Website that discuss, recommend 
and refer to specific videos, as well as to Vimeo’s 
practices and guidelines. (Id. ¶ 22.) 

C.  Vimeo’s Content Restrictions and Monitoring 
Tools 

In order to register on the Website, a user must 
accept Vimeo’s Terms of Service, which are available 
at a clickable link in the footer of every page on the 
Website and on the Website’s “Help” page. (Defs.’ 56.1 
¶ 21.) By acknowledging the Terms of Service, the user 
agrees not to upload videos that infringe another’s 
rights. (Supplemental Declaration of Michael A. 
Cheah, Nov. 16, 2012 (“Supp. Cheah Decl.”) ¶ 11 & 
Exs. 6-10.) Vimeo also has “Community Guidelines” 
that provide additional content restrictions and a web 
page dedicated to its copyright policy, both of which 
are incorporated by reference into its Terms of Service. 
(Defs.’ 56.1 ¶¶ 22, 24; Pls.’ 56.1 ¶ 32.) The web page 
dedicated to its copyright policy, entitled “Vimeo.com 
DMCA (Copyright) Notifications and Counter-
Notifications Process,” communicates Vimeo’s policies 
and procedures for notifications and counter-
notifications pursuant to the Digital Millennium 
Copyright Act (“DMCA”). (Defs.’ 56.1 ¶ 24.) Lastly, 
each time a user uploads a video, the Website displays 
to the user the following three rules: (1) “I will upload 
only videos I created myself,” (2) “I will not upload 
videos intended for commercial use,” and (3) “I 
understand that certain types of content are not 
permitted on Vimeo.” (Declaration of Michael A. 
Cheah, Sept. 7, 2012 (“Cheah Decl.”) ¶¶ 8-9 & Ex. 3.) 
More information as to each rule is provided at a user’s 
request. (Id.) 
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Acknowledgement of Vimeo’s Terms of Service 

notwithstanding, a user has the technical ability to 
upload any video content whether or not it complies 
with those Terms, and Vimeo does not pre-screen 
videos before they are uploaded to the Website. (Defs.’ 
56.1 ¶¶ 11-12.) Vimeo instead purports to enforce its 
content restriction policies through its “Community 
Team.” (Id. ¶¶ 27-30.) The Community Team, which in 
2012 comprised sixteen of Vimeo’s seventy-four 
employees, reviews videos suspected of violating 
Vimeo’s policies and can remove both videos and entire 
user accounts from the Website. (Id. ¶¶ 29-30; 
Mellencamp Decl. ¶ 22.) The Community Team is 
aided by a series of “Moderator Tools”—of which there 
were nearly forty in 2012—that filter suspect videos 
on the Website which are then reviewed by the 
Community Team and other Vimeo staff several times 
each week. (Pls.’ 56.1 ¶¶ 124-26.) It is undisputed that 
Vimeo has terminated thousands of user accounts for 
uploading videos the content of which violated the 
Terms of Service. (Defs.’ 56.1 ¶ 30.) 

D.  The Videos-In-Suit and Procedural History 

On December 10, 2009, Capitol and EMI—record 
and music publishing companies—filed separate 
complaints alleging, inter alia, direct, contributory 
and vicarious copyright infringement. The complaints 
each contain a schedule of URLs corresponding to a 
total of 199 videos that had been uploaded to the 
Website. (Id. ¶¶ 1-7, 69.) Plaintiffs own copyrights to 
musical recordings used in these 199 videos 
(hereinafter, “Videos-in-Suit”). It is undisputed for 
purposes of the instant motions that these musical 
recordings were used without authorization and 
infringed Plaintiffs’ copyrights. (Pls.’ 56.1 ¶ 7; Defs.’ 
Resp. 56.1 at n. 3.) 
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On May 21, 2012, Plaintiffs sought leave to amend 

their complaints to add over 1,000 additional allegedly 
infringing videos. (Defs.’ 56.1 ¶¶ 70-71.) By order 
dated May 31, 2012, Judge Castel, to whom this  
case was previously assigned, denied Plaintiffs’ 
application. (Dkt. No. 43.) Concerned that the 
proposed amendment would “require reopening of 
discovery and delay the timely adjudication of the 
proposed summary judgment motions,” Judge Castel 
directed that “[t]he motion to amend may be filed 
within 30 days of the Court’s ruling on summary 
judgment and the timeliness will be assessed as if the 
motion were made today.” (Id.) 

On September 7, 2012, Vimeo moved for summary 
judgment, asserting entitlement to “safe harbor” 
protection pursuant to the DMCA. On November 16, 
2012, Plaintiffs cross-moved for partial summary 
judgment seeking a ruling that Vimeo is ineligible for 
such protection. The question before the Court is 
whether Vimeo is entitled to safe harbor protection 
pursuant to the DMCA.4 

For the reasons set forth below, the Court finds that 
triable issues remain as to whether Vimeo is entitled 
to safe harbor protection as to the fifty-five of the 199 
Videos-in-Suit that Vimeo employees interacted with 

                                            
4 The parties have filed three applications ancillary to their 

competing summary judgment motions. Plaintiffs have filed a 
motion to strike portions of one of Vimeo’s affidavits. Plaintiffs 
also request that the Court take judicial notice of several 
documents. Vimeo has moved to strike Plaintiffs’ 56.1 statement. 
The Court addresses each of these applications below in § III 
(“Preliminary Matters”). 
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or uploaded. Vimeo is entitled to summary judgment 
as to the remaining 144 Videos-in-Suit.5 

II.  Summary Judgment Standard 

“The court shall grant summary judgment if the 
movant shows that there is no genuine dispute as to 
any material fact and the movant is entitled to 
judgment as a matter of law.” Fed.R.Civ.P. 56(a). “The 
moving party bears the burden of establishing the 
absence of any genuine issue of material fact.” Zalaski 
v. City of Bridgeport Police Dep’t, 613 F.3d 336, 340 (2d 
Cir.2010) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 
322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)). “All 
ambiguities must be resolved in favor of the non-
moving party and all permissible inferences from the 
factual record must be drawn in that party’s favor.” Id. 
at 340 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)). 

“When both sides have moved for summary 
judgment, each party’s motion is examined on its own 
merits, and all reasonable inferences are drawn 
against the party whose motion is under 
consideration.” Chandok v. Klessig, 632 F.3d 803, 812 
(2d Cir.2011). “Each movant must present sufficient 
evidence to satisfy its burden of proof on all material 
facts.” Morris v. N.Y.C. Emps. Ret. Sys., 129 F.Supp.2d 
599, 605 (S.D.N.Y.2001) (citing Barhold v. Rodriguez, 
863 F.2d 233, 236 (2d Cir.1988)). 

III.  Preliminary Matters 

Before turning to the merits of the parties’ 
substantive motions, the Court must address three 

                                            
5 This holding is modified to the extent that any of the Videos–

in–Suit contain Plaintiffs’ infringed-upon copyrighted material 
that pre-dates February 15, 1972. See infra § V.C. 
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evidentiary motions. See Colon v. BIC USA, Inc., 199 
F.Supp.2d 53, 68 (S.D.N.Y.2001) (“[T]he court must 
evaluate evidence for admissibility before it considers 
that evidence in ruling on a summary judgment 
motion.”). Specifically, the Court must dispose of:  
(1) Plaintiffs’ motion to strike portions of the 
Supplemental Declaration of Michael Cheah 
(“Supplemental Cheah Declaration”); (2) Plaintiffs’ 
request that the Court take judicial notice of, inter 
alia, newspaper articles, Vimeo press releases and 
screenshots of the Website and other video-sharing 
websites; and (3) Vimeo’s motion to strike Plaintiffs’ 
56.1 statement. 

A.  Plaintiffs’ Motion to Strike 

 Plaintiffs first move to strike paragraphs 4, 6-9, 11, 
15 and 19 of the Supplemental Cheah Declaration on 
the basis that the averments in those paragraphs 
regarding Vimeo’s infringement policies “lack 
foundation, are conclusory in nature, or otherwise are 
wholly unsupported.”6 (Plaintiffs’ Motion to Strike 
Portions of Supplemental Declaration of Michael A. 
Cheah (Dkt. 101) at 4.) In his Supplemental 
Declaration, Cheah describes the Website’s policies 
regarding the use of third-party copyrighted content in 
videos, its policies and procedures for DMCA 
compliance and Vimeo’s removal of the Videos-in-Suit. 

Affidavits submitted in support of or in opposition to 
a summary judgment motion must “be made on 

                                            
6 Plaintiffs also move to strike paragraphs 2 and 5 on the basis 

that these statements contradict Cheah’s deposition testimony. 
Because the Court does not rely on these paragraphs in 
adjudicating the parties’ substantive motions, Plaintiffs’ motion 
to strike them is denied as moot. See APL Co. Pte. Ltd. v. Kemira 
Water Solutions, Inc., 890 F.Supp.2d 360, 373 (S.D.N.Y.2012). 
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personal knowledge, set out facts that would be 
admissible in evidence, and show that the affiant or 
declarant is competent to testify on the matters 
stated.” Fed.R.Civ.P. 56(c)(4); see also Patterson v. 
Cnty. of Oneida, N.Y., 375 F.3d 206, 219 (2d Cir.2004). 

The Court rejects Plaintiffs’ assertion that the 
contents of Cheah’s Supplemental Declaration are 
unsupported. Cheah explicitly states in his declaration 
that he has personal knowledge of the averments at 
issue through his role as Vimeo’s General Counsel, in 
which he has responsibility for the “oversight and 
implementation of Vimeo’s copyright policies and 
compliance with the online safe-harbor provisions of 
the Digital Millennium Copyright Act.” (Cheah Decl.  
¶ 1.) Courts have found that declarations or affi- 
davits made on such knowledge satisfy Rule 56’s 
requirements. See, e.g., SCR Joint Venture L.P. v. 
Warshawsky, 559 F.3d 133, 138-39 (2d Cir.2009) 
(finding that a witness’s affidavit stating that he was 
a former vice president of the defendants’ business and 
was “fully familiar with the facts and circumstances 
set forth” therein satisfied the requirements of Rule 
56); Searles v. First Fortis Life Ins. Co., 98 F.Supp.2d 
456, 461-62 (S.D.N.Y.2000) (A witness “may testify as 
to the contents of records she reviewed in her official 
capacity” in preparing her affidavit in connection with 
summary judgment.).7 

                                            
7 As to his averments regarding facts that pre-date his 

employment at Vimeo, Cheah explains that he has “become 
familiar with Vimeo’s past and current products and services, 
DMCA policies, and processing of DMCA take down notices” in 
the course of his duties as Vimeo’s General Counsel. (Cheah Decl. 
¶ 1.) This is sufficient to establish his personal knowledge. See 
Searles, 98 F.Supp.2d at 461–62 (review of relevant business 
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Based on the foregoing, the Court concludes that a 

“reasonable trier of fact could believe the witness had 
personal knowledge.” United States v. Tocco, 135 F.3d 
116, 128 (2d Cir.1998). Accordingly, Plaintiffs’ motion 
to strike is denied. 

B.  Plaintiffs’ Request for Judicial Notice 

Plaintiffs also request that the Court take judicial 
notice of a number of documents submitted in 
connection with their summary judgment motion. 
Because the Court has not relied on these documents 
in resolving the summary judgment motions, the 
request is denied as moot. See Dobina v. Weatherford 
Int’l Ltd., 909 F.Supp.2d 228, 258-59 (S.D.N.Y.2012). 

C.  Vimeo’s Motion to Strike 

Vimeo moves to strike Plaintiffs’ 56.1 statement on 
the grounds that it is not “a short and concise 
statement” and that it includes “non-material facts.” 
(Memorandum of Law in Support of Defendants’ 
Motion to Strike Plaintiffs’ Local Rule 56.1 Statement 
at 1.) Although Plaintiffs’ ninety-page, 403-paragraph 
56.1 statement is certainly lengthy, the Court does not 
find it to be unduly so in light of the numerous and 
complex issues raised in this case and the large body 
of evidence Plaintiffs have supplied in connection with 
their motion. Accordingly, the Court denies Vimeo’s 
motion to strike Plaintiffs’ 56.1 statement.8 

                                            
records by qualified affiant satisfies personal knowledge 
requirement of Rule 56). 

8 Vimeo also raises numerous evidentiary objections to 
materials cited in various paragraphs of Plaintiffs’ 56.1 
statement. The Court need not consider a large portion of these 
objections, as it has not relied on the objected-to material in 
adjudicating the parties’ motions. To the extent the Court has 
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IV.  The DMCA 

Congress enacted the DMCA in 1998 “to update 
domestic copyright law for the digital age.” Viacom 
Int’l, Inc. v. YouTube, Inc., 676 F.3d 19, 26 (2d 
Cir.2012). Title II of the DMCA, codified at 17 U.S.C. 
§ 512, seeks to “preserve[ ] strong incentives for service 
providers and copyright owners to cooperate to detect 
and deal with copyright infringements that take place 
in a digital networked environment.” S. Rep. 105-190, 
at 20 (1998); H.R. Rep. 105-551(II), at 49 (1998). 
Congress recognized that “[i]n the ordinary course of 
their operations service providers must engage in all 
kinds of acts that expose them to potential copyright 
infringement liability.” S.Rep. No. 105-190, at 8 
(1998). “[B]y limiting the liability of service providers, 
the DMCA ensures that the efficiency of the Internet 
will continue to improve and that the variety and 
quality of services on the Internet will continue to 
expand.” Id. 

In furtherance of these policy considerations, Title 
II of the DMCA “establishe[s] a series of four ‘safe 
harbors’ that allow qualifying service providers to 
limit their liability for claims of copyright infringe-
ment.” Viacom, 676 F.3d at 27. “[A] finding of safe 
harbor application necessarily protects a defendant 
from all affirmative claims for monetary relief.” Id. at 
41. “Because the DMCA safe harbors are affirmative 
defenses, [a defendant] has the burden of establishing 
that he meets the statutory requirements.” Columbia 
Pictures Industries, Inc. v. Fung, 710 F.3d 1020, 1039 
(9th Cir.2013); see also WPIX, Inc. v. ivi, Inc., 691 F.3d 
275, 278 (2d Cir.2012). 

                                            
relied on such material, the Court has also considered, and 
overrules, Vimeo’s corresponding evidentiary objections. 



86a 
To qualify for protection under any of the safe 

harbors, a party must first establish that it meets 
three threshold criteria. Viacom, 676 F.3d at 27. The 
party: “(1) must be a ‘service provider’ as defined  
by the statute; (2) must have adopted and reasonably 
implemented a policy for the termination in 
appropriate circumstances of users who are repeat 
infringers; and (3) must not interfere with standard 
technical measures used by copyright owners to 
identify or protect copyrighted works.” Wolk v. Kodak 
Imaging Network, 840 F.Supp.2d 724, 743 
(S.D.N.Y.2012). 

If the service provider meets these threshold 
criteria, it must then establish the requirements of  
the safe harbor it invokes. Here, Vimeo asserts that  
it qualifies for safe harbor protection pursuant to  
§ 512(c).9 Section 512(c)(1) provides: 

(c) Information residing on systems or networks at 
direction of users. 

(1) In general. A service provider shall not be 
liable for monetary relief, or, except as 
provided in subsection (j), for injunctive or 
other equitable relief, for infringement of 
copyright by reason of the storage at the 
direction of a user of material that resides on a 
system or network controlled or operated by or 
for the service provider, if the service 
provider— 

                                            
9 The three other DMCA safe harbors are not at issue in this 

litigation. See § 512(a) (protecting service providers that act as 
conduits for transmission of material); § 512(b) (protecting 
service providers that provide temporary storage); and § 512(d) 
(protecting service providers that link users to online locations). 
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(A)(i) does not have actual knowledge that the 

material or an activity using the material 
on the system or network is infringing; 

(ii) in the absence of such actual knowledge, 
is not aware of facts or circumstances 
from which infringing activity is 
apparent; or 

(iii) upon obtaining such knowledge or 
awareness, acts expeditiously to remove, 
or disable access to, the material; 

(B) does not receive a financial benefit 
directly attributable to the infringing 
activity, in a case in which the service 
provider has the right and ability to 
control such activity; and 

(C) upon notification of claimed infringement 
as described in paragraph (3), responds 
expeditiously to remove, or disable access 
to, the material that is claimed to  
be infringing or to be the subject of 
infringing activity. 

Id. § 512(c)(1). Section 512(c)(2) further requires that 
service providers “designate[ ] an agent to receive 
notifications of claimed infringement” (commonly 
known as “takedown notices”) from copyright holders. 
Id. § 512(c)(2).10 

 

 

 
                                            

10 The parties do not dispute that “Vimeo has designated a 
DMCA agent with the Copyright Office and posts DMCA contact 
information.” (Pls.’ Resp. 56.1 ¶ 31.) 
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V.  Discussion 

A.  Threshold Criteria 
1.  Service Provider 

The first threshold criterion requires Vimeo to 
demonstrate that it is a “service provider.” For 
purposes of the § 512(c) safe harbor, the DMCA defines 
“service provider,” in pertinent part, as “a provider of 
online services or network access, or the operator of 
facilities therefor.” 17 U.S.C. § 512(k)(1)(B).11 This 
definition “is clearly meant to cover more than mere 
electronic storage lockers.” Viacom, 676 F.3d at 39. 
Rather, it is “intended to encompass a broad set of 
Internet entities.” Wolk, 840 F.Supp.2d at 744. Indeed, 
one court commented that the DMCA defines “‘service 
provider’ . . . so broadly that [it had] trouble imagining 
the existence of an online service that would not fall 
under the definitions.” In re Aimster Copyright Litig., 
252 F.Supp.2d 634, 658 (N.D.Ill.2002), aff’d, 334 F.3d 
643 (7th Cir.2003) (emphasis in original). 

Unsurprisingly, therefore, courts have consistently 
found that websites that provide services over and 
above the mere storage of uploaded user content are 
service providers pursuant to § 512(k)(1)(B). See, e.g., 
Obodai v. Demand Media, Inc., No. 11 Civ. 2503(PKC), 
2012 WL 2189740, at *3 (S.D.N.Y. June 13, 2012) 
(website that publishes its own content in addition to 
hosting and sharing users’ content is a service 
provider); Wolk, 840 F.Supp.2d at 744 (“Because 
Photobucket offers a site that hosts and allows online 
sharing of photos and videos at the direction of users, 
                                            

11 The DMCA contains an alternative definition of the term 
“service provider” that is applicable to a different safe harbor 
provision. Because Vimeo seeks safe harbor under only § 512(c), 
the above-quoted definition applies. See 17 U.S.C. § 512(k); 
Viacom, 676 F.3d at 39. 



89a 
Photobucket, like YouTube.com or Veoh.com, qualifies 
as a ‘service provider’ under § 512(k)(1)(B).”). The 
parties do not dispute that Vimeo is a provider of 
online services that hosts and distributes user 
material by permitting its users to upload, share and 
view videos. (Defs.’ 56.1 ¶ 6.) Even though Vimeo’s 
activities are not limited to such, the Court concludes 
that Vimeo qualifies as a service provider under  
§ 512(k)(1)(B)’s expansive definition. 

2.  Repeat Infringer Policy 

The second threshold criterion requires Vimeo to 
demonstrate that it has adopted and reasonably 
implemented a policy for the termination, in 
appropriate circumstances, of users who are repeat 
infringers. Specifically, § 512(i)(1)(A) requires that a 
service provider seeking DMCA safe harbor protection 
show that it: 

has adopted and reasonably implemented, and 
informs subscribers and account holders of the 
service provider’s system or network of, a policy 
that provides for the termination in appropriate 
circumstances of subscribers and account holders 
of the service provider’s system or network who 
are repeat infringers[.] 

§ 512(i)(1)(A). To fulfill these requirements, “a service 
provider must (i) adopt a policy that provides for the 
termination of service access for repeat infringers;  
(ii) inform users of the service policy; and  
(iii) implement the policy in a reasonable manner.” 
Wolk, 840 F.Supp.2d at 744; see also Ellison v. 
Robertson, 357 F.3d 1072, 1080 (9th Cir.2004). As  
one court observed, “[t]he purpose of subsection  
512(i) is to deny protection to websites that tolerate 
users who flagrantly disrespect copyrights.” Capitol 
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Records, Inc. v. MP3tunes, LLC, 821 F.Supp.2d 627, 
637 (S.D.N.Y.2011), reconsideration granted on other 
grounds, 2013 WL 1987225 (S.D.N.Y. May 14, 2013). 

The following facts from the record inform the 
Court’s analysis of each of the three requirements set 
forth above: 

• From at or around Vimeo’s inception, Vimeo 
required users to agree to its Terms of Service, 
which contained language stating that users will 
not use the Website to infringe any copyright or 
other proprietary rights, before uploading a 
video. (Supp. Cheah Decl. ¶ 11 & Exs. 6-10.) 

• From at or around its inception, Vimeo’s Terms 
of Service contained language warning users 
that Vimeo reserves the right to remove videos 
and terminate user accounts for violations of the 
Terms of Service. (Id.) Beginning no later than 
May 5, 2008, the Terms of Service specifically 
warned that Vimeo “will terminate rights of 
subscribers and account holders in appropriate 
circumstances if they are determined to be 
repeat infringers.” (Id. ¶ 11 & Exs. 7-9.) As early 
as June 2007, Vimeo actually disabled user 
accounts upon discovery of infringing conduct. 
(Id. ¶ 8 & Ex. 4.) 

• From at or around its inception through mid-
2008, Vimeo received approximately five or fewer 
takedown notices a month. (Defs.’ 56.1 ¶ 37.) 
Beginning in mid-2008, it received approx-
imately five or fewer takedown notices a week. 
(Cheah Decl. ¶ 30.) During the pre-mid-2008 
time frame, Vimeo employees, of which there 
were no more than twenty working full-time 
(Mellencamp Decl. ¶ 22), would identify repeat 
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infringers by reviewing e-mail records or re-
calling the names of users previously implicated 
in a takedown notice. (Cheah Decl. ¶ 40.) Cheah, 
avers that user accounts violating the terms of 
service “were often terminated upon the receipt 
of the first DMCA takedown notice.” (Id.) 

• At some point after its inception, although the 
precise date is unclear, Vimeo began to employ a 
“three strikes” rule whereby it would terminate 
a user’s account if the user became the subject  
of three separate, valid takedown notices. (Id.  
¶ 34.) Under this policy, takedown notices 
received within three days of one another are 
treated as a single instance of infringement.  
(Id.) The e-mail address associated with the 
terminated account is added to a list of banned  
e-mail addresses that may not be used in 
connection with a new account. (Id. ¶ 38; Supp. 
Cheah Decl. Ex. 4; Tr. at 10:11-15.) In addition, 
when Vimeo reviews a user account pursuant to 
a takedown notice that identifies allegedly 
infringing content in a video, it also reviews the 
other videos in that user’s account for additional 
violations of Vimeo’s Terms of Service. (Cheah 
Decl. ¶ 39.) Finally, under this rule, any video 
that is removed pursuant to a takedown notice is 
placed on a “blocked video” list, which prevents 
any Vimeo user from re-uploading the same 
video file. (Id. ¶ 36; Tr. at 10:16-20.) 

• In October 2008, Vimeo began utilizing a 
“Purgatory Tool,” which facilitates the tracking 
of repeat infringers by collecting and main-
taining all videos and accounts removed from the 
Website, including those removed due to DMCA 
takedown notices. (Pile Decl. ¶¶ 30-31.) A video 
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that is in Purgatory is no longer accessible to 
anyone except Vimeo employees with “Moderator 
status.” (Id. ¶ 32.) When a user account is placed 
in Purgatory, all of that user’s videos are 
automatically placed in Purgatory as well. (Id.  
¶ 33.) 

Plaintiffs assert that Vimeo did not have any repeat 
infringer policy prior to the implementation of the 
Purgatory Tool in October 2008 and that the policy 
adopted thereafter was not communicated to its  
users or reasonably implemented. Contrary to these 
assertions, the Court finds that Vimeo has established 
each prong of the repeat infringer policy requirement. 
It addresses each in turn. 

a.  Adoption of a Policy 

Vimeo must first establish that it adopted a policy 
providing for the termination of access for repeat 
infringers. This statutory requirement emanates from 
Congress’ concern that “those who repeatedly or 
flagrantly abuse their access to the Internet through 
disrespect for the intellectual property rights of others 
should know that there is a realistic threat of losing 
that access.” H.R. Rep. 105-551 pt. 2, at 61 (1998). 

Although the case law is sparse on what procedures 
are sufficient to establish the adoption of a repeat 
infringer policy, a court having had occasion to address 
the issue suggested that “[t]he fact that Congress 
chose not to adopt such specific provisions when 
defining a user policy indicates its intent to leave the 
policy requirements, and the subsequent obligations  
of the service providers, loosely defined.” Corbis  
Corp. v. Amazon.com, Inc., 351 F.Supp.2d 1090, 1101 
(W.D.Wash.2004), overruled on other grounds 



93a 
Cosmetic Ideas, Inc. v. IAC/Interactivecorp, 606 F.3d 
612 (9th Cir.2010). 

The Court agrees with the general sentiment 
expressed in Corbis that the threshold requirement of 
the adoption of a repeat infringer policy should not be 
an overly burdensome one to meet. At this stage of the 
analysis, it appears sufficient that Vimeo demonstrate 
that it took a clear position that those who chose to 
violate another’s copyright would not be permitted to 
avail themselves of the service Vimeo provides. 

The Court finds that Vimeo, from at or around its 
inception, espoused a policy providing for the termi-
nation of repeat infringers. Vimeo’s Terms of Service 
required users to “agree not to use the Service to . . . 
upload, post, email, transmit or otherwise make avail-
able any Content that infringes any patent, trade-
mark, trade secret, copyright or other proprietary 
rights” and further advised that Vimeo reserved the 
right to remove videos and user accounts for violation 
of these Terms. (Supp. Cheah Decl. ¶¶ 9, 11 & Ex. 6.) 
This language reflects the adoption of a policy that 
users could, in appropriate circumstances, be termi-
nated for uploading infringing content. That Vimeo 
adopted such a policy is further supported by e-mails 
dated between June 2007 and October 2008 
demonstrating that Vimeo did in fact terminate 
accounts upon notice of repeat infringement and, 
indeed, did so upon receipt of a single takedown notice. 
(Supp. Cheah Decl. ¶¶ 8, 40 & Ex. 4.) 

As discussed further below, Vimeo’s policy became 
more structured and refined as Vimeo’s employee 
roster and user base grew, but the evidence 
establishes that Vimeo had a policy in place that 
provided for the termination of service for repeat (or 
even first-time) infringers from the company’s 
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inception. The DMCA requires nothing more at this 
threshold stage. 

b.  Informing Users of the Policy 

Section 512(i)(1) also requires that a service 
provider “inform [ ] subscribers and account holders  
of . . . [its] policy that provides for the termination in 
appropriate circumstances of subscribers and account 
holders of the service provider’s system or network 
who are repeat infringers.” This language has been 
interpreted to require that the service provider “put 
users on notice that they face exclusion from the 
service if they repeatedly violate copyright laws.” 
Corbis Corp., 351 F.Supp.2d at 1102. The statute, 
however, does not “suggest what criteria should be 
considered by a service provider, much less require the 
service provider to reveal its decision-making criteria 
to the user.” Id. 

In Obodai v. Demand Media, Inc., No. 11 Civ. 
2503(PKC), 2012 WL 2189740 (S.D.N.Y. June 13, 
2012), the repeat infringer requirement was met 
where the defendant’s Terms and Conditions provided 
contact information for a DMCA designated agent, 
provided that the defendant could terminate “any 
Account or user for repeated infringement . . . and [ ] 
reserve[d] the right to terminate an Account or user 
for even one infringement.” Id. at *4; see also Perfect 
10, Inc. v. CCBill, LLC, 340 F.Supp.2d 1077, 1088-89 
(C.D.Cal.2004) (policy stating a user’s access may be 
terminated deemed sufficient communication). From 
its inception, as in Obodai, Vimeo provided contact 
information for its DMCA designated agent, required 
registered users to agree not to infringe others’ 
copyrights, and notified users that their accounts may 
be terminated for violation of the Terms of Service. 
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The Court rejects Plaintiffs’ argument that Vimeo 

cannot establish the second prong because it did not 
communicate to its users a specific “repeat” infringer 
policy until 2011. While it is undisputed that Vimeo’s 
formal “Repeat Infringer Policy” was not published to 
the Website until in or about January 2011,12 Vimeo 
communicated a more general policy—threatening 
account termination upon any violation of the Terms 
of Service including single or repeated instances of 
infringement—from at or around its inception, and 
this suffices to meet the second prong of this threshold 
requirement. 

Accordingly, the Court finds that Vimeo adequately 
communicated its policy to its users. 

c.  Reasonable Implementation of the Policy 

Finally, § 512(i)(1)(A) requires that a service 
provider’s repeat infringer policy be “reasonably 
implemented.” While the statute does not define 
“reasonably implemented,” the case law provides that 
a reasonably implemented policy can utilize a “variety 
of procedures” and does not require that the service 
provider “affirmatively police its users for evidence of 
repeat infringement.” Perfect 10, Inc. v. CCBill LLC, 
488 F.3d 1102, 1109-11 (9th Cir.2007). Another court 
has observed that § 512(i) “does not impose an 
obligation on service providers to track their users in 
any particular way.” Perfect 10, Inc. v. Google, Inc., No. 
CV 04-9484(AHM), 2010 WL 9479059, at *5 (C.D.Cal. 
July 26, 2010). 

                                            
12 Although, as Vimeo notes, its Terms of Service commu-

nicated to users as early as May 2008 that repeat infringement 
would result in account termination. 
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“A substantial failure to record [infringers]” may, 

however, “raise a genuine issue of material fact as to 
the implementation of the service provider’s repeat 
infringer policy.” See CCBill, 488 F.3d at 1110;  
Ellison, 357 F.3d at 1080 (unreasonably implemented 
policy where defendant “allowed notices of potential 
copyright infringement to fall into a vacuum and to go 
unheeded”); In re Aimster Copyright Litig., 334 F.3d 
643, 655 (7th Cir.2003) (policy was not reasonably 
implemented because “by teaching its users how to 
encrypt their unlawful distribution of copyrighted 
materials [defendant] disable[d] itself from doing 
anything to prevent infringement”). Implementation 
also has been deemed unreasonable when service 
providers failed to terminate users who “repeatedly or 
blatantly infringe copyright.” CCBill, 488 F.3d at 
1109; Datatech Enters. LLC v. FF Magnat Ltd., No. C 
12-04500(CRB), 2013 WL 1007360, at *6 (N.D.Cal. 
Mar. 13, 2013) (“woefully inadequate” policy demon-
strated by evidence “show[ing] that when [defendant] 
learned that particular users were engaged in 
extensive repeat infringement . . . [defendant] regu-
larly declined to ban them despite requests from 
copyright holders”). 

The Court finds that Vimeo’s repeat infringer policy 
was reasonably implemented. In its nascent years, 
Vimeo employees identified repeat infringers by 
reviewing e-mail records or recalling the names of 
users previously implicated in a takedown notice. 
(Cheah Decl. ¶ 40.) As Cheah avers, user accounts 
violating the Terms of Service “were often terminated 
upon the receipt of the first DMCA takedown notice,” 
(id.), and as early as June 2007, Vimeo disabled user 
accounts upon discovery of infringing conduct, (Supp. 
Cheah Decl. ¶ 8 & Ex. 4). This evidence establishes 
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that Vimeo reasonably implemented its policy from 
the beginning. 

The Court’s finding of reasonableness is also 
informed by the evidence of Vimeo’s business 
circumstances as they evolved during the relevant 
period. That is, the policies Vimeo implemented in the 
first several years of its operation, as described above, 
were reasonable ones in light of the fact that Vimeo 
was, at the time, a small service provider, the twenty 
full-time employees of which were tasked with 
processing only a trickle (zero to five) of takedown 
requests per month. The evidence reflects that as the 
flow of those requests increased, Vimeo’s policy 
became more robust—first in the form of a “three 
strikes” rule and a blocked video list, implemented at 
some point after Vimeo’s inception, and eventually in 
the form of the “Purgatory” tool, implemented later in 
October 2008. That Vimeo’s enforcement mechanisms 
advanced in step with the realities of its growing 
business further supports the reasonableness of its 
implementation system. 

Plaintiffs advance several arguments as to why 
Vimeo’s repeat infringer policy has not been 
reasonably implemented. The Court finds each to be 
unavailing. 

Plaintiffs argue that Vimeo’s failure to establish an 
adequate repeat infringer policy resulted in repeat and 
blatant infringers remaining on the Website. Plaintiffs 
rely on the deposition testimony of Dalas Verdugo, a 
“Community Director” at Vimeo who assisted with 
DMCA compliance beginning in late 2006 or 2007. 
(Cheah Decl. ¶ 18; Cheah Dep. 118:17-120:8.) When 
asked whether he could find a list of users who had 
been banned as repeat infringers, Verdugo answered, 
“I don’t believe I would be able to do that and I’m not 
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sure who would be able to do that.” (Declaration of 
Russell J. Frackman (1) In Support of Plaintiffs’ 
Motion for Partial Summary Judgment, and (2) In 
Opposition to Defendants’ Motion for Summary 
Judgment, Oct. 12, 2012 (“Frackman Decl.”) Ex. 5 
(“Verdugo Dep.”) at 137:4-12.) Additionally, when 
asked how he ensured that the Videos-in-Suit, which 
were removed following the filing of the Complaint, 
would not be reposted in the future, Verdugo 
responded that he was “not aware of something that 
would allow [him] to do that.” (Id. at 18:24-19:10.) This 
statement reveals that Verdugo was unaware of 
Vimeo’s “blocked video list,” which it describes as a 
mechanism for ensuring that a removed infringing 
video is not re-posted. 

Verdugo’s testimony certainly demonstrates a 
troubling ignorance of Vimeo’s tools for terminating 
infringing activity. Implementation, however, need 
not be perfect. Rather, by the terms of the statute, it 
need only be “reasonable.” In any event, even 
assuming one could infer from Verdugo’s apparent 
ignorance of aspects of Vimeo’s tools for terminating 
infringement that Vimeo’s overall implementation of 
its policy was affected in some way, such isolated 
comments, while certainly unfortunate, do not reflect 
the sort of “substantial failure,” see CCBill, 488 F.3d 
at 1110, that courts have held gives rise to a genuine 
dispute as to the reasonableness of a repeat infringer 
policy. See Ellison, 357 F.3d at 1080; Datatech, 2013 
WL 1007360, at *6; Aimster, 252 F.Supp.2d at 659 
(service provider failed to reasonably implement 
repeat infringer policy when it actively blocked the 
collection of information on infringers and voluntarily 
implemented an encryption scheme rendering 
impossible a determination of which users were 
engaged in infringement). Indeed, Verdugo himself 
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elsewhere testified as to the process Vimeo takes “in 
general” in response to takedown notices: “when a 
request is received, it’s forwarded to a lawyer at Vimeo 
who reviews the request and determines whether it[’]s 
sufficient, and if it[’]s sufficient, then the material is 
removed as per the DMCA.” (Verdugo Dep. 112:20-
113:7.) That process is, no doubt, a reasonable one. 

Plaintiffs also contend that Vimeo’s policy of 
blocking only the e-mail address of a repeat infringer 
is insufficient because it allows a repeat infringer to 
set up another account using a different e-mail 
address. They rely on A & M Records, Inc. v. Napster, 
Inc., C 99-05183(MHP), 2000 WL 573136 (N.D.Cal. 
May 12, 2000), in which the court concluded that the 
defendant’s repeat infringer policy was insufficient in 
part because it blocked only an infringer’s password, 
rather than his or her IP address,13 after terminating 
the account. Id. at *9-10. 

At least one court has since distinguished A & M 
Records on the basis that the record in that case 
included evidence showing that the service provider 
could—and sometimes did—block IP addresses.  
Io Grp. Inc. v. Veoh Networks, Inc., 586 F.Supp.2d 
1132, 1143-45 (N.D.Cal.2008). The Io court concluded 
that without testimony describing a more feasible or 
effective alternative, the defendant’s policy of blocking 
a terminated user’s e-mail account was reasonable. 
See id. Here, too, the Court finds no evidence that 
Vimeo’s implementation of its repeat infringer policy, 
which blocks e-mail addresses but not IP addresses, is 

                                            
13 An IP address—or Internet Protocol address—is “[t]he 

unique identification of the location of an end-user’s computer.” 
Register.com, Inc. v. Verio, Inc., 356 F.3d 393, 407 n. 4 (2d 
Cir.2004). 
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unreasonable. See id. at 1144 (“[T]he hypothetical 
possibility that a rogue user might reappear under a 
different user name and identity does not raise a 
genuine issue as to the implementation of Veoh’s 
policy.”). 

Finally, Plaintiffs contend that Vimeo’s repeat 
infringer policy was inadequate because it treated all 
notices received within a three-day period as a single 
instance of infringement. Plaintiffs argue that this 
policy “would have permitted a user to be subject to a 
notice on day one and have his infringing works 
removed, then all of the same works re-posted on day 
two and have all of them removed, and then all of the 
same works re-posted on day three and as a result 
incur only one strike.” (Memorandum of Law of 
Plaintiffs (1) In Support of Motion for Partial 
Summary Judgment on Defendants’ Defense under 
Section 512 of the DMCA, and (2) In Opposition to 
Defendants’ Motion for Summary Judgment, Oct. 12, 
2012 (“Pls.’ Oct. 12 Mem.”) at 46.) As an initial matter, 
Plaintiffs provide no evidence that Vimeo users 
actually engage in such conduct. In any event, taking 
Plaintiffs’ hypothetical concern to its logical extreme, 
users who feverishly uploaded previously-removed 
content on a daily basis would still incur their third 
strike in little over a week. Finally, simply because, as 
Plaintiffs point out, a YouTube user may earn two 
separate strikes for takedown notices received only 
three hours apart pursuant to a policy this Court has 
found to be reasonable, see Viacom Int’l, Inc. v. 
YouTube, Inc., 718 F.Supp.2d 514, 523 (S.D.N.Y.2010), 
it does not follow that Vimeo’s somewhat more lenient 
policy (three days, rather than two hours), creates a 
factual issue as to the reasonableness of that policy. 
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Having considered Plaintiffs’ arguments regarding 

the adoption, communication and reasonable imple-
mentation of Vimeo’s repeat infringer policy, the  
Court concludes that Vimeo meets the threshold 
requirement of § 512(i)(1)(A). 

3.  Interference with Standard Technical Measures 

The final threshold criterion is that a service 
provider seeking protection under a DMCA safe 
harbor must not interfere with “standard technical 
measures” as defined by § 512(i)(2), which provides 
that: 

the term “standard technical measures” means 
technical measures that are used by copyright 
owners to identify or protect copyrighted works 
and— 

(A) have been developed pursuant to a broad 
consensus of copyright owners and service 
providers in an open, fair, voluntary, multi-
industry standards process; 

(B) are available to any person on reasonable 
and nondiscriminatory terms; and 

(C) do not impose substantial costs on service 
providers or substantial burdens on their 
systems or networks. 

§ 512(i)(2). “Refusing to accommodate or implement  
a ‘standard technical measure’ exposes a service 
provider to liability.” Viacom, 676 F.3d at 41. 

Although Plaintiffs do not explicitly argue that 
Vimeo fails to meet this requirement, they do claim 
that Vimeo’s privacy settings prevent copyright 
owners from collecting information needed to issue a 
takedown notice. Even if Plaintiffs’ claim is true, 
however, it is insufficient to demonstrate a service 



102a 
provider’s failure to meet this threshold requirement 
because Plaintiffs have not identified a “standard 
technical measure” that comports with the definition 
above. See Viacom, 676 F.3d at 41 (“In this case, the 
class plaintiffs make no argument that the content 
identification tools . . . constitute ‘standard technical 
measures,’ such that YouTube would be exposed to 
liability under § 512(i).”). Accordingly, although 
Plaintiffs’ evidence regarding Vimeo’s privacy settings 
may be relevant to other provisions of the DMCA, see 
infra § V.B.3, privacy settings do not constitute 
interference with standard technical measures. See 
Obodai, 2012 WL 2189740, at *5. 

B.  The Safe Harbor Requirements Pursuant to  
§ 512(c) 

Having satisfied the threshold criteria, Vimeo must 
next establish that it meets the requirements of  
§ 512(c), which apply to any claims “for infringement 
of copyright by reason of the storage at the direction of 
a user of material that resides on a system or network 
controlled or operated by or for the service provider.”  
§ 512(c)(1). Plaintiffs argue that Vimeo has not 
satisfied the requirements for safe harbor protection 
pursuant to § 512(c) because: (1) the infringing content 
in the Videos-in-Suit was not “by reason of the storage 
at the direction of a user”; (2) Vimeo had actual or “red 
flag” knowledge of infringement, or was willfully blind 
to it; (3) Vimeo had the right and ability to control the 
infringement and financially benefited from it; and  
(4) Vimeo did not expeditiously remove infringing 
material. Each argument will be discussed in turn. 

1.  “Storage at the Direction of a User” 

Section 512(c) only provides a defense against 
infringement that is “by reason of the storage at the 
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direction of a user.” § 512(c)(1). The applicable legis-
lative history provides that “[i]nformation that resides 
on the system or network operated by or for the service 
provider through its own acts or decisions and not at 
the direction of a user does not fall within the liability 
limitation of subsection (c).” S.Rep. No. 105-190, at 43 
(1998). 

Plaintiffs argue that the infringing content at issue 
was not “stor[ed] at the direction of a user” because: 
(1) Vimeo employees uploaded certain of the Videos-
in-Suit; and (2) videos on the Website may be 
downloaded and, according to Plaintiffs, are thus not 
“stor[ed]” as that word is used in § 512(c)(1). 

a.  Employee-Uploaded Videos 

It is undisputed that ten of the 199 Videos-in-Suit 
were uploaded by users who were at the time, or later 
became, Vimeo employees. To determine whether 
these employee-uploaded videos may be deemed to 
have been stored “at the direction of a user,” the Court 
must determine whether, under traditional principles 
of agency law, Vimeo’s employees stored their videos 
as independent “users” or rather on behalf of the 
company as Vimeo staff. See Gershwin Publ’g Corp. v. 
Columbia Artists Mgmt., Inc., 443 F.2d 1159, 1161-62 
(2d Cir.1971). 

Arguing that the employee-uploaded videos were 
being stored at the direction of Vimeo, Plaintiffs rely 
on Columbia Pictures Industries, Inc. v. Fung, No. CV 
06-5578(SVW), 2009 WL 6355911 (C.D.Cal. Dec. 21, 
2009), aff’d in part and modified, 710 F.3d 1020  
(9th Cir.2013), which found an employer liable for 
inducement of infringement in part as a result of its 
employees’ actions. Id. at *13. The defendants in  
Fung, which included several websites, employed 
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“moderators” to run day-to-day activity on their 
forums. These moderators “gave technical assistance 
and aid in the organized forum discussions that 
furthered the third parties’ infringement using the 
sites.” Id. The court conducted the following agency 
analysis to determine that the moderators’ conduct 
extended to the defendant websites, explaining that: 

[u]nder common law principles of agency, the 
“moderators” were the Defendants’ agents with 
respect to their interactions with the online 
message boards and forums. Even though there is 
no evidence that the moderators were specifically 
authorized to post messages in these forums, the 
websites’ act of designating them as “moderators” 
and providing them with specific forum-related 
powers leads a “third party reasonably [to] 
believe[ ] the actor has authority to act on behalf 
of the principal and that belief is traceable to the 
principal’s manifestations.” Restatement (Third) 
of Agency, § 2.03 (2006) (describing “apparent 
authority”). 

Id. at *13 n. 21. 

Here, Plaintiffs cite evidence that Vimeo employees 
serve as an “editorial voice” for the Website, (Verdugo 
Dep. 31:25-32:13; Frackman Decl. Ex. 12 at Dep. Ex. 
199),14 and emphasize that the web pages displaying 
these videos indicated that the video was posted by a 
Vimeo employee. In all but two of the videos, the web 
page also included the employee’s name. (Frackman 
Decl. Ex. 17.) Further, in several instances, a yellow 
box containing the word “STAFF”—the so-called “staff 

                                            
14 Citations to the deposition exhibits included in Exhibit 12 to 

the Frackman Declaration hereinafter will be cited simply as 
“Dep. Ex. ___.” 
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badge”—appeared next to the employees’ user names, 
as it does for all actions taken by an employee on the 
Website. (Id.; Pls.’ 56.1 ¶ 51.) Based on this evidence, 
Plaintiffs argue that the ten employee-uploaded videos 
may not fairly be characterized as stored at the 
direction of users but rather must be characterized as 
stored at the direction of Vimeo through common law 
agency principles. 

In response, Vimeo directs the Court to Capitol 
Records, Inc. v. MP3tunes, LLC, 821 F.Supp.2d 627 
(S.D.N.Y.2011), reconsideration granted on other 
grounds, 2013 WL 1987225 (S.D.N.Y. May 14, 2013), 
in which Judge Pauley concluded that the employees’ 
personal use of the defendant’s website could not be 
the basis of a direct infringement claim against the 
defendant. Id. at 649. In MP3tunes, it was undisputed 
that executives and employees of the defendant 
website downloaded and stored music using the 
website. Id. Citing testimony that the employees 
“maintained private accounts and used MP3tunes 
lockers for their personal benefit,” Judge Pauley 
denied summary judgment to the plaintiff on its direct 
infringement claim because “a genuine dispute 
exist[ed] as to whether any of the [ ] songs in question 
were downloaded by employees in the course of their 
employment.” Id. 

On balance, it is less clear to the Court than it was 
to the court in Fung that a user would conclude that 
the employee-uploader was acting on behalf of the 
service provider. Reasonable minds could differ, as in 
MP3tunes, as to the extent to which the videos at issue 
here were uploaded by Vimeo employees in their 
personal capacities as opposed to as agents of Vimeo. 
Accordingly, a triable issue has been raised with 
respect to whether the employees were storing their 
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content as “users” within the meaning of § 512(c)  
or as employees acting within the scope of their 
employment. 

b.  Downloading 

Plaintiffs next argue that because Vimeo permits 
downloading of videos on the Website, it does not 
provide “storage” pursuant to § 512(c). Plaintiffs rely 
on language from Metro-Goldwyn-Mayer Studios, Inc. 
v. Grokster, Ltd., 518 F.Supp.2d 1197 (C.D.Cal.2007), 
which observed that downloading allowed users to 
“obtain ‘perfect copies’ of [p]laintiffs’ work that  
can be inexpensively reproduced and distributed  
ad nauseam,” and thus concluded that the plaintiff 
had shown irreparable harm for purposes of granting 
a permanent injunction. Id. at 1218. Although that 
proposition is certainly true and Grokster highlights 
the challenges that copyright holders face in the 
digital age in which their works may be downloaded 
with ease to users’ devices, these general principles do 
not govern the inquiry at hand—i.e., whether service 
providers that permit users to download content are 
per se ineligible for safe harbor protection. 

Indeed, in UMG Recordings, Inc. v. Shelter Capital 
Partners LLC, 718 F.3d 1006 (9th Cir.2013), the Ninth 
Circuit noted that “access-facilitating processes” such 
as downloading are encompassed in § 512(c)’s 
language “by reason of the storage at the direction of 
a user.” Id. at 1018-19. Plaintiffs have provided no case 
law—and the Court is not aware of any—holding or 
even suggesting that a service provider must be denied 
DMCA safe harbor protection because it allows its 
users to download content. The Court accordingly 
declines to deny safe harbor protection on this basis. 
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2.  Knowledge of Infringement 

The § 512(c) safe harbor is available only to a service 
provider that does not have knowledge of infringement 
on its website. § 512(c)(1). Specifically, the statute 
provides that a service provider may be disqualified 
from safe harbor protection if it possesses one of two 
types of knowledge. First, the service provider must 
not have “actual knowledge that the material . . . on 
the system or network is infringing.” § 512(c)(1)(A)(i). 
Second, even without actual knowledge, a service 
provider may be disqualified if it was “aware of facts 
or circumstances from which infringing activity [was] 
apparent.” § 512(c)(1)(A)(ii). This second category is 
often referred to as “red flag” knowledge or awareness. 
In addition, “the willful blindness doctrine may be 
applied, in appropriate circumstances, to demonstrate 
knowledge or awareness of specific instances of 
infringement under the DMCA.” Viacom, 676 F.3d at 
35. 

a.  Actual or “Red Flag” Knowledge 

In Viacom International, Inc. v. YouTube, Inc., 676 
F.3d 19 (2d Cir.2012), the Second Circuit clarified the 
relationship between actual and red flag knowledge. 
First, the court affirmed the district court’s holding 
that “the statutory phrases ‘actual knowledge that 
material . . . is infringing’ and ‘facts or circumstances 
from which infringing activity is apparent’ [both]  
refer to ‘knowledge of specific and identifiable 
infringement.’” Id. at 30 (quoting Viacom, 718 
F.Supp.2d at 523). The court next explained that 
although both the actual and red flag knowledge 
provisions apply only to specific instances of infringe-
ment, they each “do independent work.” Id. at 31. It 
explained as follows: 
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The difference between actual and red flag 
knowledge is thus not between specific and 
generalized knowledge, but instead between a 
subjective and an objective standard. In other 
words, the actual knowledge provision turns on 
whether the provider actually or “subjectively” 
knew of specific infringement, while the red flag 
provision turns on whether the provider was 
subjectively aware of facts that would have made 
the specific infringement “objectively” obvious to a 
reasonable person. 

Id. 

The Second Circuit ultimately vacated the district 
court’s grant of summary judgment in favor of  
the defendant because it was “persuaded that the 
plaintiffs may have raised a material issue of fact 
regarding YouTube’s knowledge or awareness of 
specific instances of infringement.” Id. at 34. Viacom 
had presented evidence including e-mails among 
YouTube executives discussing uploaded content that 
appeared to be “clearly infringing, official broadcast 
footage” and “blatantly illegal.” Id. The court held  
that “a reasonable juror could conclude that YouTube  
had actual knowledge of specific infringing activity, or 
was at least aware of facts or circumstances from 
which specific infringing activity was apparent.” Id. 
Accordingly, the Second Circuit remanded, instructing 
the district court to determine “whether any specific 
infringements of which YouTube had knowledge or 
awareness correspond[ed] to the clips-in-suit.” Id. 

To demonstrate that Vimeo had actual or red flag 
knowledge of the infringing content in the Videos-in-
Suit, Plaintiffs point to evidence that Vimeo employees 
interacted with some of the videos using various 
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features available to them on the Website. Specifically, 
Plaintiffs note the fact that Vimeo employees: 

• Entered comments on the designated web pages 
of some of the Videos-in-Suit. Any registered 
user may comment on a video. (Frackman Decl. 
¶ 8 & Ex. 18; Pls.’ 56.1 ¶ 19.) 

• “Liked” some Videos-in-Suit by clicking a virtual 
button. Any registered user may “like” a video. 
(Frackman Decl. ¶ 8 & Ex. 18.) 

• Placed some Videos-in-Suit on channels. (Sup-
plemental Declaration of Andrew Pile, Nov. 16, 
2012 (“Supp. Pile Decl.”) ¶ 16; Pls. 56.1 ¶ 19.) Any 
user can create a channel or place a video on an 
existing channel, although some channels (e.g., 
the “Staff Picks” and “Vimeo HD” channels) can 
only be created and added to by employees. (Pls.’ 
56.1 ¶¶ 341-42.) 

• “Whitelisted” some Videos-in-Suit by disabling  
a function that allows users to “flag” a video  
he or she believes violates Vimeo’s Terms of 
Service. (Supp. Pile Decl. ¶ 5.) Only staff 
members may whitelist videos. (Frackman Decl. 
Ex. 19; Declaration of James D. Berkley, Oct. 12, 
2012 (“Berkley Decl.”) ¶ 38.) 

• “Buried” some Videos-in-Suit by preventing 
them from appearing on the Website’s “Dis-
covery” tab, through which logged-in users may 
access a selection of currently popular videos. 
(Pls.’ 56.1 ¶ 138.) The Discovery tab appears to 
logged-in users on the Website’s home page. (Id.) 
Only staff members may bury videos. (Supp. Pile 
Decl. ¶ 2.) 
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• Reviewed some uploaded Videos-in-Suit in “Plus” 

users’ accounts. (Frackman Decl. Ex. 3 (“Allen 
Dep.”) at 164:15-166:12 & Ex. 85.) 

A summary exhibit submitted by Plaintiffs indicates 
that Vimeo employees interacted, in one or more of the 
above-described ways, with fifty-five of the 199 Videos-
in-Suit. (Supplemental Declaration of James D. 
Berkley, Dec. 21, 2012 (“Supp. Berkley Decl.”) Ex. 1.) 
These videos unlawfully incorporated copyrighted 
music by well-known artists such as The Beatles, The 
Beach Boys, The Jackson 5, Radiohead, Beyonce, 
Usher and Jay-Z.15 Plaintiffs’ chart reflects that Vimeo 

                                            
15 The following is a complete list of the copyrighted songs (with 

the artists that performed them in a parenthetical) used in the 
fifty-five videos with which Vimeo employees interacted: “Stars 
and Boulevards” (Augustana); “Surfin’ USA” (The Beach Boys); 
“Wouldn’t It Be Nice” (The Beach Boys); “Sabotage” (Beastie 
Boys); “Sure Shot” (Beastie Boys); “A Day in the Life” (The 
Beatles); “All You Need is Love” (The Beatles); “Baby, You’re a 
Rich Man” (The Beatles); “Don’t Let Me Down” (The Beatles); “I’m 
Only Sleeping” (The Beatles); “Octopus’s Garden” (The Beatles); 
“She’s Leaving Home” (The Beatles); “Taxman” (The Beatles); 
“Crazy in Love” (Beyonce); “White Wedding” (Billy Idol); “My 
Love” (The Bird and the Bee); “No Rain” (Blind Melon); “All the 
Small Things” (Blink–182); “Call Me” (Blondie); “Far Out” (Blur); 
“Girls & Boys” (Blur); “We’ve Got a File on You” (Blur); “Oye 
Como Va” (Carlos Santana); “Genie in a Bottle” (Christina 
Aguilera); “Aerodynamic” (Daft Punk); “Around the World” (Daft 
Punk); “Digital Love” (Daft Punk); “Words” (Doves); “Praise You” 
(Fatboy Slim); “Glamorous” (Fergie); “Do You Realize? ?” 
(Flaming Lips); “Stacy’s Mom” (Fountains of Wayne); “19–2000” 
(Gorillaz); “DARE” (Gorillaz); “Feel Good Inc.” (Gorillaz); “The 
Pink Panther Theme” (Henry Mancini); “The Passenger” (Iggy 
Pop); “I Want You Back” (The Jackson 5); “Jane Says” (Jane’s 
Addiction); “Dirt Off Your Shoulder” (Jay–Z); “Universe & U” (KT 
Tunstall); “Simba” (Les Baxter); “In the Good Old Summertime” 
(Les Paul and Mary Ford); “A Milli” (Lil Wayne); “Everything’s 
Just Wonderful” (Lily Allen); “Move (If You Wanna)” (Mims); 
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employees provided comments or “liked” twenty-six  
of the fifty-five videos, placed two on channels, 
“whitelisted” twenty and “buried” four. (Id.) Twenty-
nine of these videos were uploaded by Plus users. (Id.) 
Included in the fifty-five videos are the ten employee-
uploaded videos previously discussed (see supra  
§ V.B.1.a) for which there is a triable issue as to 
storage “at the direction of a user.” (Id.) 

Plaintiffs claim that Vimeo employees’ interactions 
with these fifty-five Videos-in-Suit necessitates a 
determination that Vimeo had actual or red flag 
knowledge of the videos’ infringing content. The Court 
disagrees. Despite the fact that these interactions are 
undisputed and that most, if not all, of the copyrighted 
songs used in the videos would be characterized by 
many as popular, and in some cases legendary—
indeed, it is difficult to think of a song more iconic than 
The Beatles’ “All You Need is Love”—the Court is not 
prepared to hold that this automatically compels the 
conclusion that the service provider, through its 
employees, was aware of facts and circumstances that 
would make it objectively obvious to a reasonable 
person that those videos were infringing. Rather, the 
Court finds that a triable issue remains as to whether, 
under the totality of the circumstances, this standard 
is met as to each of the fifty-five videos in question. 

In so doing, the Court is also unwilling to adopt 
Vimeo’s argument that it has met its burden with 

                                            
“Unwritten” (Natasha Bedingfield); “Lump” (The Presidents of 
the United States of America); “Peaches” (The Presidents of the 
United States of America); “Everything in Its Right Place” 
(Radiohead); “Ghostbusters” (Ray Parker Jr.); “Tonight, Tonight” 
(The Smashing Pumpkins); “Fat Lip” (Sum 41); “I Can’t Help 
Myself (Sugar Pie Honey Bunch)” (The Four Tops); and “Love in 
This Club” (Usher). 
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regard to the actual or red flag knowledge prong of the 
statute. Vimeo has not presented any evidence 
disputing that its employees interacted with these 
videos in the above-mentioned ways but rather argues 
that proof of these interactions is insufficient to raise 
a triable issue, let alone to warrant summary 
judgment for Plaintiffs. It contends that some evidence 
of its employees’ interactions with the Videos-in-Suit 
does not suffice to prove that the employees actually 
watched the videos, or that, even if they did watch 
them, they would have acquired actual or red flag 
knowledge. Indeed, at oral argument, Vimeo’s counsel 
suggested that an e-mail from a user stating, “I just 
uploaded to Vimeo a complete rip of a feature-length 
film that I didn’t make at the following URL and  
I didn’t have permission to do it,” would be a 
“reasonable” example of information sufficient to 
supply a service provider with red flag knowledge. (Tr. 
at 28:20-29:2.) The Court declines to set the bar for a 
service provider’s acquisition of such knowledge quite 
so high. 

Although it is conceivable that a Vimeo employee 
“liked,” commented on or otherwise interacted with a 
video without actually watching it—a proposition the 
Court finds dubious—Vimeo has presented no 
evidence indicating that this is the case as to any of 
the videos in question. To the contrary, Vimeo does not 
dispute that videos placed on the “Staff Picks” channel 
were watched by the employees who selected them. 
(Pls.’ 56.1 ¶ 118.) And at least one Vimeo employee, 
Jonathan Marcus, testified that he watched the videos 
that he “liked.” (Frackman Decl. Ex. 9 (“Marcus Dep.”) 
at 92:9-16; Declaration of Katie McGregor, Nov. 16, 
2012 (“McGregor Decl.”) ¶ 2.) 
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The Court is further unpersuaded by Vimeo’s 

contention that, even if its employees did watch the 
videos they interacted with, they could not have 
obtained actual or red flag knowledge that the videos 
contained infringing content as a matter of law. It is  
of course true that “commercially produced music in 
 a video . . . does not constitute per se copyright 
infringement,” and that copyrighted music could be 
legally used in a video for a variety of reasons “such as 
when the material in question is used with the 
permission of the rights holder or in a manner that 
constitutes fair use.” (Defendants’ Opposition to 
Plaintiffs’ Motion for Partial Summary Judgment and 
Reply in Further Support of Defendants’ Motion for 
Summary Judgment Pursuant to the DMCA Safe 
Harbor, Nov. 16, 2012 (“Defs.’ Nov. 16 Mem.”) at 16.) 
See also Shelter Capital, 718 F.3d at 1021 (“[C]ontrary 
to UMG’s contentions, there are many music videos 
that could in fact legally appear on Veoh.”). It is also 
true, as courts have observed, that a service provider 
may not be able to determine whether a particular 
work is infringing solely by the act of viewing it. See 
CCBill, 488 F.3d at 1114 (rejecting argument that a 
service provider’s knowledge that its service hosted 
websites named “illegal.net” and “stolencelebrity 
pic.com” amounted to “red flag” knowledge of 
infringement); Viacom, 718 F.Supp.2d at 524 (observ-
ing that service providers “cannot by inspection 
determine whether the use has been licensed by the 
owner, or whether its posting is a ‘fair use’ of the 
material, or even whether its copyright owner or 
licensee objects to its posting”); MP3tunes, 821 
F.Supp.2d at 644 (“[I]f investigation is required to 
determine whether material is infringing, then those 
facts and circumstances are not ‘red flags.’”). 
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The Court is nonetheless unprepared to hold as a 

matter of law that a service provider may disclaim 
knowledge of infringing material under any circum-
stance short of an employee’s awareness that the 
uploader has no legal defense for his or her otherwise 
infringing conduct.16 That standard would collapse  
the distinction the DMCA makes between actual and 
red flag knowledge and would run contrary to the 
statute’s requirement that infringing content only be 
“objectively obvious to a reasonable person.” See  
§ 512(c)(1)(A)(ii); Fung, 710 F.3d at 1043 (“The 
material in question was sufficiently current and well-
known that it would have been objectively obvious to 
a reasonable person that the material solicited and 
assisted was both copyrighted and not licensed to 
random members of the public. . . .”). 

Accordingly, triable issues exist as to whether 
Vimeo acquired actual or red flag knowledge of the 
infringing content in the fifty-five videos with which 
Vimeo employees interacted and summary judgment 
is denied as to them. See Capitol Records, Inc. v. 
MP3tunes, LLC, No. 07 Civ. 9931(WHP), 2013 WL 
1987225, at *4 (S.D.N.Y. May 14, 2013) (“Since 
something less than a formal takedown notice may 
now establish red flag knowledge and EMI offers 
communications acknowledging likely infringement, 
the issue of [d]efendants’ red flag knowledge cannot be 
                                            

16 Consider, for example, Verdugo’s testimony that he watched 
a video incorporating Usher’s “Love in this Club,” commented on 
the video and admitted that he was aware that the song was 
performed by Usher, (Verdugo Dep. 247:9–248:14 & Dep. Ex. 
224), or the fact that a Vimeo employee whitelisted a video and 
added it to the “Vimeo HD Channel” despite that the video’s 
description stated: “I mixed it with the track ‘Harder better faster 
stronger’ from Daft Punk live record ‘Alive 2007.’” (Berkley Decl. 
¶ 42 & Ex. 38). 
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resolved on summary judgment.”). “On these facts, a 
reasonable juror could conclude that [Vimeo] had 
actual knowledge of specific infringing activity, or was 
at least aware of facts or circumstances from which 
specific infringing activity was apparent.” Viacom, 676 
F.3d at 34. 

By contrast, there is no evidence that Vimeo 
acquired actual or red flag knowledge as to the 144 
videos with which Vimeo employees indisputably did 
not interact, and Vimeo is thus entitled to summary 
judgment as to these videos. 

b.  Willful Blindness 

In Viacom, the Second Circuit held that “the willful 
blindness doctrine may be applied, in appropriate 
circumstances, to demonstrate knowledge or aware-
ness of specific instances of infringement under the 
DMCA.” 676 F.3d at 35. As Judge Pauley recently 
noted, however, “Viacom offers little guidance on how 
to reconcile the tension between the doctrine of willful 
blindness and the DMCA’s explicit repudiation of any 
affirmative duty on the part of service providers to 
monitor user content.” MP3tunes, 2013 WL 1987225, 
at *2. Section 512(m) of the DMCA provides that 
“[n]othing in [§ 512] shall be construed to condition the 
applicability of [the safe harbors] on . . . a service 
provider monitoring its service or affirmatively 
seeking facts indicating infringing activity.” § 512(m). 
Accordingly, while a service provider may lose safe 
harbor protection for being willfully blind to 
infringement, it may not be disqualified for failure to 
affirmatively seek out instances of infringement. 
Applying this doctrine, therefore, requires careful 
“attention to its scope.” Viacom Int’l Inc. v. YouTube, 
LLC, 940 F.Supp.2d 110, 116 (S.D.N.Y.2013). 
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A service provider is willfully blind to infringement 

if it is “aware of a high probability of the fact [of 
infringement] and consciously avoid[s] confirming 
that fact.” Viacom, 676 F.3d at 35 (quoting United 
States v. Aina-Marshall, 336 F.3d 167, 170 (2d 
Cir.2003)). Plaintiffs cite to evidence suggesting that 
Vimeo has turned a blind eye to infringement of 
musical recordings on the Website. A sample of this 
evidence includes the following: 

• Verdugo responded to a user’s question that he 
“see[s] all the time at vime [o] videos, (for 
example Lip-dub) music being used that is 
copyrig[ht]ed, is there any problem with this?” by 
telling the user “[w]e allow it, however, if the 
copyright holder sent us a legal takedown notice, 
we would have to comply.” (Verdugo Dep. 118:11-
120:24 & Dep. Ex. 180.) 

• Blake Whitman, a member of Vimeo’s Commu-
nity Team, responded to a question regarding 
Vimeo’s “policy with copyrighted music used as 
audio for original video content” by telling the 
user, “[d]on’t ask, don’t tell;).” (Frackman Decl. 
Ex. 4 (“Whitman Dep.”) at 233:10-234:19 & Dep. 
Ex. 164.) 

• In an internal e-mail thread discussing whether 
Vimeo should stop permitting “gameplay” videos 
(described below) and if it can disallow such 
videos on a legal basis, Andrew Pile, the Vice 
President of Product and Development at Vimeo, 
wrote “[l]egal is kind of a cop out in my opinion 
since we ignore music and say that legality 
doesn’t matter when it comes to the uploading 
rules (it[’]s about you making it, which these still 
fulfill).” (Verdugo Dep. 122:20-126:10 & Dep. Ex. 
182.) 



117a 
• Andrea Allen, a member of Vimeo’s Community 

Team, received a message from a user providing 
a link to a video and stating, “I have noticed 
several people using copyrighted music on 
Vimeo. What do you do about this?” Allen for-
warded the e-mail internally with the comment 
“[i]gnoring, but sharing.” (Allen Dep. 258:17-
259:20 & Dep. Ex. 116.) 

Although undoubtedly disconcerting, these exam-
ples—none of which relates to the Videos-in-Suit—are 
simply insufficient to establish willful blindness of 
specific instances of infringement at issue in the 
litigation, as is required to impute knowledge. In the 
DMCA context, a plaintiff may demonstrate a service 
provider’s knowledge of infringement by demon-
strating its willful blindness thereto; as in other areas 
of the law, willful blindness amounts to knowledge. 
See Viacom, 676 F.3d at 35 (“A person is ‘willfully 
blind’ or engages in ‘conscious avoidance’ amounting 
to knowledge where . . . .”) (emphasis added); Aimster, 
334 F.3d at 650 (“Willful blindness is knowledge, in 
copyright law . . . as it is in the law generally.”). 
Logically, then, just as the knowledge prong of § 512(c) 
may be met only where the plaintiff is able to prove 
actual or red flag knowledge as to the specific 
infringing content at issue in the litigation, Viacom, 
676 F.3d at 34, so too must proof of willful blindness 
be tailored to that same infringing content. To hold 
otherwise—i.e., that instances of willful blindness as 
to infringing content collateral to the litigation are 
sufficient to divest a defendant of safe harbor 
protection—would swallow Viacom’s requirement that 
actual or red flag knowledge be specific to the sued 
upon content. It would, as well, complicate rather than 
resolve the tension described above between “willful 
blindness and the DMCA’s explicit repudiation of any 
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affirmative duty on the part of service providers to 
monitor user content.” MP3tunes, 2013 WL 1987225, 
at *2. 

Here, it is undisputed that none of the above-
provided examples—or any other piece of evidence 
Plaintiffs assert bears on Vimeo’s willful blindness to 
infringement—suggests that Vimeo employees were 
willfully blind to infringing content in any of the 199 
Videos-in-Suit. Accordingly, while Plaintiffs express 
frustration with what they describe generally as 
Vimeo’s “policy of willful blindness to music infringe-
ment,” (Pls.’ Oct. 12 Mem. at 16), the evidence they 
have adduced is ultimately insufficient. 

Plaintiffs’ reliance on the Seventh Circuit’s 2003 
opinion in In re Aimster Copyright Litigation, 334 F.3d 
643 (7th Cir.2003)—which they assert stands for the 
proposition that a service provider can be held liable 
for “all infringements on its website” based on a 
showing of willful blindness (Pls.’ Oct. 12 Mem. at 
15)—is wholly misplaced. In that case, the service 
provider took affirmative steps to encrypt information 
that would otherwise reflect the songs being shared on 
its system in an attempt to “shield itself from actual 
knowledge of the unlawful purposes for which the 
service was being used.” 334 F.3d at 651. The Seventh 
Circuit rejected the service provider’s attempts to 
“obtain immunity” through such means, particularly 
since the record was devoid of “any evidence that 
[Aimster] ha[d] ever been used for a noninfringing 
use.” Id. at 653. Here, there is no dispute that the 
Website has many non-infringing purposes, and, in 
stark contrast to the defendant in Aimster, there is no 
evidence that Vimeo took affirmative steps to blind 
itself to infringement on a wholesale basis. 
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What remains of Plaintiffs’ willful blindness 

argument amounts to little more than their frustra-
tion that Vimeo did not use sophisticated monitoring 
technology in its possession to seek out and remove 
instances of infringing content. As noted above, 
however, § 512(m) and attendant case law make clear 
that service providers are under no affirmative duty to 
seek out infringement. See, e.g., Viacom, 676 F.3d at 
35 (“DMCA safe harbor protection cannot be 
conditioned on affirmative monitoring by a service 
provider.”); CCBill, 488 F.3d at 1113 (“The DMCA 
notification procedures place the burden of policing 
copyright infringement . . . squarely on the owners  
of the copyright.”); UMG Recordings, Inc. v. Veoh 
Networks Inc., 665 F.Supp.2d 1099, 1112 (C.D.Cal.2009) 
(“[T]he DMCA does not place the burden of ferreting 
out infringement on the service provider.”). This 
remains the case even when a service provider has 
developed technology permitting it to do so. Thus, 
Plaintiffs’ willful blindness arguments do not prevail. 

3.  Right and Ability to Control Infringing Content 
From Which It Financially Benefits 

Section 512(c) also provides that, to obtain safe 
harbor protection, a service provider must “not receive 
a financial benefit directly attributable to the infring-
ing activity, in a case in which the service provider has 
the right and ability to control such activity.” 17 U.S.C. 
§ 512(c)(1)(B). Protection is therefore lost if a service 
provider (1) has the right and ability to control the 
infringing activity and (2) receives a financial benefit 
attributable to that activity. Id. For the reasons set 
forth below, the Court concludes that Vimeo lacked  
the right and ability to control infringing activity as 
that language has been defined by courts addressing  
§ 512(c)(1)(B) of the safe harbor. The Court thus need 
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not decide whether it received a financial benefit. See 
Io Grp., 586 F.Supp.2d at 1150 (“Both elements must 
be met for the safe harbor to be denied.”) (quoting 
Corbis Corp., 351 F.Supp.2d at 1109). 

The Second Circuit’s Viacom opinion clarified what 
it means for a service provider to have “the right and 
ability to control,” as the term is used in § 512(c)(1)(B). 
The Court held that the right and ability to control 
“‘requires something more than the ability to remove 
or block access to materials posted on a service 
provider’s website.’” Id. at 38 (quoting MP3tunes, 821 
F.Supp.2d at 645) (emphasis added); see also Fung, 
710 F.3d at 1045. It reasoned that because the DMCA 
presupposes that service providers have the ability to 
remove or block content—and in fact, requires removal 
in the event of actual or red flag knowledge of 
infringement—defining the control provision to 
require nothing more than the ability to remove or 
block content would “render the statute internally 
inconsistent.” Viacom, 676 F.3d at 37. 

As the Viacom court acknowledged, the remaining 
question—what amounts to “something more” than 
the ability to remove or block content—is a difficult 
one. Id. at 38. It observed that: 

[t]o date, only one court has found that a service 
provider had the right and ability to control 
infringing activity under § 512(c)(1)(B). In Perfect 
10, Inc. v. Cybernet Ventures, Inc., 213 F.Supp.2d 
1146 (C.D.Cal.2002), the court found control 
where the service provider instituted a monitoring 
program by which user websites received 
“detailed instructions regard[ing] issues of layout, 
appearance, and content.” Id. at 1173. The service 
provider also forbade certain types of content and 
refused access to users who failed to comply with 



121a 
its instructions. Id. Similarly, inducement of 
copyright infringement under Metro-Goldwyn-
Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 
125 S.Ct. 2764, 162 L.Ed.2d 781 (2005) [herein-
after “Grokster”], which “premises liability on 
purposeful, culpable expression and conduct,” id. 
at 937, 125 S.Ct. 2764, might also rise to the level 
of control under § 512(c)(1)(B). Both of these 
examples involve a service provider exerting 
substantial influence on the activities of users, 
without necessarily—or even frequently—acquir-
ing knowledge of specific infringing activity. 

Id. (emphasis added); see also Shelter Capital, 718 
F.3d at 1030 (“[I]n order to have ‘the right and ability 
to control,’ the service provider must ‘exert[ ] 
substantial influence on the activities of users.’”) 
(quoting Viacom, 676 F.3d at 38). On that precedent, 
the Court interprets its task here to be to assess 
whether, based on the evidence in the record, a 
reasonable juror could find that Vimeo “exert[ed] 
substantial influence on the activities of [its] users” 
and therefore had the right and ability to control 
infringing conduct on the Website.17 

In so doing, the Court finds it appropriate to use  
the cases cited in the above-quoted paragraph  
from Viacom—Cybernet and Grokster—as analytical 

                                            
17 Viacom also clarified that § 512(c)(1)(B) “does not include a 

specific knowledge requirement.” 676 F.3d at 38. It reasoned that 
“importing a specific knowledge requirement into § 512(c)(1)(B) 
renders the control provision duplicative of § 512(c)(1)(A),” i.e., 
the knowledge provision discussed above. Viacom, 676 F.3d at 36. 
Thus, safe harbor protection may be lost where a service provider 
has the right and ability to control infringing activity, even if it 
has no knowledge of the specific instances of infringement at 
issue in the litigation. 
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guideposts, both because these cases provide the basis 
for Plaintiffs’ arguments that Vimeo satisfies the 
control provision and because each supplies a distinct 
example of conduct which the Second Circuit has 
suggested could constitute “something more.”18 

a.  Cybernet—Substantial Influence Through a 
Monitoring Program 

In Perfect 10, Inc. v. Cybernet Ventures, Inc., 213 
F.Supp.2d 1146 (C.D.Cal.2002), an adult magazine 
sued a service provider that supplied age verification 
services to a network of participating adult websites. 
Id. at 1152-53. The participating websites—the 
“users” in the context of § 512(c)(1)(B)—provided adult 
content for Internet viewers. Id. at 1160. These 
websites joined Cybernet’s network, free of charge, to 
take advantage of age verification software that 
ensured that patrons of their website were of legal age. 
Id. at 1157. Viewers accessing the websites were 
automatically redirected to Cybernet’s website, which 
required that they verify their age and pay a fee. Id. at 
1158. Upon doing so, they would gain access to the 
network of participating websites. Id. Cybernet would 
then pay the participating websites a commission. Id. 
at 1158-59. 

The Cybernet court considered Cybernet’s right and 
ability to control in two contexts. First, discussing the 

                                            
18 The other examples of control provided by the Second Circuit 

in Viacom are not relevant here. See Viacom, 676 F.3d at 38 n. 13 
(acknowledging that control may exist “where the service 
provider is ‘actively involved in the listing, bidding, sale and 
delivery’ of items offered for sale or otherwise controls vendor 
sales by previewing products prior to their listing, editing 
production descriptions, or suggesting prices.”) (internal 
quotations omitted). 
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right and ability to control as an element of the 
plaintiff’s vicarious liability claim, the court found: 

Cybernet has a monitoring program in place. 
Under this program, participating sites receive 
detailed instructions regard[ing] issues of layout, 
appearance, and content. Cybernet has refused to 
allow sites to use its system until they comply 
with its dictates. Most importantly, it monitors 
images to make sure that celebrity images do not 
oversaturate the content found within the sites 
that make up Adult Check. It forbids certain types 
of images. This ability to control other types of 
images belies any attempt to argue that Cybernet 
does not exercise sufficient control over its 
webmasters to monitor and influence their 
conduct or to deny copyright offenders the benefits 
of its service. 

Id. at 1173. Thereafter, considering whether Cybernet 
was disqualified from seeking safe harbor protection 
under § 512(c) based on its right and ability to control, 
the court stated that “Cybernet prescreens sites, gives 
them extensive advice, prohibits the proliferation of 
identical sites, and in the variety of ways mentioned 
earlier exhibits precisely this slightly difficult to 
define ‘something more.’” Id. at 1181-82. 

Plaintiffs argue that Vimeo’s control over user 
content through its monitoring program similarly 
amounts to “something more” than the mere ability to 
remove or block access to infringing materials, and 
that Vimeo therefore exerts the type of “substantial 
influence” over users’ activities that compels a 
determination that Vimeo had the right and ability to 
control. 
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Vimeo indeed has a monitoring program imple-

mented by its employees, the foundation of which is its 
Terms of Service and Community Guidelines. The 
Terms of Service, agreed to by all registered Vimeo 
users, sets forth the Website’s prohibited conduct and 
warns users that their videos or accounts may be 
terminated at Vimeo’s discretion. (Supp. Cheah. Decl. 
¶ 11 & Exs. 6-10.) Vimeo’s Community Guidelines 
expand upon the Terms of Service, setting forth 
restrictions as to the content of uploaded material. 
(Pls.’ 56.1 ¶ 32.) For instance, the Community 
Guidelines prohibit, inter alia, unoriginal content as 
well as commercials, real-estate walk-throughs and 
“fan vids.” (Id. ¶ 33.) 

Members of Vimeo’s Community Team—including 
the aforementioned Blake Whitman, Dalas Verdugo 
and Andrea Allen—enforce these content restrictions 
with the aid of Moderator Tools. (Id. ¶ 101.) Vimeo’s 
approximately forty Moderator Tools include: 

• The “Thin Ice” and “Wiretap” tools, which allow 
the Community Team to monitor the activities of 
specific users suspected of uploading content 
violative of Vimeo’s policies. (Pls.’ 56.1 ¶¶ 160, 
169.) 

• The “Sweet Spot” filtering tool, which searches 
for and lists videos the duration of which Vimeo 
has determined corresponds to the duration of 
uploaded television shows or movies. (Id. ¶ 154.) 

• The “Movie Search” tool, which runs automated 
keyword searches for movies currently in 
theaters. (Id. ¶ 157.) 

The record reflects that these monitoring efforts can 
be effective at removing undesirable content from the 
Website. For example, in mid-2008, Vimeo instituted 
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a policy, communicated to Vimeo users, that it would 
ban “game play” videos—i.e., videos that depict screen 
shots of video games as they are played by Vimeo users 
or other individuals. (Whitman Dep. 152:2-153:6 & 
Dep. Ex. 131.) Following this decision, Community 
Team members, using Moderator Tools, began search-
ing the Website for offending game play videos. 
(Verdugo Dep. 124:3-20; Whitman Dep. 151:6-11; 
155:19-157:6.) To demonstrate the success of these 
efforts, Plaintiffs point to an e-mail from Verdugo 
responding to a user’s complaint that his gaming video 
was removed. In it, Verdugo states, “[w]e are working 
to remove all game play videos . . . [w]e remove 
thousands every day and we will keep removing 
them.” (Frackman Decl. Ex. 13 at VC032412.) 

As to the videos that are compliant with Vimeo’s 
content restrictions, the evidence demonstrates  
that Vimeo staff has significant discretion to manip-
ulate the visibility of such content on the Website.  
(See Verdugo Dep. 122:20-123:10 & Dep. Ex. 182 
(commenting in an internal e-mail that “we are just 
straight controlling our website,” and adding that 
“hardline Vimeo editorial fascism is important to 
keeping our website from becoming a trashpile.”).)  
In exercising such discretion, Vimeo staff members 
may “promote” a particular video on a popular “chan-
nel” (such as the “Staff Picks” channel), described by 
Verdugo as Vimeo’s “version of front paging some-
thing,” (Verdugo Dep. 192:7-10), “like” videos or leave 
positive comments on a video’s web page. As discussed 
above, Vimeo staff members may likewise “demote” a 
video through the use of a “burying” tool, the effect of 
which is that the video does not appear on the 
“Discover” tab, which displays popular videos that 
appear on the home screen of a logged-in user. (Pls.’ 
56.1 ¶ 138.) 
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Finally, the record contains evidence that Vimeo 

staff communicated directly with some of its users 
regarding content, at times suggesting to them that it 
would tolerate the uploading of copyrighted material. 
For instance, Allen responded to a question about 
whether a video containing copyrighted music could be 
uploaded by providing Vimeo’s canned response for the 
question,19 prefaced with, “[t]he [o]fficial answer I 
must give you is. . . .” (Allen Dep. 252:8-20 & Dep. Ex. 
112.) At the bottom of the e-mail, however, she added, 
“[o]ff the record answer . . . go ahead and post it. I don’t 
think you’ll have anything to worry about.” Id. 
Additionally, Whitman instructed a user that “[w]e 
can’t officially tell you that using copyright music is 
okay. But . . .” (Dep. Ex. 418B.) 

While the foregoing establishes that Vimeo did 
utilize a form of monitoring program, the Court cannot 
conclude, based on the record, that use of that program 
amounted to the exertion of substantial influence on 
                                            

19 Vimeo’s pre-scripted response is as follows: 

While we cannot opine specifically on the situation you are 
referring to, adding a third party’s copyrighted content to 
a video generally (but not always) constitutes copyright 
infringement under applicable laws. 

Under relevant U.S. laws, should a copyright owner come 
across their copyrighted content on one of our sites, they 
can submit a takedown notification requesting that we 
remove the content. This same area of law affords the 
operator of the site some level of protection from claims  
of copyright infringement, when dealing with user-
generated-content. The same protection does not apply to 
the actual poster of the content. 

Again, we cannot provide any legal advice on this subject, 
so if you are genuinely concerned, we suggest you contact 
an attorney. 

(Allen Dep. 252:8–20 & Dep. Ex. 112.) 
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the activities of users such that the right and ability  
to control test is met. Rather, Vimeo’s monitoring 
program—which, in sum and substance, consists of 
the Community Team’s removal of certain content 
from the Website with the assistance of Moderator 
Tools, its discretion to manipulate video visibility and 
its intermittent communication with users—lacks the 
“something more” that Viacom demands. 

Absent from this program are the characteristics the 
court found present in Cybernet’s monitoring system, 
including guidelines that dictated to users (i.e., the 
participating adult websites) “layout, appearance, and 
content,” and Cybernet’s “refus[al] to allow sites to use 
its system until they compl[ied] with [those] dictates.” 
Cybernet, 213 F.Supp.2d at 1173. While Vimeo’s 
monitoring program aims to filter from the Website 
content that veers from its mission to provide a 
platform for user-created “creative works and personal 
moments,” it does not purport to, and in practice does 
not, exert substantial influence over the content of the 
uploaded material. To the contrary, Vimeo leaves such 
editorial decisions in the hands of its users. 

Moreover, contrary to Plaintiffs’ argument, al-
though there is evidence demonstrating that Vimeo 
engaged in a concerted effort to remove “game play” 
videos on the Website, the evidence—including the  
e-mail from Verdugo claiming that thousands of game 
play videos had been removed—does not establish that 
Vimeo actually did so. In any event, it does not 
necessarily follow that Vimeo had control over videos 
containing infringing music, or any other content, 
beyond its ability to remove or block it upon discovery. 
To conclude that evidence of the ability to remove 
certain content requires a finding of control over all 
such content would run contrary to § 512(m)’s dictate 
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that a service provider’s safe harbor protection is not 
lost for failure to “monitor[ ] its service or affirmatively 
seek[ ] facts indicating infringing activity.” It would 
also potentially create the perverse result that service 
providers stay out of the monitoring business 
altogether even if monitoring efforts as to some 
website content might be deemed fruitful to the aims 
of the service provider and the copyright holder alike. 
See Viacom, 940 F.Supp.2d at 120 (“YouTube’s 
decisions to restrict its monitoring efforts to certain 
groups of infringing clips . . . do not exclude it from the 
safe harbor, regardless of their motivation.”). 

The Court further rejects the argument that because 
Vimeo employees have discretion as to how they 
interact with content on the Website—as demon-
strated through its manipulation of the visibility of 
certain videos—it exerts substantial influence over 
user activity. Indeed, it is difficult to imagine how 
Vimeo’s staff of seventy-four (as of 2012) could, 
through its discretionary and sporadic interactions 
with videos on the Website, exert substantial influence 
on approximately 12.3 million registered users 
uploading 43,000 new videos each day. (Defs.’ 56.1  
¶ 18.) Vimeo presented evidence that, as of November 
2012, the “likes” of current Vimeo employees 
constituted approximately 0.2% of all “likes” on the 
Website and the comments left by current Vimeo 
employees constituted 1.6% of all comments. (Supp. 
Pile Decl. ¶ 15.) Similarly, the Staff Picks channel 
represents only one of the approximately 354,000 
channels that were on the Website in November 2012. 
(Id. ¶ 16.) These statistics demonstrate that the degree 
of influence Vimeo exerts on user activities through  
its staff’s promotion or demotion of user content is  
far from substantial; indeed, it is rather arguably  
de minimis. 
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Finally, the Court rejects Plaintiffs’ argument that 

evidence of Vimeo’s communication with users with 
respect to the Website’s content reflects the right  
and ability to control. As noted above, although the 
Court is troubled by Vimeo employees’ responses to 
certain user questions about possible infringement, 
this evidence speaks less to control than to those 
employees’ attitudes towards infringement or their 
knowledge of it, which the Court has already 
addressed. The scattered examples of communication 
with users simply do not demonstrate a substantial 
influence over users’ activities. 

Having considered the totality of Vimeo’s 
monitoring program, the Court rejects Plaintiffs’ 
arguments and finds no triable issue as to the exertion 
of substantial influence on user activity. 

b.  Grokster—Substantial Influence through 
Inducement of Infringement 

Plaintiffs argue that Vimeo’s substantial influence 
over users’ activities is also demonstrated by its 
inducement of infringement. Conscious that the link 
between inducement and § 512(c)’s control provision 
stems from Viacom’s qualified language, the Court 
considers Plaintiffs’ inducement argument with 
caution. See Viacom, 676 F.3d at 38 (“[I]nducement of 
copyright infringement under [Grokster], which 
‘premises liability on purposeful, culpable expression 
and conduct,’ . . . might also rise to the level of control 
under § 512(c)(1)(B).”) (emphasis added) (quoting 
Grokster, 545 U.S. at 937, 125 S.Ct. 2764). 

In Grokster, the Supreme Court considered “under 
what circumstances the distributor of a product 
capable of both lawful and unlawful use is liable  
for acts of copyright infringement by third parties.” 
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545 U.S. at 918-19, 125 S.Ct. 2764. The plaintiffs 
sought to hold the defendants, distributors of software 
products that allowed computer users to share 
electronic files, secondarily liable for the copyright 
infringement of their users. Id. at 919-21, 125 S.Ct. 
2764. The Supreme Court rejected the defendants’ 
argument that because their products were capable of 
substantial non-infringing uses, they could not be held 
secondarily liable absent proof that they had actual 
knowledge of specific infringement and were capable 
of preventing it. Id. at 933, 125 S.Ct. 2764. It held that 
“one who distributes a device with the object of 
promoting its use to infringe copyright, as shown by 
clear expression or other affirmative steps taken to 
foster infringement, is liable for the resulting acts of 
infringement by third parties.” Id. at 936-37, 125 S.Ct. 
2764. The Court provided, however, that “mere 
knowledge of infringing potential or of actual infring-
ing uses would not be enough here to subject  
[a defendant] to liability.” Id. at 937, 125 S.Ct. 2764. 

Following Viacom’s suggestion that inducement 
could establish the right and ability to control, the 
Ninth Circuit expounded upon the inducement theory 
in Columbia Pictures Industries, Inc. v. Fung, 710 F.3d 
1020 (9th Cir.2013). In that case, the individual 
defendant, Fung, operated websites from which users 
downloaded infringing copies of the plaintiffs’ copy-
righted works. Id. at 1023-24. After finding that, 
under Grokster, the defendants were secondarily liable 
for inducing infringement, Id. at 1039, the Fung court 
proceeded to reject their attempt for safe harbor 
protection on the same basis. It found that there was: 

overwhelming evidence that Fung engaged in 
culpable, inducing activity like that in [Grokster]. 
Although Fung’s inducement actions do not 
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categorically remove him from protection under  
§ 512(c), they demonstrate the substantial influ-
ence Fung exerted over his users’ infringing 
activities, and thereby supply one essential 
component of the financial benefit/right to control 
exception to the § 512(c) safe harbor. 

Id. at 1046 (emphasis in original). 

Fung’s conclusion that evidence of “inducement 
actions” does not “categorically remove” a service 
provider from § 512(c) protection is a logical one. 
Reading the DMCA to mandate that a service provider 
lose such protection for conduct identical to that which 
would subject it to affirmative inducement liability 
would mean that any attempts by a service provider to 
seek safe harbor protection upon a finding of 
affirmative inducement liability would necessarily end 
before they could even begin. Cf. Viacom, 676 F.3d at 
37 (“[I]f Congress had intended § 512(c)(1)(B) to be 
coextensive with vicarious liability, ‘the statute could 
have accomplished that result in a more direct 
manner.’”) (quoting UMG Recordings, Inc. v. Shelter 
Capital Partners LLC, 667 F.3d 1022, 1045 (9th 
Cir.2011)). Accordingly, even if Plaintiffs’ inducement 
argument has some force here, the Court is skeptical 
that, under the circumstances of this case, inducement 
alone could provide an adequate basis for a finding 
that Vimeo had the right and ability to control. 

Plaintiffs raise several arguments to support their 
contention that Vimeo induced infringement and 
therefore had the right and ability to control infringing 
material. The Court finds none to be compelling and 
rejects each in turn. 

Plaintiffs first contend that Vimeo induces infringe-
ment “by example”—specifically by making videos 
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that incorporate infringing content and by supporting 
and participating in group projects involving infringe-
ment. Plaintiffs point to the following evidence to 
support this contention: 

• Vimeo employees uploaded ten of the Videos-in-
Suit, each of which is assumed for purposes of 
this motion to contain infringing music. (Pls.’ 
56.1 ¶ 63.) 

• One of the Videos-in-Suit was created by the 
“Vimeo Street Team,” a group of employees at 
Vimeo who “create[d] videos and engage[d] with 
the community.” (Marcus Dep. 111:11-113:12; 
Frackman Decl. Ex. 1 (“Lodwick Dep.”) at 
118:11-123:7.) 

• Some Vimeo employees uploaded videos (which 
are not among the Videos-in-Suit) with copy-
righted or unlicensed music, at least one of which 
has been the subject of a DMCA takedown notice. 
(Pls.’ 56.1 ¶¶ 290-95; Frackman Decl. Ex. 7 (“Pile 
Dep.”) at 153:21-23.) 

• On two occasions, Website users who later 
became Vimeo employees participated in Vimeo 
group projects in which several users collab-
orated to create videos to every song in a The 
Beatles album. (Frackman Decl. Ex. 28 at EMI 
00930; Lodwick Dep. 177:3-180:10 & Dep. Ex. 
15.) Because staff badges are applied to content 
uploaded by Vimeo employees, including content 
uploaded prior to their hire, a staff badge 
identifies Vimeo staff members participating in 
these collaborations. 

• A web page featuring a video entitled “Helter 
Skelter,” which incorporated The Beatles’ copy-
righted recording of the same name, contained a 
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link to a lesson offered from the “Vimeo Video 
School”—created in late 2010 or early 2011 by 
Vimeo to offer tutorials to users. The web page to 
which the link directs users contained the 
heading, “Related lessons from Vimeo Video 
School” and stated, “Check out these lessons to 
learn more about how you can make videos like 
this one!” (Pls.’ 56.1 ¶ 351; Frackman Decl. Ex. 
10 (“Mellencamp Dep.”) at 184:4-188:22 & Dep. 
Ex. 417.) 

• Vimeo created and encouraged “lip dubs.” The 
concept of “lip dubbing” was explained on the 
Website as follows: “Lip Dubbing . . . Like a music 
video. Shoot yourself mouthing along to a song. 
Then sync it with a high quality copy of the song 
in an editing program.” (Frackman Decl. Ex. 2 
(“Klein Dep.”) at 167:20-168:2 & Dep. Ex. 17.) 
The origin of lip dubbing traces to Vimeo’s co-
founder, Jacob Lodwick, who uploaded to the 
Website a video of himself lip-synching to a 
commercial musical recording. Other Vimeo 
employees appeared in or created additional lip 
dubs, including a particularly popular lip dub 
created by the entire Vimeo staff at a holiday 
party. (Pls.’ 56.1 ¶¶ 292, 327, 338.) Vimeo 
encouraged the creation of lip dubs, asking users, 
“Why don’t YOU make one? ?” (id. ¶ 315), and it 
featured lip dubs on its home page as a “Vimeo 
Obsession,” which has been described as “cool 
things that our community was making on 
Vimeo.” (Id. ¶ 327.) Others, interested in the 
concept of creating their own music video to a 
commercial song, created similar videos and soon 
lip dubs were an immensely popular type of video 
on both the Website and other video-sharing 
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websites. (Id. ¶ 261; Lodwick Dep. 208:8-210:17 
& Dep. Ex. 21; Frackman Decl. Ex. 18.) 

This evidence simply does not rise to the level of that 
adduced in Grokster—either in quantity or in kind. In 
Grokster, the record was “replete with evidence” that 
defendants “clearly voiced the objective that recipients 
use [their product] to download copyrighted works.” 
545 U.S. at 923-24, 125 S.Ct. 2764. The examples 
supplied by Plaintiffs reflect no such thing. To be sure, 
some of the videos discussed above created by Vimeo 
employees (for example, Lodwick’s lip dub) incur-
porated infringing music, and users’ submissions may 
have often incorporated the same. But the relevant 
standard at issue here—inducement by way of the 
exertion of substantial influence on the activities of 
users—cannot be met by evidence of stray instances of 
wrongful conduct by Vimeo employees on the Website 
and/or a generalized effort to promote videos that 
incorporate music. This is so particularly in light of the 
Supreme Court’s acknowledgement in Grokster that 
courts be “mindful of the need to keep from trenching 
on regular commerce or discouraging the development 
of technologies with lawful and unlawful potential.” 
545 U.S. at 937, 125 S.Ct. 2764. Accordingly, the Court 
rejects Plaintiffs’ argument that Vimeo employees’ 
purported “by example” conduct rises to the level of 
inducement. 

Plaintiffs next argue that evidence of Vimeo 
employees’ communication with, and provision of tech-
nical assistance to, Vimeo users constitutes induce-
ment of infringement. To support this argument, 
Plaintiffs cite to evidence that: 

• A user posted a video entitled, “Julia Attempts to 
Lip Dub Fergie’s Glamorous While Driving” and 
described her difficulty syncing the music with 
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the video in the description field below the video. 
Lodwick posted a comment below the user’s video 
saying, “I will help you export with the original 
audio track.” (Lodwick Dep. 164:9-167:12 & Dep. 
Ex. 12.) 

• Lodwick suggested to users through a forum post 
that “if they have a video with music in it, they 
should tag it with the word ‘music’ colon and then 
the name of that artist.” (Lodwick Dep. 186:16-
187:3.) Specifically, he wrote, “just tag the clip 
with music:The Beatles or music:Beck or 
whatever.” (Dep. Ex. 16.) 

• In responding to a question about how to sync 
music with a video, Whitman instructed a user 
on a forum post that “unless you have a clap 
board to sync audio and the visual, it[’]s usually 
just trial and error. You have to get the song 
pretty close to start, and then just move the 
audio track back and forth until you get it  
close . . . good luck!” (Whitman Dep. 204:24-
205:21 & Dep. Ex. 154.) 

• Whitman posted a comment on the Website’s 
Help Center instructing a user to “[b]ring the 
music into itunes, then convert the song into 
AIFF, then import that file into FCP and you will 
be golden. Took a while for me to figure out too.” 
(Frackman Decl. Ex. 28 at EMI 00571.) 

• Verdugo responded to a user’s inquiry about 
uploading lip dubbed music by writing, “[i]t[’]s a 
pesky Windows Media problem. If you can export 
your videos in another format, it should fix it.” 
(Berkley Decl. ¶ 70 & Ex. 66.) 

• A Vimeo Video School lesson entitled, “Video 101: 
Editing Sound & Music with iMovie” states in 
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part: “Then there’s music. Music does a great job 
setting the mood you want for your video. To add 
music, click the music icon below the viewer, 
which will open your Music and Sound Effects 
libraries on the right side of the screen. There 
you can choose from the iMovie and iLife Sound 
Effects folders as well as GarageBand and 
iTunes. Once you’ve found the piece of music or 
sound effect that you’re looking for, drag it into 
the timeline.” (Berkley Decl. ¶ 54 & Ex. 50.) 

Instructing users how to engage in an infringing use 
may be the kind of “active step[ ] . . . taken to 
encourage direct infringement” that leads to a finding 
of inducement. Grokster, 545 U.S. at 936, 125 S.Ct. 
2764 (citation omitted). Offering technical support as 
to the ordinary use of a service, however, is not 
inducement. Id. at 937, 125 S.Ct. 2764. The above-
referenced evidence suggests the latter. In this case, 
Vimeo offered technical support as to how users could 
incorporate music into videos; its instructions applied 
to lawfully and unlawfully incorporated music alike. A 
conclusion that the technical assistance itself is 
inducement of infringement because it may be relied 
upon by an infringer would “compromise legitimate 
commerce or discourage innovation having a lawful 
promise.” Id.20 

Similarly, with respect to Vimeo employees’ commu-
nications with users, Plaintiffs provide a handful of 
additional examples of Vimeo employees responding  
to user inquiries about copyrighted music with 

                                            
20 This conclusion notwithstanding, the fact that some of these 

examples implicate the popular artists The Beatles, Beck and 
Fergie may have some bearing on the knowledge prong of § 512(c) 
discussed in the preceding section. 
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statements that indicate tacit, or at times explicit, 
acceptance of infringing uploads. To be sure, some  
of these communications, such as Allen’s advice that  
a user “[g]o ahead and post” a video containing 
infringing content, (Allen Dep. 252:8-20 & Dep. Ex. 
112), may have induced a particular user to infringe in 
that instance. But, again, the relevant standard 
here—inducement by way of exertion of substantial 
influence on users’ activities—is not met by the limited 
anecdotal evidence Plaintiffs have provided. To 
establish the right and ability to control, there must 
be a showing that the service provider’s substantial 
influence over users’ activities was significantly more 
widespread and comprehensive. 

Next, Plaintiffs argue that certain structural 
aspects of the Website—its privacy settings for 
instance—amount to inducement of infringement. The 
Court disagrees. Nothing in the record suggests that 
Vimeo’s privacy settings, or any other structural 
aspect of the Website, were implemented in order to 
enable users to upload infringing material and then 
restrict copyright holders’ access to it. Even if there 
was such evidence, it does not naturally follow that the 
establishment of those settings on the Website would 
serve to induce users to infringe or would otherwise 
serve to exert a substantial influence over users. 

Plaintiffs further contend that evidence of 
inducement may be found in Vimeo’s failure to 
implement filtering technologies that could be used to 
locate infringing content. But as the Court explained 
above in response to a similar argument (see supra 
V.B.2.b), just because Vimeo can exercise control does 
not mean that it must. A holding to the contrary would 
conflict with the express language of § 512(m), which 
makes clear that service providers may not lose safe 
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harbor protection for failure to monitor or affirm-
atively seek out infringement. 

Plaintiffs also argue that Vimeo’s intent to induce 
infringement is reflected through its employees’ 
internal e-mail communications regarding the current 
litigation. Plaintiffs cite to e-mails in which Vimeo 
employees respond flippantly to Plaintiffs’ efforts to 
thwart copyright infringement on the Website. For 
instance, in an e-mail sent to Whitman and Verdugo 
(and also to all@vimeo.com), Pile wrote: “Who wants to 
start the felons group, where we just film shitty covers 
of these songs and write ‘FUCK EMI’ at the end?” 
(Dep. Ex. 330.) His and other Vimeo employees’ 
reactions to the lawsuit, however, are of no moment  
to the inquiry at hand, which concerns only whether 
such internal comments can establish Vimeo’s 
exertion of substantial influence over its users’ 
infringing activities. Undoubtedly, they could not. 

Finally, Plaintiffs cite evidence that they claim 
demonstrates that Vimeo sought to use its supposed 
permissive policy toward infringement of musical 
recordings as a selling point to attract users from other 
video-sharing websites. This argument also fails to 
show a substantial influence on users’ activities. In 
Grokster, the Supreme Court found inducement of 
infringement based, in part, on the defendant’s efforts 
to attract users who previously used the Napster 
service, a website notorious for facilitating the 
download of illegal content. 545 U.S. at 937-38, 125 
S.Ct. 2764. The record in Grokster included internal 
company documents and advertising materials aimed 
at capturing Napster’s user-base if Napster was shut 
down. Id. at 924-25, 125 S.Ct. 2764. Plaintiffs do not 
point to similar evidence here, such as affirmative 
efforts or a desire by Vimeo to attempt to position itself 
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as a platform for infringement. Plaintiffs instead cite 
only to evidence that Vimeo chose not to implement 
the filtering technology that other video-sharing 
websites used and evidence that users chose Vimeo, in 
part, because they were able to upload videos 
containing infringing music. 

In sum, having examined the record as a whole, the 
Court finds no basis to conclude that Vimeo exerted 
substantial influence on its users’ activities through 
inducement. This conclusion is perhaps not surprising 
given the nature of Vimeo’s business model as 
compared to the business models at issue in Grokster 
and Fung. Both Grokster and Fung involved peer-to-
peer networks, which are ideally-suited for sharing 
large files and are thus attractive tools for those 
seeking to share and access copyrighted music and 
video files without authorization. Grokster, 545 U.S. at 
920, 125 S.Ct. 2764; Fung, 710 F.3d at 1025. The 
defendants in both cases provided an expansive 
platform for wholesale infringement. In Grokster, the 
Court noted as much, stating that that the “evidence 
gives reason to think that the vast majority of users’ 
downloads are acts of infringement, and because well 
over 100 million copies of the software in question are 
known to have been downloaded . . . the probable scope 
of copyright infringement is staggering.” 545 U.S. at 
923, 125 S.Ct. 2764. Similarly, in Fung, an expert 
averred that between 90 and 96% of the content of 
associated files available on Fung’s websites were for 
“confirmed or highly likely copyright infringing 
material.” Fung, 710 F.3d at 1034 (internal quota- 
tion marks omitted). This case thus presents 
circumstances dramatically different in kind and 
smaller in scale and scope. 

Accordingly, Plaintiffs’ inducement argument fails. 
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4.  Expeditious Removal of the Videos-in-Suit 

Section 512(c)(1)(C) requires that a service provider, 
“upon notification of claimed infringement” as de-
scribed in § 512(c)(3), which outlines the elements of a 
conforming takedown notice, “respond [ ] expeditiously 
to remove, or disable access to, the material that  
is claimed to be infringing or to be the subject of 
infringing activity.” 

On three occasions, Plaintiffs sent Vimeo a 
takedown notice and Vimeo removed the videos 
identified in those notices. On December 11, 2008, 
Vimeo received a letter from EMI identifying 
approximately 170 videos on the Website that 
infringed EMI’s copyrights. (Defs.’ 56.1 ¶ 51.) Vimeo 
removed these videos within approximately three and 
one-half weeks. (Id.) On June 15, 2010, EMI sent six 
takedown notices and the referenced videos were 
removed the same day. (Id. ¶ 52.) Most recently, on 
July 11, 2012, Vimeo removed videos after receiving a 
takedown notice from EMI the same day. (Id. ¶ 53.) 
Vimeo also removed the 199 Videos-in-Suit upon 
receiving the complaints in this action, although some 
of the Videos-in-Suit placed on one of the Website’s 
channels remained accessible for download. (Supp. 
Cheah Decl. ¶¶ 13-19.) 

Vimeo’s removal of the videos identified in the 
takedown notices satisfies § 512(c)(1)(C). It cannot be 
disputed that Vimeo’s one-day response time for 
Plaintiffs’ June 15, 2010 and July 11, 2012 takedown 
notices constitutes expeditious removal. With re- 
spect to the December 11, 2008 letter identifying 
approximately 170 infringing videos, the Court finds 
that, given the number of infringing videos at issue, 
the three and one-half week period it took Vimeo to 
comply with this notice constitutes expeditious 
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removal. See Google, Inc., 2010 WL 9479059, at *9 
(finding an issue of fact as to whether a service 
provider expeditiously removed content when the 
evidence reflected that “sometimes [the defendant] 
waited between four and seventeen months to process 
a number of the [ ] notices, as well as evidence that 
some notices were not processed at all”). Moreover, 
because the complaints in this action did not 
constitute valid takedown notices, Vimeo was not 
obligated by § 512(c)(1)(C) to remove them. See Perfect 
10, Inc. v. Amazon.com, Inc., No. CV 05-4753 
AHM(SHx), 2009 WL 1334364, at *5 (C.D.Cal. May 12, 
2009) (noting that it would be an “absurd result” if “the 
complaint or any other pleading that contains 
sufficient identification of the alleged infringement 
could count as a DMCA notification”). 

C.  Pre-1972 Recordings 

Lastly, Plaintiffs argue that, even if the Court finds 
that Vimeo is entitled to safe harbor protection, that 
protection cannot extend to recordings first “fixed” 
(i.e., recorded) before February 15, 1972. Their argu-
ment is rooted in Section 301(c) of the Copyright Act 
which provides, in relevant part, that: 

With respect to sound recordings fixed before 
February 15, 1972, any rights or remedies under 
the common law or statutes of any State shall not 
be annulled or limited by this title until February 
15, 2067. 

17 U.S.C. § 301(c). Plaintiffs contend that, because 
application of the DMCA affects copyright holders’ 
rights and remedies, § 301(c) precludes such appli-
cation to pre-February 15, 1972 recordings. 

In December 2011, the Copyright Office published a 
report concluding that the DMCA safe harbors do not 
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apply to pre-1972 records. See Federal Copyright 
Protection for Pre-1972 Sound Recordings, (Dec. 2011), 
available at http://www.copyright.gov/docs/ sound/pre-
72-report.pdf (the “Copyright Office Report”). Alt-
hough the Copyright Office Report notes that there is 
“no reason” why DMCA safe harbors should not apply 
to the use of pre-1972 recordings, id. at 130, based on 
a reading of the statute it concludes that “it is for 
Congress, not the courts, to extend the Copyright Act 
to pre-1972 sound recordings,” id. at 132. In UMG 
Recordings, Inc. v. Escape Media Grp., Inc., 107 
A.D.3d 51, 964 N.Y.S.2d 106 (1st Dep’t 2013), the 
Appellate Division reached the same conclusion after 
engaging in an extensive review of the statutory 
language and legislative histories of the relevant 
statutory provisions. Id. at 110-12. 

The Court shares the view that “it is for Congress, 
not the courts, to extend the Copyright Act to pre-1972 
sound recordings, both with respect to the rights 
granted under the Act and the limitations on those 
rights (such as section 512) set forth in the Act.” 
Copyright Office Report at 132; see also UMG 
Recordings, Inc., 964 N.Y.S.2d at 112 (it would “be far 
more appropriate for Congress, if necessary, to amend 
the DMCA to clarify its intent, than for this Court to 
do so by fiat.”) Accordingly, the Court grants summary 
judgment to Plaintiffs for all applicable Videos-in-
Suit.21 

                                            
21 One court in this district has concluded otherwise. In 

MP3tunes, Judge Pauley, recognizing the issue as “one of first 
impression,” concluded “that there is no conflict between section 
301 and the DMCA’s safe harbors for infringement of pre-1972 
recordings.” 821 F.Supp.2d at 640. Judge Pauley reasoned that 
although “[r]ead in context, section 301(c) is an anti-preemption 
provision ensuring that the grant of federal copyright protection 
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VI.  Conclusion 

For the foregoing reasons, a triable issue exists as to 
whether the ten employee-uploaded videos were 
“stored at the direction of a user” and as to whether 
Vimeo had knowledge or awareness of infringing 
content in the fifty-five of the 199 Videos-in-Suit with 
which Vimeo employees interacted. Accordingly, 
Vimeo’s motion for summary judgment seeking  
safe harbor protection is granted as to the remaining 
144 Videos-in-Suit, save for those Videos-in-Suit 
containing infringed-upon material recorded before 
February 15, 1972. Plaintiffs’ cross-motion for partial 
summary judgment is granted solely as to Videos-in-
Suit containing infringing musical recordings which 
were recorded prior to February 15, 1972. 

A telephone conference has been scheduled for 
October 4, 2013 at 3:00 p.m. The parties shall jointly 
call Courtroom Deputy Allison Cavale at (212) 805-
0162 at that time. 

                                            
did not interfere with common law or state rights established 
prior to 1972,” it did not “prohibit all subsequent regulation of 
pre-1972 recordings.” Id. at 641. He further stated that “[l]imiting 
the DMCA to recordings after 1972, while excluding recordings 
before 1972, would spawn legal uncertainty and subject 
otherwise innocent internet service providers to liability for the 
acts of third parties.” Id. at 642. After the publication of the 
Copyright Office’s report, Judge Pauley, deciding a motion to 
certify an interlocutory appeal in the same case, noted that his 
prior decision on this point “may involve a substantial ground for 
difference of opinion, particularly in light of the Copyright 
Office’s recent determination that the DMCA safe harbors do not 
apply to pre-1972 recordings.” Capitol Records, Inc. v. MP3tunes, 
LLC, No. 07 Civ. 9931(WHP), 2012 WL 242827, at *2 (S.D.N.Y. 
Jan. 9, 2012) (internal quotation marks omitted). 
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The Clerk of Court is respectfully directed to close 

the motions at docket numbers 52, 68, 79 and 99. 

SO ORDERED. 
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APPENDIX D 

UNITED STATES COURT OF APPEALS  
FOR THE SECOND CIRCUIT 

[Filed 08/15/2016] 
———— 

At a stated term of the United States Court of 
Appeals for the Second Circuit, held at the Thurgood 
Marshall United States Courthouse, 40 Foley Square, 
in the City of New York, on the 15th day of August, 
two thousand sixteen. 

———— 
Docket Nos: 14-1048 (Lead) 

    14-1049 (Con) 
    14-1067 (XAP) 
    14-1068 (XAP) 

———— 
CAPITOL RECORDS, LLC, a Delaware Limited Liability 

Company, CAROLINE RECORDS, INC., a New York 
Corporation, VIRGIN RECORDS AMERICA, INC.,  

a California Corporation, EMI BLACKWOOD MUSIC, INC., 
 a Connecticut Corporation, EMI APRIL MUSIC, INC.,  
a Connecticut Corporation, EMI VIRGIN MUSIC, INC.,  
a New York Corporation, COLGEMS-EMI MUSIC, INC.,  

a Delaware Corporation, EMI VIRGIN SONGS, INC.,  
a New York Corporation, EMI GOLD HORIZON MUSIC 

CORP., a New York Corporation, EMI UNART CATALOG 
INC., a New York Corporation, STONE DIAMOND  
MUSIC CORPORATION, a Michigan Corporation,  

EMI U CATALOG, INC., a New York Corporation, 
 JOBETE MUSIC CO., INC., a Michigan Corporation,  

Plaintiffs-Appellees-Cross Appellants, 
v. 
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VIMEO, INC., a Delaware Limited Liability company, 

AKA VIMEO.COM, CONNECTED VENTURES, LLC, a 
Delaware Limited Liability company, 

Defendants-Appellants-Cross Appellees,  

DOES, 1-20 inclusive, 

Defendant. 
———— 
ORDER 

Appellee-Cross-Appellants, Appellee-Cross-Appellant 
Capitol Records, LLC, Caroline Records, Inc., 
Colgems-EMI Music, Inc., EMI April Music, Inc., EMI 
Blackwood Music, Inc., EMI Gold Horizon Music 
Corp., EMI U Catalog, Inc., EMI Unart Catalog Inc., 
EMI Virgin Music, Inc., EMI Virgin Songs, Inc., Jobete 
Music Co., Inc., Stone Diamond Music Corporation 
and Virgin Records America, Inc. in 14-1048, Appellee 
Colgems-EMI Music, Inc., EMI April Music, Inc., EMI 
Blackwood Music, Inc., EMI Gold Horizon Music 
Corp., EMI U Catalog, Inc., EMI Unart Catalog Inc., 
EMI Virgin Music, Inc., EMI Virgin Songs, Inc., Jobete 
Music Co., Inc. and Stone Diamond Music Corporation 
in 14-1049, Appellant Capitol Records, LLC, Caroline 
Records, Inc. and Virgin Records America, Inc. in 14-
1067, Appellant Colgems-EMI Music, Inc., EMI April 
Music, Inc., EMI Blackwood Music, Inc., EMI Gold 
Horizon Music Corp., EMI U Catalog, Inc., EMI Unart 
Catalog Inc., EMI Virgin Music, Inc., EMI Virgin 
Songs, Inc., Jobete Music Co., Inc. and Stone Diamond 
Music Corporation, filed a petition for panel rehearing, 
or, in the alternative, for rehearing en banc. The  
panel that determined the appeal has considered the 
request for panel rehearing, and the active members 
of the Court have considered the request for rehearing 
en banc. 
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IT IS HEREBY ORDERED that the petition is 

denied. 

FOR THE COURT: 

/s/ Catherine O’Hagan Wolfe  
Catherine O’Hagan Wolfe, Clerk 
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APPENDIX E 

FEDERAL STATUTES 

17 U.S.C. § 301.  Preemption with respect to other 
laws 

(a) On and after January 1, 1978, all legal or equitable 
rights that are equivalent to any of the exclusive rights 
within the general scope of copyright as specified by 
section 106 in works of authorship that are fixed in a 
tangible medium of expression and come within the 
subject matter of copyright as specified by sections 102 
and 103, whether created before or after that date 
and whether published or unpublished, are governed 
exclusively by this title. Thereafter, no person is 
entitled to any such right or equivalent right in any 
such work under the common law or statutes of any 
State. 

(b) Nothing in this title annuls or limits any rights or 
remedies under the common law or statutes of any 
State with respect to— 

(1) subject matter that does not come within 
the subject matter of copyright as specified by 
sections 102 and 103, including works of 
authorship not fixed in any tangible medium of 
expression; or 

(2) any cause of action arising from undertakings 
commenced before January 1, 1978; 

(3) activities violating legal or equitable rights 
that are not equivalent to any of the exclusive 
rights within the general scope of copyright as 
specified by section 106; or 

(4) State and local landmarks, historic preser-
vation, zoning, or building codes, relating to 
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architectural works protected under section 
102(a)(8). 

(c) With respect to sound recordings fixed before 
February 15, 1972, any rights or remedies under the 
common law or statutes of any State shall not be 
annulled or limited by this title until February 15, 
2067. The preemptive provisions of subsection (a) shall 
apply to any such rights and remedies pertaining to 
any cause of action arising from undertakings com-
menced on and after February 15, 2067. Notwith-
standing the provisions of section 303, no sound 
recording fixed before February 15, 1972, shall be 
subject to copyright under this title before, on, or after 
February 15, 2067. 

(d) Nothing in this title annuls or limits any rights or 
remedies under any other Federal statute. 

(e) The scope of Federal preemption under this section 
is not affected by the adherence of the United States 
to the Berne Convention or the satisfaction of obliga-
tions of the United States thereunder. 

(f)(1) On or after the effective date set forth in section 
610(a) of the Visual Artists Rights Act of 1990, all legal 
or equitable rights that are equivalent to any of the 
rights conferred by section 106A with respect to works 
of visual art to which the rights conferred by section 
106A apply are governed exclusively by section 106A 
and section 113(d) and the provisions of this title 
relating to such sections. Thereafter, no person is 
entitled to any such right or equivalent right in any 
work of visual art under the common law or statutes 
of any State. 

(2) Nothing in paragraph (1) annuls or limits any 
rights or remedies under the common law or 
statutes of any State with respect to— 
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(A) any cause of action from undertakings 
commenced before the effective date set forth 
in section 610(a) of the Visual Artists Rights 
Act of 1990; 

(B) activities violating legal or equitable 
rights that are not equivalent to any of the 
rights conferred by section 106A with respect 
to works of visual art; or 

(C) activities violating legal or equitable 
rights which extend beyond the life of the 
author. 

17 U.S.C. § 512.  Limitations on liability relating to 
material online 

(a) Transitory digital network communications.—A 
service provider shall not be liable for monetary relief, 
or, except as provided in subsection (j), for injunctive 
or other equitable relief, for infringement of copyright 
by reason of the provider’s transmitting, routing, or 
providing connections for, material through a system 
or network controlled or operated by or for the service 
provider, or by reason of the intermediate and tran-
sient storage of that material in the course of such 
transmitting, routing, or providing connections, if— 

(1) the transmission of the material was initiated 
by or at the direction of a person other than the 
service provider; 

(2) the transmission, routing, provision of connec-
tions, or storage is carried out through an 
automatic technical process without selection of 
the material by the service provider; 

(3) the service provider does not select the re-
cipients of the material except as an automatic 
response to the request of another person; 
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(4) no copy of the material made by the service 
provider in the course of such intermediate or 
transient storage is maintained on the system or 
network in a manner ordinarily accessible to 
anyone other than anticipated recipients, and 
no such copy is maintained on the system or 
network in a manner ordinarily accessible to such 
anticipated recipients for a longer period than 
is reasonably necessary for the transmission, 
routing, or provision of connections; and 

(5) the material is transmitted through the 
system or network without modification of its 
content. 

(b) System caching.— 

(1) Limitation on liability.—A service provider 
shall not be liable for monetary relief, or, except 
as provided in subsection (j), for injunctive or 
other equitable relief, for infringement of copy-
right by reason of the intermediate and tem-
porary storage of material on a system or network 
controlled or operated by or for the service 
provider in a case in which— 

(A) the material is made available online by 
a person other than the service provider; 

(B) the material is transmitted from the per-
son described in subparagraph (A) through 
the system or network to a person other than 
the person described in subparagraph (A) at 
the direction of that other person; and 

(C) the storage is carried out through an 
automatic technical process for the purpose 
of making the material available to users 
of the system or network who, after the 
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material is transmitted as described in sub-
paragraph (B), request access to the material 
from the person described in subparagraph 
(A), 

if the conditions set forth in paragraph (2) are 
met. 

(2) Conditions.—The conditions referred to in 
paragraph (1) are that— 

(A) the material described in paragraph (1) is 
transmitted to the subsequent users de-
scribed in paragraph (1)(C) without modifica-
tion to its content from the manner in which 
the material was transmitted from the 
person described in paragraph (1)(A); 

(B) the service provider described in para-
graph (1) complies with rules concerning the 
refreshing, reloading, or other updating of 
the material when specified by the person 
making the material available online in 
accordance with a generally accepted indus-
try standard data communications protocol 
for the system or network through which that 
person makes the material available, except 
that this subparagraph applies only if those 
rules are not used by the person described in 
paragraph (1)(A) to prevent or unreasonably 
impair the intermediate storage to which this 
subsection applies;  

(C) the service provider does not interfere 
with the ability of technology associated with 
the material to return to the person described 
in paragraph (1)(A) the information that 
would have been available to that person 
if the material had been obtained by the 
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subsequent users described in paragraph 
(1)(C) directly from that person, except 
that this subparagraph applies only if that 
technology— 

(i) does not significantly interfere with 
the performance of the provider’s system 
or network or with the intermediate 
storage of the material; 

(ii) is consistent with generally accepted 
industry standard communications pro-
tocols; and 

(iii) does not extract information from 
the provider’s system or network other 
than the information that would have 
been available to the person described in 
paragraph (1)(A) if the subsequent users 
had gained access to the material 
directly from that person; 

(D) if the person described in paragraph 
(1)(A) has in effect a condition that a person 
must meet prior to having access to the 
material, such as a condition based on 
payment of a fee or provision of a password 
or other information, the service provider 
permits access to the stored material in 
significant part only to users of its system or 
network that have met those conditions and 
only in accordance with those conditions; and 

(E) if the person described in paragraph 
(1)(A) makes that material available online 
without the authorization of the copyright 
owner of the material, the service provider 
responds expeditiously to remove, or disable 
access to, the material that is claimed to be 
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infringing upon notification of claimed 
infringement as described in subsection 
(c)(3), except that this subparagraph applies 
only if— 

(i) the material has previously been 
removed from the originating site or 
access to it has been disabled, or a 
court has ordered that the material be 
removed from the originating site or that 
access to the material on the originating 
site be disabled; and 

(ii) the party giving the notification 
includes in the notification a statement 
confirming that the material has been 
removed from the originating site or 
access to it has been disabled or that a 
court has ordered that the material be 
removed from the originating site or that 
access to the material on the originating 
site be disabled. 

(c) Information residing on systems or networks at 
direction of users.— 

(1) In general.—A service provider shall not be 
liable for monetary relief, or, except as provided 
in subsection (j), for injunctive or other equitable 
relief, for infringement of copyright by reason of 
the storage at the direction of a user of material 
that resides on a system or network controlled or 
operated by or for the service provider, if the 
service provider— 

(A)(i) does not have actual knowledge that 
the material or an activity using the material 
on the system or network is infringing; 
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(ii) in the absence of such actual know-
ledge, is not aware of facts or circum-
stances from which infringing activity is 
apparent; or 

(iii) upon obtaining such knowledge or 
awareness, acts expeditiously to remove, 
or disable access to, the material; 

(B) does not receive a financial benefit 
directly attributable to the infringing activ-
ity, in a case in which the service provider 
has the right and ability to control such 
activity; and 

(C) upon notification of claimed infringe-
ment as described in paragraph (3), responds 
expeditiously to remove, or disable access to, 
the material that is claimed to be infringing 
or to be the subject of infringing activity.  

(2) Designated agent.—The limitations on liabil-
ity established in this subsection apply to a 
service provider only if the service provider has 
designated an agent to receive notifications of 
claimed infringement described in paragraph (3), 
by making available through its service, including 
on its website in a location accessible to the 
public, and by providing to the Copyright Office, 
substantially the following information: 

(A) the name, address, phone number, and 
electronic mail address of the agent. 

(B) other contact information which the Reg-
ister of Copyrights may deem appropriate. 

The Register of Copyrights shall maintain a 
current directory of agents available to the public 
for inspection, including through the Internet, 
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and may require payment of a fee by service 
providers to cover the costs of maintaining the 
directory. 

(3) Elements of notification.— 

(A) To be effective under this subsection, a 
notification of claimed infringement must be 
a written communication provided to the 
designated agent of a service provider that 
includes substantially the following: 

(i) A physical or electronic signature of a 
person authorized to act on behalf of the 
owner of an exclusive right that is 
allegedly infringed. 

(ii) Identification of the copyrighted 
work claimed to have been infringed, or, 
if multiple copyrighted works at a single 
online site are covered by a single 
notification, a representative list of such 
works at that site. 

(iii) Identification of the material that is 
claimed to be infringing or to be the 
subject of infringing activity and that is 
to be removed or access to which is to be 
disabled, and information reasonably 
sufficient to permit the service provider 
to locate the material. 

(iv) Information reasonably sufficient to 
permit the service provider to contact 
the complaining party, such as an 
address, telephone number, and, if 
available, an electronic mail address at 
which the complaining party may be 
contacted. 
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(v) A statement that the complaining 
party has a good faith belief that use of 
the material in the manner complained 
of is not authorized by the copyright 
owner, its agent, or the law. 

(vi) A statement that the information in 
the notification is accurate, and under 
penalty of perjury, that the complaining 
party is authorized to act on behalf of the 
owner of an exclusive right that is 
allegedly infringed. 

(B)(i) Subject to clause (ii), a notification 
from a copyright owner or from a person 
authorized to act on behalf of the copyright 
owner that fails to comply substantially with 
the provisions of subparagraph (A) shall not 
be considered under paragraph (1)(A) in 
determining whether a service provider has 
actual knowledge or is aware of facts or 
circumstances from which infringing activity 
is apparent. 

(ii) In a case in which the notification 
that is provided to the service provider’s 
designated agent fails to comply sub-
stantially with all the provisions of sub-
paragraph (A) but substantially com-
plies with clauses (ii), (iii), and (iv) of 
subparagraph (A), clause (i) of this 
subparagraph applies only if the service 
provider promptly attempts to contact 
the person making the notification or 
takes other reasonable steps to assist in 
the receipt of notification that substan-
tially complies with all the provisions of 
subparagraph (A). 
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(d) Information location tools.—A service provider 
shall not be liable for monetary relief, or, except as 
provided in subsection (j), for injunctive or other 
equitable relief, for infringement of copyright by 
reason of the provider referring or linking users to an 
online location containing infringing material or 
infringing activity, by using information location tools, 
including a directory, index, reference, pointer, or 
hypertext link, if the service provider— 

(1)(A) does not have actual knowledge that the 
material or activity is infringing; 

(B) in the absence of such actual knowledge, 
is not aware of facts or circumstances from 
which infringing activity is apparent; or 

(C) upon obtaining such knowledge or aware-
ness, acts expeditiously to remove, or disable 
access to, the material; 

(2) does not receive a financial benefit directly 
attributable to the infringing activity, in a case in 
which the service provider has the right and 
ability to control such activity; and 

(3) upon notification of claimed infringement as 
described in subsection (c)(3), responds expedi-
tiously to remove, or disable access to, the 
material that is claimed to be infringing or to be 
the subject of infringing activity, except that, for 
purposes of this paragraph, the information 
described in subsection (c)(3)(A)(iii) shall be iden-
tification of the reference or link, to material or 
activity claimed to be infringing, that is to be 
removed or access to which is to be disabled, and 
information reasonably sufficient to permit the 
service provider to locate that reference or link. 
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(e) Limitation on liability of nonprofit educational 
institutions.—(1) When a public or other nonprofit 
institution of higher education is a service provider, 
and when a faculty member or graduate student who 
is an employee of such institution is performing a 
teaching or research function, for the purposes of 
subsections (a) and (b) such faculty member or 
graduate student shall be considered to be a person 
other than the institution, and for the purposes of 
subsections (c) and (d) such faculty member’s or 
graduate student’s knowledge or awareness of his or 
her infringing activities shall not be attributed to the 
institution, if— 

(A) such faculty member’s or graduate stu-
dent’s infringing activities do not involve the 
provision of online access to instructional 
materials that are or were required or 
recommended, within the preceding 3-year 
period, for a course taught at the institution 
by such faculty member or graduate student; 

(B) the institution has not, within the 
preceding 3-year period, received more than 
two notifications described in subsection 
(c)(3) of claimed infringement by such faculty 
member or graduate student, and such noti-
fications of claimed infringement were not 
actionable under subsection (f); and 

(C) the institution provides to all users of its 
system or network informational materials 
that accurately describe, and promote com-
pliance with, the laws of the United States 
relating to copyright. 

(2) For the purposes of this subsection, the 
limitations on injunctive relief contained in 
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subsections (j)(2) and (j)(3), but not those in (j)(1), 
shall apply. 

(f) Misrepresentations.—Any person who knowingly 
materially misrepresents under this section— 

(1) that material or activity is infringing, or 

(2) that material or activity was removed or 
disabled by mistake or misidentification, 

shall be liable for any damages, including costs and 
attorneys’ fees, incurred by the alleged infringer, by 
any copyright owner or copyright owner’s authorized 
licensee, or by a service provider, who is injured by 
such misrepresentation, as the result of the service 
provider relying upon such misrepresentation in 
removing or disabling access to the material or activity 
claimed to be infringing, or in replacing the removed 
material or ceasing to disable access to it. 

(g) Replacement of removed or disabled material and 
limitation on other liability.— 

(1) No liability for taking down generally.—
Subject to paragraph (2), a service provider shall 
not be liable to any person for any claim based on 
the service provider’s good faith disabling of 
access to, or removal of, material or activity 
claimed to be infringing or based on facts or 
circumstances from which infringing activity is 
apparent, regardless of whether the material or 
activity is ultimately determined to be infringing. 

(2) Exception.—Paragraph (1) shall not apply 
with respect to material residing at the direction 
of a subscriber of the service provider on a system 
or network controlled or operated by or for the 
service provider that is removed, or to which 
access is disabled by the service provider, 
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pursuant to a notice provided under subsection 
(c)(1)(C), unless the service provider— 

(A) takes reasonable steps promptly to notify 
the subscriber that it has removed or 
disabled access to the material; 

(B) upon receipt of a counter notification 
described in paragraph (3), promptly pro-
vides the person who provided the 
notification under subsection (c)(1)(C) with a 
copy of the counter notification, and informs 
that person that it will replace the removed 
material or cease disabling access to it in 10 
business days; and 

(C) replaces the removed material and ceases 
disabling access to it not less than 10, nor 
more than 14, business days following receipt 
of the counter notice, unless its designated 
agent first receives notice from the person 
who submitted the notification under subsec-
tion (c)(1)(C) that such person has filed an 
action seeking a court order to restrain the 
subscriber from engaging in infringing activ-
ity relating to the material on the service 
provider’s system or network. 

(3) Contents of counter notification.—To be 
effective under this subsection, a counter notifica-
tion must be a written communication provided to 
the service provider’s designated agent that 
includes substantially the following: 

(A) A physical or electronic signature of the 
subscriber. 

(B) Identification of the material that has 
been removed or to which access has been 
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disabled and the location at which the 
material appeared before it was removed or 
access to it was disabled. 

(C) A statement under penalty of perjury 
that the subscriber has a good faith belief 
that the material was removed or disabled as 
a result of mistake or misidentification of the 
material to be removed or disabled. 

(D) The subscriber’s name, address, and 
telephone number, and a statement that the 
subscriber consents to the jurisdiction of 
Federal District Court for the judicial district 
in which the address is located, or if the 
subscriber’s address is outside of the United 
States, for any judicial district in which the 
service provider may be found, and that the 
subscriber will accept service of process from 
the person who provided notification under 
subsection (c)(1)(C) or an agent of such 
person. 

(4) Limitation on other liability.—A service pro-
vider’s compliance with paragraph (2) shall not 
subject the service provider to liability for copy-
right infringement with respect to the material 
identified in the notice provided under subsection 
(c)(1)(C). 

(h) Subpoena to identify infringer.— 

(1) Request.—A copyright owner or a person 
authorized to act on the owner’s behalf may 
request the clerk of any United States district 
court to issue a subpoena to a service provider for 
identification of an alleged infringer in accord-
ance with this subsection. 
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(2) Contents of request.—The request may be 
made by filing with the clerk— 

(A) a copy of a notification described in 
subsection (c)(3)(A);  

(B) a proposed subpoena; and 

(C) a sworn declaration to the effect that the 
purpose for which the subpoena is sought is 
to obtain the identity of an alleged infringer 
and that such information will only be used 
for the purpose of protecting rights under 
this title. 

(3) Contents of subpoena.—The subpoena shall 
authorize and order the service provider receiving 
the notification and the subpoena to expeditiously 
disclose to the copyright owner or person author-
ized by the copyright owner information sufficient 
to identify the alleged infringer of the material 
described in the notification to the extent such 
information is available to the service provider. 

(4) Basis for granting subpoena.—If the notifi-
cation filed satisfies the provisions of subsection 
(c)(3)(A), the proposed subpoena is in proper form, 
and the accompanying declaration is properly 
executed, the clerk shall expeditiously issue and 
sign the proposed subpoena and return it to the 
requester for delivery to the service provider. 

(5) Actions of service provider receiving sub-
poena.—Upon receipt of the issued subpoena, 
either accompanying or subsequent to the receipt 
of a notification described in subsection (c)(3)(A), 
the service provider shall expeditiously disclose to 
the copyright owner or person authorized by the 
copyright owner the information required by the 
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subpoena, notwithstanding any other provision of 
law and regardless of whether the service 
provider responds to the notification. 

(6) Rules applicable to subpoena.—Unless other-
wise provided by this section or by applicable 
rules of the court, the procedure for issuance and 
delivery of the subpoena, and the remedies for 
noncompliance with the subpoena, shall be 
governed to the greatest extent practicable by 
those provisions of the Federal Rules of Civil 
Procedure governing the issuance, service, and 
enforcement of a subpoena duces tecum. 

(i) Conditions for eligibility.— 

(1) Accommodation of technology.—The limita-
tions on liability established by this section shall 
apply to a service provider only if the service 
provider— 

(A) has adopted and reasonably imple-
mented, and informs subscribers and account 
holders of the service provider’s system or 
network of, a policy that provides for the 
termination in appropriate circumstances of 
subscribers and account holders of the 
service provider’s system or network who are 
repeat infringers; and 

(B) accommodates and does not interfere 
with standard technical measures. 

(2) Definition.—As used in this subsection, the 
term “standard technical measures” means 
technical measures that are used by copyright 
owners to identify or protect copyrighted works 
and— 
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(A) have been developed pursuant to a broad 
consensus of copyright owners and service 
providers in an open, fair, voluntary, multi-
industry standards process; 

(B) are available to any person on reason-
able and nondiscriminatory terms; and 

(C) do not impose substantial costs on service 
providers or substantial burdens on their 
systems or networks. 

(j) Injunctions.—The following rules shall apply in the 
case of any application for an injunction under section 
502 against a service provider that is not subject to 
monetary remedies under this section: 

(1) Scope of relief.—(A) With respect to conduct 
other than that which qualifies for the limitation 
on remedies set forth in subsection (a), the court 
may grant injunctive relief with respect to a 
service provider only in one or more of the 
following forms: 

(i) An order restraining the service pro-
vider from providing access to infringing 
material or activity residing at a particu-
lar online site on the provider’s system 
or network.  

(ii) An order restraining the service 
provider from providing access to a sub-
scriber or account holder of the service 
provider’s system or network who is 
engaging in infringing activity and is 
identified in the order, by terminating 
the accounts of the subscriber or account 
holder that are specified in the order. 
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(iii) Such other injunctive relief as the 
court may consider necessary to prevent 
or restrain infringement of copyrighted 
material specified in the order of the 
court at a particular online location, if 
such relief is the least burdensome to the 
service provider among the forms of 
relief comparably effective for that 
purpose. 

(B) If the service provider qualifies for the 
limitation on remedies described in sub-
section (a), the court may only grant 
injunctive relief in one or both of the 
following forms: 

(i) An order restraining the service 
provider from providing access to a 
subscriber or account holder of the 
service provider’s system or network 
who is using the provider’s service to 
engage in infringing activity and is 
identified in the order, by terminating 
the accounts of the subscriber or account 
holder that are specified in the order. 

(ii) An order restraining the service 
provider from providing access, by 
taking reasonable steps specified in the 
order to block access, to a specific, 
identified, online location outside the 
United States. 

(2) Considerations.—The court, in considering the 
relevant criteria for injunctive relief under 
applicable law, shall consider— 

(A) whether such an injunction, either alone 
or in combination with other such injunctions 
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issued against the same service provider 
under this subsection, would significantly 
burden either the provider or the operation of 
the provider’s system or network; 

(B) the magnitude of the harm likely to be 
suffered by the copyright owner in the digital 
network environment if steps are not taken 
to prevent or restrain the infringement; 

(C) whether implementation of such an 
injunction would be technically feasible and 
effective, and would not interfere with access 
to noninfringing material at other online 
locations; and 

(D) whether other less burdensome and 
comparably effective means of preventing or 
restraining access to the infringing material 
are available. 

(3) Notice and ex parte orders.—Injunctive relief 
under this subsection shall be available only after 
notice to the service provider and an opportunity 
for the service provider to appear are provided, 
except for orders ensuring the preservation of 
evidence or other orders having no material 
adverse effect on the operation of the service 
provider’s communications network. 

(k) Definitions.— 

(1) Service provider.—(A) As used in subsection 
(a), the term “service provider” means an entity 
offering the transmission, routing, or providing of 
connections for digital online communications, 
between or among points specified by a user, 
of material of the user’s choosing, without  
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modification to the content of the material as sent 
or received. 

(B) As used in this section, other than 
subsection (a), the term “service provider” 
means a provider of online services or 
network access, or the operator of facilities 
therefor, and includes an entity described in 
subparagraph (A). 

(2) Monetary relief.—As used in this section, the 
term “monetary relief” means damages, costs, 
attorneys’ fees, and any other form of monetary 
payment. 

(l) Other defenses not affected.—The failure of a 
service provider’s conduct to qualify for limitation of 
liability under this section shall not bear adversely 
upon the consideration of a defense by the service 
provider that the service provider’s conduct is not 
infringing under this title or any other defense.  

(m) Protection of privacy.—Nothing in this section 
shall be construed to condition the applicability of 
subsections (a) through (d) on— 

(1) a service provider monitoring its service or 
affirmatively seeking facts indicating infringing 
activity, except to the extent consistent with a 
standard technical measure complying with the 
provisions of subsection (i); or 

(2) a service provider gaining access to, remov-
ing, or disabling access to material in cases in 
which such conduct is prohibited by law. 

(n) Construction.—Subsections (a), (b), (c), and (d) 
describe separate and distinct functions for purposes 
of applying this section. Whether a service provider 
qualifies for the limitation on liability in any one of 
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those subsections shall be based solely on the criteria 
in that subsection, and shall not affect a deter-
mination of whether that service provider qualifies for 
the limitations on liability under any other such 
subsection. 
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