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QUESTIONS PRESENTED 

In Coleman v. Thompson, 501 U.S. 722 (1991), 
this Court held that a federal habeas petitioner who 
has procedurally defaulted a claim by failing to raise 
it in state court may not excuse that default by 
pointing to negligence of postconviction counsel.  But 
Martinez v. Ryan, 132 S. Ct. 1309 (2012), and Trevino 
v. Thaler, 133 S. Ct. 1911 (2013), carved out an 
important exception to that rule, allowing petitioners 
to raise an ineffective-assistance-of-trial-counsel 
(IATC) claim for the first time in federal court if that 
claim was defaulted through ineffective assistance of 
postconviction counsel in state court.  

In the aftermath of those decisions, many 
petitioners—including many capital petitioners—filed 
motions under Federal Rule of Civil Procedure 
60(b)(6), asking the courts to reopen judgments 
premised on Coleman’s now-rejected rule.  There is 
an acknowledged disagreement in the circuits 
regarding the rule for deciding those motions.  Three 
circuits have held that every such motion must be 
rejected, adopting a per se rule against granting Rule 
60(b)(6) motions premised on Martinez.  By contrast, 
three circuits hold that Rule 60(b)(6) motions 
premised on Martinez may be granted in appropriate 
circumstances.     

The questions presented are: 

1.  Must a court categorically deny a Rule 
60(b)(6) motion premised on the change in decisional 
law produced by Martinez v. Ryan?  

2.  Should the Sixth Circuit’s decision to deny 
even a Certificate of Appealability in this case be 
summarily reversed?  
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INTRODUCTION 

Under Coleman v. Thompson, 501 U.S. 722 
(1991), ineffective assistance on the part of a 
prisoner’s postconviction attorney could never qualify 
as cause to excuse a procedural default.  For example, 
if a capital petitioner’s counsel performed no 
investigation whatsoever at the sentencing stage, and 
his state habeas counsel failed to raise an ineffective 
assistance of trial counsel (IATC) claim in state court, 
that claim could never be raised in federal court, no 
matter how meritorious.   

That is precisely what happened to petitioner 
Donnie Johnson.  Johnson’s trial counsel learned the 
state’s capital sentencing criteria when he read them 
in court.  And he failed to even investigate—let alone 
present to the jury—a childhood full of shocking 
physical and sexual abuse.  After a jury, ignorant of 
these facts, sentenced Johnson to death, Johnson’s 
postconviction counsel then failed to develop and 
preserve this error in state habeas review.  When this 
issue was finally developed in Johnson’s federal 
habeas petition, the district court acknowledged his 
“potentially meritorious” claims of ineffective 
assistance at sentencing.  Pet. App. 93a n.142.  But 
despite being “deeply troubled” by its inability to 
consider these claims, the court held that Coleman 
closed the door on Johnson’s first chance to present 
them for review through competent counsel.  Id.  

Recognizing the unfairness of such situations, 
this Court carved out an exception to Coleman’s rule 
in Martinez v. Ryan, 132 S. Ct. 1309 (2012).  Martinez 
held that having no counsel or ineffective counsel at 
the initial postconviction proceeding could excuse 
procedural default of substantial IATC claims.  
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Otherwise, petitioners would never receive the 
opportunity to have their IATC claims decided on the 
merits—a “particular concern because the right to 
effective trial counsel is a bedrock principle in this 
Nation’s justice system.”  Martinez, 132 S. Ct. at 
1312.  Although this rule initially covered only those 
states that require IATC claims to be raised in initial 
collateral review proceedings, Trevino v. Thaler, 133 
S. Ct. 1911 (2013), made clear that it also applies in 
states that make it “virtually impossible” for IATC 
claims to be presented on direct review. 

By the time Martinez and Trevino were decided, 
many capital petitioners found themselves in 
Johnson’s position—with serious IATC claims that 
had never been heard because they were defaulted by 
absent or ineffective state habeas counsel and 
foreclosed by Coleman.  Like Johnson, these 
petitioners filed motions under Federal Rule of Civil 
Procedure Rule 60(b)(6) seeking to reopen their 
habeas judgments in light of Martinez and other 
equitable considerations.   

This development has led to an acknowledged 
conflict among the circuits about whether petitioners 
can ever win a Rule 60(b)(6) motion premised on 
Martinez’s change in law, or whether every such 
petition must necessarily be denied.  Four circuits 
(the Fourth, Fifth, Sixth, and Eleventh) have held 
that no petitioner like Johnson can ever prevail; 
three circuits (the Third, Seventh, and Ninth) have 
correctly held that Rule 60(b)(6) motions premised on 
Martinez—like every other Rule 60(b)(6) motion—
may sometimes be granted, when the equities of 
extraordinary cases so require.     
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The question presented is as recurring as it is 
important: the Court has received four petitions 
raising the circuit conflict in the last three months.1  
And Johnson’s case aptly illustrates what is at stake:  
his district court acknowledged the strength of 
Johnson’s IATC claim regarding the lack of 
investigation at sentencing—a claim that has since 
been validated unanimously by this Court, and would 
prevail, if it could only be considered.  See Porter v. 
McCollum, 558 U.S. 30 (2009).  Indeed, the district 
court expressly said that it was “deeply troubled” by 
applying the result that Coleman once required, but 
Martinez and Trevino now reject.   

This Court should take this opportunity to clarify 
that Rule 60(b)(6) empowers courts to “vacate 
judgments whenever such action is appropriate to 
accomplish justice.”  Klapprott v. United States, 335 
U.S. 601, 615 (1949) (emphasis added).  Because 
Martinez’s holding was grounded in “bedrock 
principle[s]” of justice, 132 S. Ct. at 1317, the change 
in law it produced should unquestionably be an 
avenue for petitioners to at least seek Rule 60(b)(6) 
relief—and for courts to grant it if (and only if) the 
case-specific equities counsel in favor of that result.  
Indeed, Martinez held that someone twice denied 
effective assistance of counsel must be able to excuse 
a procedural default “to ensure that proper 
consideration was given to a substantial claim.”  Id. 
at 1318.  Categorically denying Rule 60(b)(6) 

                                            
1 In addition to this petition, see also No. 15-7988, 

Hamilton v. Jones; No. 15- 8049, Buck v. Stephens; No. 15-7828, 
Wright v. Westbrooks. 
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petitioners this basic opportunity would essentially 
take away with one hand what Martinez gave with 
the other, especially in the capital cases where it 
should matter most.  

PETITION FOR A WRIT OF CERTIORARI  

Petitioner Donnie Johnson respectfully petitions 
for a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Sixth Circuit.   

OPINIONS BELOW 

The unpublished opinion of the United States 
Court of Appeals for the Sixth Circuit is reproduced 
in Appendix A (Pet. App. 1a). 

JURISDICTION 

The judgment of the court of appeals was entered 
on August 10, 2015.  Pet. App. 1a.  The court of 
appeals denied a timely petition for rehearing on 
October 28, 2015.  Pet. App. 13a.  This Court has 
jurisdiction pursuant to 28 U.S.C. § 1254(1). 

STATEMENT OF THE CASE 

This case presents a recurring question upon 
which the courts of appeals are in open conflict: 
whether a Rule 60(b)(6) motion premised on Martinez 
v. Ryan as an intervening decision of law must be 
categorically denied, or may sometimes be granted in 
light of the equities presented. 

1.  Johnson’s wife, Connie, was murdered in 
1984.  State v. Johnson, 743 S.W.2d 154, 155 (Tenn. 
1987).  As the Tennessee Supreme Court would later 
note, “from [the] record, there is no question but that 
[either Johnson] or one Ronnie McCoy murdered 
her.”  Id. at 155.  McCoy, the other suspect in the 
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case, was the State’s star witness, and testified that 
Johnson had killed her.  Pet. App. 17a-19a.  Johnson 
was ultimately convicted of capital murder.  Pet. App. 
16a. 

Johnson’s representation was questionable from 
the start.  His attorneys had represented McCoy in 
plea negotiations on unrelated state charges only a 
month earlier, but never told Johnson or the court.  
Pet. App. 49a-50a.  And while the State’s case turned 
on McCoy’s testimony, Johnson’s lawyers never asked 
him about any deal he struck with the government, 
or how he somehow avoided even being charged for 
his admitted participation in Connie’s murder.  Pet. 
App. 69a.  

Johnson’s representation at sentencing was even 
worse.  Tennessee law permitted the death penalty 
for first-degree murder if certain aggravating factors 
outweighed any mitigating factors.  See Tenn. Code 
Ann. § 39-13-204 (formerly § 39-2-203).  But 
Johnson’s lead attorney was ignorant of the 
particulars of this scheme: he reviewed Tennessee’s 
capital sentencing procedures for the first time while 
sitting in the courtroom.  Pet. App. 85a.  As this Court 
has since unanimously clarified, Johnson’s attorney 
was duty bound to perform a meaningful 
investigation of Johnson’s background to present a 
mitigation case.  See Porter, 558 U.S. at 39; see also 
Rompilla v. Beard, 545 U.S. 374, 383-84 (2005).  But 
he made no investigation into Johnson’s history of 
abuse as a child.  Pet. App. 97a-98a.  Such an 
investigation would have uncovered that Johnson 
had suffered numerous head injuries, had been 
regularly beaten by his parents, had been repeatedly 
sexually assaulted by his uncle from ages six to eight, 
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and had been sexually assaulted by inmates and 
beaten by guards at reform school.  Pet. App. 90a-
91a; see also Pet. App. 102a-109a (affidavits of 
Johnson and two relatives). 

Having failed to investigate Johnson’s 
devastating childhood, Johnson’s counsel put on 
essentially no mitigation case.  Pet. App. 80a-81a.  He 
called only two witnesses: a priest to testify to 
Johnson’s religiosity, and Johnson himself, who 
simply denied—to the jury that had just convicted 
him—that he was guilty.  Id.  With such scant 
mitigating evidence before it, the jury recommended 
the death penalty.  See Pet. App. 1a. 

Johnson’s luck with lawyers didn’t improve in 
state habeas.  A frequently shifting cast of appointed 
attorneys raised a number of claims, Pet. App. 24a-
29a & nn. 7, 9-11, and while they commissioned an 
investigation of his background, they never even 
called the investigator to testify about her findings, 
nor presented any evidence of Johnson’s brutal 
upbringing.  Pet. App. 90a-91a, 93a n.142.  In fact, 
they never questioned Johnson’s trial counsel about 
the odd strategic decision to have Johnson testify at 
sentencing only by denying his guilt.  Pet. App. 98a 
n.145. 

Deprived of this evidence, the state habeas court 
found Johnson’s trial attorneys had provided 
adequate counsel, and denied relief.  Pet. App. 93a.  
The Tennessee Court of Criminal Appeals affirmed, 
Pet. App. 27a, and the Tennessee Supreme Court, 
after admonishing Johnson’s counsel for apparently 
abandoning him, assigned new counsel and then 
denied permission to appeal.  Pet. App. 28a, 29a. 
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2.  In federal habeas, Johnson’s new attorneys 
presented—for the first time—the critical evidence of 
Johnson’s abusive upbringing that Johnson’s jury 
had never heard.  They argued that Johnson’s trial 
attorneys were ineffective for failing to uncover and 
present this mitigation case.  Pet. App. 90a-91a.  The 
State argued that these claims were procedurally 
defaulted, and that the federal habeas court could not 
address them because Johnson’s postconviction 
counsel had not raised them in state habeas.  Pet. 
App. 91a-92a. 

As explained above, supra p.1, the State was 
right:  At the time, Coleman prevented Johnson from 
raising IATC for the first time in federal court, even 
if that claim had only been defaulted through 
ineffective assistance of state postconviction counsel.  
So recognizing, the district court enforced Coleman 
and held that it could not reach Johnson’s IATC 
arguments.  Pet. App. 91a-92a. 

In so doing, however, the district court went out 
of its way to flag the serious inadequacy of Johnson’s 
representation in the state courts, and the 
plausibility of his underlying IAC claims.  It noted 
that Johnson presented “what appears to be valid 
mitigating evidence” that his lawyer never even 
investigated—let alone showed to the jury.  Pet. App. 
93a n.142.  And the court was “dismay[ed] at the 
scant attention” paid by postconviction counsel to this 
“potentially meritorious issue[].”  Id.  But, although it 
“admit[ted] to being deeply troubled by its inability to 
consider” the evidence, the district court held that a 
claim based on this evidence was procedurally 
defaulted, and further concluded that there would be 
“no useful purpose” to inquiring into the performance 
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of postconviction counsel because, under Coleman, 
“negligence of postconviction counsel would not 
excuse a procedural default.”2  Id.  The district court 
thus denied the petition, Pet. App. 101a, and the 
Sixth Circuit affirmed, see Pet. App. 2a. 

3.  After Martinez excepted certain IATC claims 
from Coleman’s bar, Johnson sought to reopen his 
federal habeas judgment under Rule 60(b)(6).  To be 
clear, Martinez removed the very procedural barrier 
that so “deeply troubled” Johnson’s district court.  
But Johnson’s motion was assigned to a different 
judge, who rejected it.  The court first wrongly 
concluded that (because Trevino had not yet been 
decided) Martinez likely did not apply in Tennessee 
at all.  Pet. App. 8a-9a.  It then held that, in any 
event, Martinez “does not embody the type of 
extraordinary or special circumstance that warrants 
relief under Rule 60(b)(6).”  Pet. App. 10a.  The 
district court also denied a Certificate of 
Appealability (COA), because “jurists of reason would 
not disagree that [Johnson] is not entitled to relief 
from judgment.”  Pet. App. 11a. 

Shortly thereafter, this Court issued its opinion 
in Trevino, making clear that Martinez did apply to 
states (like Tennessee3) where the procedural 

                                            
2 The district court likewise noted the relative strength 

of—and inattention paid to—a claim of IATC respecting the 
conflict of interest in Johnson’s lawyers having recently 
represented the only other suspect in the case.  Pet. App. 46a, 
52a. 

3 See Sutton v. Carpenter, 745 F.3d 787, 795-96 (6th Cir. 
2014) (holding that Trevino extends Martinez to Tennessee). 
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framework “makes it highly unlikely in a typical case 
that a defendant will have a meaningful opportunity” 
to raise an IATC claim before state habeas.  133 S. 
Ct. at 1921.  At the time of that decision, this Court 
granted, vacated, and remanded two cases in which 
the petitioner, like Johnson, had raised a Martinez 
claim in a Rule 60(b)(6) motion.4  Haynes v. Thaler, 
133 S.Ct. 2764 (2013) (mem.); Balentine v. Thaler, 
133 S.Ct. 2763 (2013) (mem.).  In one, Texas had 
expressly argued that Martinez could never form the 
basis for 60(b)(6) relief, and so the Court should 
affirm (or deny certiorari) whether Martinez applied 
in Texas or not.  Brief In Opposition, Haynes v. 
Thaler, 133 S. Ct. 2764, 2012 WL 5083409 at *19-20.  
But this Court apparently rejected this argument and 
vacated Haynes’s adverse judgment nonetheless. 

On the same day this Court recognized that 
Martinez and Trevino could affect these cases in a 
Rule 60(b)(6) posture, Johnson sought a COA from 
the Sixth Circuit to make that very argument.  
Johnson of course argued that the district court had 
erred in failing to apply Martinez to Tennessee (as 
Trevino had held).  But he also emphasized that, as 
the Ninth Circuit had recently held, his Rule 60(b)(6) 
motion premised on Martinez had to be evaluated on 
its overall equities; that the district court had thus 

                                            
4 In one of these cases, Haynes, this Court had also granted 

a stay of execution pending Trevino.  Two Justices wrote 
opinions regarding the grant of stay; neither suggested that 
Rule 60(b)(6) relief was categorically unavailable, and the 
Court’s decision to grant a stay (and then, later, to vacate the 
decision below) demonstrates the exact opposite.  See 133 S. Ct. 
639, 639 (2012) (Sotomayor, J.); id. (Scalia, J., dissenting).   
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erred in categorically denying it; and that Johnson 
was entitled to full briefing on how his case-specific 
factors should be weighed in assessing his plea for 
Rule 60(b) relief.  See Lopez v. Ryan, 678 F.3d 1131, 
1135-37 (9th Cir. 2012) (so holding).  

The Sixth Circuit denied a COA, concluding that 
“reasonable jurists could [not] debate whether … the 
petition should have been resolved in a different 
manner,” Miller-El v. Cockrell, 537 U.S. 322, 336 
(2003), because Martinez and Trevino did not 
constitute extraordinary circumstances warranting 
60(b)(6) relief.  Pet. App. 3a (citing circuit precedent).  
In so doing, the court refused to consider any of the 
equities offered by Johnson, or how Johnson’s case 
might differ from other Rule 60(b)(6) petitioners’.  Id. 
Indeed, in denying even a COA, the court necessarily 
held that jurists cannot reasonably debate the 
equities of such a Rule 60(b)(6) petition, and that 
there was accordingly no need to provide a capital 
petitioner like Johnson with a chance to brief the 
matter. 

Johnson petitioned for rehearing en banc, 
arguing that the panel’s decision conflicted with 
decisions in other circuits regarding whether Rule 
60(b)(6) motions premised on Martinez can ever be 
granted.  See Pet. App. 13a.  He explained that while 
the Sixth Circuit categorically denies such motions—
as evidenced by its refusal even to grant a COA in 
this case—other circuits recognize that such a motion 
requires a balancing of case-specific equities, 
including a case’s capital nature, the substantiality of 
the underlying IATC claim, and the importance of 
Martinez’s change in law.  Although at least one 
judge called for a vote on rehearing, “less than a 
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majority” of the judges voted in favor, and rehearing 
was denied.  Pet. App. 13a.5  

                                            
5 The Sixth Circuit also granted a stay of the mandate 

pending Johnson’s petition for certiorari, thus at least 
recognizing that Johnson’s case presented a “substantial 
question,” see Fed. R. App. P. 41(d)(2)(A). 
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REASONS FOR GRANTING THE WRIT 

As evidenced by its COA denial below, the Sixth 
Circuit stands with the Fourth, Fifth, and Eleventh 
Circuits in holding that Rule 60(b)(6) motions 
premised on Martinez’s intervening change in law 
must be categorically denied.  This categorical rule is 
incorrect and runs counter to the approach adopted 
by the Third, Seventh, and Ninth Circuits, which 
hold that Rule 60(b)(6) petitioners relying on 
Martinez must at least be afforded the possibility of 
relief.  Parties on both sides of this manifest split are 
aggrieved, including states that face the more 
defendant-favoring rule in their home circuits.  See 
Petition at 9, Wetzel v. Cox, 2014 WL 5841701, No. 
14-531 (Nov. 5, 2014) (arguing that this Court should 
grant certiorari and impose the Sixth Circuit’s rule 
rather than the Third Circuit’s).  Given the 
importance of this issue both to capital habeas 
petitioners and the states, this division should not 
endure, and this case presents an ideal vehicle for the 
Court to resolve it. 

I. There Is An Acknowledged, Entrenched, 
And Untenable Circuit Split On The Precise 
Question Presented.  

Rule 60(b) allows courts to grant relief from a 
final judgment for five enumerated reasons, see Fed. 
R. Civ. P. 60(b)(1)-(5), as well as for “any other reason 
that justifies relief,” id. 60(b)(6).  The latter form of 
relief, as this Court clarified in Gonzalez v. Crosby, 
545 U.S. 524 (2005), is reserved for “extraordinary 
circumstances.”  Id. at 536.  At the same time, this 
Court has also made clear that Rule 60(b)(6) must be 
at least available in every case to “accomplish justice” 
where such extraordinary case-specific circumstances 
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are present.  Klapprott, 335 U.S. at 615.  Accordingly, 
important, intervening changes in decisional law 
(like Martinez) may form a basis for Rule 60(b)(6) 
relief in conjunction with critical, case-specific 
equities.  The circuit conflict here results from the 
fact that three circuits have recognized this 
fundamental tenet of Rule 60 jurisprudence, and four 
have rejected it—holding, incorrectly, that no Rule 
60(b)(6) motion premised on Martinez can ever be 
granted.   

This conflict is widely acknowledged.  The 
Seventh Circuit, for example, has stated that it 
“agree[s] with the Third Circuit’s approach in Cox, in 
which it rejected the absolute position that the Fifth 
Circuit’s Adams decision may have reflected, to the 
effect that intervening changes in the law never can 
support relief under rule 60(b)(6).”  Ramirez v. United 
States, 799 F.3d 845, 850 (7th Cir. 2015) (emphasis in 
original).  The Eleventh Circuit has likewise 
recognized that “[t]he Third Circuit has disagreed” 
with its rule in these cases, while the Third Circuit 
has expressly said that the Fifth Circuit’s rule “does 
not square with [its] approach.”  Hamilton v. Sec’y, 
793 F.3d 1261, 1266 (11th Cir. 2015); Cox v. Horn, 
757 F.3d 113, 121-22 (3d Cir. 2014).  This is, in short, 
an obvious and well-recognized split that the circuits 
have precisely framed.  It is ready for—and 
requires—this Court’s immediate resolution. 

A. The Circuits Are Divided Four-to-Three. 

1. Four circuits have incorrectly held that a 
60(b)(6) motion premised on Martinez as an 
intervening decision of law must be automatically 
denied.  These courts hold that, under Gonzalez, 
Martinez’s change in decisional law is insufficient to 
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reopen a judgment even if other equitable 
considerations relevant to particular cases strongly 
recommend relief.  Thus, in these circuits, 60(b)(6) 
petitioners relying on Martinez can simply never 
prevail.  

The Fifth Circuit was the first to adopt this 
mistaken categorical approach.  In Adams v. Thaler, 
679 F.3d 312 (5th Cir. 2012), a death-row petitioner 
filed a 60(b)(6) motion, arguing that Martinez’s 
change, combined with the capital nature of his case 
and the merits of his underlying IATC claims, 
constituted “extraordinary circumstances” justifying 
reopening of judgment.  Id. at 319.  The Fifth Circuit 
held that the district court abused its discretion in 
granting even a stay of execution pending the 
resolution of the motion, stating that “[a] change in 
decisional law after entry of judgment does not 
constitute exceptional circumstances.”  Id. 

Relying on Gonzalez, the Fifth Circuit explained 
that this per se rule applies with full force in the 
habeas context and therefore to Martinez’s 
jurisprudential shift: “Martinez, which creates a 
narrow exception to Coleman’s holding regarding 
cause to excuse procedural default, does not 
constitute an ‘extraordinary circumstance’ under 
Supreme Court and our precedent to warrant Rule 
60(b)(6) relief.”  Id. at 320 (citing Gonzalez, 545 U.S. 
at 536).  The Fifth Circuit thus refused to balance the 
equities, reasoning that because petitioner premised 
his motion on Martinez’s change in law, it was 
“without merit” regardless of any other equitable 
considerations.  Id.   

Since Adams, the Fifth Circuit has repeatedly 
reaffirmed its categorical approach to 60(b)(6) 
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motions premised on Martinez.  For example, in In re 
Paredes, 587 Fed. Appx. 805 (5th Cir. 2014), it denied 
a COA and stay of execution to a death-row petitioner 
who filed a 60(b)(6) motion premised on Martinez, 
reasoning that “[u]nder our precedents, changes in 
decisional law … do not constitute the ‘extraordinary 
circumstances’ required for granting Rule 60(b)(6) 
relief.”  Id. at 825.  And in Hall v. Stephens, 579 Fed. 
Appx. 282 (5th Cir. 2014), it again denied a COA in 
identical circumstances, stating that “[w]e have 
already rejected the theory that [Martinez and 
Trevino] constituted a kind of ‘extraordinary 
circumstance’ that warrants relief under Rule 
60(b)(6).”  Id. at 283.  As in Adams, the Fifth Circuit 
refused in each of these cases to consider any 
individual equities presented by the petitioners—and 
it is, of course, only this kind of categorical bar that 
permits it to deny a COA in these cases and deprive 
petitioners of even the right to brief these questions. 

The Eleventh Circuit has also adopted this 
erroneous categorical approach.  In Arthur v. 
Thomas, 739 F.3d 611 (11th Cir. 2014), it interpreted 
Gonzalez to hold that “a change in decisional law is 
insufficient to create the ‘extraordinary circumstance’ 
necessary to invoke Rule 60(b)(6).”  Id. at 631 (citing 
Gonzalez, 545 U.S. at 535-38).  As a result, it found 
that Martinez categorically could not form the basis 
for 60(b)(6) relief.  Id.  It thus refused to account for 
“other factors beyond [the] change in decisional law,” 
such as the petitioner’s death sentence and the fact 
that no court had considered his IATC claims on the 
merits.  Id. at 633. 

The Eleventh Circuit has followed Arthur since, 
and—like the Fifth Circuit—now denies a COA to 
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any petitioner whose Rule 60(b)(6) motion is in any 
way rooted in Martinez.  For example, in Hamilton v. 
Sec’y, 793 F.3d 1261 (11th Cir. 2015), it denied a COA 
to a death-row petitioner who filed a 60(b)(6) motion 
premised on Martinez, explaining that “Arthur is 
controlling on us and ends any debate among 
reasonable jurists about the correctness of the 
district court’s decision” that the petitioner’s motion 
must be categorically denied.  Id. at 1266.  So too in 
Griffin v. Sec’y, 787 F.3d 1086 (11th Cir. 2015), where 
the court made clear that the possibility of granting 
petitioner’s 60(b)(6) motion premised on Martinez 
was “squarely foreclosed by our decision in Arthur.”  
Id. at 1087. 

The Sixth Circuit has recently joined these other 
wayward circuits in both its published precedent and 
procedural practice.  In Abdur-Rahman v. Carpenter, 
805 F.3d 710 (6th Cir. 2015), the court denied a 
60(b)(6) motion premised on Martinez without 
considering any equities, holding that Martinez “was 
a change in decisional law and does not constitute an 
extraordinary circumstance meriting Rule 60(b)(6) 
relief.”  Id. at 714.  In dissent, Chief Judge Cole 
criticized the majority’s categorical approach, 
explaining that “[t]he decision to grant Rule 60(b)(6) 
relief” should remain “a case-by-case inquiry that 
requires the trial court to intensively balance 
numerous factors, including the competing policies of 
the finality of judgments and the incessant command 
of the court’s conscience that justice be done in light 
of all the facts.”  Id. at 718 (Cole, C.J., dissenting) 
(quoting McGuire v. Warden, 738 F.3d 741, 750 (6th 
Cir. 2013)); see also Mooreland v. Robinson, 813 F.3d 
315, __ n.4 (6th Cir. Feb. 11, 2016) (to the extent 
defendant was contending that Martinez “constitutes 
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an extraordinary circumstance requiring Rule 60(b) 
relief,” that “contention would fail”).   

Indeed, as petitioner’s own case shows, the Sixth 
Circuit has also joined with the Fifth and Eleventh 
Circuits in denying COAs in every Martinez-based 
Rule 60(b)(6) case—recognizing that there is no 
longer any need to detain itself with consideration of 
the facts and equities of particular cases.  The court’s 
holding below is that “reasonable jurists” cannot even 
“debate” whether Johnson’s Rule 60(b)(6) petition 
might succeed.  Pet. App. 2a-3a (denying COA); 
Miller-El v. Cockrell, 537 U.S. 322, 336 (2003).  And, 
accordingly, the court dispensed with all of Johnson’s 
plea in just one sentence rejecting the view that 
Martinez should affect his result.  Pet. App. 3a.  As in 
the other circuits, this practice makes clear that the 
Sixth Circuit no longer thinks that any Martinez-
based Rule 60(b)(6) motion could ever prevail or is 
even worth an opportunity to appeal. 

Finally, the Fourth Circuit recently joined the 
per se camp, rejecting a Martinez-based Rule 60(b) 
motion on the ground that “a change in decisional 
law subsequent to a final judgment provides no basis 
for relief under Rule 60(b)(6).”  Moses v. Joyner, __ 
F.3d __, No. 15-2, 2016 WL 878086, at *5 (4th Cir. 
March 8, 2016).  In so doing, the court acknowledged 
the Circuit split, including the Sixth Circuit’s 
position in the camp applying a categorical bar.  See 
id. 

2. In stark contrast, the Third, Seventh, and 
Ninth Circuits correctly recognize that Martinez’s 
change weighs in favor of Rule 60(b)(6) relief, and 
that some such motions might prevail.  These courts 
have all held that a court reviewing a Rule 60(b)(6) 
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motion premised on Martinez must conduct holistic 
review of the equities, including the significance of 
Martinez’s change in law.  Under this approach—and 
unlike in the other three circuits—Rule 60(b)(6) 
petitioners at least have a chance of getting Martinez 
relief.   

The Third Circuit’s decision in Cox v. Horn, 757 
F.3d 113 (3d Cir. 2014), embodies this correct view.  
There, the district court had adopted the Fifth 
Circuit’s reasoning in Adams, holding that a Rule 
60(b)(6) motion premised on Martinez categorically 
fails.  Id. at 120.  The Third Circuit, however, vacated 
the district court’s decision, making clear that the 
Fifth Circuit’s ruling in Adams “does not square with 
our approach to Rule 60(b)(6).”  Id. at 121.  As it 
explained: “[W]e have not embraced any categorical 
rule that a change in decisional law is never an 
adequate basis for Rule 60(b)(6) relief.  Rather, we 
have consistently articulated a more qualified 
position: that intervening changes in the law rarely 
justify relief from final judgments under 60(b)(6).”  
Id.   

The Third Circuit, moreover, explicitly parted 
ways with the Fifth Circuit’s refusal “to consider the 
full set of facts and circumstances attendant to the 
Rule 60(b)(6) motion under review.”  Id. at 122.  It 
emphasized the need for “a flexible, multifactor 
approach to Rule 60(b)(6) motions, including those 
built upon a post-judgment change in the law,” and 
thus took issue with the Fifth Circuit’s choice to 
“end[] its analysis after determining that Martinez’s 
change in the law was an insufficient basis for 
60(b)(6) relief” without considering “whether the 
capital nature of the petitioner’s case or any other 
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factor might … provide a reason … for granting 
60(b)(6) relief.”  Id.  

The Third Circuit also distanced itself from the 
Eleventh.  It explained that, “[r]elying on Gonzalez, 
the Eleventh Circuit in Arthur, just as the Fifth 
Circuit in Adams, … [held] that ‘the change in the 
decisional law affected by the Martinez rule is not an 
“extraordinary circumstance” sufficient to invoke 
Rule 60(b)(6).’”  Id. at 123.  But, according to the 
court, “the Eleventh Circuit extracts too broad a 
principle from Gonzalez” because “Gonzalez did not 
say that a new interpretation of the federal habeas 
statutes—much less, the equitable principles invoked 
to aid their enforcement—is always insufficient to 
sustain a Rule 60(b)(6) motion.”  Id (emphasis in 
original).  

After noting its disagreement with these other 
circuits, the Third Circuit set forth its view that a 
“case-dependent analysis, fully in line with Rule 
60(b)(6)’s equitable moorings, retains vitality post-
Gonzalez” and that it would be improper to “adopt a 
per se rule that a change in decisional law, even in 
the habeas context, is inadequate, either standing 
alone or in tandem with other factors, to invoke relief 
from a final judgment under 60(b)(6).”  Id. at 124.  
Accordingly, the Third Circuit remanded for a holistic 
analysis balancing the “jurisprudential change 
rendered by Martinez” (which it described as 
“remarkable” and “important”), “the merits of [the] 
petitioner’s underlying ineffective assistance of 
counsel claim,” the “movant’s diligence in pursuing 
review of his ineffective assistance claims,” and the 
“special consideration” of a capital sentence.  Id. at 
124-26. 
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The Seventh Circuit has since followed the Third 
Circuit’s approach.  In Ramirez v. United States, 799 
F.3d 845 (7th Cir. 2015), that court noted that it 
“agree[d] with the Third Circuit’s approach in Cox, in 
which it rejected the absolute position that the Fifth 
Circuit’s Adams decision may have reflected, to the 
effect that intervening changes in the law never can 
support relief under Rule 60(b)(6).”  Id. at 850.  And 
it stressed that “Rule 60(b)(6) is fundamentally 
equitable in nature” and therefore “requires the court 
to examine all of the circumstances.”  Id. at 851.  
Thus, like the Third Circuit in Cox, the court held 
that a Rule 60(b)(6) motion premised on Martinez 
must be considered in light of the overall equities, 
including the significance of Martinez, “the diligence 
of the petitioner,” “whether alternative remedies 
were available but bypassed,” and “whether the 
underlying claim is one on which relief could be 
granted,”  Id.  Considering those factors in the case 
before it, the Seventh Circuit ordered the district 
court to grant Rule 60(b)(6) relief.  Id. at 856.  The 
district court subsequently granted habeas relief.  See 
Ramirez v. United States, No. 11-CV-719-JPG, 2016 
WL 1058965 (S.D. Ill. Mar. 17, 2016). 

The Ninth Circuit also conducts holistic 
equitable review of Rule 60(b)(6) motions premised on 
Martinez.  For example, in Lopez v. Ryan, 678 F.3d 
1131 (9th Cir. 2012), that court evaluated such a 
motion by balancing “the nature of the intervening 
change in the law,” “the petitioner’s exercise of 
diligence in pursuing the issue during the federal 
habeas proceedings,” “delay between the finality of 
the judgment and the motion for Rule 60(b)(6) relief,” 
the “degree of connection” between the petitioner’s 
claim and the intervening change in law, and 
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concerns about comity and finality.  Id. at 1135-37.  
In considering the “nature” of Martinez’s intervening 
change of law, the court posited that Martinez 
“constitutes a remarkable—if ‘limited’—development 
in the Court’s equitable jurisprudence.”  Id. at 1136 
(quoting Martinez, 132 S. Ct. at 1319). The Ninth 
Circuit has continued to conduct the required 
equitable balancing in each such case to come before 
it since.  See, e.g., Jones v. Ryan, 733 F.3d 825, 839 
(9th Cir. 2013); Styers v. Ryan, 2015 WL 9461543, at 
*1, (9th Cir. Dec. 24, 2015). 

B. This Circuit Split Is Entrenched, 
Persistent, And Unlikely To Benefit 
From Further Percolation. 

The circuit conflict will not be resolved without 
this Court’s intervention, and further delay will serve 
no purpose.   

1.  Even though they are aware of other circuits’ 
contrary decisions, the courts of appeals have 
persisted in their conflicting interpretations.  For 
example, in Hamilton, the Eleventh Circuit observed 
that “[t]he Third Circuit has disagreed with [our] 
Arthur[] holding” but expressly held itself “bound by 
our Circuit precedent, not by Third Circuit 
precedent.”  793 F.3d at 1266.  And in Cox, the Third 
Circuit recognized that the Fifth Circuit’s decision in 
Adams “does not square with our approach to Rule 
60(b)(6)” but nonetheless stayed true to its broader 
rule.  757 F.3d at 121.  

There is no chance that this split will resolve 
itself.  Not only have the courts acknowledged and 
rejected the contrary holdings of their sister circuits, 
but the Fifth, Sixth, and Eleventh Circuits have 
begun denying COAs—holding that their precedents 
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on this point are not even subject to reasonable 
debate.  No consensus on this issue will emerge going 
forward.  See In re Paredes, 587 Fed. Appx. at 825; 
Johnson v. Carpenter, Pet. App. 3a; Hamilton, 793 
F.3d at 1266.  These denials evince an entrenched 
and binding per se rule against granting Rule 60(b)(6) 
motions premised on Martinez.  Moreover, courts on 
both sides of the circuit split have denied petitions for 
rehearing en banc on this issue, confirming that no 
rapprochement will occur.  Pet. App. 13a; Order 
Denying Rehearing En Banc, Lopez v. Ryan, 98-cv-
00072-SMM (9th Cir. May 15, 2012).  

Furthermore, these courts will not clarify their 
own positions any further through application to 
particular cases or fact-patterns.  That Sixth Circuit 
panels—and other circuits—are denying even COAs 
(and any opportunity for briefing) in even capital 
cases demonstrates that their view against Rule 
60(b)(6) motions rooted in Martinez is firm and 
unwavering.  It also demonstrates that no further 
information regarding their position or its merits can 
possibly emerge with further percolation. 

2.  Only this Court can resolve this stalemate, as 
it is grounded in a broader disagreement about the 
meaning of Gonzalez.  On the one hand, the Fifth, 
Sixth, and Eleventh Circuits incorrectly read 
Gonzalez to establish the principle that changes in 
decisional law are irrelevant to Rule 60(b)(6)’s 
inquiry into whether “extraordinary circumstances” 
justify relief.  See, e.g., Arthur, 739 F.3d at 631 (citing 
Gonzalez, 545 U.S. at 535-38)); Adams, 679 F.3d at 
319 (similar).   

On the other hand, the Third, Seventh, and 
Ninth Circuits correctly read Gonzalez as reaching a 
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very different conclusion—namely, that a change in 
decisional law is an important factor in Rule 60(b)(6) 
analysis, and one that can call for relief in the 
presence of other equitable considerations.  See, e.g., 
Cox, 757 F.3d at 123; Ramirez, 799 F.3d at 850.  

C. The Conflict Between The Circuits Is 
Untenable 

This circuit divide is untenable because it 
implicates issues of vital importance to both capital 
habeas petitioners and the states, and makes clear 
that the fate of a particular inmate’s death sentence 
may depend only on the happenstance of their 
jurisdiction.  

The question presented by this petition is of 
recurring importance to capital habeas petitioners.  A 
huge proportion of the capital habeas petitioners who 
have invoked Martinez must do so in a Rule 60(b)(6) 
posture because their initial habeas petitions were 
already denied.  Indeed, at least thirty-six capital 
petitioners have filed Rule 60(b)(6) motions premised 
on Martinez’s intervening change of law.  See Pruett 
v. Stephens, 608 Fed. Appx. 182, 185 (5th Cir.); Buck 
v. Stephens, No. 14-70030, 2015 WL 4940823, at *4 
(5th Cir. Aug. 20, 2015); In re Paredes, 587 Fed. 
Appx. 805, 826 (5th Cir. 2014); Diaz v. Stephens, 731 
F.3d 370, 372 (5th Cir. 2013); Williams v. Thaler, 524 
Fed. Appx. 960, 963 (5th Cir. 2013); Jones v. Ryan, 
733 F.3d 825, 830 (9th Cir. 2013); Cook v. Ryan, 688 
F.3d 598, 601 (9th Cir. 2012); Haynes v. Stephens, No. 
CIV.A. H-05-3424, 2015 WL 6016831, at *4 (S.D. Tex. 
Oct. 14, 2015); Henderson v. Collins, No. 1:94-CV-
106, 2015 WL 519247, at *3 (S.D. Ohio Feb. 9, 2015); 
Taylor v. Wetzel, No. 4:CV-04-553, 2014 WL 5242076, 
at *1 (M.D. Pa. Oct. 15, 2014); Ringo v. Roper, No. 
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4:03-CV-08002-BCW, 2014 WL 4377962, at *4 (W.D. 
Mo. Sept. 3, 2014); Moreland v. Robinson, No. 3:05-
CV-334, 2014 WL 4351522, at *10 (S.D. Ohio Sept. 2, 
2014); Moore v. Mitchell, No. 1:00-CV-023, 2014 WL 
4273334, at *1 (S.D. Ohio Aug. 29, 2014); Franklin v. 
Robinson, No. 3:04-CV-187, 2014 WL 4211022, at *3 
(S.D. Ohio Aug. 26, 2014); Wood v. Ryan, No. CV-98-
0053-TUC-JGZ, 2014 WL 3573622, at *3 (D. Ariz. 
July 20, 2014); Strouth v. Carpenter, No. 3:00-CV-
00836, 2014 WL 1394458, at *1 (M.D. Tenn. Apr. 9, 
2014); Barnett v. Roper, 941 F. Supp. 2d 1099, 1102 
(E.D. Mo. 2013); Landrum v. Anderson, No. 1:96-CV-
641, 2013 WL 5423815, at *1 (S.D. Ohio Sept. 26, 
2013); West v. Carpenter, No. 3:01-CV-91, 2013 WL 
5350627, at *1 (E.D. Tenn. Sept. 23, 2013) aff'd, 790 
F.3d 693 (6th Cir. 2015); Schad v. Ryan, No. CV-97-
02577-PHX-ROS, 2013 WL 5276407, at *1 (D. Ariz. 
Sept. 19, 2013); Dubose v. Hetzel, No. 2:09-CV-1392-
KOB-JEO, 2013 WL 4482413, at *4 (N.D. Ala. Aug. 
20, 2013); Henness v. Bagley, No. 2:01-CV-043, 2013 
WL 4017643, at *1 (S.D. Ohio Aug. 6, 2013); Styers v. 
Ryan, No. CV-98-2244-PHX-JAT, 2013 WL 1149919, 
at *11 (D. Ariz. Mar. 20, 2013) ; McGuire v. Warden, 
Mansfield Corr. Inst., No. 3:99-CV-140, 2013 WL 
1131423, at *3 (S.D. Ohio Mar. 18, 2013); Howell v. 
Crews, No. 4:04-CV-299/MCR, 2013 WL 672583, at *1 
(N.D. Fla. Feb. 23, 2013); Foley v. White, No. CIV.A. 
6:00-552-DCR, 2013 WL 375185, at *3 (E.D. Ky. Jan. 
30, 2013); Post v. Bradshaw, No. 1:97 CV 1640, 2012 
WL 5830468, at *12 (N.D. Ohio Nov. 15, 2012); Hines 
v. Hobbs, No. 5:12CV00321 JLH/HDY, 2012 WL 
5416920, at *1 (E.D. Ark. Oct. 24, 2012); Sheppard v. 
Robinson, No. 1:00-CV-493, 2012 WL 3583128, at *1 
(S.D. Ohio Aug. 20, 2012); Leavitt v. Arave, No. 1:93-
CV-0024-BLW, 2012 WL 1995091, at *5 (D. Idaho 
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June 1, 2012); Lopez v. Ryan, No. CV-98-72-PHX-
SMM, 2012 WL 1520172, at *3 (D. Ariz. Apr. 30, 
2012).   

Because first federal habeas has already expired 
for so many individuals on death row, Martinez and 
Trevino would be largely nullified in the capital 
context if they could not be invoked in Rule 60(b)(6) 
motions.  For example, every substantial claim of 
capital-sentencing-phase IATC deemed defaulted 
under Coleman is categorically excluded from 
Martinez relief unless it is at least possible through 
Rule 60(b)(6).  Consequently, Martinez’s truth that a 
prisoner deserves one opportunity to present an IATC 
claim because “the right to counsel is the foundation 
for our adversary system,” 132 S. Ct. at 1317, will be 
ignored in those cases in which it should apply most 
forcefully: those in which an individual’s life is at 
stake.  

Capital petitioners, moreover, should have the 
best chance to actually obtain Rule 60(b)(6) relief 
premised on Martinez.  That is because a capital 
sentence represents a critical equitable factor that 
militates in favor of reopening a judgment.  As this 
Court has explained, the “duty to search for 
constitutional error with painstaking care is never 
more exacting than it is in a capital case.”  Burger v. 
Kemp, 483 U.S. 776, 785 (1987).  Accordingly, those 
circuits that (correctly) recognize the need to conduct 
holistic equitable review of Rule 60(b)(6) motions 
deem a capital sentence a “special” equitable 
consideration.  See Cox, 757 F.3d at 126.  To be sure, 
even these courts recognize that Rule 60(b)(6) 
motions—even in capital cases—will “rarely” be 
granted.  Id. at 121.  But Martinez stands for the 
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principle that individuals with substantial IATC 
claims should at least be afforded the opportunity to 
have these claims heard—an opportunity the Fifth, 
Sixth, and Eleventh Circuits currently deny.  

This opportunity matters.  At least one district 
court applying the correct approach has granted a 
Rule 60(b)(6) motion in a case similar to this one.  
That court relied upon the capital nature of the 
petitioner’s case, the fact that he had “diligently 
pursued the underlying substantive claim of [IATC],” 
and the “underlying strength” of that claim, which 
(like petitioner Johnson’s) featured “powerful 
testimony that was never presented.”  Barnett v. 
Roper, 941 F. Supp. 2d 1099, 1116-21 (E.D. Mo. 
2013).  Notably, that IATC claim—just like 
petitioner’s here—involved a Porter claim for failure 
to investigate and present mitigating evidence at 
sentencing.  Id. at 1113.  After this Rule 60(b)(6) 
motion was granted, Barnett received an evidentiary 
hearing and was ultimately granted habeas relief—
vacating his death sentence. Order Granting Habeas 
Relief, Barnett, 4:03-cv-00614-ERW (E.D. MO. Aug. 
15, 2015).  Had Barnett’s case arisen in the Fifth, 
Sixth, or Eleventh Circuits, his death sentence would 
remain.  Thus, while such grants will be rare given 
Gonzalez’s “extraordinary circumstances” standard, it 
is vital that petitioners have the chance to reopen 
their habeas petitions where such circumstances 
exist.  

Of course, this issue matters vitally to the states 
as well.  After the Third Circuit in Cox remanded to 
the district court for holistic equitable review, 
Pennsylvania urged this Court to grant certiorari and 
adopt the contrary view of the Sixth Circuit on this 
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question.  Petition, Wetzel v. Cox, 2014 WL 5841701, 
No. 14-531 (Nov. 5, 2014).  The interlocutory nature 
of that case made it a poor vehicle for review on 
certiorari, but no similar issues present themselves 
here, and subsequent percolation has demonstrated 
that this split is stable, deepening, and aggrieving 
parties on both sides.  See Ramirez, 799 F.3d at 850-
51 (Wood, C.J.) (aligning Seventh Circuit with Third 
Circuit after Cox).  

Given the life-or-death importance of this issue 
to capital petitioners and the states, this circuit split 
calls for immediate review. 

II. This Case Is An Ideal Vehicle. 

This case presents a discrete question of law on 
which the Sixth Circuit’s holding squarely conflicts 
with the holdings of other circuits.  And this case also 
presents the rare circumstance of a district court 
lamenting its inability to consider a petitioner’s IATC 
claim because of Coleman’s then-controlling rule.  It 
accordingly provides an ideal vehicle to address the 
question of whether a Rule 60(b)(6) motion premised 
on Martinez may ever be granted.  

The only obstacle preventing Johnson’s IATC 
claims from being reopened, so that they can be 
decided on the merits for the first time, is the Sixth 
Circuit’s position that a Rule 60(b)(6) motion 
premised on Martinez must be categorically denied.  
The Sixth Circuit’s order denying Johnson a COA did 
not dispute that Martinez applies to Johnson’s case.  
Pet. App. 1a-3a.  Indeed, the Sixth Circuit has 
already determined that Martinez applies in 
Tennessee after Trevino.  Sutton, 745 F.3d at 790.  
Nor did the Sixth Circuit dispute that Johnson has 
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strong IAC claims regarding both trial and state 
postconviction review.  Pet. App. 1a-3a. 

Had his case arisen in either the Third, Seventh, 
or Ninth Circuits, Johnson’s Rule 60(b)(6) motion 
would have received an individualized inquiry to 
determine if extraordinary circumstances warranted 
reopening his habeas petition—rather than a rote, 
one-sentence COA denial.  This case isolates the 
importance of that disagreement, because of the 
number of equitable considerations that would have 
weighed in favor of Johnson’s motion.  

First, Martinez wrought a “remarkable” change 
in the law.  Lopez, 678 F.3d at 1136.  Johnson’s case 
illustrates as much.  Even though the federal district 
court expressed “dismay at the scant attention that 
has been devoted to what appears to be one of the few 
potentially meritorious issues” in his habeas petition, 
it could not, pre-Martinez, address those claims.  Pet. 
App. 93a n.142.  Instead, “because the negligence of 
post-conviction counsel would not excuse a default” 
under Coleman, the court’s hands were tied.  Id. 

Martinez then “modif[ied] th[is] unqualified 
statement in Coleman,” by establishing that 
“[i]nadequate assistance of counsel at initial-review 
collateral proceedings may establish cause for a 
prisoner’s procedural default” of an IATC claim.  
Martinez, 132 S. Ct. at 1315.  In dissent, Justice 
Scalia recognized Martinez’s importance, proclaiming 
that the holding represented “a repudiation of the 
longstanding principle governing procedural default, 
which Coleman and other cases consistently applied.”  
Id. at 1324 (Scalia, J., dissenting).  And the courts of 
appeals that apply a broad equitable approach under 
Rule 60(b)(6) have made similar acknowledgments, 
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characterizing Martinez as a “remarkable” change, 
Lopez, 678 F.3d at 1136, as an “important” change 
that “altered Coleman’s well-settled application,” 
Cox, 757 F.3d at 124, and as a “significant[] change[] 
[in the Court’s] approach to claims of ineffective 
assistance of counsel at initial-review collateral 
proceedings,”  Ramirez, 799 F.3d at 848.  After 
Martinez, this Court’s precedent clearly would have 
allowed Johnson to at least attempt to establish 
cause for the procedural default by showing that 
postconviction counsel was ineffective.  

Second, Johnson’s IATC claims have obvious 
merit.  This Court has unanimously clarified that 
sentencing counsel has an “obligation to conduct a 
thorough investigation of the defendant’s 
background.”  Porter, 558 U.S. at 39.  In Porter, this 
Court found counsel deficient for “fail[ing] to uncover 
and present any evidence of Porter’s mental health or 
mental impairment, his family background, or his 
military service.”  Id. at 40.  That deficiency 
prejudiced Porter, since the sentencing judge and 
jury “heard almost nothing that would humanize 
[him] or allow them to accurately gauge his moral 
culpability.”  Id. at 41.  So too here:  Johnson’s 
counsel was similarly deficient for failing to uncover 
and present any evidence of Johnson’s head injuries, 
family background, or childhood physical and sexual 
abuse.  And Johnson was likewise prejudiced by the 
sentencing jury hearing none of these facts.  Indeed, 
this is the rare case where, invoking Coleman, the 
district court has already flagged the merit of such 
claims—if only Martinez had then allowed the first 
federal habeas court to consider them. 
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Third, Johnson has diligently pursued his claim.  
He first raised concerns about the ineffectiveness of 
his state habeas counsel in his second state habeas 
petition, Pet. App. 30a, though Coleman rendered 
that argument futile, see, e.g., Pet. App. 54a-55a.  
And, post-Martinez, Johnson has diligently pursued 
his efforts to reopen his petition.  As in Phelps v. 
Alameida, 569 F.3d 1120 (9th Cir. 2009), where the 
Ninth Circuit granted a Rule 60(b)(6) motion 
premised on an intervening decision of law, here, 
Johnson has “pressed all possible avenues of relief” at 
“every stage of this case.”  Id. at 1137. 

Fourth, the capital nature of Johnson’s case is a 
compelling equitable factor that weighs in favor of 
reopening his petition.  Especially so, since his 
principal claim is ineffectiveness of counsel at capital 
sentencing. 

III. The Circuits Adopting A Categorical Rule 
Are Wrong. 

Given the plain circuit split on the question 
presented—and the importance of that split to the 
disposition of numerous capital cases—the merits are 
not particularly relevant to the decision whether to 
grant certiorari.  But to the extent the merits are 
relevant, the categorical position of the Fifth, Sixth, 
and Eleventh Circuits against Rule 60(b)(6) motions 
premised on Martinez are irreconcilable with the 
purposes of Rule 60(b)(6) and this Court’s binding 
precedents.   

Rule 60(b)(6) “permits reopening [a final 
judgment] when the movant shows ‘any … reason 
justifying relief from the operation of the judgment’ 
other than the more specific circumstances set out in 
Rules 60(b)(1)-(5).”  Gonzalez, 545 U.S. at 529.  This 
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rule was intended to be a broad, catchall provision for 
achieving justice in extraordinary cases, and a 
holistic equitable inquiry is essential to 
accomplishing that objective.  See Wright and Miller, 
Other Reasons Justifying Relief, 11 Fed. Prac. & 
Proc. Civ. §2864 (3d ed.) (Rule 60(b)(6) “gives the 
courts ample power to vacate judgments whenever 
that action is appropriate to accomplish justice”); 7 J. 
Lucas & J. Moore, Moore’s Federal Practice ¶60.27[2] 
at 375 (2d ed. 1982) (Rule 60(b)(6) is a “grand 
reservoir of equitable power to do justice in a 
particular case”).  This Court has explained that the 
language of subsection 60(b)(6), “[i]n simple English 
… vests power in courts adequate to enable them to 
vacate judgments whenever such action is 
appropriate to accomplish justice.”  Klapprott, 335 
U.S. at 615. A categorical rule foreclosing certain 
petitioners from Rule 60(b)(6) relief, even in 
extraordinary equitable circumstances, is 
inconsistent with these established principles. 

This Court’s own opinion in Gonzalez confirms 
the point.  Correctly read, Gonzalez shows that 
equitable considerations are always relevant—and 
while some changes in decisional law may be 
insufficient on their own to require Rule 60(b)(6) 
relief, it remains necessary for the court to evaluate 
the equities in particular cases to determine whether 
relief is appropriate.  See Gonzalez, 545 U.S. at 536-
38.  Thus, while this Court determined in Gonzalez 
that its new interpretation of AEDPA’s statute of 
limitations in Artuz v. Bennett, 531 U.S. 4 (2000), was 
not itself an “extraordinary circumstance,” it 
nonetheless went on to examine other equitable 
considerations, such as the petitioner’s diligence, to 
determine whether reopening the case was 
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warranted.  Id. at 537.  Gonzalez therefore did not 
create a per se rule that a change in decisional law is 
never an extraordinary circumstance warranting 
60(b)(6) relief for habeas petitioners.  If anything, it 
rejects precisely the per se approach that the Fourth, 
Fifth, Sixth, and Eleventh Circuits have read into it.  
See, e.g., id. at 534 (“Rule 60(b) has an 
unquestionably valid role to play in habeas cases.”).  

Moreover, Martinez and Trevino themselves 
suggest that they are an appropriate basis for the 
courts to at least consider granting Rule 60(b)(6) 
relief.  As explained above, Martinez and Trevino 
(and even their dissents) expressly recognize the 
critical importance of their change in Coleman’s rule.  
See supra pp.28-29.  Indeed, the whole point of that 
change was to prevent meritorious IATC claims from 
being defaulted simply because there was never an 
adequate attorney to develop them.  As this case 
shows, cutting off all Rule 60(b)(6) claims rooted in 
Martinez and Trevino brings about essentially the 
result that those cases sought to avoid.  

This is confirmed by this Court’s own actions in 
the wake of Martinez.  Taking Martinez’s invitation 
at its word, two Texas petitioners sought Rule 
60(b)(6) relief, which the Fifth Circuit denied.  After 
Trevino clarified that Martinez applied in Texas, this 
Court apparently rejected Texas’s argument that 
Rule 60(b)(6) relief is categorically unavailable when 
premised on Martinez—granting certiorari, vacating, 
and remanding those cases for further consideration.  
Haynes v. Thaler, 133 S.Ct. 2764 (2013) (mem.); 
Balentine v. Thaler, 133 S.Ct. 2763 (2013) (mem.).  
Indeed, it even stayed one of these petitioner’s 
executions to allow him to raise a Martinez claim on 
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remand.  Haynes v. Thaler, 133 S. Ct. 639 (2012); see 
supra p.9 n.4.   

A proper application of Rule 60(b)(6) in motions 
premised on Martinez would not be overly 
burdensome or broad:  This Court need recognize 
only that an exception to finality for extraordinary 
cases remain available for extraordinary cases—and 
only those.  Courts can readily determine when such 
extraordinary circumstances are absent (for example, 
where the underlying claims are weak, the sentence 
is less severe, or the petitioner failed timely to invoke 
Martinez after it became available).  Moreover, many 
habeas petitioners cannot invoke Martinez at all:  
their IATC claim may not have been defaulted in 
state habeas; they may lack a “substantial” IATC 
claim; they may be unable to show IAC in state 
collateral review; or there may be an alternative 
merits disposition in their first federal habeas 
petition.  Trevino, 133 S. Ct. at 1918; Martinez, 132 S. 
Ct. at 1318-1319, 1320-1321.  But where the equities 
weigh strongly in petitioner’s favor, it flies in the face 
of Rule 60(b)(6) to cut off the equitable inquiry before 
it has even begun. 

IV. The Court Should At Least Summarily 
Reverse the Denial of Johnson’s COA. 

Given the clear split among the courts of appeals 
on the question presented, this Court should grant 
plenary review.  But to the extent that it thinks 
anything is lacking in the development of case for 
review, the fault lies entirely with the Sixth Circuit, 
which deemed this case so far beyond debate that it 
denied petitioner even a chance to brief it.  To be 
clear, there are nine “reasonable jurists” on three 
unanimous panels that have determined that a 
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holistic, equitable inquiry is necessary in Rule 
60(b)(6) motions premised on Martinez, and yet the 
Sixth Circuit denied a COA—foreclosing any case-
specific inquiry into the equities of Johnson’s case.  If 
this Court declines to grant plenary review, it should 
summarily reverse the Sixth Circuit to allow for full 
briefing and argument on the proper treatment of 
Johnson’s Martinez-based Rule 60(b)(6) motion. 

Recall that Johnson’s underlying IATC claim is 
so strong that the district court reviewing his habeas 
petition expressed serious alarm about its inability to 
address it.  See Pet. App. 93a n.142.  Indeed, without 
even considering the defaulted claims, the district 
court went out of its way to flag that “petitioner’s 
trial counsel were ineffective for failing to investigate 
mitigating evidence.”  Pet. App. 98a.  This Court 
recently (and unanimously) reaffirmed that the 
failure to “conduct a thorough investigation of the 
defendant’s background” constitutes ineffective 
assistance of counsel in violation of the Sixth 
Amendment.  See Porter, 558 U.S. at 39.  If the case 
for Rule 60(b)(6) relief rooted in Martinez is not even 
debatable in that factual context, it never will be. 

Moreover, this Court has held that a court should 
permit briefing and conduct plenary review when a 
circuit split exists.  See Lozada v. Deeds, 498 U.S. 430 
(1991) (per curiam) (regarding certificates of probable 
cause).  Several circuits have similarly concluded 
that, in the presence of a circuit split, a COA must be 
granted.  See, e.g., United States v. Doe, No. 13-4274, 
2015 WL 8287858, at *9 (3d Cir. Dec. 9, 2015); 
Kramer v. United States, 797 F.3d 493, 502 (7th Cir. 
2015); United States v. Gomez-Sotelo, 18 F. Appx. 
690, 692 (10th Cir. 2001); Lambright v. Stewart, 220 
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F.3d 1022, 1027-28 (9th Cir. 2000); Franklin v. 
Hightower, 215 F.3d 1196, 1200 (11th Cir. 2000).  
There is thus no question that the district court and 
Sixth Circuit both erred in finding that reasonable 
jurists could not debate whether “the petition should 
have been resolved in a different manner,” Slack v. 
McDaniel, 529 U.S. 473, 484 (2000), and whether the 
district court and Sixth Circuit were correct to deny 
the 60(b)(6) motion without conducting an 
individualized balancing of the equities.   

Indeed, at least one judge of the Sixth Circuit 
thought the issue sufficiently debatable to request a 
vote on rehearing en banc.  Cf. Jordan v. Fisher, 135 
S. Ct. 2647, 2651 (2015) (Sotomayor, J., dissenting 
from denial of certiorari) (“Those facts alone might be 
thought to indicate that reasonable minds could 
differ—had differed—on the resolution of Jordan’s 
claim.”).  Because reasonable jurists could debate—
and are debating—the very procedural ruling that 
the district court made, the Sixth Circuit could not 
have denied a COA on those grounds. 

* * * * * 

In short, Johnson certainly has as “debatable” a 
claim for Rule 60(b)(6) relief as one might imagine—
the impartial discussion from his district court in 
applying Coleman frames that fact in a way few 
vehicles will.  That makes this an ideal case for 
resolving the question presented, on which there is 
an unmistakable and fully acknowledged circuit split. 
In fact, the Sixth Circuit’s denial of Johnson’s COA in 
this case is the best possible proof that its categorical 
rule rejecting Rule 60(b)(6) motions rooted in 
Martinez goes far beyond what the rule’s equitable 
foundations could possibly allow.  This Court should 
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grant plenary review, or at a minimum grant 
Johnson the full briefing in the Sixth Circuit his case 
so manifestly requires. 

CONCLUSION  

This Court should grant certiorari or 
summarily reverse the denial of Johnson’s COA. 
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