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QUESTION PRESENTED 

If the Commissioner of Social Security denies an 
application for disability benefits, the claimant can 
appeal to a district court. If material new evidence 
emerges while that appeal is pending, the district 
court may remand the case to the Commissioner for 
further proceedings under 42 U.S.C. § 405(g).  

Often, a claimant appealing from a denial of 
benefits also submits a new application to the 
Commissioner alleging a different disability onset 
date. Here, while petitioner’s appeal from the denial 
of her first application was pending, her second 
application was approved. The Commissioner’s two 
decisions are irreconcilable because the first 
determined that petitioner was not disabled on 
February 10, 2012, but the second determined that 
she was disabled on February 11—even though her 
condition did not change in the interim. On that 
basis, petitioner requested a remand to give the 
Commissioner an opportunity to reconsider the 
denial in light of the favorable decision.  

Deepening an acknowledged circuit split, the 
Eleventh Circuit held that the district court had no 
power to remand the case because the new decision 
did not constitute “evidence” within the meaning of 
the statute. 

The question presented is: 

Whether a favorable decision on a subsequent 
Social Security disability benefits application can 
constitute material new evidence authorizing a 
district court to remand to the Commissioner an 
appeal from an earlier denial under 42 U.S.C. 
§ 405(g). 
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PETITION FOR A WRIT OF CERTIORARI  

Petitioner Sonya Hunter respectfully petitions for 
a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Eleventh 
Circuit in this case. 

STATUTORY PROVISIONS INVOLVED 

Sentence six of 42 U.S.C. § 405(g), provides that: 

The court may, on motion of the 
Commissioner of Social Security made for 
good cause shown before the Commissioner 
files the Commissioner’s answer, remand the 
case to the Commissioner of Social Security 
for further action by the Commissioner of 
Social Security, and it may at any time order 
additional evidence to be taken before the 
Commissioner of Social Security, but only 
upon a showing that there is new evidence 
which is material and that there is good cause 
for the failure to incorporate such evidence 
into the record in a prior proceeding; and the 
Commissioner of Social Security shall, after 
the case is remanded, and after hearing such 
additional evidence if so ordered, modify or 
affirm the Commissioner’s findings of fact or 
the Commissioner’s decision, or both, and 
shall file with the court any such additional 
and modified findings of fact and decision, 
and, in any case in which the Commissioner 
has not made a decision fully favorable to the 
individual, a transcript of the additional 
record and testimony upon which the 
Commissioner’s action in modifying or 
affirming was based. 
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OPINIONS BELOW 

The Eleventh Circuit’s decision (Pet. App. 1a-8a) is 
published at 808 F.3d 818. The district court’s 
decisions (Pet. App. 9a-34a, 35a-40a) are unpublished. 

JURISDICTION 

The Eleventh Circuit issued its opinion on 
December 15, 2015. This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254(1). 

STATEMENT OF THE CASE 

This case presents a straightforward question of 
statutory interpretation that has provoked vigorous 
disagreement in the lower courts.  

1. Petitioner Sonya Hunter worked on a factory 
line for the Honda Motor Company for nine years until 
a number of chronic and exceedingly painful medical 
conditions combined to prevent her from continuing to 
work there or obtaining other gainful employment.  

On May 4, 2010, Hunter submitted an application 
for disability insurance benefits to the Social Security 
Administration. Pet. App. 10a. The application alleged 
that Hunter had become disabled on March 3, 2009, 
the date that she was forced to leave work. See id. 
Specifically, Hunter claims that she has “severe neck 
pain, bad headaches, fatigue, and constant pain,” 
which are so severe and so persistent that she can 
sleep only two to three hours a night. Id. 56a-57a; see 
also id. 10a. In addition to the pain, Hunter 
experiences persistent numbness in her left arm, and 
intermittent numbness in her legs that prevents her 
from walking any substantial distance. Id. 57a. She 
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also suffers from depression and has panic attacks 
around crowds. Id. She cannot drive, and is heavily 
medicated, with concomitant side effects. Id. 57-58a. 
Many of Hunter’s ailments are the byproducts of 
spinal surgeries that were intended to alleviate 
injuries she suffered while working. Id. 56a. 

On February 10, 2012, after an evidentiary 
hearing, an Administrative Law Judge (ALJ) issued an 
unfavorable decision on Hunter’s application, 
determining that even though Hunter is not engaged 
in substantial gainful activity, and even though she 
has multiple severe medical impairments (including 
spinal injuries, degenerative disc disease, obesity, 
fibromyalgia, depression, and anxiety, Pet. App. 46a) 
that prevent her from performing her past work, id. 
81a, she has the residual capacity to perform some 
light work, id. 55a.1 Because of this residual capacity, 

                                            
1 To make a disability determination, the Commissioner 

conducts a five-step inquiry. See Pet. App. 43a-46a, 86a-89a. 
First, the claimant cannot currently be engaged in substantial 
gainful activity. If she is engaged in such activity, then she is not 
disabled. If not, then the inquiry proceeds to step two. Second, the 
claimant must have a severe medically determinable impairment 
or combination of impairments. If she does not, then she is not 
disabled. If she does, then the inquiry proceeds. Third, if the 
claimant’s impairments meet the criteria of an impairment listed 
in 20 C.F.R. Part 404, Subpart P, Appendix 1, then she is deemed 
disabled without further inquiry. Otherwise, the inquiry proceeds 
to step four. Fourth, the claimant must lack the residual capacity 
to perform the type of work that she previously performed. If she 
has such capacity, then she is not disabled. If she lacks it, then 
the inquiry proceeds to the fifth and final step, which permits the 
Social Security Administration to attempt to show that the 
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the ALJ found that Hunter was capable of performing 
some jobs in the national economy, id. 83a-84a, and 
therefore was not disabled within the meaning of the 
statute at any point from March 9, 2009 to the date of 
the decision, February 10, 2012, id. 42a-43a, 84a. 

After an unsuccessful administrative appeal to the 
Social Security Appeals Council, Hunter sought 
judicial review of the Commissioner’s decision 
pursuant to 42 U.S.C. § 405(g), which permits “[a]ny 
individual, after any final decision of the 
Commissioner of Social Security made after a hearing 
to which he was a party, irrespective of the amount in 
controversy,” to “obtain a review of such decision by a 
civil action commenced within sixty days.” In such an 
action, the court reviews the Commissioner’s findings 
for substantial evidence, and the court has the “power 
to enter . . . a judgment affirming, modifying, or 
reversing the decision of the Commissioner of Social 
Security, with or without remanding the cause for a 
rehearing.” Id.  

On January 8, 2013, Hunter filed a second 
application for disability benefits with the 
Commissioner. Pet. App. 85a. As a memorandum from 
the Executive Director of the Office of Appellate 
Operations, printed in the Social Security 
Administration’s Hearings, Appeals, and Litigation 
Law Manual (HALLEX) explains, “[a] claimant may 

                                            
claimant is capable of performing other work. If the 
Administration makes such a showing, then the claimant is not 
disabled. If it does not, then she is. 
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file a new (subsequent) application while seeking 
review in court of the Commissioner’s final decision on 
a prior claim. The period at issue in such a subsequent 
claim is limited to the period beginning with the day 
after the date of the Commissioner’s final decision on 
the prior claim.” HALLEX § I-4-2-101. Because the 
adverse decision against Hunter was issued on 
February 10, 2012, her second application alleged that 
her disability began one day later, on February 11, 
2012. Pet. App. 98a. But Hunter claimed the same 
disabilities, and did not claim that her health was 
worse on February 11 than it had been on February 
10. The application was assigned to a different ALJ. 
See id. 99a. 

On January 17, 2014, while her district court case 
was still pending, Hunter received a fully favorable 
decision on her second disability application. Pet. App. 
2a. The ALJ determined, “[a]fter careful consideration 
of the entire record,” that Hunter has severe 
impairments, and that she lacks the residual capacity 
to perform either her past work or other available 
work. Id. 89a. 

Because the two ALJ decisions are irreconcilable, 
Hunter moved in the district court for a remand to the 
Commissioner to reconsider the first decision in light 
of the second. See Pet. App. 33a. The sixth sentence of 
42 U.S.C. § 405(g), the statute that authorizes judicial 
review, provides that “upon a showing that there is 
new evidence which is material and that there is good 
cause for the failure to incorporate such evidence into 
the record in a prior proceeding,” a district court 
reviewing the denial of Social Security benefits may 
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remand the case to the Commissioner and “order 
additional evidence to be taken.” The Commissioner is 
then required to “modify or affirm the Commissioner’s 
findings of fact or the Commissioner’s decision, or 
both,” and to “file with the court any such additional 
and modified findings of fact and decision, and, in any 
case in which the Commissioner has not made a 
decision fully favorable to the individual, a transcript 
of the additional record and testimony upon which the 
Commissioner’s action in modifying or affirming was 
based.” Id. Such remands are known as “sentence six 
remands.”  

In support of her motion, Hunter enclosed the 
favorable ALJ decision, arguing that it constitutes 
material “new evidence” under § 405(g). Pet. App. 33a. 

The district court denied the motion, holding as a 
matter of law that because the favorable ALJ decision 
relates to the period of time after the first application 
was denied, as a formal matter it does not “specifically 
undermine[] a previous finding that before her onset 
date, she was not disabled.” Id. Thus, the district court 
held that the favorable ALJ decision was not material 
to the previous denial. Id.2  

Hunter filed a motion to alter or amend the 
judgment under Federal Rule of Civil Procedure 59(e), 
which was denied. The court noted that the second 
ALJ decision may have “relied on at least some 
evidence post-dating February 10, 2012, which would 

                                            
2 Separately, the district court found that the denial of 

benefits was supported by substantial evidence. Pet. App. 32a.  
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not be material to this case.” Pet. App. 39a (describing 
a “recent” MRI). It reiterated its conclusion that 
Hunter “failed to produce evidence, other than the 
subsequent award of benefits, showing that she was 
disabled on or before the date of the first disability 
determination.” Id. 40a. 

2. Hunter appealed to the Eleventh Circuit. On 
appeal, the Commissioner argued that Hunter’s 
request for a remand fails as a matter of law:  “The 
only additional evidence Claimant submitted was a 
subsequent ALJ decision finding her disabled the day 
after the ALJ’s decision at issue in this appeal. This 
evidence is temporally irrelevant because it is from 
after the ALJ’s decision and does not relate to relevant 
period.” Comm’r C.A. Br. 23.  

The Eleventh Circuit affirmed. But while the 
district court held—and the government argued—that 
Hunter’s favorable decision was not material to the 
prior denial, the Eleventh Circuit went even further to 
hold that the favorable decision was not even 
“evidence for purposes of § 405(g)” at all. Pet. App. 7a.  

The court of appeals acknowledged that the 
government’s materiality argument is weak at best 
because Hunter’s two ALJ decisions are “seemingly 
irreconcilable.” Id. 3a, 5a. It further acknowledged 
that this case is indistinguishable from the Ninth 
Circuit’s decision in Luna v. Astrue, 623 F.3d 1032 (9th 
Cir. 2010), which “held that the later favorable 
decision was new and material evidence warranting 
remand for ‘further consideration of the factual issues 
. . . to determine whether the outcome of the first 
application should be different.’” Pet. App. 5a (quoting 
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Luna, 623 F.3d at 1035). However, the Eleventh 
Circuit explained, “Luna represents only one side in a 
circuit split. On the other side is the Sixth Circuit’s 
decision in Allen v. Commissioner of Social Security, 
561 F.3d 646 (6th Cir. 2009), which involved 
materially indistinguishable facts” and reached the 
opposite conclusion. Pet. App. 5a. 

The Eleventh Circuit then announced that “[t]he 
Sixth Circuit’s position is correct, the Ninth Circuit’s is 
wrong.” Id. 6a. Without citing any authority for the 
proposition, the court of appeals held that “a later 
favorable decision is not evidence for § 405(g) 
purposes.” Id. The court reasoned that because judicial 
review of administrative determinations is deferential, 
“there is no inconsistency in finding that two 
successive ALJ decisions are supported by substantial 
evidence even when those decisions reach opposing 
conclusions,” such that “the mere existence of a later 
favorable decision by one ALJ does not undermine the 
validity of another ALJ’s earlier unfavorable decision 
or the factfindings upon which it was premised.” Id.  

The Eleventh Circuit also affirmed the district 
court’s decision on the merits, determining that 
“[b]ecause the ALJ’s rationale was adequate” in 
denying petitioner’s first application for benefits, the 
adverse decision should stand. Id. 8a. 

This petition followed. 
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REASONS FOR GRANTING THE WRIT 

I. The Circuits Are In Open Conflict Over The 
Question Presented. 

As the Eleventh Circuit acknowledged, its decision 
deepens an existing split between the Sixth and the 
Ninth Circuits, which have reached opposing 
conclusions on the question presented in precedential 
decisions. The decision below also is inconsistent with 
precedent from the Fourth and Fifth Circuits. And, as 
a litany of additional lower court decisions illustrate, 
those courts widely and vigorously disagree over how 
to apply sentence six to the regularly recurring facts of 
this case. 

1. The Eleventh Circuit agreed with the Sixth 
Circuit’s decision in Allen v. Commissioner of Social 
Security, 561 F.3d 646 (6th Cir. 2009). The claimant 
there received an unfavorable decision, and then, 
“[w]hile the initial ALJ’s decision denying benefits was 
pending before the Appeals Council, Allen again 
applied for disability benefits” and received a favorable 
decision finding him “to be disabled starting 
September 12, 2006, the day after the ALJ’s initial 
decision.” Id. at 649-50. On judicial review of the 
unfavorable decision, the claimant argued “that the 
subsequent favorable determination serves as new, 
material evidence requiring a remand to the agency 
under sentence six of § 405(g).” Id. at 650-51. 

The Sixth Circuit rejected the argument, holding 
“that a subsequent favorable decision itself, as opposed 
to the evidence supporting the subsequent decision, 
does not constitute new and material evidence under 
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§ 405(g).” Id. at 653. The court reasoned that sentence-
six remands are intended only to ensure that the ALJ 
considers all relevant evidence, and not to address the 
correctness of the outcome of the administrative 
proceeding. Id. But if “a subsequent favorable 
decision” . . . could itself be ‘new evidence’ under 
sentence six, the only way that it might change the 
outcome of the initial proceeding is by the power of its 
alternative analysis of the same evidence”—a result 
that the Sixth Circuit concluded would be at odds with 
the purpose of the remand. Id. 

Allen was not unanimous. Judge Clay dissented, 
arguing that because the record did not show what 
evidence had been presented with the second 
application, it was impossible for the court to 
“determine whether there is ‘new evidence which is 
material’ underlying the subsequent determination of 
disability that would support a sentence six remand.” 
Id. at 655 (Clay, J., dissenting). Judge Clay therefore 
would have remanded the case to the Commissioner. 

2. In Luna v. Astrue, 623 F.3d 1032 (9th Cir. 
2010), the Ninth Circuit ordered a remand on facts 
that are essentially indistinguishable from this case. 
The claimant, Carmen Luna, initially was denied 
benefits on the ground that she retained the residual 
capacity to perform some work. Id. at 1033-34. She 
sought judicial review and also filed another 
application for benefits, taking the common approach 
of alleging a disability onset date one day after the 
date of her previous denial. The second application 
was granted. Id. at 1034. Before the district court, 
Luna argued that the subsequent favorable decision 
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entitled her to a decision reversing the prior denial. Id. 
By contrast, the Commissioner—taking the opposite 
position from the one advocated in this case—argued 
instead that a sentence six remand for further 
administrative proceedings was the appropriate 
course. See id. at 1034. 

The Ninth Circuit agreed with the Commissioner 
that “‘in certain circumstances, an award based on an 
onset date coming in immediate proximity to an earlier 
denial of benefits is worthy of further administrative 
scrutiny to determine whether the favorable event 
should alter the initial, negative outcome on the 
claim.’” Id. (quoting Bradley v. Barnhart, 463 F. Supp. 
2d 577, 580-81 (S.D. W. Va. 2006)). The court of 
appeals elaborated that because it could not “conclude 
based on the record . . . whether the decisions 
concerning Luna were reconcilable or inconsistent . . . 
remand for further factual proceedings was an 
appropriate remedy.” Id. at 1035. 

In the years since Luna was decided, the Ninth 
Circuit has repeatedly held that a sentence six remand 
is appropriate when a subsequent favorable decision 
cannot easily be reconciled with an earlier denial. See 
Vera v. Colvin, No. 14-55114, 2016 WL 696543, at *2 
(9th Cir. Feb. 22, 2016) (remanding when two ALJ 
decisions were “not easily reconcilable”) (quotation 
marks omitted); Evans v. Colvin, 525 F. App’x 582, 584 
(9th Cir. 2013) (requiring a remand when the court of 
appeals could not “on this record easily reconcile the 
conflicting decisions by” two ALJs); Nguyen v. Comm’r 
of Soc. Sec. Admin., 489 F. App’x 209, 210 (9th Cir. 
2012) (remanding when the claimant “was found to be 



 

 

 

 

 

 

12 

disabled by a second ALJ shortly after the ALJ issued 
the decision denying benefits that is on appeal”). In 
each of these cases, the Ninth Circuit vacated district 
court decisions denying a remand, and remanded with 
instructions to further remand the case to the 
Commissioner.  

3. The decision below also conflicts with decisions 
from the Fourth and Fifth Circuits holding in a closely 
related context that subsequent administrative 
findings of disability constitute evidence that may 
warrant a remand in Social Security disability cases. 
In Bird v. Commissioner of Social Security Admin., 
699 F.3d 337, 344 (4th Cir. 2012), the Fourth Circuit 
held that an ALJ erred by failing to consider a positive 
disability decision by the Veterans Administration 
(VA) that was issued after the claimant’s eligibility for 
Social Security benefits ended, but still spoke to 
whether he was disabled during the period of his 
eligibility. The court of appeals explained that “under 
the regulations implementing the Social Security Act,” 
the Social Security Administration “will accept 
another agency’s disability determination as evidence 
of a claimant’s condition,” and such a determination 
“cannot be ignored and must be considered.” Id. at 343 
(quotation marks omitted). Similarly, in Latham v. 
Shalala, 36 F.3d 482, 483 (5th Cir. 1994), the 
claimant’s Social Security disability benefits 
application was denied, but the VA subsequently 
deemed him disabled. Id. The Fifth Circuit determined 
that a sentence six remand was appropriate because 
“[t]here exists a reasonable possibility that the VA 
rating would have changed the Secretary’s 
determination.” Id.  
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Although these cases involved subsequent 
favorable decisions by a different federal agency (the 
VA), their reasoning applies with full force here. As 
district courts interpreting Bird have explained, “‘if a 
subsequent decision by another agency is evidence, 
then it follows that a subsequent decision by the Social 
Security Administration itself also is evidence.’” 
Woodall v. Colvin, No. 5:12-CV-357-D, 2013 WL 
4068142, at *6 (E.D.N.C. Aug. 12, 2013) (quoting 
Outlaw v. Colvin, No. 5:11-CV-647-FL, 2013 WL 
1309372, at *3 (E.D.N.C. Mar. 28, 2013)). Similarly, 
district courts in the Fifth Circuit have followed 
Latham to remand cases involving subsequent 
favorable disability determinations. See, e.g., 
Domingue v. Astrue, No. CIV.A. 12-1870, 2013 WL 
1290269, at *1-*2 (E.D. La. Mar. 7, 2013), report and 
recommendation adopted, 2013 WL 1290231 (E.D. La. 
Mar. 28, 2013); Breaux v. Astrue, No. CIV.A. 09-03083, 
2010 WL 2733398, at *3 (E.D. La. June 16, 2010), 
report and recommendation adopted, 2010 WL 
2733330 (E.D. La. July 8, 2010); Fisher v. Astrue, No. 
CIV.A. 08-3630, 2009 WL 3672865, at *2 (E.D. La. Oct. 
28, 2009). Thus, under the precedent of the Fourth and 
Fifth Circuits, the outcome in this case would have 
been different.3 

                                            
3 In perfunctory, unpublished opinions, the Fourth and Fifth 

Circuits reached contrary decisions in cases involving favorable 
subsequent Social Security disability determinations. See Baker v. 
Comm’r of Soc. Sec., 520 F. App’x 228, 229 n.* (4th Cir. 2013); 
Cardenas v. Apfel, No. 98-21085, 2000 WL 554920, at *1 (5th Cir. 
Apr. 17, 2000). Some district courts have refused to follow Baker 
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4. In addition to these precedential circuit court 
decisions, other lower courts have likewise 
acknowledged the circuit conflict and taken sides. 

Three courts of appeals have agreed with the 
Sixth and Eleventh Circuits in non-precedential 
decisions that a subsequent favorable ruling is not 
new, material evidence. See Caron v. Colvin, 600 F. 
App’x 43, 44 (2d Cir. 2015); Gill v. Colvin, No. 13-1792, 
Slip Op. at 5 (1st Cir. April 9, 2014); Cunningham v. 
Comm’r of Soc. Sec., 507 F. App’x 111, 120 (3d Cir. 
2012).4 Numerous district courts have agreed. See, e.g., 
Kruger v. Colvin, No. C 13-3036-MWB, 2014 WL 
2884038, at *5 (N.D. Iowa June 25, 2014); Jirau v. 
Astrue, 715 F. Supp. 2d 814, 825 (N.D. Ill. 2010); 
Dickson v. Astrue, No. 5:07CV00028 HLJ, 2008 WL 
829206, at *1 (E.D. Ark. Mar. 26, 2008). 

On the other hand, several district courts outside 
the Ninth Circuit have held that a subsequent 

                                            
on the ground that it is inconsistent with the Fourth Circuit’s 
precedential opinion in Bird. See Woodall, supra; Outlaw; supra; 
Blackwell v. Colvin, No. 5:12-CV-651-FL, 2013 WL 5739097, at *6 
(E.D.N.C. Oct. 22, 2013).  Others have followed it. See, e.g., 
Mannon v. Colvin, No. 3:12cv07725, 2013 WL 5770524, at *17-19 
(S.D. W. Va. Oct. 24, 2013); Fallon v. Colvin, No. 2:12cv423, 2013 
5423845, at *12 (E.D. Va. Sept. 26, 2013); Dickens v. Comm’r of 
Soc. Sec., Civ. No. SAG-12-3708, 2013 WL 5340921, at *3-4 (D. 
Md. Sept. 20, 2013). The Fifth Circuit’s Cardenas decision has 
never, to our knowledge, been cited.  

4 As just explained in note 3, the Fourth and Fifth Circuit 
also have unpublished opinions agreeing with the Sixth and 
Eleventh Circuits’ rule, but those decisions conflict with 
precedential authority in those circuits. 
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favorable decision warrants a remand. See, e.g., Chudy 
v. Colvin, 10 F. Supp. 3d 203, 206-07 (D. Mass. 2014) 
(acknowledging the “split of authority as to whether a 
subsequent favorable decision can itself be grounds for 
remanding for reconsideration a prior decision adverse 
to a claimant,” and concluding that “Luna and its 
progeny provide a nuanced approach” that is superior 
to Allen); Cortez v. Colvin, No. 13-CV-01361-LTB, 2014 
WL 4470727, at *2 (D. Colo. Sept. 10, 2014); Jackson v. 
Comm’r, Soc. Sec. Admin., No. CIV. SAG-13-3579, 
2014 WL 4471530, at *3 (D. Md. Sept. 8, 2014); 
Kirkpatrick v. Colvin, No. 5:12-CV-263-D, 2013 WL 
1881315, at *2 (E.D.N.C. May 6, 2013); Domingue v. 
Astrue, No. CIV.A. 12-1870, 2013 WL 1290269, at *1-
*2 (E.D. La. Mar. 7, 2013) report and recommendation 
adopted, 2013 WL 1290231 (E.D. La. Mar. 28, 2013); 
Bryant v. Astrue, No. 7:11-CV-54-D, 2012 WL 896147, 
at *2 (E.D.N.C. Mar. 15, 2012); Lively v. Astrue, No. 
10-CV-02416-RBJ, 2012 WL 764463, at *1 (D. Colo. 
Mar. 8, 2012); Laney v. Astrue, No. 7:10-CV-174-FL, 
2011 WL 6046312, at *2 (E.D.N.C. Dec. 5, 2011); 
Smith v. Astrue, No. 5:10-CV-219-FL, 2011 WL 
3905509, at *3 (E.D.N.C. Sept. 2, 2011); Greene v. 
Astrue, No. 10-4087-JTM, 2011 WL 2671313, at *4 (D. 
Kan. July 8, 2011); Chamblin v. Astrue, No. 09-CV-
01955-REB, 2010 WL 3843031, at *3 (D. Colo. Sept. 
24, 2010) amended 2010 WL 5464630 (D. Colo. Dec. 29, 
2010); Floyd v. Astrue, No. 5:09-CV-323-D, 2010 WL 
2326508, at *3 (E.D.N.C. Apr. 26, 2010) report and 
recommendation adopted, 2010 WL 2326506 (E.D.N.C. 
June 8, 2010); Wetselline v. Astrue, No. CIV-07-0321-F, 
2008 WL 1994930, at *2 (W.D. Okla. May 5, 2008); 
Hayes v. Astrue, 488 F. Supp. 2d 560, 565 (W.D. Va. 
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2007); Reichard v. Barnhart, 285 F. Supp. 2d 728, 734 
(S.D. W. Va. 2003). 

These cases illustrate that the circuit conflict is 
both deep and entrenched. Each side in the split is 
fully aware of conflicting decisions in other 
jurisdictions, and neither side has budged. In many 
circuits, whether a remand is available depends 
entirely on the sensibilities of the district court judge 
or the appellate panel that hears the case. Certiorari is 
the only way to restore uniformity to this area of the 
law. 

II. The Question Presented Arises Frequently, 
And Is Important To Claimants And To The 
Orderly Administration Of Social Security 
Disability Benefits. 

Certiorari is warranted because the question 
presented arises frequently, and is undeniably 
important to claimants and to the administration of 
the Social Security disability benefits system. 

1. The question presented arises frequently 
because the fact pattern in this case is commonplace. 
When a claimant receives a decision denying benefits 
that she believes is incorrect, the most prudent course 
of action is to file a new application while also seeking 
judicial review. That is because administrative and 
judicial review of ALJ decisions is deferential, but new 
applications receive a fresh, thorough look.  

Under the Commissioner’s rules, however, the 
adverse decision is res judicata with respect to the 
entire time period covered by that decision. See 20 
C.F.R. § 416.1457(c)(1). Thus, a claimant filing a 
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second application must allege a later onset date. See 
HALLEX § I-4-2-101. Naturally, most claimants allege 
an onset date one day after the previous denial.  

Because so many claimants submit multiple 
applications, irreconcilable ALJ decisions are typical, 
as are sentence six remand requests based on such 
decisions. In the cases already cited in this brief, at 
least twenty involve subsequent favorable decisions 
with disability onset dates one day after a previous 
denial. Several more involve onset dates that are less 
than a month after denial.  

These decisions, although numerous, necessarily 
understate the frequency with which this issue arises. 
That is because we have not even attempted to be 
comprehensive—nor could we hope to be, because 
many decisions granting or denying a section six 
remand will be interlocutory orders that never make 
their way onto services like Westlaw or LexisNexis. 
There is also no reason to suspect that the trend 
toward conflicting ALJ decisions will abate, and so the 
question presented will remain salient indefinitely 
unless this Court resolves it. 

2. For a claimant who cannot work due to 
disability, the erroneous loss of years of benefits can be 
devastating. Statistics collected by the Social Security 
Administration show that the “median adjusted family 
income for disabled workers is about half of the 
median for others aged 18-64.” Social Security 
Administration, Income of Disabled-Worker 
Beneficiaries 6 (2001), https://www.ssa.gov/policy/docs/
chartbooks/income_workers/di_chart.pdf. Social 
security income is also “the dominant source of family 
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income for disabled workers in the two lowest income 
quintiles,” i.e., workers who make less than 
approximately $15,000 per year. Id. at 14. At these 
income levels, an erroneous benefits decision can make 
the difference between having a roof, or not—a 
situation that can be life-threatening for a severely 
disabled claimant. Moreover, the denial of benefits 
affects not only the claimants, but also their families 
and children, who may rely on those payments for 
basic necessities.  

3. The question presented is also important to the 
orderly administration of the Social Security disability 
benefits system. As the cases cited above demonstrate, 
ALJs frequently disagree about the proper result in a 
disability case, and that disagreement—if left 
unresolved—makes the decision-making process look 
arbitrary and unfair. A rule that prevents sentence six 
remands in such cases guarantees that regretful 
outcome. 

On the other hand, preserving the possibility of a 
sentence six remand in cases where ALJs disagree 
about a claimant’s disability creates a straightforward 
and cost-effective way to correct erroneous decisions 
and facilitate consistent outcomes. On remand, the 
Commissioner can determine whether all of the 
relevant evidence was appropriately considered, and 
can modify its findings—or not—accordingly. Because 
the district court retains jurisdiction over the case 
during the pendency of the remand, the case can then 
go back to the court for an efficient resolution once the 
record is complete, assuming that further litigation is 
necessary at all. 
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III. The Eleventh Circuit’s Decision Is 
Manifestly Wrong. 

1. Certiorari is also warranted because the 
Eleventh Circuit reached the wrong result for the 
wrong reasons. In concluding that subsequent 
favorable ALJ decisions are not “evidence” at all, the 
Eleventh Circuit advanced an argument that even the 
government spurned in its briefing. In fact, the 
government itself repeatedly described the subsequent 
ALJ decision as “evidence,” Comm’r C.A. Br. 16, 23, 44, 
and further stated that the “issue in this case is 
whether the subsequent decision is material,” id. 47 
n.10. 

The government’s concessions were well-founded. 
In the Social Security regulations, the word “evidence” 
means “anything you or anyone else submits to us or 
that we obtain that relates to your claim.” 20 C.F.R. 
§ 404.1512(b). The definition elaborates that 
“[e]vidence includes, but is not limited to . . . 
[d]ecisions by any governmental or nongovernmental 
agency about whether or not you are disabled or 
blind.” Id. § 404.1512(b)(1)(v). Under this definition, a 
decision by an ALJ finding Hunter disabled within the 
meaning of the disability statute plainly is evidence 
that she is, in fact, disabled. The Eleventh Circuit’s 
contrary decision, which failed to account for this 
authority, is egregiously wrong. See Pet. App. 6a-7a. 

2. That leaves the question whether the district 
court or the government’s theory, i.e., that the 
subsequent decision is not “material” because it relates 
to a later time period, is correct. On the facts of this 
case—which are typical—the subsequent decision is 
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material because it is irreconcilable with the prior 
denial, and therefore undermines confidence in that 
denial.  

At the outset, the bar for materiality is not high. 
The evidence must merely be “relevant and probative 
so that there is a reasonable possibility that it would 
change the administrative result.” Pet. App. 4a. In 
another context, this Court has held that the phrase 
“reasonable possibility” requires less than even a 
probability. See INS v. Stevic, 467 U.S. 407, 425 
(1984). In cases setting describing the standard for a 
sentence six remand, this Court has explained that a 
remand is “appropriate when the district court learns 
of evidence not in existence or available to the 
claimant at the time of the administrative proceeding 
that might have changed the outcome of that 
proceeding.” Sullivan v. Finkelstein, 496 U.S. 617, 626 
(1990); see also Melkonyan v. Sullivan, 501 U.S. 89, 98 
(1991) (stating that a sentence six remand is 
appropriate when new evidence “might have changed 
the outcome of the prior proceeding”). Again—a 
showing of probability is not required. 

The Social Security Administration’s HALLEX 
manual confirms that in the ordinary case, a 
subsequent favorable decision meets this standard. As 
HALLEX explains, “if the subsequent claim is allowed 
while the prior claim is pending in court or the court 
remands the prior claim, the Appeals Council (AC) 
must determine the effect, if any, of such action on the 
other claim.” HALLEX § I-4-2-101 (emphasis added). 
In the process, the Appeals Council must “consider all 
the evidence in the Administration’s (SSA’s) 
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possession when it decides whether a prior ALJ denial 
and a subsequent allowance can be ‘reconciled.’” Id. By 
requiring the Appeals Council to consider subsequent 
decisions, the Commissioner’s rules and procedures at 
least implicitly recognize their materiality—especially 
when the decisions are not reconcilable. 

The Commissioner’s past litigation practice 
likewise confirms the materiality of a subsequent 
favorable decision. The Commissioner has never taken 
the position that subsequent favorable decisions are 
categorically immaterial. In Luna, for example, it was 
the Commissioner who urged a sentence six remand 
after the claimant received a favorable subsequent 
decision. See 623 F.3d at 1034. The same was true in 
Pereira v. Astrue, No. CV-10-0014-PHX-GMS, 2011 
WL 251455, at *1 (D. Ariz. Jan. 26, 2011). And in 
Domingue, Breaux, and Floyd, all cited above, the 
Commissioner did not object to the magistrate judges’ 
reports and recommendations advising a remand. See 
2013 WL 1290231, at *1; 2010 WL 2733330, at *1; 
2010 WL 2326506, at *1.5 These litigating decisions 
only make sense if the subsequent decisions are—or at 
least can be—material.   

Here, Hunter was deemed not to be disabled on 
February 10, 2012, and then to be disabled one day 
later. Nothing significant happened in those 24 hours 

                                            
5 There may well be other cases in which the Commissioner 

has accepted a remand on the basis of a subsequent favorable 
decision, but they will be hard to find because the briefs in such 
cases are not publicly available. 
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that could have changed the result, and so the two 
decisions are irreconcilable. The impairments that the 
second ALJ found were alleged in Hunter’s original 
application. And although the evidence supporting the 
second application is not in the judicial record, the 
second ALJ decision makes it clear that there was at 
least a substantial overlap in the evidence: the same 
experts were consulted about the same ailments, for 
example. To the extent any of the medical evidence 
underlying the second application was new, it 
nevertheless spoke to Hunter’s health during the 
period of her first application because of the temporal 
proximity between the onset date and the denial date. 
That is why even the Eleventh Circuit repeatedly 
recognized that the two decisions in this case are 
“seemingly irreconcilable.” Pet. App. 3a, 5a.6 

Because the decisions cannot be reconciled, it is at 
least “reasonably possible” that if the first ALJ 
considered the second decision, she would reach a 

                                            
6 The Eleventh Circuit also stated that “there is no 

inconsistency in finding that two successive ALJ decisions are 
supported by substantial evidence even when those decisions 
reach opposing conclusions.” Pet. App. 6a. That is a bit of an 
overstatement: plainly, there is some inconsistency if the two 
decisions relate to the same ailments, and to adjacent time 
periods. But even if the court of appeals is correct that such a 
finding of consistency is possible, the standard for a sentence six 
remand is not that the existence of the second decision must 
prove that the first decision was unsupported by substantial 
evidence. It is instead that the second decision must raise the 
reasonable possibility that the first decision should have come out 
differently. Pet. App. 4a.  
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different result. Sentence six does not require more 
than that. On this record, the proper course was for 
the district court to remand the case to the 
Commissioner so that the Commissioner could, in the 
first instance, determine whether to leave the prior 
decision on the books, or instead modify it to 
acknowledge that Hunter was in fact disabled while 
her first application was pending.  

CONCLUSION  

For the foregoing reasons, the petition for a writ of 
certiorari should be granted.  
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APPENDIX A 

 

[PUBLISH] 

In The United States Court of Appeals 
For The Eleventh Circuit. 

___________________________ 

No. 15-12625 

Non-Argument Calendar 

_______________________________ 

D.C. Docket No. 4:13-cv-00391-SLB 

_______________________________ 

SONYA HUNTER, 

Plaintiff-Appellant. 

Versus 

SOCIAL SECURITY ADMINISTRATION, 
COMMISSIONER, 

Defendant-Appellee. 

_______________________________ 

Appeal from the United States District Court 
for the Northern District of Alabama 

_______________________________ 

(December 15, 2015) 

 

Before ED CARNES, Chief Judge, TJOFLAT, and 
WILLIAM PRYOR, Circuit Judges. 

ED CARNES, Chief Judge: 
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Sonya Hunter appeals the district court’s order 
denying her motion for remand and affirming the 
Social Security Commissioner’s final decision to deny 
her application for disability insurance benefits. 
Hunter contends that the district court should have 
remanded the case to the Commissioner for further 
proceedings to consider new evidence. She also 
contends that the decision should be reversed because 
its finding that she was able to perform light work was 
not supported by substantial evidence, and because 
the Administrative Law Judge did not give sufficient 
weight to the opinion of her treating physician. 

I. 

This case arises from Hunter’s two successive 
applications for disability insurance benefits and the 
resulting decisions from two different ALJs. Hunter 
filed her first application in May 2010, alleging a 
disability onset date of March 3, 2009. After a hearing, 
the ALJ denied that application on February 10, 2012, 
finding that Hunter was not disabled during the 
period of time beginning on the alleged disability onset 
date and ending on the date of denial. After the 
Appeals Council denied Hunter’s request for review, 
she appealed the ALJ’s decision to the district court. 

Meanwhile, Hunter filed a second application for 
disability insurance benefits, in which she alleged a 
disability onset date of February 11, 2012, the day 
after the first ALJ denied her previous application. 
While the appeal of the first decision was still pending 
in the district court, a different ALJ approved Hunter’s 
second application, finding that she was disabled as of 
the disability onset date alleged in that application. 
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(For obvious reasons, she does not appeal that 
decision.) In short, the second ALJ found that Hunter 
was disabled on February 11, 2012, even though the 
first ALJ found that she was not disabled just one day 
earlier on February 10, 2012.  

In light of those seemingly irreconcilable 
outcomes, Hunter moved the district court to remand 
the first ALJ’s unfavorable decision to the 
Commissioner for further proceedings. She argued 
that the second ALJ’s favorable decision was new and 
material evidence warranting reconsideration of her 
initial application. She also argued that the first 
decision should be reversed because it was not 
supported by substantial evidence and because the 
ALJ failed to give sufficient weight to the opinion of 
her treating physician. The district court rejected 
those arguments, denied Hunter’s motion to remand, 
and affirmed the first ALJ’s decision. After the district 
court denied her motion to amend or alter the 
judgment, Hunter appealed. 

II. 

42 U.S.C. § 405(g) “permits courts to remand a 
case to the Social Security Administration for 
consideration of newly discovered evidence.”1 Falge v. 

                                            
1 This is often referred to as a “sentence six remand” because 

it is authorized by the sixth sentence in § 405(g). See Ingram v. 
Comm’r of Soc. Sec. Admin., 496 F.3d 1253, 1261 (11th Cir. 2007). 
(“The sixth sentence of section 405(g) provides a federal court the 
power to remand the application for benefits to the Commissioner 
for the taking of additional evidence upon a showing that there is 
new evidence which is material and that there is good cause for 
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Apfel, 150 F.3d 1320, 1323 (11th Cir. 1998). To obtain 
a remand under that provision, “the claimant must 
establish that: (1) there is new, noncumulative 
evidence; (2) the evidence is ‘material,’ that is, relevant 
and probative so that there is a reasonable possibility 
that it would change the administrative result, and (3) 
there is good cause for the failure to submit the 
evidence at the administrative level.” Caulder v. 
Bowen, 791 F.2d 872, 877 (11th Cir. 1986).  

Hunter contends that the earlier unfavorable 
decision should be remanded to the Commissioner for 
further consideration because the second favorable 
decision constitutes new and material evidence for 
purposes of § 405(g). In support of that contention, she 
relies primarily on the Ninth Circuit’s decision in 
Luna v. Astrue, 623 F.3d 1032 (9th Cir. 2010).2 Like 
this case, Luna involved a claimant’s two successive 
applications for disability insurance benefits and two 

                                            
the failure to incorporate such evidence into the record in a prior 
proceeding.”) (quotation marks omitted).   

2 Hunter also cites our unpublished opinion in Carroll v. 
Social Security Administration, Commissioner, 453 F. App’x 889 
(11th Cir. 2011). That opinion observed that a later favorable 
decision was new evidence for purposes of § 405(g), but ultimately 
concluded that the decision was not material because it was 
issued nearly a year and a half after the initial unfavorable 
decision. Id. at 892. Our “[u]npublished opinions are not 
considered binding precedent,” although “they may be cited as 
persuasive authority.” 11th Cir. R. 36-2; see also United States v. 
Irey, 612 F.3d 1160, 1215 n.34 (11th Cir. 2010) (en banc) 
(“Unpublished opinions are not precedential . . . .”). We are 
neither bound nor persuaded by Carroll.    



 

 

 

 

 

 

5a 

seemingly irreconcilable ALJ decisions. An earlier 
decision denied the claimant’s first application, finding 
that she was not disabled on or before January 27, 
2006, while a later decision granted the claimant’s 
second application, finding that she was disabled as of 
January 28, 2006. Id. at 1033-34. Under those 
circumstances, the Ninth Circuit held that the later 
favorable decision was new and material evidence 
warranting remand for “further consideration of the 
factual issues . . . to determine whether the outcome of 
the first application should be different.” Id. at 1035.  

As Hunter acknowledges, however, Luna 
represents only one side in a circuit split. On the other 
side is the Sixth Circuit’s decision in Allen v. 
Commissioner of Social Security, 561 F.3d 646 (6th 
Cir. 2009), which involved materially 
indistinguishable facts. An earlier decision denied the 
claimant’s first application, finding that he was not 
disabled on or before September 11, 2006, while a later 
decision granted the claimant’s second application, 
finding that he was disabled as of September 12, 2006. 
Id. at 648-50. Unlike the Ninth Circuit, the Sixth 
Circuit rejected the notion that “the mere existence of 
the subsequent decision in [the claimant’s] favor, 
standing alone,” warranted reconsideration of the first 
application. Id. at 653. The court explained that “a 
subsequent favorable decision itself, as opposed to the 
evidence supporting the subsequent decision, does not 
constitute new and material evidence under § 405(g).” 
Id. Because the claimant rested his case for remand 
solely on the later decision, the Sixth Circuit concluded 
that he had not satisfied his burden for obtaining a 
remand. Id. at 654.  
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The Sixth Circuit’s position is correct, the Ninth 
Circuit’s is wrong. A decision is not evidence any more 
than evidence is a decision. Holding, as we do, that a 
later favorable decision is not evidence for § 405(g) 
purposes is also supported by the limited scope of 
judicial review of the ALJ’s decision. We must affirm if 
it is supported by substantial evidence. Black 
Diamond Coal Min. Co. v. Dir., OWCP, 95 F.3d 1079, 
1082 (11th Cir. 1996). Substantial evidence “means 
such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Id. A 
preponderance of the evidence is not required. Moore v. 
Barnhart, 405 F.3d 1208, 1211 (11th Cir. 2005). In 
determining whether substantial evidence supports a 
decision, we give great deference to the ALJ’s 
factfindings. Black Diamond Coal Min. Co., 95 F.3d at 
1082.  

In light of our deferential review, there is no 
inconsistency in finding that two successive ALJ 
decisions are supported by substantial evidence even 
when those decisions reach opposing conclusions. 
Faced with the same record, different ALJs could 
disagree with one another based on their respective 
credibility determinations and how each weighs the 
evidence. Both decisions could nonetheless be 
supported by evidence that reasonable minds would 
accept as adequate. Because of that possibility, the 
mere existence of a later favorable decision by one ALJ 
does not undermine the validity of another ALJ’s 
earlier unfavorable decision or the factfindings upon 
which it was premised. See Allen, 561 F.3d at 653.  
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In this case, the only “new evidence” Hunter cites 
in support of her request for remand is the later 
favorable decision. In light of our holding today, that 
decision is not evidence for purposes of § 405(g). 
Because Hunter does not offer any other new evidence, 
she has not established that remand is warranted. See 
Caulder, 791 F.2d at 876-77. 

III. 

Hunter next contends that the ALJ’s decision 
should be reversed because it was not supported by 
substantial evidence. She specifically challenges the 
ALJ’s conclusion that she was not disabled based on 
its finding that she was able to perform light work. 
Substantial evidence supports the decision here. The 
ALJ considered doctors’ reports, medical records, 
testimony of vocational experts, and other evidence. A 
majority of the doctors opined that Hunter could 
perform basic work-related activities, such as sitting, 
standing, or walking. The medical records and MRI 
scans revealed only minor problems, which did not 
preclude light work. The vocational expert testified 
that a person with Hunter’s characteristics and 
impairments was nonetheless qualified for certain 
occupations in the national economy. Reasonable 
minds could accept that evidence, taken together, as 
sufficient to support the ALJ’s conclusion that Hunter 
was able to perform light work. See Black Diamond 
Coal Min. Co., 95 F.3d at 1082; Moore, 405 F.3d at 
1211. 

IV. 

Finally, Hunter contends that the ALJ did not 
give adequate weight to the opinion of her treating 
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physician. Although the testimony of a treating 
physician is generally entitled to “substantial or 
considerable weight,” the ALJ may discount that 
testimony when there is “good cause.” See Lewis v. 
Callahan, 125 F.3d 1436, 1440 (11th Cir. 1997). Good 
cause exists “where the doctor’s opinion was not 
bolstered by the evidence, or where the evidence 
supported a contrary finding.” Id. We will not second 
guess the ALJ about the weight the treating 
physician’s opinion deserves so long as he articulates a 
specific justification for it. See Moore, 405 F.3d at 
1212.  

Here the ALJ did just that. Hunter’s treating 
physician opined, among other things, that she was 
incapable of bending, that she was totally disabled, 
and that she should receive disability benefits. The 
ALJ found that opinion inconsistent with the medical 
records and other evidence, and gave it less weight on 
that basis. 

Because the ALJ’s rationale was adequate, we will 
not disturb the credibility determination. See Lewis, 
125 F.3d at 1440. 

AFFIRMED. 
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APPENDIX B 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

 

SONYA HUNTER, Plaintiff, 

v. 

CAROLYN W. COLVIN, ACTING COMMISSIONER 
OF SOCIAL SECURITY, Defendant. 

 

No. 4:13-CV-0391-SLB 

Signed Sept. 8, 2014 

 

MEMORANDUM OPINION 

SHARON LOVELACE BLACKBURN, District 
Judge: 

Plaintiff Sonya Hunter brings this action pursuant 
to 42 U.S.C. § 405(g), seeking review of the final 
decision of the Commissioner of Social Security 
denying her application for a period of disability and 
disability insurance benefits [“DIB”]. (Doc. 1.)1 She has 
filed a Motion to Remand Pursuant to Sentence 6 and 
attached a decision, dated January 17, 2014, awarding 
her disability. (Doc. 13; doc. 13-1.) Upon review of the 
record and the relevant law, the court is of the opinion 

                                            
1 Reference to a document number, [“Doc. ——”], refers to 

the number assigned to each document as it is filed in the court’s 
record. 
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that Ms. Hunter’s Motion to Remand Pursuant to 
Sentence 6, (doc. 13), is due to be denied, and the 
Commissioner’s decision is due to be affirmed. 

I. PROCEDURAL HISTORY 

Plaintiff initially filed an application for DIB on 
May 4, 2010, alleging a disability onset date of May 3, 
2009, (R. 150),2 due to “nerve damage from 2 prior 
cervical surgeries fusion, severe nerve pain, 
fibromyalgia, depression, anxiety, thyroid condition, 
and sciatica with nerve pain in leg,” (R. 153). After the 
Social Security Administration [“SSA”] denied her 
application, she requested a hearing before an 
Administrative Law Judge [“ALJ”], which was held on 
December 21, 2011. (R. 10.) After the hearing, the ALJ 
found that plaintiff did not have an impairment or a 
combination of impairments listed in, or medically 
equivalent to one listed in, the Listing of Impairments. 
(R. 13); see 20 C.F.R. § 404.1520(d). The ALJ also 
found that plaintiff retained the residual functional 
capacity to perform light work with some specific 
restrictions, (R. 16), and that there are jobs in the 
national economy that would accommodate plaintiff’s 
limitations, (R. 27). In light of these findings, the ALJ 
denied plaintiff’s request for a period of disability and 
DIB on February 10, 2012. (R. 28-29.) 

Plaintiff then requested the Appeals Council to 
review the ALJ’s decision. (R. 1.) The Appeals Council 
found no reason under its rules to review the ALJ’s 

                                            
2 Reference to a record number, [“R. ——”], refers to the page 

number in the entire record provided to the court. 
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decision, and it denied her request for review. (Id.) 
Therefore, the ALJ’s decision is the final decision of 
the Commissioner. (Id.) 

Following denial of review by the Appeals Council, 
Ms. Hunter filed an appeal in this court. (Doc. 1.) She 
requests “relief or judgment as the [c]ourt may deem 
just and equitable.” (Id. at 2.) After filing her appeal, 
Ms. Hunter filed a Motion to Remand Pursuant to 
Sentence 6 of 42 U.S.C. § 405(g). (Doc. 13.) 

II. STANDARD OF REVIEW 

A. MOTION TO REMAND 

“Section 405(g) permits a district court to remand 
an application for benefits to the Commissioner . . .  by 
two methods, which are commonly denominated 
‘sentence four remands’ and ‘sentence six remands,’ 
each of which remedies a separate problem.” Ingram v. 
Comm’r of Soc. Sec., 496 F.3d 1253, 1261 (11th Cir. 
2007) (citing 42 U.S.C. § 405(g)). “The sixth sentence of 
section 405(g) provides a federal court the power to 
remand the application for benefits to the 
Commissioner for the taking of additional evidence 
upon a showing ‘that there is new evidence which is 
material and that there is good cause for the failure to 
incorporate such evidence into the record in a prior 
proceeding.’” Ingram, 496 F.3d at 1261 (quoting 42 
U.S.C. § 405(g)). “[A] sentence six remand is 
appropriate only when the claimant submits evidence 
for the first time to the district court that might have 
changed the outcome of the administrative 
proceeding.” Timmons v. Comm’r of Soc. Sec., 522 F. 
App’x 897, 902 (11th Cir. 2013) (citing Ingram, 496 
F.3d at 1267-68). “New evidence is material, and thus 
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warrants a remand, if ‘there is a reasonable possibility 
that the new evidence would change the 
administrative outcome.’” Id. at 902-903 (citing Hyde 
v. Bowen, 823 F.2d 456, 459 (11th Cir. 1987)). 

B. APPEAL OF THE  
COMMISSIONER’S DECISION 

In reviewing claims brought under the Social 
Security Act, this court “is limited to an inquiry into 
whether there is substantial evidence to support the 
findings of the Commissioner, and whether the correct 
legal standards were applied.” Wilson v. Barnhart, 284 
F.3d 1219, 1221 (11th Cir. 2002); see also Lamb v. 
Bowen, 847 F.2d 698, 701 (11th Cir. 1988). The court 
gives deference to factual findings and reviews 
questions of law de novo. Cornelius v. Sullivan, 936 
F.2d 1143, 1145 (11th Cir. 1991). The court “may not 
decide the facts anew, reweigh the evidence, or 
substitute [its] judgment for that of the 
[Commissioner]; rather [it] must scrutinize the record 
as a whole to determine if the decision reached is 
reasonable and supported by substantial evidence.” 
Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 
1990) (quoting Bloodsworth v. Heckler, 703 F.2d 1233, 
1239 (11th Cir. 1983)) (internal quotations and other 
citation omitted). “The Commissioner’s factual findings 
are conclusive if supported by substantial evidence.” 
Wilson, 284 F.3d at 1221 (citing Martin, 894 F.2d at 
1529; Allen v. Bowen, 816 F.2d 600, 602 (11th Cir. 
1987)). “Substantial evidence is more than a scintilla 
and is such relevant evidence as a reasonable person 
would accept as adequate to support a conclusion.” 
Winschel v. Comm’r of Soc. Sec., 631 F.3d 1176, 1178 
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(11th Cir. 2011) (internal quotations and citations 
omitted). 

The court reviews the Commissioner’s conclusions 
of law de novo. Cornelius, 936 F.2d at 1145. “[N]o . . .  
presumption of validity attaches to the 
[Commissioner’s] conclusions of law.” Wiggins v. 
Schweiker, 679 F.2d 1387, 1389 (11th Cir. 1982). 

III. DISCUSSION 

A. THE FIVE-STEP EVALUATION 

The regulations require the Commissioner to 
follow a five-step sequential evaluation to determine 
whether a claimant is eligible for a period of disability 
and/or DIB. See 20 C.F.R. § 404.1520(a)(1)-(2); 20 
C.F.R. § 416.920(a)(1)-(2); Bowen v. City of New York, 
476 U.S. 467, 470, 106 S.Ct. 2022, 90 L.Ed.2d 462 
(1986). “[A]n individual shall be considered to be 
disabled for purposes of [determining eligibility for 
DIB] if [she] is unable to engage in any substantial 
gainful activity by reason of any medically 
determinable physical or mental impairment which 
can be expected to result in death or which has lasted 
or can be expected to last for a continuous period of not 
less than twelve months.” 42 U.S.C. § 1382c(a)(3)(A); 
see also § 416(i)(1); § 423(d)(1)(A). The specific steps in 
the evaluation process are as follows: 

1. Substantial Gainful Employment 

First, the Commissioner must determine whether 
the claimant is engaged in “substantial gainful 
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activity.” Bowen v. Yuckert, 482 U.S. 137, 137 (1987).3 
If the claimant is engaged in substantial gainful 
activity, the Commissioner will find that the claimant 
is not disabled, regardless of the claimant’s medical 
condition or her age, education, and work experience. 
20 C.F.R. § 404.1520(b); § 416.920(b). “Under the first 
step, the claimant has the burden to show that she is 
not currently engaged in substantial gainful activity.” 
Reynolds-Buckley v. Comm’r of Soc. Sec., 457 F. App’x 
862, 863 (11th Cir. 2012).4  

                                            
3 20 C.F.R. § 404.1572 and § 416.972 define “substantial 

gainful activity”: 

(a) Substantial work activity. Substantial work activity 
is work activity that involves doing significant physical 
or mental activities. Your work may be substantial even 
if it is done on a part-time basis or if you do less, get 
paid less, or have less responsibility than when you 
worked before. 

(b) Gainful work activity. Gainful work activity is work 
activity that you do for pay or profit. Work activity is 
gainful if it is the kind of work usually done for pay or 
profit, whether or not a profit is realized. 

(c) Some other activities. Generally, we do not consider 
activities like taking care of yourself, household tasks, 
hobbies, therapy, school attendance, club activities, or 
social programs to be substantial gainful activity. 
4 Eleventh Circuit Rule 36-2 provides, in pertinent part, “An 

opinion shall be unpublished unless a majority of the panel 
decides to publish it. Unpublished opinions are not considered 
binding precedent, but they may be cited as persuasive 
authority.” 11th Cir. R. 36-2 (emphasis added). 
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The ALJ found that plaintiff had not engaged in 
substantial gainful activity since her alleged onset 
date of March 3, 2009. (R. 12.) 

2. Severe Impairments 

If the claimant is not engaged in substantial 
gainful activity, the Commissioner must next 
determine whether the claimant suffers from a severe 
impairment or combination of impairments that 
significantly limits the claimant’s physical or mental 
ability to do basic work activities. 20 C.F.R. 
§ 404.1520(a)(4)(ii), (c); § 416.920(a)(4)(ii), (c). “[A] 
‘physical or mental impairment’ is an impairment that 
results from anatomical, physiological, or psychological 
abnormalities which are demonstrable by medically 
acceptable clinical and laboratory diagnostic 
techniques.” 42 U.S.C. § 423(d)(3); § 1382c(a)(3)(D). 
The regulations provide: “[I]f you do not have any 
impairment or combination of impairments which 
significantly limits your physical or mental ability to 
do basic work activities, we will find that you do not 
have a severe impairment and are, therefore, not 
disabled. We will not consider your age, education, and 
work experience.” 20 C.F.R. § 404.1520(c); § 416.920(c). 
“An impairment can be considered as not severe only if 
it is a slight abnormality which has such a minimal 
effect on the individual that it would not be expected 
to interfere with the individual’s ability to work, 
irrespective of age, education, or work experience.” 
Brady v. Heckler, 724 F.2d 914, 920 (11th Cir. 1984); 
see also 20 C.F.R. § 404.1521(a); § 416.921(a). A 
claimant may be found disabled based on a 
combination of impairments even though none of the 
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individual impairments alone are disabling. Walker v. 
Bowen, 826 F.2d 996, 1001 (11th Cir. 1987); see also 20 
C.F.R. § 404.1523; § 416.923. A claimant has the 
burden to show that she has a severe impairment or 
combination of impairments. Reynolds-Buckley, 457 F. 
App’x at 863. 

The ALJ found that plaintiff had the following 
severe impairments: “status post two cervical 
surgeries performed in 2006, with re-injury in 2009; 
degenerative disc disease of lumbar spine; obesity; 
fibromyalgia; depression; and anxiety.” (R. 12.) The 
ALJ also found that her alleged headaches and thyroid 
conditions were not severe impairments. (R. 12-13.) 

3. The Listings 

If the claimant has a severe impairment, the 
Commissioner must then determine whether the 
claimant’s impairment meets the duration 
requirement and whether it is equivalent to any one of 
the listed impairments. 20 C.F.R. § 404.1520(a)(4)(iii), 
(d)-(e); § 404.1525; § 404.1526. Listed impairments are 
so severe that they prevent an individual from 
performing substantial gainful activity.20 C.F.R. 
§ 416.920(a)(4)(iii), (d)-(e); see 20 C.F.R. pt. 404, 
Subpart P, Appendix 1 [The Listings]. If the claimant’s 
impairment meets or equals a Listing, the 
Commissioner must find the claimant disabled, 
regardless of the claimant’s age, education, and work 
experience. 20 C.F.R. § 404.1520(d); § 416.920(d). The 
claimant has the burden of proving that her 
impairment meets or equals the criteria contained in 
one of the Listings. Reynolds-Buckley, 457 Fed. Appx. 
at 863. 
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The ALJ found that plaintiff did not have an 
impairment or combination of impairments that met 
or medically equaled a Listing. (R. 13.) The ALJ found 
that plaintiff’s impairments did not meet or equal 
musculoskeletal listing 1.04 because “[n]o medical 
tests have shown nerve root compression, spinal 
arachnoiditis or lumbar spinal stenosis.” (R.14.) The 
ALJ also found that plaintiff’s mental impairments did 
not meet or equal the criteria in listings 12.04 or 12.06 
because they did not cause “at least two ‘marked’ 
limitations or one ‘marked’ limitation and ‘repeated’ 
episodes of decompensation,” nor did they cause 
“repeated episodes of decompensation.” (R. 15.) “There 
[was] no indication that a minimal increase in 
demands would cause such decompensation,” and she 
“has not shown an inability to function outside a 
highly supportive living arrangement.” (Id.) 

4. Residual Functional Capacity and Past 
Relevant Work 

If the impairment does not meet or equal the 
criteria of a Listing, the claimant must prove that her 
impairment prevents her from performing her past 
relevant work. See 20 C.F.R. § 404.1520(a)(4)(iv), (f); 
§ 416.920(a)(4)(iv), (f). At step four, the Commissioner 
“will first compare [the Commission’s] assessment of 
[the claimant’s] residual functional capacity [“RFC”] 
with the physical and mental demands of [the 
claimant’s] past relevant work. 20 C.F.R. 
§ 404.1560(b); § 416.960(b). “Past relevant work is 
work that [the claimant has] done within the past 15 
years, that was substantial gainful activity, and that 
lasted long enough for [her] to learn to do it.” 20 C.F.R. 
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§ 404.1560(b)(1); § 416.960(b)(1). If the claimant is 
capable of performing his past relevant work, the 
Commissioner will find he is not disabled. 20 C.F.R. 
§ 404.1560(b)(3); § 416.920(f). The claimant bears the 
burden of establishing that the impairment prevents 
her from performing past work. Reynolds-Buckley, 457 
F. App’x at 863. 

The ALJ found that plaintiff is a younger 
individual (45 years old on the date of the alleged 
onset) with a high school education. (R. 27.) The ALJ 
found that plaintiff 

has the residual functional capacity to perform 
light work as defined in 20 CFR [§ ] 
404.1567(b) except the claimant cannot lift or 
carry more than 10 to 15 pounds . . .  must be 
given the option to alternate between sitting 
and standing every hour . . .  cannot perform 
overhead reaching . . .  can occasionally 
perform stooping, crouching, kneeling, 
crawling and climbing of stairs and ramps, but 
she cannot climb ladders or scaffolds . . .  
cannot perform balancing or be exposed to 
unprotected heights, dangerous machinery or 
extremes of cold . . .  can perform simple work 
tasks, with no interaction with the public and 
brief and superficial interaction with 
coworkers . . .  [with] supportive and non-
confrontational [supervision], [and] with 
occasional oversight. Changes in the workplace 
should be gradually introduced. 

(R. 16.) 
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The ALJ found that plaintiff could not perform 
any of her past relevant work. (R. 27.) 

5. Other Work in the National Economy 

If the claimant establishes that she is unable to 
perform her past relevant work, the Commissioner 
must show that the claimant—in light of her RFC, age, 
education, and work experience—is capable of 
performing other work that exists in substantial 
numbers in the national economy. Reynolds-Buckley, 
457 F. App’x at 863; see also 20 C.F.R. § 404.1520(c)(1); 
§ 416.920(g). The regulations provide: 

If we find that your residual functional 
capacity does not enable you to do any of your 
past relevant work . . .  we will use the same 
residual functional capacity assessment when 
we decide if you can adjust to any other work. 
We will look at your ability to adjust to other 
work by considering your residual functional 
capacity and the vocational factors of age, 
education, and work experience. . . . Any other 
work (jobs) that you can adjust to must exist in 
significant numbers in the national economy 
(either in the region where you live or in 
several regions in the country). 

20 C.F.R. § 404.1560(c)(1); § 416.960(c)(1). If the 
claimant is not capable of performing such other work, 
the Commissioner must find the claimant is disabled. 
20 C.F.R. § 404.1520(g); § 416.920(g). 

The ALJ consulted a Vocational Expert [“VE”] to 
determine whether any jobs exist in the national 
economy that plaintiff, considering her RFC and her 
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vocational factors, could perform. The VE testified that 
an individual with plaintiff’s limitations and 
vocational factors could perform the jobs of inserter, 
garment folder, and inspector. (R. 28.) These jobs exist 
in significant numbers in the national economy. (Id.) 
The ALJ found that plaintiff was “capable of making a 
successful adjustment to other work that exists in 
significant numbers in the national economy,” and was 
not disabled. (Id.) 

B. MS. HUNTER’S CLAIMS 

1. Vocational Expert’s Testimony 

Plaintiff’s first argument is that the “testimony of 
the VE was not substantial evidence” upon which the 
ALJ could rely “because the ALJ in his [sic] 
hypothetical did not consider [plaintiff’s] numerous 
accidents, the severity of her pain, and her headaches.” 
(Doc. 10 at 14) (emphasis added). Plaintiff is not 
arguing that the ALJ herself actually failed to consider 
plaintiff’s accidents, pain, and headaches in her 
opinion. (See r. 17-18 (“she injured her neck in 2006 
. . .  felt pain in her neck in [sic] March 2, 2009”); r. 16 
(“The claimant states that she has severe neck pain, 
bad headaches, fatigue and constant pain.”).) Rather, 
plaintiff argues that the law requires the ALJ to “pose 
a hypothetical question to the vocational expert which 
comprehensively describes the claimant’s 
impairments.” (Doc. 10 at 14) (emphasis added). 

Plaintiff’s argument confuses the functions of the 
ALJ and the VE. The ALJ must consider all of 
plaintiff’s impairments and symptoms and how they 
affect plaintiff’s ability to function. From this 
consideration, which, in this case, took eleven single-
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spaced pages, the ALJ constructs a residual functional 
capacity of about a paragraph. See 20 C.F.R. 
§ 404.1545(a)(4) (“When we assess your residual 
functional capacity, we will consider your ability to 
meet the physical, mental, sensory, and other 
requirements of work, as described in paragraphs (b), 
(c), and (d) of this section.”). The ALJ does not consult 
a VE to get a second opinion on whether an accident 
might cause certain symptoms, or how those 
symptoms might affect the claimant’s physical or 
mental abilities. Fisher v. Barnhart, 181 F. App’x 359, 
365 (4th Cir. 2006) (citing 20 C.F.R. § 404.1560). As its 
name makes apparent, the vocational expert tells the 
ALJ about jobs—specifically, the physical and mental 
requirements of certain jobs and how available those 
jobs are. See 20 C.F.R. § 404.1560(b)(2). What is 
needed in the hypothetical is what the claimant might 
and might not be able to do (e.g., bend over), not the 
immediate or remote sources of those limitations (e.g., 
back pain; an accident). 

This confusion leads plaintiff to misread the case 
she cites. In McMillian v. Astrue, 2012 U.S. Dist. Lexis 
143660, 2012 WL 1565624 (S.D.Ala.2012), the problem 
with the hypothetical was that it “neither explicitly 
nor implicitly accounted for plaintiff’s moderate 
limitations/impairments in concentration, persistence, 
and pace. . . .” Id. at *28 (emphasis added). It left out 
something that the plaintiff apparently could not do: 
concentrate. If plaintiff’s argument here was correct, 
the court in McMillian would have attacked the ALJ’s 
failure to mention the plaintiff’s alleged depression in 
the hypothetical. 
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2. RFC to Perform Light Work 

Plaintiff’s second argument is that the RFC the 
ALJ assigned her was not supported by substantial 
evidence because “[t]here is no analysis of the medical 
records including Claimant’s neck condition or her 
lumbar condition.” (Doc. 10 at 19.) Those conditions, 
plaintiff asserts, are “her two herniated discs, one at 
C6-7 and the other in the lumbar spine.” (Id. at 18.) 
Plaintiff does not cite the medical records to which she 
refers in her argument, but earlier in her brief she 
cites two MRIs: a July 17, 2006 MRI showing “left 
paracentral and preformainal [sic] protrusion at C6-7 
producing left lateral recess stenosis and moderate left 
neural foraminal stenosis,” (id. at 13) (citing r. 307), 
and a September 30, 2008 MRI showing “lumbar 
spine: broad-based disc herniation laterally at L5-S1,” 
(doc. 10 at 14) (citing r. 563). 

The ALJ discusses and analyzes the effect of both 
MRIs. The ALJ noted that plaintiff “had a minimally 
invasive diskectomy from a posterior foraminal 
approach in July 2006 ( [citing, in part, r. 307, ‘Exhibit 
4F’] ),” but following a December 2006 surgery she 
improved and returned to full-time employment until 
2009. (R. 17.) The ALJ also noted “an MRI of the 
claimant’s lumbar spine on September 30, 2008 
showed normal alignment, vertebral body height and 
marrow signal intensities, with no significant disc 
desiccation changes. There was broad-based herniation 
at one level, but no significant central canal stenosis or 
neural foraminal stenosis ([citing r. 563, ‘Exhibit 
10F’]).” (R. 13.) The ALJ found this herniation 
insignificant in light of the fact that “most 
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[subsequent] physical examinations have found that 
the claimant could perform many work-related 
activities.” (R. 22.) The ALJ cites work releases by Dr. 
Bowen and Dr. Wilson, who reported “no significant 
new structural finding,” (R. 18), and the FCE of 
plaintiff, (R. 591-600), which found that “claimant 
could perform light to medium work.” (R. 22.) 

3. Opinions of Dr. Michael Kendrick, 
Plaintiff’s Treating Physician, and Jo Spradling, 
Plaintiff’s Vocational Expert 

Plaintiff’s third argument is that “the ALJ failed 
to state specific reasons for rejecting the opinions of 
the treating physician [Dr. Kendrick] and Vocational 
Professional [Jo Spradling].” (Doc. 10 at 20.) The 
vocational professional plaintiff employed met with 
plaintiff, reviewed her medical evidence, and 
concluded that “she is 100% vocationally disabled from 
any form of sustained gainful employment.” (R. 825.) 
However, as the ALJ noted in rejecting it, Spradling’s 
opinion is internally inconsistent, as it is based in part 
on medication that plaintiff was no longer taking as of 
the date of the hearing, and the opinion finds only a 
15% “whole person impairment,” despite Spradling’s 
conclusion that plaintiff is 100% disabled. (R. 26, 185.) 
Additionally, Spradling is not a physicians.5 (R. 26.) 

                                            
5 The ALJ also stated that Spradling was not a licensed 

mental health expert, but that may be incorrect. Jo Spradling 
signs as an LPC. (R. 825.) Licensed professional counselors 
“provide mental health and substance abuse care” and have 
graduate degrees. AMERICAN COUNSELING ASSOCIATION, 
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The ALJ is not required to give any weight to an 
opinion from a non-physician that simply states a final 
conclusion on plaintiff’s disability. 20 C.F.R. 
§ 404.1527(d). 

Plaintiff is correct that the opinion of her treating 
physician “must be given substantial or considerable 
weight unless ‘good cause’ is shown to the contrary.” 
Lewis v. Callahan, 125 F.3d 1436, 1440 (11th Cir. 
1997). The ALJ accepted almost all of Dr. Kendrick’s 
restrictions, including those on sitting and standing, 
but did not accept his full restriction on bending 
because the ALJ found that plaintiff does not6 “have 
ongoing care for a history of low back or objective tests 
showing extensive low back problems.” (R. 26.) 
Therefore, the ALJ only limited plaintiff in her RFC to 
“occasional stooping, crouching, and kneeling.” (Id.) 

There are three issues: (1) whether the ALJ’s 
statement is factually accurate, (2) whether a lack of 
ongoing care or a lack of objective medical evidence 
can constitute “good cause,” and if not, (3) whether Dr. 
Kendrick’s opinion was entitled to controlling weight. 

The ALJ’s statement is not factually flawless. 
Plaintiff has a history of care for and complaints of 
arthritis or pain in her lower back. (R. 696: July 2007; 
r. 692: Sept. 2007; r. 654: April 2009; r. 773: Aug. 2010; 

                                            
Who Are Licensed Professional Counselors, http:// 
www.counseling.org/PublicPolicy/WhoAreLPCs.pdf at 1. 

6 The opinion states “. . . the claimant does have ongoing . . .” 
but the only way the sentence makes sense is to assume that 
“not” was left out in a typographical error. 
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r. 768: Jan. 2011.) She has also had problems with her 
sciatic7 nerve. (R. 153: listing sciatica as a medical 
condition in disability report; r. 43: at the hearing; r. 
771: Jan. 2011.) Objective medical evidence might not 
have shown extensive low back problems, but it has 
shown “broad-based disc herniation laterally at L5-S1 
[low back].” (R. 563: Sept. 2008). However, to support a 
total ban on bending, one would expect extensive 
problems to exist. The ALJ is correct: plaintiff’s 
primary complaints have not focused on her lower 
back, and she does not have ongoing care targeting 
that area. 

“‘Good cause’ exists when the: (1) treating 
physician’s opinion was not bolstered by the evidence; 
(2) evidence supported a contrary finding; or (3) 
treating physician’s opinion was conclusory or 
inconsistent with the doctor’s own medical records.” 
Phillips v. Barnhart, 357 F.3d 1232, 1241 (11th Cir. 
2004). Because the ALJ pointed out a lack of evidence 
to support a total ban on bending, the ALJ had good 
cause to slightly modify the treating physician’s 
opinion in determining plaintiff’s RFC. Because good 
cause existed to make a finding contrary to that of 
plaintiff’s treating physician, Dr. Kendrick’s opinion 
was not entitled to controlling weight. 

                                            
7 “When you have sciatica, you have pain, weakness, 

numbness, or tingling. It can start in the lower back and extend 
down your leg to your calf, foot, or even your 
toes.” Sciatica, Medlineplus: A Service of the Nat’l Inst. of Health, 
http://www.nlm.nih.gov/medlineplus/sciatica.html (last visited 
Sept. 8, 2014). 
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4. Effects of Medication 

Plaintiff’s fourth argument is that the ALJ “failed 
to discuss” the effects that plaintiff’s heavy 
medications have on her ability to work. (Doc. 10 at 
24.) Plaintiff cites the hearing, in which plaintiff 
testified that her medications give her a rash on her 
arms, make her drowsy, and make her depressed. (R. 
52.) The ALJ did discuss these side effects in the 
opinion: “The medication causes a rash on her arms, 
possible depression and drowsiness . . .  she lies down 
3-4 times during the day for 30 minutes to 1 hour 
because of the drowsiness.” (R. 17.) Nevertheless, the 
ALJ did not find plaintiff completely credible because 
she reported having no side effects to her medications 
on her last reported visit to her treating physician. (R. 
25, citing r. 896; see also r. 890.) 

5. Credibility of Plaintiff’s Testimony 

Plaintiff’s final argument is that the ALJ 
improperly discredited plaintiff’s testimony concerning 
the severity of her pain. (Doc. 10 at 25.) SSR 96-7p 
explains the two step process set out in 20 C.F.R. 
§ 404.1529 and § 416.9298: “First, the adjudicator must 

                                            
8 Apparently the Eleventh Circuit considers the standard set 

out in the regulations and the standard in Holt v. Sullivan, 921 
F.2d 1221, 1223 (11th Cir. 1991), as one and the same. Wilson v. 
Barnhart, 284 F.3d 1219, 1226 (11th Cir. 2002) (“Furthermore, 
the ALJ cites to 20 C.F.R. § 404.1529, which contains the same 
language [as Holt] regarding the subjective pain testimony that 
this Court interpreted when initially establishing its three-part 
pain standard. In citing to § 404.1529 and based on the findings 
and discussion, it is clear that the ALJ applied this Circuit’s pain 
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consider whether there is an underlying medically 
determinable physical or mental impairment—i.e., an 
impairment(s) that can be shown by medically 
acceptable clinical and laboratory diagnostic 
techniques—that could reasonably be expected to 
produce the individual’s pain or other symptoms.” This 
determination does not consider the “intensity, 
persistence, or functionally limiting effects of the 
individual’s symptoms.” SSR 96-7p. The ALJ found 
that “the claimant’s medically determinable 
impairments could reasonably be expected to cause the 
alleged symptoms; however, the claimant’s statements 
concerning the intensity, persistence and limiting 
effects of these symptoms are not credible to the extent 
they are inconsistent with the above residual 
functional capacity assessment.” (R. 17.) 

If the ALJ finds that the plaintiff’s case survives 
the first step, then 

the adjudicator must evaluate the intensity, 
persistence, and limiting effects of the 
individual’s symptoms to determine the extent 
to which the symptoms limit the individual’s 
ability to do basic work activities. For this 
purpose, whenever the individual’s statements 
about the intensity, persistence, or functionally 
limiting effects of pain or other symptoms are 
not substantiated by objective medical 

                                            
standard [from Holt].”). Because SSR 96-7p offers an in-depth 
explanation of the regulations and is more recent than Holt, the 
court looks to it for guidance. 
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evidence, the adjudicator must make a finding 
on the credibility of the individual’s statements 
based on a consideration of the entire case 
record. 

SSR 96-7p. 

The ALJ analyzed plaintiff’s objective medical 
evidence for five pages, (R. 17-22), and concluded that 
“[t]he severity of pain and other symptoms alleged by 
the claimant is not supported by objective findings in 
the medical evidence of record,” (R. 22). Plaintiff does 
not contest this finding. Rather, she argues that “[t]he 
pain standard does not require objective proof of the 
pain itself.” (Doc. 10 at 25) (citing Elam v. R.R Ret. 
Bd., 921 F.2d 1210, 1215 (11th Cir. 1991)). She argues 
that the ALJ can rely on her subjective testimony of 
the severity of her pain, (id. at 25), and that “[t]he 
‘reasons’ stated by the ALJ are not adequate reasons 
for finding Claimant not credible,” (id. at 28). 

While it is true that the ALJ must consider 
plaintiff’s subjective testimony in determining the 
severity of her pain, the ALJ is also required to 
consider the objective medical evidence. “In evaluating 
the intensity and persistence of your symptoms, 
including pain, we will consider all of the available 
evidence. . . .” 20 C.F.R. § 404.1529(a). When an ALJ 
finds, as the ALJ did here, that the objective medical 
evidence is inconsistent with a claimant’s subjective 
testimony about the severity of her pain, the 
claimant’s testimony must outweigh the objective 
medical evidence. 

The ALJ puts forward three bases for discrediting 
plaintiff’s testimony: her daily activities, the objective 
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medical evidence, and her own inconsistent 
statements. The ALJ found that plaintiff’s “high level 
of ability to perform daily activities appears to be 
inconsistent with the claimant’s allegations of 
disability.” The ALJ found plaintiff’s testimony at the 
hearing, in which she claimed that “she did not do 
much housework or participate in many activities,” (R. 
24), inconsistent with her function report, which found 
that she 

prepares simple meals, feeds her pets, does 
laundry, watches television, listens to the 
radio, does some reading, visits with family 
and takes care of her personal needs . . .  shops 
for groceries, attends doctor’s appointments, 
goes to the drug store and attends church . . .  
‘drives as necessary’ . . .  pay[s] bills, count[s] 
change, and use[s] a checkbook and money 
orders, with occasional help. 

(R. 25). 

A few “activities” can be dealt with categorically, 
right away: watching TV and listening to the radio are 
in no way inconsistent with a claim of disability. 
Obviously, “an applicant need not be completely 
bedridden or unable to perform any household chores 
to be considered disabled,” Easter v. Bowen, 867 F.2d 
1128, 1130 (8th Cir. 1989), but a claimant would have 
to be not merely bedridden, but comatose, deaf, or 
blind to be unable to listen to the radio or watch 
television. See also Bennet v. Barnhart, 288 F. Supp. 
2d 1246, 1252 (N.D. Ala. 2003) (citing other cases for 
this proposition). The ability to count change is also 
unremarkable. 
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To truly evaluate whether the rest of plaintiff’s 
daily activities exhibit a “high level of ability,” and 
thus discredit plaintiff’s testimony,9 more than merely 
the categories of plaintiff’s activities is needed. 
Plaintiff’s meal preparation consists of this: she “may 
fix a real meal once a week,” but she mostly prepares 
sandwiches, cereal, and microwaves hot dogs. (R. 165.) 
Scooping out some dog food and filling up the water 
bowl for her small dogs is also not a “high level” 
activity. (R. 164.) Doing laundry, which she stays 
behind on, is apparently the only household chore she 
does. (R. 165.) The only evidence of plaintiff’s apparent 
activity of “some reading” is that she wears “glasses 
when [she] read[s].” (R. 169.) Saying that plaintiff 
“visits with family” implies that plaintiff goes to their 
homes to make social calls, but plaintiff has made 
clear that that is not the case: “I can’t . . .  go to friends 
and family gatherings,” (R.168), she reported that she 
has problems getting along with family because it’s 
hard for her to socialize, she does not spend time with 
others, (R. 167), and “mostly all [she] do[es] is stay 
home,” (R. 168). She checked the box that says that 
she has no problem taking care of her personal needs, 
but then adds that she doesn’t take care of herself like 
she used to, and it’s rare that she’s able to put on 
makeup. (R. 164-165.) As far as shopping for groceries 
and attending church goes, she reports only that she 

                                            
9 She testified, for instance, that she wouldn’t be able to 

work because five to seven times a month her pain level is at a 
nine, causing her to lie down all day, and the rest of the time it is 
around a three. (R. 50-51.) 
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can go to the store with someone else if she is having a 
better day, which is maybe once a month, (R. 166), and 
can go to the 11:00 Sunday church service if her 
morning is going well, (R. 167-168). These statements 
are not inconsistent with her testimony, in which she 
acknowledged that she has good and bad days, (R. 50-
51), and do not show a “high level of ability.” 

The defendant cannot seriously suggest that 
attending doctor’s appointments and going to the drug 
store (“when she gets someone to take her,” (R. 174))—
what might be her only sources of treatment and 
relief—are activities indicating that she is not 
disabled, but rather that she has a “high level of 
ability.” 

That leaves the following daily activities: “‘drives 
as necessary’ . . .  pay[s] bills . . .  and use[s] a 
checkbook and money orders, with occasional help.” (R. 
25.) Plaintiff apparently “drives as necessary,” but her 
sister drives her “most of the time.” (R. 48). In her 
function report, plaintiff states that she cannot drive 
and take her pain medications, (R. 166), in the hearing 
she stated that she “feared driving,” (r. 48), and the 
function report completed by her husband states that 
she doesn’t “trust herself driving,” (r. 174). It is not 
inconsistent that people on rare occasions do what 
they fear. As for bill-paying, she gets “mixed up 
sometimes.” (R. 166.) 

Plaintiff was right to question the ALJ’s 
suggestion about her daily activities. Generic daily 
activities such as “shopping” and “cooking” are not 
activities that an ALJ can simply list to discredit a 
claimant’s testimony of pain. See Kahle v. Comm’r of 
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Soc. Sec., 845 F. Supp. 2d 1262, 1272-73 (M.D. Fla. 
2012). A claimant’s activities must be actually 
inconsistent with what the claimant alleges. Plaintiff’s 
testimony with regard to her daily activities is 
consistent with her complaints of disabling symptoms 
and limitations. 

The ALJ did not rely on plaintiff’s daily activities 
alone, however, to discredit her complaints. The ALJ 
also found that the objective medical evidence and her 
physician’s recommendations were inconsistent with 
her testimony and that her testimony was inconsistent 
with other statements she has made. (R. 25.) For 
example, the ALJ notes that plaintiff wrote that she 
was not experiencing side effects to her medication on 
her last reported visit to her treating physician, (R. 
890), but claimed her medication had a number of side 
effects at the hearing, (R. 48-49). (R. 25.) The ALJ also 
noted that although plaintiff claimed to be able to 
stand for thirty minutes and sit for one hour at a time, 
(R. 45), her physicians only restricted her from sitting 
or standing for more than six hours, (R. 847). (R. 25.) 
Therefore, to the extent the ALJ discredited plaintiff’s 
subjective testimony about her pain, the ALJ relied on 
substantial evidence. 

Having carefully considered plaintiff’s arguments, 
and upon review of the record as a whole, the court 
finds that the ALJ’s determination that plaintiff is 
capable of performing a limited range of light work is 
supported by substantial evidence. Therefore, the 
decision of the Commissioner denying plaintiff’s claim 
for a period of disability and DIB is due to be affirmed. 
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C. MOTION TO REMAND 

Plaintiff amended her disability onset date to the 
day after her previous application was denied, 
February 11, 2012, and another ALJ awarded her 
benefits in a decision dated January 17, 2014. (Doc. 13 
at 1.) She now claims that the ALJ’s decision denying 
her previous application, the one at issue in this case, 
is due to be remanded because “[a] subsequent 
favorable decision on the day after the denial in this 
case substantially undermines the first denial.” (Doc. 
13 at 2.) 

Plaintiff attaches the new favorable decision but 
otherwise does not include any new evidence with her 
Motion. Therefore, plaintiff has not shown that any 
new evidence is material. Alone, the ALJ’s opinion 
finding plaintiff disabled as of February 11, 2012 is not 
material to the previous ALJ’s decision that plaintiff 
was not disabled before that date. See Enix v. Comm’r 
of Soc. Sec., 461 Fed. Appx. 861, 863 (11th Cir. 2012) 
(stating that in an analysis of whether to remand 
under sentence 6, “new evidence must relate to the 
period on or before the date of the [ALJ’s] decision”). A 
finding of not disabled on plaintiff’s previous 
application is entirely consistent with plaintiff’s own 
claim in her subsequent application that the onset of 
her disability occurred on February 11, 2012—the day 
after the first ALJ’s decision. Nothing in the opinion of 
the ALJ awarding benefits to plaintiff specifically 
undermines a previous finding that before her onset 
date, she was not disabled. Therefore, plaintiff’s 
Motion to Remand is due to be denied. 
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CONCLUSION 

For the reasons set forth above, Ms. Hunter’s 
Motion to Remand Pursuant to Sentence 6, (doc. 13), is 
due to be denied, and the decision of the Commissioner 
is due to be affirmed. An Order denying the Motion to 
Remand, (doc. 13), and affirming the decision of the 
Commissioner will be entered contemporaneously with 
this Memorandum Opinion. 
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APPENDIX C 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

 

SONYA HUNTER, Plaintiff, 

v. 

CAROLYN W. COLVIN, ACTING COMMISSIONER 
OF SOCIAL SECURITY, Defendant. 

 

No. 4:13-CV-0391-SLB 

Signed April 9, 2015 

 

MEMORANDUM OPINION 

SHARON LOVELACE BLACKBURN, District 
Judge: 

This case is before the court on plaintiff Sonya 
Hunter’s Motion to Alter or Amend the Judgment 
Pursuant to Rule 59. (Doc. 18.)1 On September 8, 2014, 
the court affirmed the decision of the Administrative 
Law Judge (“ALJ”) denying plaintiff’s application for a 
period of disability and disability insurance benefits. 
(Doc. 17.) Plaintiff contends that remand under the 
sixth sentence of § 405(g) is warranted because a 
subsequent favorable disability determination 

                                            
1 Reference to a document number, (“Doc.____”), refers to the 

number assigned to each document as it is filed in the court’s 
record. 
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constitutes new evidence that the Commissioner 
should consider. (Doc. 18 at 1.) Having carefully 
reviewed the court’s previous opinion, plaintiff’s 
Motion, the record, and the relevant law, the court is 
of the opinion that plaintiff’s Motion to Alter or Amend 
the Judgment Pursuant to Rule 59, (Doc. 18), is due to 
be denied. 

MOTION TO ALTER OR AMEND 

“A motion to alter or amend a judgment must be 
filed no later than 28 days after the entry of the 
judgment.” Fed.R.Civ.P. 59(e). The standard that must 
be met is a high one: “The only grounds for granting [a 
Rule 59] motion are newly-discovered evidence or 
manifest errors of law or fact.” Arthur v. King, 500 
F.3d 1335, 1343 (11th Cir. 2007) (quoting In re 
Kellogg, 197 F.3d 1116, 1119 (11th Cir. 1999)); see also 
Evans v. Books-A-Million, CV-07-S-2172-S, 2012 WL 
5954118, at *1 (N.D. Ala. Nov.28, 2012) (“Rule 59(e) is 
silent regarding the substantive grounds for a motion 
to alter or amend. Even so, courts have identified three 
circumstances that may justify granting such motions: 
(1) an intervening change in controlling law; (2) newly 
available evidence; and (3) the need to correct clear 
errors of law or fact.”). 

In other words, a “Rule 59(e) motion [cannot be 
used] to relitigate old matters, raise argument or 
present evidence that could have been raised prior to 
the entry of judgment.” Arthur, 500 F.3d at 1343 
(alteration in original) (quoting Michael Linet, Inc. v. 
Dill. of Wellington, Fla., 408 F.3d 757, 763 (11th Cir. 
2005)); see also O’Neal v. Kennamer, 958 F.2d 1044, 
1047 (11th Cir. 1992) (“Motions to amend should not 
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be used to raise arguments which could, and should, 
have been made before the judgment was issued.”). 
Moreover, this high standard means that a party’s 
disagreement with the court’s decision, absent a 
showing of manifest error, is not reason enough for the 
court to grant a motion to alter or amend a judgment. 
See Jacobs v. Tempur-Pedic Int’l, Inc., 626 F.3d 1327, 
1344 (11th Cir. 2010) (“Having read [the] motion, we 
conclude that it did nothing but ask the district court 
to reexamine an unfavorable ruling.”). Ultimately, 
these strict rules are in place because 
“[r]econsideration of a previous order is an 
extraordinary remedy to be employed sparingly in the 
interests of finality and conservation of scarce judicial 
resources.” Sonnier v. Computer Programs & Sys., Inc., 
168 F.Supp.2d 1322, 1336 (S.D. Ala. 2001) (citations 
omitted). 

In her Motion, plaintiff argues that a subsequent 
favorable disability determination on January 17, 
2014, finding that plaintiff was disabled beginning the 
day after the unfavorable decision at issue in this case, 
constitutes new evidence, and that remand is 
warranted because “[t]he Record is not clear as to 
whether the favorable decision can be reconciled with 
the unfavorable decision.” (Doc. 18 at 8.) “A claimant is 
entitled to remand for consideration of newly-
discovered evidence ‘only upon a showing that there is 
new evidence which is material and that there is good 
cause for the failure to incorporate such evidence into 
the record in a prior proceeding.’” Leiter v. Comm’r of 
Soc., Sec., 377 F. App’x 944, 950 (11th Cir. 2010). The 
newly-discovered evidence must be noncumulative and 
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“must relate to the time period on or before the date of 
the ALJ’s decision.” Id. (citing 20 C.F.R. § 404.970(b)). 

In Carroll v. Social Security Administration, 
Commissioner, 453 F. App’x 889 (11th Cir. 2011), the 
plaintiff appealed the denial of her motion to remand 
under § 405(g), arguing that a subsequent judgment by 
the Social Security Administration entitling her to 
benefits warranted remand of a prior unfavorable 
decision. Id. at 892. The court disagreed, stating, 
“based on the time between decisions, and based on 
Carroll’s failure to produce any additional evidence 
apart from the favorable decision itself, that judgment 
alone is not material to the instant case.” Id. 
(emphasis added); see also Stokes v. Astrue, No. 8:08-
cv-1657-T-23HTS, 2009 WL 2216785, at *2 (M.D. Fla. 
July 23, 2009) (“[I]t is clear the mere fact of an award 
of benefits recognizing disability beginning one date 
does not compel a certain result for the preceding 
period. . . .”); Howard v. Astrue, No. 07-144-GWU, 2008 
WL 108776, at *1 (E.D. Ky. Jan. 9, 2008) (“While 
counsel for the plaintiff suggests . . . that his client did 
not suddenly become disabled the day after the ALJ’s 
decision, the fallacy in this argument is that the 
subsequent award of benefits says nothing about the 
plaintiff’s condition during the entire period being 
considered under the plaintiff’s current application.”). 

In another case, a plaintiff argued on appeal that 
a subsequent favorable disability determination based 
on the same evidence available in a case denying the 
plaintiff benefits showed that the ALJ rendering the 
unfavorable decision erred in evaluating the plaintiff’s 
impairments. Douglas v. Comm’r of Soc., Sec., No. 04-
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16235, 2005 WL 3116634, at *1 (11th Cir. 2005). The 
court found that the subsequent award of benefits did 
not affect the previous denial of benefits, noting that 
the court’s role is to “review the decision of the ALJ as 
to whether the claimant was entitled to benefits 
during a specific period of time, which period was 
necessarily prior to the date of the ALJ’s decision.” Id. 
(quoting Wilson v. Apfel, 179 F.3d 1276, 1279 (11th 
Cir. 1999) (per curiam) (internal quotations omitted). 
The court concluded that the subsequent award of 
benefits merely indicated that plaintiff’s condition 
became disabling after the ALJ’s previous decision. Id. 

Here, the ALJ denied plaintiff’s application for 
disability on February 10, 2012, and a subsequent 
decision on January 17, 2014 awarded plaintiff 
disability benefits for a period beginning on February 
11, 2012. The fact that evidence predating February 
11, 2012 affected the subsequent award of benefits 
does not show that plaintiff was disabled for a 
preceding period of time. While plaintiff’s disability 
period in the case awarding her benefits began the day 
after the unfavorable decision, this close proximity 
does not account for plaintiff’s “condition during the 
entire period being considered under the plaintiff’s 
current application.” See Howard, 2008 WL 108776, at 
*1. Additionally, it appears the ALJ relied on at least 
some evidence post-dating February 10, 2012, which 
would not be material to this case. (See Doc. 13-1 at 8 
(“In fact, a recent magnetic resonance images [sic] 
shows moderate bilateral neural foraminal narrowing 
at C5-C6 . . . .”) (emphasis added).) Just as the Carroll 
plaintiff failed to produce additional evidence, other 
than the subsequent favorable decision, that was 
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material to her first claim for disability, plaintiff has 
also failed to produce evidence, other than the 
subsequent award of benefits, showing that she was 
disabled on or before the date of the first disability 
determination. The court finds that the subsequent 
award of benefits, alone, is not material to this case, as 
it does not relate to the relevant disability period at 
issue, and thus, plaintiff’s Motion under Rule 59(e) is 
due to be denied. 

CONCLUSION 

For the foregoing reasons, plaintiff’s Motion to 
Alter or Amend the Judgment Pursuant to Rule 59, 
(Doc. 18), is due to be denied. An order in accordance 
will be entered contemporaneously with this 
Memorandum Opinion. 
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APPENDIX D 

 
SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 

 

DECISION  

 
IN THE CASE OF      
 

Sonya Denise Hunter_________________________               

(Claimant)                                     

_____________________________________________               

(Wage Earner) 

 

CLAIM FOR 

 

Period of Disability and Disability Insurance 
Benefits______________________________________ 

 

[REDACTED]________________________________ 

(Social Security Number) 

 
JURISDICTION AND  

PROCEDURAL HISTORY 

On May 4, 2010, the claimant filed a Title II 
application for a period of disability and disability 
insurance benefits, alleging disability beginning 
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March 3, 2009. The claim was denied initially on 
September 27, 2010. Thereafter, the claimant filed a 
written request for hearing on October 4, 2010 (20 
CFR 404.929 et seq.). On December 21, 2011 , the 
undersigned held a video hearing (20 CFR 404.936(c)). 
The claimant appeared in Anniston, AL, and the 
undersigned presided over the hearing from 
Montgomery, AL. Leigh Clemmons, an impartial 
vocational expert, also appeared at the hearing. 
Rochelle Hunt, an attorney, represents the claimant. 

ISSUES 

The issue is whether the claimant is disabled 
under sections 216(i) and 223(d) of the Social Security 
Act. Disability is defined as the inability to engage in 
any substantial gainful activity by reason of any 
medically determinable physical or mental impairment 
or combination of impairments that can be expected to 
result in death or that has lasted or can be expected to 
last for a continuous period of not less than 12 months. 

There is an additional issue whether the insured 
status requirements of sections 216(i) and 223 of the 
Social Security Act are met. The claimant’s earnings 
record shows that the claimant has acquired sufficient 
quarters of coverage to remain insured through 
December 31, 2014. Thus, the claimant must establish 
disability on or before that date in order to be entitled 
to a period of disability and disability insurance 
benefits. 

After careful consideration of all the evidence, the 
undersigned concludes the claimant has not been 
under a disability within the meaning of the Social 
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Security Act from March 3, 2009, through the date of 
this decision. 

APPLICABLE LAW 

Under the authority of the Social Security Act, the 
Social Security Administration has established a five-
step sequential evaluation process for determining 
whether an individual is disabled (20 CFR 
404.1520(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a 
step of the evaluation process, the evaluation will not 
go on to the next step. 

At step one, the undersigned must determine 
whether the claimant is engaging in substantial 
gainful activity (20 CFR 404.1520(b)). Substantial 
gainful activity (SGA) is defined as work activity that 
is both substantial and gainful. “Substantial work 
activity” is work activity that involves doing 
significant physical or mental activities (20 CFR 
404.1572(a)). “Gainful work activity” is work that is 
usually done for pay or profit, whether or not a profit 
is realized (20 CFR 404.1572(b)). Generally, if an 
individual has earnings from employment or self-
employment above a specific level set out in the 
regulations, it is presumed that she has demonstrated 
the ability to engage in SGA (20 CFR 404.1574 and 
404.1575). If an individual engages in SGA, she is not 
disabled regardless of how severe her physical or 
mental impairments are and regardless of her age, 
education, and work experience. If the individual is 
not engaging in SGA, the analysis proceeds to the 
second step. 
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At step two, the undersigned must determine 
whether the claimant has a medically determinable 
impairment that is “severe” or a combination of 
impairments that is “severe” (20 CFR 404.1520(c)). An 
impairment or combination of impairments is “severe” 
within the meaning of the regulations if it significantly 
limits an individual’s ability to perform basic work 
activities. An impairment or combination of 
impairments is “not severe” when medical and other 
evidence establish only a slight abnormality or a 
combination of slight abnormalities that would have 
no more than a minimal effect on an individual’s 
ability to work (20 CFR 404.1521; Social Security 
Rulings (SSRs) 85-28, 96-3p, and 96-4p). If the 
claimant does not have a severe medically 
determinable impairment or combination of 
impairments, she is not disabled. If the claimant has a 
severe impairment or combination of impairments, the 
analysis proceeds to the third step. 

At step three, the undersigned must determine 
whether the claimant’s impairment or combination of 
impairments is of a severity to meet or medically equal 
the criteria of an impairment listed in 20 CFR 
Part404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 
404.1525, and 404.1526). If the claimant’s impairment 
or combination of impairments is of a severity to meet 
or medically equal the criteria of a listing and meets 
the duration requirement (20 CFR 404.1509), the 
claimant is disabled. If it does not, the analysis 
proceeds to the next step. 

Before considering step four of the sequential 
evaluation process, the undersigned must first 
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determine the claimant’s residual functional capacity 
(20 CFR 404.1520(e)). An individual’s residual 
functional capacity is her ability to do physical and 
mental work activities on a sustained basis despite 
limitations from her impairments. In making this 
finding, the undersigned must consider all of the 
claimant’s impairments, including impairments that 
are not severe (20 CFR 404.1520(e) and 404.1545; SSR 
96-8p). 

Next, the undersigned must determine at step 
four whether the claimant has the residual functional 
capacity to perform the requirements of her past 
relevant work (20 CFR 404.1520(f)). The term past 
relevant work means work performed (either as the 
claimant actually performed it or as it is generally 
performed in the national economy) within the last 15 
years or 15 years prior to the date that disability must 
be established. In addition, the work must have lasted 
long enough for the claimant to learn to do the job and 
have been SGA (20 CFR 404.1560(b) and 404.1565). If 
the claimant has the residual functional capacity to do 
her past relevant work, the claimant is not disabled. If 
the claimant is unable to do any past relevant work or 
does not have any past relevant work, the analysis 
proceeds to the fifth and last step. 

At the last step of the sequential evaluation 
process (20 CFR 404.1520(g)), the undersigned must 
determine whether the claimant is able to do any other 
work considering her residual functional capacity, age, 
education, and work experience. If the claimant is able 
to do other work, she is not disabled. If the claimant is 
not able to do other work and meets the duration 
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requirement, she is disabled. Although the claimant 
generally continues to have the burden of proving 
disability at this step, a limited burden of going 
forward with the evidence shifts to the Social Security 
Administration. In order to support a finding that an 
individual is not disabled at this step, the Social 
Security Administration is responsible for providing 
evidence that demonstrates that other work exists in 
significant numbers in the national economy that the 
claimant can do, given the residual functional 
capacity, age, education, and work experience (20 CFR 
404.1512(g) and 404.1560(c)). 

FINDINGS OF FACT AND  
CONCLUSIONS OF LAW 

After careful consideration of the entire record, 
the undersigned makes the following findings:  

1. The claimant meets the insured status 
requirements of the Social Security Act through 
December 31, 2014. 

2. The claimant has not engaged in 
substantial gainful activity since March 3, 2009, 
the alleged onset date (20 CFR 404.1571 et seq.). 

The claimant received some disability payments 
from Honda in 2010 and the latter half of 2009, but 
she received no income from work (Exhibits 9D, 10D). 

3. The claimant has the following severe 
impairments: status post two cervical surgeries 
performed in 2006, with re-injury in 2009; 
degenerative disc disease of lumbar spine; 
obesity; fibromyalgia; depression; and anxiety 
(20 CFR 404.1520(c)). 
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These impairments are established by the medical 
evidence and are “severe” within the meaning of the 
Regulations because they significantly limit the 
claimant’s ability to perform basic work activities (20 
CFR 404.1520(c)). 

At the hearing, the claimant also said the she 
experienced headaches 6 to 7 times a month. She said 
that the pain came from her neck and radiated to the 
top of her head. This seems to be a problem related to 
neck pain and not a separate condition. The claimant 
did not claim headaches as an impairment on her 
initial disability report in July 2010 (Exhibit 2E, pg. 
2). She did not mention headaches on her pain 
questionnaire completed in August 2010 (exhibit 3E, 
pg. 1-2). The claimant did not name the headaches on 
her appeals report in October 2010, and she did not 
cite the condition as the reason for any of the 
medication that she had been prescribed (Exhibit 9E, 
pg. 2-3). On the claimant’s most recent reported visit 
to her pain management physician, Dr. Michael S. 
Kendrick, on November 2, 2011, he did not mention 
problems with headaches. The record of evidence does 
not show that that headaches significantly limit the 
claimant’s ability to perform basic work activities (20 
CFR 404.1520(c)). 

On the claimant’s initial disability report, she 
named her thyroid condition as problem (Exhibit 2E, 
pg. 2). However, the medical evidence of record does 
not show significant problems with this condition. At 
the consultative physical examination on July 14, 
2011, the claimant reported that she took Synthroid, 
but she did not cite any limitations related to thyroid 
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problems (Exhibit 26F, pg. 2-3). On the claimant’s 
most recent visit to Dr. Michael Kendrick, she was not 
described as having thyroid problems and she was not 
prescribed any thyroid medication (Exhibit 30F, pg. 
10-12). The claimant did not mention any thyroid 
problems at the hearing. The condition has not been 
shown to significantly limit the claimant’s ability to 
perform basic work activities (20 CFR 404.1520(c)). 

4. The claimant does not have an impairment 
or combination of impairments that meets or 
medically equals the severity of one of the listed 
impairments in 20 CFR Part 404, Subpart P, 
Appendix 1 (20 CFR 404.1520(d), 404.1525 and 
404.1526). 

No treating or examining physician has 
determined that the claimant’s impairments meet or 
equal the requirements of any medical listing. After 
careful review of the record as a whole, the 
undersigned concludes that the claimant’s 
impairments, considered individually and in 
combination, are not of listing-level severity. 

In order to meet or equal musculoskeletal listing 
1.04, the claimant must have a disorder of the spine 
(e.g., herniated nucleus pulposus, spinal arachnoiditis, 
spinal stenosis, osteoarthritis, degenerative disc 
disease, facet arthritis, vertebral fracture), resulting in 
compromise of a nerve root (including the cauda 
equina) or the spinal cord; with: A) Evidence of nerve 
root compression characterized by neuro-anatomic 
distribution of pain, limitation of motion of the spine, 
motor loss (atrophy with associated muscle weakness 
or muscle weakness) accompanied by sensory or reflex 
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loss and, if there is involvement of the lower back, 
positive straight-leg raising test (sitting and supine); 
or B) Spinal arachnoiditis, confirmed by an operative 
note or pathology report of tissue biopsy, or by 
appropriate medically acceptable imaging, manifested 
by severe burning or painful dysesthesia, resulting in 
the need for changes in position or posture more than 
once every 2 hours; or C) Lumbar spinal stenosis 
resulting in pseudoclaudication, established by 
findings on appropriate medically acceptable imaging, 
manifested by chronic nonradicular pain and 
weakness, and resulting in inability to ambulate 
effectively, as defined in l.00B2b. As seen below, an 
MRI of the claimant’s lumbar spine on September 30, 
2008, showed normal alignment, vertebral body height 
and marrow signal intensities, with no significant disc 
desiccation changes. There was broad-based herniation 
at one level, but no significant central canal stenosis or 
neural foraminal stenosis (Exhibit 10F, pg. 17). An 
MRI performed on the claimant’s cervical spine on 
March 6, 2009 revealed mild degenerative changes and 
postoperative changes at C6-7, but no evidence of 
significant disc herniation or nerve root encroachment 
(Exhibit 11F, pg. 4-6). An MRI of the claimant’s 
cervical spine performed on November 1, 2011, again 
found status post fusion of C6-7, without central or 
significant neural foraminal narrowing. There was 
mild narrowing at C3-4 and C4-5, without deformation 
of the exiting nerve root (Exhibit 31 F, pg. 2). At the 
consultative physical examination on July 14, 2011, 
Dr. Morton S. Rickless found that the straight leg 
raising test was negative in both the sitting and 
supine positions (Exhibit 26F, pg. 4). No medical tests 
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have shown nerve root compression, spinal 
arachnoiditis or lumbar spinal stenosis. Thus, the 
claimant’s spinal problems do not meet or equal the 
criteria of listing 1.04. 

The severity of the claimant’s mental 
impairments, considered singly and in combination, do 
not meet or medically equal the criteria of listings 
12.04 and 12.06. In making this finding, the 
undersigned has considered whether the “paragraph 
B” criteria are satisfied. To satisfy the “paragraph B” 
criteria, the mental impairments must result in at 
least two of the following: marked restriction of 
activities of daily living; marked difficulties in 
maintaining social functioning; marked difficulties in 
maintaining concentration, persistence, or pace; or 
repeated episodes of decompensation, each of extended 
duration. A marked limitation means more than 
moderate but less than extreme. Repeated episodes of 
decompensation, each of extended duration, means 
three episodes within 1 year, or an average of once 
every 4 months, each lasting for at least 2 weeks. 

In activities of daily living, the claimant has mild 
restriction. At the hearing, the claimant stated that 
she did not do much housework or participate in many 
activities. State agency medical consultant Dr. Robert 
Estock reviewed the findings of the September 2010 
consultative examination and opined that the claimant 
had moderate restriction in her activities of daily 
living (Exhibit 18F, pg. 11). However, on her function 
report and at her July 2011 consultative psychological 
examination, the claimant stated that she performed 
many normal daily activities. She said that she 
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prepared simple meals, fed her dogs, did laundry, 
watched television, listened to the radio, did some 
reading, shopped for groceries and took care of her 
personal needs (Exhibits 4E, pg. 1-5; 27F, pg. 3).  

In social functioning, the claimant has mild 
difficulties. At the hearing and on her function report, 
the claimant stated that she did not socialize much 
with anyone outside her family. She said that when 
she is around crowds, she got panic attacks. However, 
on her function report and at her July 2011 
consultative psychological examination, confirmed by 
the third patty function report, the claimant stated 
that she performed many social and public activities. 
She shopped at Walmart, went to the drug store, 
visited with her grandchildren and other family 
members, drove or rode in a car and attended church 
(Exhibit 5E, pg. 4-5; 27F, pg. 3). On the claimant’s 
function report, she said that she got along well will 
authority figures and that she had never been fired or 
laid off from a job because of an inability of getting 
along with others (Exhibit 4E, pg. 7). On the third 
party function report, the claimant’s husband, Ronald 
Hunter, from whom the claimant is separated, stated, 
“She gets along with just about everyone” (Exhibit 5E, 
pg. 7). Dr. Robert G. Summerlin performed a 
consultative evaluation of the claimant, and he opined 
that the claimant had mild restrictions in her abilities 
to interact with supervisors, coworkers and the public 
(Exhibit 27F, pg. 6). 

With regard to concentration, persistence or pace, 
the claimant has moderate difficulties. On her function 
report, the claimant said that she had problems with 
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memory, concentration and completing tasks (Exhibits 
4E, pg. 4-6). At the hearing, the claimant said that her 
pain and medications sometimes made it difficult to 
focus. However, on her function report, she stated that 
she is able to maintain concentration sufficiently to 
pay bills, count change, and use a checkbook and 
money orders, with occasional help. At the September 
2010 consultative examination, Dr. Robert Storjohann 
noted, “She stated that she is able to manage her own 
financial affairs without assistance” (Exhibits 4E, pg. 
4-6; 16F, pg. 4). Consultative examiner Dr. Robert 
Summerlin stated that the claimant correctly 
performed computational problems, which he said 
“reflected adequate attention and concentration.” He 
recognized that the claimant had some depression 
problems, and he opined that the claimant had 
moderate restrictions in her ability to understand, 
remember and carry out complex work-related 
decisions and her ability to make judgments on 
complex work-related decisions (Exhibit 27F, pg. 3, 5). 
State agency medical consultant Dr. Robert Estock 
reviewed the claimant’s records and opined that she 
had moderate limitations in her ability to understand, 
remember and carry out detailed instructions, and she 
had moderate limitations in her ability to maintain 
attention and concentration for extended periods 
(Exhibit 19F, pg. 1-2). 

As for episodes of decompensation, the claimant 
has experienced no episodes of decompensation, which 
have been of extended duration. The claimant has had 
no psychiatric hospitalizations, complete mental 
breakdowns or inpatient mental health treatment 
(Exhibit 27F, pg. 2).  
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Because the claimant’s mental impairments do not 
cause at least two “marked” limitations or one 
“marked” limitation and “repeated” episodes of 
decompensation, each of extended duration, the 
“paragraph B” criteria are not satisfied. 

The undersigned has also considered whether the 
“paragraph C” criteria are satisfied. In this case, the 
evidence fails to establish the presence of the 
“paragraph C” criteria. In order to meet the criteria of 
“paragraph “C” of listing 12.04, the claimant must 
have a medically documented history of a chronic 
affective disorder of at least 2 years’ duration that has 
caused more than a minimal limitation of ability to do 
basic work activities, with symptoms or signs 
currently attenuated by medication or psychosocial 
support, and one of the following: 1. Repeated episodes 
of decompensation, each of extended duration; or 2. A 
residual disease process that has resulted in such 
marginal adjustment that even a minimal increase in 
mental demands or change in the environment would 
be predicted to cause the individual to decompensate; 
or 3. Current history of 1 or more years’ inability to 
function outside a highly supportive living 
arrangement, with an indication of continued need for 
such an arrangement. As noted, the claimant has had 
not had repeated episodes of decompensation. She has 
not required any psychiatric hospitalizations or 
inpatient mental health treatment for mental 
breakdowns, and there is no indication that a minimal 
increase in demands would cause such 
decompensation (Exhibit 27F, pg. 2). In addition, the 
claimant has not shown an inability to function 
outside a highly supportive living arrangement. She 
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lives alone and takes care of all her personal needs, 
with only some help with strenuous household chores 
(Exhibit 5E, pg. 1-3). Therefore, the claimant’s 
impairments do not meet or equal the criteria of 
‘paragraph C” of listing 12.04. Also, the claimant’s 
anxiety-related disorder does not meet the criteria of 
“paragraph C” of listing 12.06, because she does not 
have a complete inability to function independently 
outside the area of her home. As noted, the claimant 
shops in grocery stores, goes to the drug store, drives 
or rides in a car and attends church (Exhibit 5E, pg. 4-
5; 27F, pg. 3). On the claimant’s function report, she 
said had no problems getting along with authority 
figures and that she had no problems handing the 
social aspects of her work places (Exhibit 4E, pg. 7). 
Therefore, the claimant’s impairments do not meet or 
equal the criteria of ‘paragraph C” of listing 12.06. 

The limitations identified in the “paragraph B” 
criteria are not a residual functional capacity 
assessment but are used to rate the severity of mental 
impairments at steps 2 and 3 of the sequential 
evaluation process. The mental residual functional 
capacity assessment used at steps 4 and 5 of the 
sequential evaluation process requires a more detailed 
assessment by itemizing various functions contained 
in the broad categories found in paragraph B of the 
adult mental disorders listings in 12.00 of the Listing 
of Impairments (SSR 96-8p). Therefore, the following 
residual functional capacity assessment reflects the 
degree of limitation the undersigned has found in the 
“paragraph B” mental function analysis. 
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5. After careful consideration of the entire 
record, the undersigned finds that the claimant 
has the residual functional capacity to perform 
light work as defined in 20 CFR 404.1567(b) 
except the claimant cannot lift or carry more 
than 10 to 15 pounds. The claimant must be 
given the option to alternate between sitting and 
standing every hour. She cannot perform 
overhead reaching. The claimant can 
occasionally perform stooping, crouching, 
kneeling, crawling and climbing of stairs and 
ramps, but she cannot climb ladders or scaffolds. 
The claimant cannot perform balancing or be 
exposed to unprotected heights, dangerous 
machinery or extremes of cold. The claimant can 
perform simple work tasks, with no interaction 
with the public and brief and superficial 
interaction with coworkers. Supervision is to be 
supportive and non-confrontational, with 
occasional oversight. Changes in the workplace 
should be gradually introduced. 

In making this finding, the undersigned has 
considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent 
with the objective medical evidence and other 
evidence, based on the requirements of 20 CFR 
404.1529 and SSRs 96-4p and 96-7p. The undersigned 
has also considered opinion evidence in accordance 
with the requirements of 20 CFR 404.1527 and SSRs 
96-2p, 96-Sp, 96-6p and 06-3p. 

In considering the claimant’s symptoms, the 
undersigned must follow a two-step process in which it 
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must first be determined whether there is an 
underlying medically determinable physical or mental 
impairment(s)—i.e., an impairment(s) that can be 
shown by medically acceptable clinical and laboratory 
diagnostic techniques—that could reasonably be 
expected to produce the claimant’s pain or other 
symptoms. 

Second, once an underlying physical or mental 
impairment(s) that could reasonably be expected to 
produce the claimant’s pain or other symptoms has 
been shown, the undersigned must evaluate the 
intensity, persistence, and limiting effects of the 
claimant’s symptoms to determine the extent to which 
they limit the claimant’s functioning. For this purpose, 
whenever statements about the intensity, persistence, 
or functionally limiting effects of pain or other 
symptoms are not substantiated by objective medical 
evidence, the undersigned must make a finding on the 
credibility of the statements based on a consideration 
of the entire case record. 

The claimant is a 47-year-old woman who alleges 
problems from two prior cervical spine fusion surgeries 
and several other physical and mental problems. The 
claimant states that she has severe neck pain, bad 
headaches, fatigue and constant pain. The pain goes 
from her neck down to her left arm. She states that 
three fingers on her left hand are numb. The pain goes 
down into her back. The claimant also has problems 
with her sciatic nerve, and the pain radiates down her 
left buttocks and left leg. She states that she had two 
neck surgeries in July 2006 and December 2006. She 
re-injured her neck in 2009, but doctors have 
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recommended pain management and physical therapy. 
These treatments have helped, but the pain is not 
completely gone. The claimant states that standing or 
sitting too long, the pain increases. It becomes difficult 
for her to even walk 25-30 feet to her mailbox. She 
breaks out in a sweat, she experiences fatigue and her 
legs go numb. The claimant says that she can only sit 
for one hour at a time. The pain starts radiating down 
her back and she has bad headaches. She states that 
she could not stand to work for more than 30 minutes. 
She would have to move to ease the pain in her lower 
back. The numbness and pain in her left arm affects 
her ability to use her hands. She has decreased 
strength in her left arm and no feeling in three of the 
fingers on her left hand. This causes problems opening 
things. She says that her left arm is almost useless. 
The claimant states that she can lift about 10 pounds. 
If she tried to lift a greater weight, it would hurt her 
neck. The claimant has sleep problems. She only 
sleeps about 2-3 hours a night because of pain. She has 
headaches caused by her neck problems, and these are 
not relieved by medication. She experiences headaches 
6-7 times a month. When she has a headache, she lies 
down, places a cloth over her eyes, and puts a heating 
pad on the back of her neck. The headaches last all 
day, and she is fatigued the next day and has no 
energy. The claimant also experiences depression. She 
does not go out anywhere, and when she is around 
crowds, she gets panic attacks. The claimant goes to 
the grocery store and the doctor about 4-5 times a 
month. She sometimes experiences crying spells, and 
she is afraid of driving because of lack of focus, so her 
sister takes her most of the time. The claimant no 
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longer takes Morphine, Roxicodone, Soma, Rozerem 
and Klonopin, but she still takes many medications 
prescribed by Dr. Kendrick. She is taking Nucynta, 
Cymbalta, Xanax, Neurontin, Paxil and Celebrex. The 
medication causes a rash on her arms, possible 
depression and drowsiness. She takes Xanax to make 
her sleep. The claimant says that she lies down 3-4 
times during the day for 30 minutes to 1 hour because 
of the drowsiness. The claimant lives by herself, but 
her sister helps with her housework. She had bad days 
5-7 days a month, where she lies on a heating pad and 
takes medication to ease the pain. On bad days, her 
pain is a 9 on a ten-point scale, and on other days, 
with her pain medication, her pain is a 3. The claimant 
stated that she would need to miss work for 3-4 days of 
a regular five-day workweek. 

After careful consideration of the evidence, the 
undersigned finds that the claimant’s medically 
determinable impairments could reasonably be 
expected to cause the alleged symptoms; however, the 
claimant’s statements concerning the intensity, 
persistence and limiting effects of these symptoms are 
not credible to the extent they are inconsistent with 
the above residual functional capacity assessment. 

In terms of the claimant’s alleged musculoskeletal 
problems, she injured her neck in 2006 while working 
at the Honda assembly plant. She had a minimally 
invasive diskectomy from a posterior foraminal 
approach in July 2006 (Exhibits 1F-4F, 20F, 23F). The 
claimant continued to experience pain following the 
July surgery, so in December 2006, the claimant had 
an anterior cervical diskectomy, allograft fusion and 
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anterior instrumentation at C6-7. The claimant had 
improvement following the surgery and returned to 
full time employment (Exhibits 5F-7F). She worked at 
Honda until she felt pain in her neck in March 2, 2009, 
while using her fists to put an instrument panel into 
place. The claimant went to Concentra Medical Center 
onsite at the Honda plant. She was given an initial 
assessment of cervical radiculopathy and cervical 
strain and referred to a neurosurgeon for evaluation 
(exhibit 7F, pg. 16-17). The claimant went to Samuel 
R. Bowen II, M.D., of Birmingham Neurosurgery and 
Spine Group, who said that the problem might be a re-
injury of her spine, and he ordered tests. An MRI was 
performed on the claimant’s cervical spine on March 6, 
2009, which revealed mild degenerative changes and 
postoperative changes at C6-7, but no evidence of 
significant disc herniation or nerve root encroachment. 
There was no significant canal stenosis or neural 
foramina at the level of fusion. The scan found “no 
single, dominant cause” for the claimant’s reported 
symptoms. X-rays of the claimant’s cervical spine, 
including flexion and extension views, also found some 
post-operative degenerative changes, but no unstable 
motion of the claimant’s spine (Exhibit 8F, pg. 4-6). 
Electromyography (EMG) and Nerve Conduction 
Velocity (NCV) test were conducted that showed some 
impaired conduction of the left C5 or axillary nerve, 
but no evidence of carpal tunnel syndrome (CTS). On 
March 12, 2009, Dr. Bowen stated that the claimant 
should remain on light duty with no lifting over 15 
pounds and no overhead work until April16, 2009, and 
then could return to full duty with no restrictions 
(Exhibit 8F, pg. 10; 9F, pg. 5). The claimant returned 
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to the clinic on April 16, 2009, with complaints of 
continued neck pain, popping in her neck and 
complaints of numbness in both hands, which Dr. 
Bowen said sounded like carpal tunnel syndrome. The 
claimant was found to be in obvious pain but in no 
acute distress. An examination showed that the 
claimant had no spinal deformity or scoliosis, and she 
had normal posture and gait. No swelling or deformity 
was noted in the claimant’s extremities, and she had 
normal range of motion of all joints. The claimant’s 
rapid movements, finger dexterity and tandem gait 
were also normal. Dr. Bowen said that he would 
review the claimant’s NCV tests. She was prescribed 
physical therapy and one 15 milligram tablet of Mobic 
daily, and she was instructed to continue a restriction 
to light duty for four weeks. Her light duty restrictions 
called for no lifting over 15 pounds, no bending or 
stooping and no prolonged sitting or standing (Exhibit 
8F, pg. 2-5; 11F, pg. 10). On April 20, 2009, Dr. Bowen 
said that the NCV tests results showed that the 
claimant was “OK.” He stated, “I do think that she can 
return to work full duty. I do not see any permanent 
impairment related to her last injury (Exhibit 8F, pg. 
20). 

The claimant was referred by her Workers’ 
Compensation carrier for evaluation of her neck pain 
to Thomas A. Wilson, Jr., M.D., of Neurological 
Associates on May 12, 2009. He noted that the 
claimant had been receiving Roxicodone and Morphine 
for years for pain management, but that she had been 
able to work a full-time job at the Honda assembly 
plant. Dr. Wilson reviewed the claimant’s x-rays and 
MRI scans and reported, “I see no evidence of 
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significant disc herniation or nerve root 
encroachment.” On the examination, the claimant 
displayed diffuse cervical tenderness, with diminished 
range of motion. Dr. Wilson could palpate no 
significant spasm. The claimant’s strength was full, 
except for her left arm, which was 4+ out of 5 diffusely. 
There were patchy areas of diminished sensation on 
the left, but her reflexes were symmetrical. The 
Romberg test was negative, the claimant’s gait was 
steady and she was able to tandem walk without 
difficulty. Dr. Wilson said that he would see how the 
claimant was doing after she completed some physical 
therapy (Exhibit 11F, pg. 4-5). On July 29, 2009, Dr. 
Wilson said that he told the claimant that she did not 
have a surgical lesion, but he noted that she continued 
to receive medications from her the pain management 
clinic. He stated, “I do believe that she is capable of 
returning to work per her previous restrictions. She 
would prefer a nonproduction position, which I think, 
is reasonable given the amount of narcotic that she 
continues to take. Because there is no significant new 
structural finding, there is no additional impairment 
rating. There is no reason for her to return to see me.” 
Dr. Wilson wrote note saying that the claimant could 
return to work with her previous restrictions on 
August 20, 2009 (Exhibit 11 F, pg. 2, 8). 

The claimant received treatment for pain 
management from Odeane Conner, M.D, at Pain and 
Wound Care Center from June 2007 to November 
2011. The claimant described her pain as a constant 
ache. On examinations, the claimant had moderate 
limitation to her cervical range of motion and mild or 
moderate limitation to her lumbar range of motion. 
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Extremity strength was rated as 4 out of 5 on most 
examinations, but the straight leg raising test and the 
sciatic stretch test were found to be negative. An 
electrodiagnostic report done October 7, 2010, 
suggested severe pathology of the left C5 axillary 
nerve, left C6 radial nerve lateral branch, left C7 
radial nerve medial branch and left CS ulnar nerve, as 
well as, irritation of the left C2 greater occipital nerve, 
right C4 suprascapular nerve, right C7 radial nerve 
medial and left TI first thoracic nerve (Exhibit 24F, pg. 
18). The claimant was diagnosed with low back pack 
pain and fibromyalgia, and was prescribed MS Contin, 
Roxicodone, Paxil, Soma, Klonopin and Ambien 
(Exhibits 10F, 14F, 24F, 29F). 

The claimant went to Northeast Orthopedics 
Physical Therapy Clinic on January 4, 2010, on a 
referral from Dr. Michael Kendrick, for a Functional 
Capacity Evaluation, which found that the claimant 
could perform light to medium exertional work with 
some limitations. The examiner, Sheral B. Serafini, 
said that there were indications that the claimant was 
not putting forth maximal effort on some tests. The 
claimant could occasionally lift 40 pounds and could 
frequently lift 20 pounds, and she could occasionally 
carry 30 pounds and frequently carry 15 pounds. The 
claimant demonstrated ability to sit for 60 minutes, 
stand for 245 minutes and intermittently stand, sit 
and walk for 240 minutes, and she reported the ability 
to sit for 10 hours, to stand for 2-4 hours and to walk 
for 2-4 hours. The musculoskeletal examination 
revealed no edema or cyanosis. There was normal 
cervical and lumbar lordosis, with no scoliosis. The 
strength of the upper arm was 3+ out of 5, and the 
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right arm was 4 out of 5. There was diminished touch 
of the claimant’s 4th and 5th fingers of the left hand, 
but the deep tendon reflexes of biceps and triceps were 
normal. At increased speeds or with fatigue, there was 
a slight antalgic gait. The final estimate of impairment 
was 15% (Exhibit 12F, pg. 3-10). 

The claimant attended a consultative physical 
examination conducted by Sathyan V. Iyer, M.D., on 
August 27, 2010, which found that the claimant could 
perform many work-related activities. The claimant 
reported that she had problems with her neck, lower 
back pain, and pain all over her body that she was told 
might be fibromyalgia. She was taking Paxil, 
Synthroid, Estradiol, Cymbalta, Diazepam, Morphine, 
Ambien, Soma and Oxycodone. The claimant had 
normal examinations of her skin, eyes, ears, neck, 
cardiovascular system, lungs and gastrointestinal 
system. The musculoskeletal examination revealed the 
scar on her neck from previous from previous 
surgeries, but no significant deformity was noted 
around the neck area. Lateral flexion and right 
rotation of the claimant’s cervical spine was normal, 
but left rotation was about 75% of normal. The 
claimant had full adduction and rotation motions, but 
she could not place her left hand behind her head. She 
had full range of motion of both elbows and wrists. 
Grip strength on the right was normal, but grip 
strength on the left was estimated to be 4 out 5. There 
was only minor restriction of lumbar spine motion and 
there was full range of motion of both hips, knees and 
ankles. The straight leg raising test was negative, and 
the claimant’s gait was normal. She could walk on her 
heels and tiptoes, and she could squat partially. Fine 



 

 

 

 

 

 

64a 

tremors of both hands were observed, but no other 
motor or sensory deficits were noted. The Romberg 
sign was negative and deep tissue reflexes were 
normal. Dr. Iyer diagnosed the claimant with history 
of degenerative joint and disc disease of the cervical 
spine; with possible left-sided radiculopathy causing 
decreased grip strength, and status post two cervical 
disc surgeries; possible tendonitis versus arthritis 
affecting the left shoulder; possible degenerative disc 
disease of the lumbar spine; history of depression; and 
history of fibromyalgia. She stated, “In her current 
condition, she may have some impairment of functions 
involving lifting, carrying, bending, overhead 
activities, and handling with her left hand. She does 
not have significant limitation of functions involving 
sitting, standing, walking, hearing, or speaking” 
(Exhibit 15F, pg. 1-5). 

State agency medical consultant Stuart X. 
Stephenson, M.D., reviewed the claimant’s medical 
records on September 14, 2010, and opined that that 
the claimant could perform many work-related 
activities. He acknowledged that the claimant had 
been diagnosed with cervical and lumbar impairments, 
but he gave weight to MRI scans in March 2009 
showing mild degenerative disc problems, with no 
significant canal stenosis or nerve root impingement, 
and the functional capacities evaluation in January 
2010 showing significant sitting, standing and walking 
abilities. Dr. Stephenson opined that the claimant 
could perform medium exertional work, sit for 6 hours 
in an 8-hour workday and stand and/or walk for 6 
hours in an 8-hour workday. He said that the claimant 
could frequently perform most postural activities, with 
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the exception of climbing ladders, ropes and scaffolds 
(Exhibit 17F, pg. 2-8). 

The claimant was evaluated by vocational 
rehabilitation consultant Jo H. Spradling, on February 
16, 2011, in connection with her Worker’s 
Compensation claim. Ms. Spradling noted that the 
claimant had demonstrated physical abilities within 
the light exertional classification and had received 
only a 15% impairment rating on her functional 
capacities evaluation in January 2010. However, Ms. 
Spradling stated that, taking into account the 
claimant’s subjective complaints, prescription 
medications and reported depression problems, she 
was 100% vocationally disabled from gainful 
employment (Exhibit 25F, pg. 2-3). 

The claimant was treated by Michael S. Kendrick, 
M.D., for pain management from November 2009 to 
November 2011. The claimant complained of neck and 
lower back pain and left arm pain, numbness and 
weakness. Dr. Kendrick found that the claimant had 
cervical muscle spasms, tenderness with palpation and 
decreased cervical motion and rotation. Lumbar spine 
static tests were normal, but muscle spasms were 
present. The claimant had an antalgic gait. Dr. 
Kendrick diagnosed the claimant with post-
laminectomy syndrome, cervical region; and myalgia 
and myositis, unspecified. He prescribed Nucynta, 
Celebrex, Xanax and Neurontin, and he gave the 
claimant cervical and trigger point injections. He also 
found that the claimant was depressed and prescribed 
Paxil and Cymbalta (Exhibits 13F, 22F, 30F). Dr. 
Kendrick wrote a note on May 24, 2011, regarding the 
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claimant’s impairments and work abilities. He stated 
that the claimant had lumbar and cervical pain, which 
was only moderately controlled by medication. He 
reported that the claimant had a severely diminished 
range of motion in her cervical spine, and her pain was 
exacerbated by prolonged sitting or standing. She also 
had leg pain and numbness and an antalgic gait. Dr. 
Kendrick agreed with previously assigned permanent 
restrictions that required no bending and required no 
sitting or standing for more than six hours total per 
day. He stated that the claimant’s employer was not 
able to accommodate those restrictions, and as a 
result, she was let go from the company. Dr. Kendrick 
asserted that, with these restrictions, the claimant 
was unable to perform any kind of full-time job, and 
therefore, she should receive disability benefits 
(Exhibit 28F, pg. 4). 

The claimant attended a consultative physical 
examination conducted by Morton S. Rickless, M.D., 
on July 14, 2011, which found that the claimant could 
perform many work-related activities in the light 
exertional range. The claimant stated that she was 
unable to work, primarily due to a neck injury and 
secondarily due to onset of diffused joint pain. She also 
complained of pain and numbness in her left arm and 
recent pain in her right arm. The claimant complained 
of swelling in various joints; however, Dr. Morton 
stated, “She points to areas where there is actually no 
swelling.” There was no limitation of range of motion 
of shoulders, elbows, wrist or hands. The claimant 
stated that she had decreased sensation in her left 
hand and fifth finger, but her grip strength and thumb 
finger opposition appeared good. There was no 
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cyanosis, clubbing, swelling or limitation of range of 
motion of the claimant’s hips, knees or ankles. She had 
shaking of the right lower extremity of unknown 
etiology. The claimant had decreased range of motion 
in her back and neck, but no deformity or spasms. She 
reported pain in her lower back, but the straight leg 
raising test was negative in both the sitting and 
supine positions. The claimant had a slow gait and she 
was afraid to squat down. Dr. Rickless stated that 
claimant’s muscle strength was normal, there were 
deficits in sensation, her reflexes were normal, the 
Romberg’s test was negative, no atrophy was noted 
and fine and gross manipulation was normal. He said 
that there was no clinical indication of nerve injury to 
the claimant’s lower back and no significant evidence 
of arthritis. Dr. Rickless stated, “This lady could sit for 
reasonable periods of time. I believe she could stand 
and walk for reasonable periods of time. Lifting and 
carrying would be limited secondary to injury to the 
cervical spine. She could handle objects” (Exhibit 26F, 
pg. 2-5). Dr. Rickless also completed a Medical Source 
Statement of Ability to Do Work-Related Activities 
(Physical), which asserted that the claimant could 
perform light exertional work, occasionally lifting and 
carrying 20 pounds and frequently lifting and carrying 
10 pounds. He found that the claimant could perform 
sitting, standing, walking, and use of hands and feet, 
with some limitations. She could not climb ladders or 
scaffold, but she could occasionally climb stairs and 
ramps. Dr. Rickless apparently mistakenly checked 
the “never” box on the remaining postural activities. In 
his examination, he found no limitations of range of 
motion or muscle strength in the claimant’s shoulders, 



 

 

 

 

 

 

68a 

elbows, wrists, hands, hips, knees or ankles. With the 
exception of exposure to unprotected heights, the 
claimant could occasionally or frequently be exposed to 
common work environments. Dr. Rickless stated that 
the claimant should be able to perform most normal 
activities, such as preparing simple meals, shopping, 
traveling without assistance and sorting, handling and 
using paper and files (Exhibit 26F, pg. 6-12).  

An MRI was performed on the claimant’s cervical 
spine on November 1, 2011, which found only mild 
problems. There was mild reversal of the cervical 
lordosis with maintained vertebral body heights and 
marrow intensities with fusion at C6-7. The cord 
remained normal in morphology and signal intensity. 
There was mild narrowing at C3-4 and C4-5, without 
deformation of the exiting nerve root (Exhibit 31F, pg. 
2). 

Although the claimant has musculoskeletal 
problems, the medical record of evidence does not 
indicate that the problems preclude the performance of 
work. The claimant has alleged significant pain and 
other symptoms resulting from her musculoskeletal 
conditions. The evidentiary standard set forth in 
Sections 223(d)(3) of the Act is explained and applied 
by Social Security Regulations Sections 404.1528 and 
404.1529. The regulatory sections require that any 
alleged impairment must be substantiated by credible 
clinical evidence, including signs and laboratory 
findings. Complaints, standing alone will never suffice 
to establish the existence or severity of an impairment. 
Social Security Ruling 96-7p states, “No symptom or 
combination of symptoms can be the basis for a finding 
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of disability, no matter how genuine the individual’s 
complaints may appear to be, unless there are medical 
signs and laboratory findings demonstrating the 
existence of a medically determinable physical or 
mental impairment(s) that could reasonably be 
expected to produce the symptoms.” The severity of 
pain and other symptoms alleged by the claimant is 
not supported by objective findings in the medical 
evidence of record. As noted, the claimant had MRI 
scans done in September 2008, March 2009 and 
November 2011, which showed no central canal 
stenosis, neural foraminal stenosis, significant disc 
herniation or nerve root compression. As seen above, 
most physical examinations have found that the 
claimant could perform many work-related activities. 
Following her neck injury, the claimant was released 
to return to work by both Dr. Samuel Bowen and Dr. 
Thomas A. Wilson. The Functional Capacity 
Evaluation in Exhibit 12F found that the claimant 
could perform light to medium work and could sit, 
stand and walk for substantial periods. The 
consultative physical examination by Dr. Sathyan Iyer 
found that the claimant had some impairment of 
functions involving lifting, carrying, bending, and use 
of her non-dominant left hand, but she did not have 
significant limitation of functions involving sitting, 
standing, or walking. Consultative examiner Dr. 
Morton Rickless said that the claimant could perform 
light work with some limitations. Dr. Michael 
Kendrick only gave the claimant restrictions of no 
bending and no sitting and standing for more than six 
hours per day. At the hearing, the claimant stated that 
her doctors had not recommended neck surgery. The 
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claimant has received a diagnosis of fibromyalgia, but 
she has not had a full workup for a an identification of 
the problem, including an analysis of the 18 
designated tender points and the presence of pain in 
all four quadrants of the body that can indicate the 
existence of the condition. In Dr. Michael S. Kendrick’s 
letter on May 24, 2011, which described the claimant’s 
serious medical problems, he did not mention 
fibromyalgia (Exhibit 28F, pg. 4). The claimant’s 
musculoskeletal problems and possible fibromyalgia 
are taken into consideration in the residual functional 
capacity in this decision by restricting the claimant to 
a reduced range of light work, with limitations on 
reaching, balancing, stooping, crouching, kneeling, 
crawling and climbing. These medical conditions are 
also taken into account by requiring that the claimant 
be given the option to alternate between sitting and 
standing every hour, and by prohibiting exposure to 
extremes of cold, unprotected heights and dangerous 
machinery. 

The effect of the claimant’s obesity on her ability 
to perform basic work activities has been considered, 
in accordance with Social Security Ruling 02-1p. This 
ruling specifies that an obese individual may have 
limitations in any of the exertional functions, such as 
sitting, standing, walking, lifting, carrying, pushing, 
and pulling. Obesity may also affect the ability to do 
postural functions, such as climbing, balancing, 
stooping, and crouching. At the consultative physical 
examination on July 14, 2011, the claimant was 5 feet, 
4&1/2 inches tall and weighed 227 pounds, which 
corresponds to a Body Mass Index (BMI) of 38.4. The 
National Institutes of Health states that a BMI of 30 
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or greater is indicative of obesity. In this case, the 
undersigned has specified a reduced range of light 
work, with limitations on sitting, standing, walking, 
lifting, carrying, climbing, balancing, stooping, 
kneeling, crawling and crouching, which should 
sufficiently accommodate any physical limitations 
attributable to the claimant’s obesity. 

The claimant has experienced problems with 
depression and anxiety. She was diagnosed with major 
depressive disorder by Michael S. Kendrick, M.D., and 
prescribed Paxil, Cymbalta and Klonopin (Exhibit 30F, 
pg. 8-10). She has had two comprehensive mental 
examinations. The claimant attended a consultative 
psychological examination conducted by Robert A. 
Storjohann, Ph.D., on September 13, 2010, which 
found moderate and marked deficits in her work-
related abilities. The claimant was appropriately 
dressed and groomed and on time for the examination. 
She appeared to be experiencing considerable pain and 
discomfort throughout the examination. Her demeanor 
was that of being extremely dysphoric, despondent, 
tearful at times, restless, and ill-at-ease; however, her 
speech was normal in pace and tone. The claimant’s 
mood was severely depressed, quite anxious, and very 
tense, and her affect was restricted in range. She was 
oriented to person, place, situation and time. The 
claimant was able to perform simple calculations and 
word problems. Her recent memory and remote 
memory was intact, and her fund of information was 
intact. The claimant was able to identify similarities 
between simple paired objects, and she was able to 
interpret several simple proverbs. Her thoughts and 
speech were logical, coherent, and goal-directed, and 



 

 

 

 

 

 

72a 

her thoughts were without loose associations or 
confusion. No hallucinations or delusions were 
observed during the evaluation, and the claimant’s 
judgment and insight were intact. Dr. Storjohann 
stated that the claimant was able to make acceptable 
work decisions and to manage her own financial 
affairs. Her level of intellectual functioning was 
estimated to fall in the low average range. Dr. 
Storjohann diagnosed the claimant with major 
depression, single episode, severe, without psychotic 
features, chronic; generalized anxiety disorder with 
panic attacks; and global assessment of functioning 
(GAF) of 45 (current) and 45 (highest level past year). 
He opined that the claimant appeared to have 
moderate deficits in her ability to understand, carry 
out, and remember instructions in a work setting; and 
she appeared to have marked deficits in her ability to 
respond appropriately to supervision, coworkers, and 
work pressures in a work setting (Exhibit 16F, pg. 1-
4). 

State agency medical consultant Robert Estock, 
M.D., reviewed the claimant’s records, including the 
results of the September 2010 consultative 
psychological examination, and he opined that the 
claimant had severe mental impairments, but that 
they caused no more than moderate limitations to her 
abilities to perform work-related activities. Dr. Estock 
only gave partial weight to the opinion of consultative 
examiner Dr. Robert Storjohann. He pointed out that 
the claimant had a “fairly normal” mental status 
examination, and that Dr. Storjohann stated that the 
claimant’s judgment and insight were intact and she 
was able to make acceptable work decisions. This 
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seemed inconsistent with Dr. Storjohann’s opinion that 
the claimant had marked deficits in her ability to 
respond appropriately to people and work pressures in 
a work setting (Exhibit 18F, pg. 1, 11-13). Dr. Estock 
opined that the claimant had no more than moderate 
restrictions to her work-related abilities regarding 
understand and memory, sustained concentration and 
persistence, adaptation and social interaction (Exhibit 
19F, pg. 1-2). 

The claimant attended another consultative 
psychological examination conducted by Robert G. 
Summerlin, Ph.D., on July 21, 2011, which found 
fewer limitations in the claimant’s work-related 
abilities, than in the previous consultative 
examination. The claimant stated that she had 
experienced no inpatient mental health care and no 
recent counseling or therapy. She was taking Paxil, 
Cymbalta and Klonopin, prescribed by her primary 
care physician. On the mental status examination, the 
claimant was oriented to person, pace, time and 
circumstance. Her verbal responses flowed at an even 
rate, were at an adequate volume and were easily 
understood. She correctly performed computational 
problems, which reflected adequate attention and 
concentration. Her recent and remote memory were 
intact. The claimant’s abstract thinking ability, fund of 
general information, computational skills and 
vocabulary were reflective of an individual of average 
intelligence. Her thought processes were logical, 
coherent and focused, and her thought content was 
responsive to questioning. The claimant was tearful at 
times and her affect was suggestive of depression. Dr. 
Summerlin diagnosed the claimant with pain disorder 
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associated with both psychological factors and a 
general medical condition; adjustment disorder, with 
depressed mood, chronic; nicotine dependence; and a 
global assessment of functioning (GAF) of 55, 
indicating moderate to serious emotional and physical 
problems affecting personal, social and occupational 
functioning. Dr. Summerlin completed a Medical 
Source Statement of Ability to Do Work-Related 
Activities (Mental), which asserted that the claimant 
had no limitations in her ability to understand, 
remember and carry out simple instructions. He 
opined that the claimant had mild limitations in her 
abilities to make judgments on simple work-related 
decisions, and she had moderate restrictions in her 
ability to understand, remember and carry out 
complex work-related decisions and her ability to 
make judgments on complex work-related decisions. In 
terms of work socialization, the claimant had mild 
restriction in her abilities to interact with supervisors, 
coworkers and the public, and she had moderate 
limitations in her ability to respond appropriately to 
usual work situations and to changes in a routine 
work setting. Dr. Summerlin opined that the claimant 
did not have any marked or extreme limitations to her 
work-related abilities resulting from mental 
impairment (Exhibit 27F, pg. 2-6). 

The claimant has experienced some mental 
problems, but the medical record shows that these are 
no more than moderate in nature, and they were 
helped by her medication. Much of her mental distress 
seems to be related to unhappiness over her physical 
problems. At the hearing, the claimant said that most 
of her mental problems have occurred since her neck 
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re-injury. As noted, the mental status evaluations on 
both consultative examinations were “fairly normal.” 
She told Dr. Michael Kendrick that her Cymbalta was 
“working well” (Exhibit 22F, pg. 16). At the hearing, 
the claimant stated that she did not have a history of 
psychiatric treatment. She has not received any 
counseling, therapy or extended psychiatric 
evaluations. She has not had any mental health 
hospitalizations or inpatient mental health care. The 
only treatment that she has received has been 
prescriptions for mental health medications from her 
primary care physician. If the claimant’s mental 
problems were as severe as she has alleged and 
prevented her from working, it might be expected that 
she would have sought some professional mental help. 
The residual functional capacity in this decision takes 
into account possible socialization and concentration 
limitations attributable to the claimant’s possible 
mental health problems by restricting her to simple 
work tasks, with no interaction with the public and 
brief and superficial interaction with coworkers, and 
by requiring a workplace with supportive, non-
confrontational supervision, occasional oversight and 
gradually introduced changes. 

In terms of credibility, although the claimant 
states that she is unable to work, she performs many 
normal functions of daily living. At the hearing, the 
claimant stated that she did not do much housework 
or participate in many activities; however, on her 
function report and at her consultative psychological 
examination, confirmed by the third party function 
report, she reported performing many usual activities. 
The claimant stated that she prepares simple meals, 
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feeds her pets, does laundry, watches television, 
listens to the radio, does some reading, visits with 
family members and takes care of her personal needs. 
The claimant also performs many activities outside the 
home. She shops in stores for groceries, attends 
doctors ‘ appointments, goes to the drug store and 
attends church. At the hearing, the claimant said that 
she is afraid to drive, but on her function report, she 
said that she “usually” has someone go with her when 
she goes places. At the July 2011 consultative 
psychological examination, the claimant said that she 
“drives as necessary” (Exhibits 4E, pg. 1-5; 5E, pg. 2-6; 
27F, pg. 3). The claimant also states that she has 
problems with memory, concentration and completing 
tasks; however, on her function report, she stated that 
she is able to maintain concentration sufficiently to 
pay bills, count change, and use a checkbook and 
money orders, with occasional help. The September 
2010 consultative examination report noted, “She 
stated that she is able to manage her own financial 
affairs without assistance” (Exhibits 4E, pg. 4-6; 16F, 
pg. 4). This high level of ability to perform daily 
activities appears to be inconsistent with the 
claimant’s allegations of disability. 

Many statements that the claimant has made 
about the severity of her problems seem to be 
inconsistent with the medical record of evidence. The 
claimant said that she had almost no use of her left 
arm and she dropped things because of extensive 
numbness of fingers in her left hand; however, at the 
consultative examination in July 2011, Dr. Morton 
Rickless found that the claimant had no limitations of 
range of motion or strength in her left shoulder, her 
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grip strength and thumb finger opposition was good, 
and her fine and gross manipulation was normal 
(Exhibit 26F, pg. 4). The claimant had two cervical 
surgeries in 2006, but she was able to return to full-
time work time (Exhibits 7D, 8D). Following her 
March 2009 injury, the claimant has alleged 
significant limitations due to pain; however, at the 
hearing and on her last reported visit to Dr. Michael S. 
Kendrick, the claimant said that she had been helped 
by pain management, and she stated that her pain on 
an average day, with medication, was only a 3 on a 
ten-point scale (Exhibit 30F, pg. 4). At the hearing, the 
claimant said that she could only sit for 30 minutes 
and stand for one hour at a time; however, the 
claimant was only restricted from sitting and standing 
for more than 6 hours by Dr. Samuel Bowen, Dr. 
Thomas Wilson and Dr. Michael Kendrick (Exhibits 
28F, pg. 4; 30F, pg. 4). At the hearing, the claimant 
stated that she had to lie down 3 to 4 times a day, due 
to drowsiness. However, on the claimant’s last 
reported visit to Dr. Kendrick on November 2, 2011, 
she was asked if she was experiencing any side effects 
to her medications, and she wrote, “None” (Exhibit 
30F, pg. 8). These inconsistencies reflect negatively on 
the credibility of the claimant’s allegations. 

As for the opinion evidence, some weight is given 
to state agency medical consultant Dr. Robert Estock, 
who opined that the claimant had some severe mental 
impairments, but they did not cause more than 
moderate work-related limitations. He reviewed the 
records from treating and examining physicians. As a 
state agency consultant, Dr. Estock is familiar Social 
Security regulations and terminology. He relied 
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primarily on the September 2010 consultative 
examination; however, the July 2011 consultative 
examination and other records indicate that the 
claimant is somewhat less limited than found by Dr. 
Estock. 

Some weight is given to the Dr. Robert A. 
Storjohann, who found that the claimant had 
moderate and marked work-related limitations. As 
discussed above, Dr. Storjohann’s finding of a marked 
limitation in work social abilities is inconsistent with 
the results of his mental status examination. It is also 
inconsistent with the findings of Dr. Summerlin’s 
consultative psychological examination and the record 
as a whole. 

Great weight is given to Dr. Robert G. Summerlin, 
who opined that the claimant had mild and moderate 
limitations in her work-related activities. He is a 
licensed psychologist who examined the claimant and 
reviewed the records from treating and examining 
physicians. His opinion is consistent with the results 
of his examination and with the record as whole. 

Significant weight is given to state agency medical 
consultant Dr. Stuart Stephenson, who opined that 
that the claimant could perform many work-related 
activities. He reviewed the records of treating and 
examining physicians. His opinion is, for the most 
part, consistent with those records and the record as a 
whole. Subsequent treatments records show that the 
claimant is somewhat more limited. 

No weight is given to the vocational assessment by 
Jo. H. Spradling. The assessment was obtained by the 
claimant’s representative in connection with her 
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Workers’ Compensation claim, and is not a completely 
independent evaluation. Although Ms. Spradling 
acknowledged that the claimant had been rated at 
only a 15% impairment, she said that said that the 
claimant could not perform work because of 
medications and mental impairments. At the hearing, 
the claimant testified that she no longer took 
Morphine, Soma or Klonopin, which were cited Ms. 
Spradling. As noted, the claimant has not received any 
psychiatric counseling or therapy. Ms. Spradling is not 
a physician or licensed mental health expert. Her 
opinion is inconsistent with the records from treating 
and examining physicians and with the record as a 
whole. 

Significant weight is given to Dr. Samuel Bowen 
and Dr. Thomas Wilson, who opined that the claimant 
could return to work, with some restrictions, after her 
neck injury. Their opinions were consistent with their 
medical examinations, with the records of other 
treating and examining physicians and with the record 
as a whole. 

Partial weight is given to the opinions in the letter 
from treating physician Dr. Michael S. Kendrick in 
Exhibit 28F. Pursuant to 20 CFR 404.1527(d)(2) and 
Social Security Ruling 96-2p, generally more weight is 
given to the opinions from treating sources if they are 
well supported by medical evidence. The restrictions 
that Dr. Kendrick gave on sitting and standing are 
accepted and are incorporated into residual functional 
capacity in this decision. Dr. Kendrick’s restriction on 
bending is not fully accepted, because the claimant 
does have ongoing care for a history of low back or 
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objective tests showing extensive low back problems. 
Instead, the claimant has been limited to occasional 
stooping, crouching and kneeling. Dr. Kendrick also 
stated that, due to these bending, sitting and standing 
restrictions, the claimant was “unable to perform any 
kind of full-time job, and so she should receive her 
disability benefits.” Statements that a claimant is 
“disabled” or “unable to work”, or that there is an 
absence of jobs that meet certain criteria are 
administrative findings dispositive of a case, requiring 
familiarity with the Regulations and legal standards 
set forth therein. Such issues are reserved to the 
Commissioner, who cannot abdicate his statutory 
responsibility to determine the ultimate issue of 
disability (20 CFR 404.1527(d)(2) and Social Security 
Ruling 96-5p ). Most of the limitations found by Dr. 
Kendrick are accepted in this decision, and it has been 
determined, with the advice of the independent 
vocational expert, that there are still a significant 
number of jobs that the claimant can perform. To the 
extent that Dr. Kendrick’s opinions differ from this 
conclusion, his opinions are inconsistent with the 
records of other treating and examining physicians 
and the record as a whole. 

Little weight is given to the 3rd party function 
statement in Exhibit 5E completed by the claimant’s 
husband, Ronald Hunter, from whom she is separated. 
Although his statement is supportive of the claimant’s 
allegation, the severity of problems he describes is 
inconsistent with the claimant’s report of daily 
activities at her consultative examinations, the records 
of treating and examination physicians and the record 
as a whole. 
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In sum, the above residual functional capacity 
assessment is supported by the treatment records, 
objective medical tests, the claimant’s activities, the 
opinions of the State Agency medical consultant, the 
opinions of the consultative examiners and the record 
as a whole. 

6. The claimant is unable to perform any past 
relevant work (20 CFR 404.1565). 

The claimant has past relevant work as a 
telemarketer (DOT# 299.357-014, 
sedentary/semiskilled), automobile assembler (DOT# 
806.684-010, medium/unskilled), masker (DOT# 
749.687-018, light/semiskilled), and carpet cleaner 
(DOT# 369.384-014, medium/skilled). The vocational 
expert testified that an individual with the claimant’s 
age, education, work experience and residual 
functional capacity would be not be able to perform the 
claimant’s past relevant work. 

7. The claimant was born on January 20, 
1964 and was 45 years old, which is defined as a 
younger individual age 18-49, on the alleged 
disability onset date (20 CFR 404.1563). 

8. The claimant has at least a high school 
education and is able to communicate in English 
(20 CFR 404.1564). 

9. Transferability of job skills is not material 
to the determination of disability because using 
the Medical-Vocational Rules as a framework 
supports a finding that the claimant is “not 
disabled,” whether or not the claimant has 
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transferable job skills (See SSR 82-41 and 20 CFR 
Part 404, Subpart P, Appendix 2). 

10. Considering the claimant’s age, 
education, work experience, and residual 
functional capacity, there are jobs that exist in 
significant numbers in the national economy 
that the claimant can perform (20 CFR 404.1569 
and 404.1569(a)). 

In determining whether a successful adjustment 
to other work can be made, the undersigned must 
consider the claimant’s residual functional capacity, 
age, education, and work experience in conjunction 
with the Medical-Vocational Guidelines, 20 CFR Part 
404, Subpart P, Appendix 2. If the claimant can 
perform all or substantially all of the exertional 
demands at a given level of exertion, the medical-
vocational rules direct a conclusion of either “disabled” 
or “not disabled” depending upon the claimant’s 
specific vocational profile (SSR 83-11). When the 
claimant cannot perform substantially all of the 
exertional demands of work at a given level of exertion 
and/or has nonexertional limitations, the medical-
vocational rules are used as a framework for 
decisionmaking unless there is a rule that directs a 
conclusion of “disabled” without considering the 
additional exertional and/or nonexertional limitations 
(SSRs 83-12 and 83-14). If the claimant has solely 
nonexertional limitations, section 204.00 in the 
Medical- Vocational Guidelines provides a framework 
for decisionmaking (SSR 85-15). 

If the claimant had the residual functional 
capacity to perform the full range of light work, a 
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finding of “not disabled” would be directed by Medical-
Vocational Rule 202.21. However, the claimant’s 
ability to perform all or substantially all of the 
requirements of this level of work has been impeded by 
additional limitations. To determine the extent to 
which these limitations erode the unskilled light 
occupational base, the Administrative Law Judge 
asked the vocational expert whether jobs exist in the 
national economy for an individual with the claimant’s 
age, education, work experience, and residual 
functional capacity. The vocational expert testified 
that given all of these factors the individual would be 
able to perform the requirements of representative 
occupations such as inserter (DOT# 794.687-058, 
light/unskilled) over 4000 in the state and over 
300,000 in the nation; garment folder (DOT# 369.687-
018, light/unskilled), over 13 ,000 in the state and over 
500,000 in the nation; and inspector (DOT# 559.687-
074, light/unskilled), over 9000 in the state and over 
400,000 in the nation. 

Pursuant to Social Security Ruling 00-4p, the 
vocational expert’s testimony is consistent with the 
information contained in the Dictionary of 
Occupational Titles, with the exception of the 
information she provided regarding the sit/stand 
option. This option is not covered by the DOT, so the 
vocational expert relied on her professional knowledge 
and experience in order to provide information 
regarding the existence of jobs that would 
accommodate a sit/stand option. 

Based on the testimony of the vocational expert, 
the undersigned concludes that, considering the 
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claimant’s age, education, work experience, and 
residual functional capacity, the claimant is capable of 
making a successful adjustment to other work that 
exists in significant numbers in the national economy. 
A finding of “not disabled” is therefore appropriate 
under the framework of the above-cited rule. 

11. The claimant has not been under a 
disability, as defined in the Social Security Act, 
from March 3, 2009, through the date of this 
decision (20 CFR 404.1520(g)). 

DECISION 

Based on the application for a period of disability 
and disability insurance benefits filed on May 4, 2010, 
the claimant is not disabled under sections 216(i) and 
223(d) of the Social Security Act. 

 

/s/ Candace A. Shaughnessy 

Candace A. Shaughnessy 

Administrative Law Judge 

February 10, 2012_________ 

Date  
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APPENDIX E 

 
SOCIAL SECURITY ADMINISTRATION 

Office of Disability Adjudication and Review 

 

DECISION  

 
IN THE CASE OF      
 

Sonya Denise Hunter_________________________               

(Claimant)                                     

_____________________________________________               

(Wage Earner) 

 

CLAIM FOR 

 

Period of Disability, Disability Insurance  
Benefits, and Supplemental Security Income____  

 

[REDACTED]________________________________ 

(Social Security Number) 

 
JURISDICTION AND PROCEDURAL HISTORY 

On January 8, 2013, the claimant protectively 
filed a Title II application for a period of disability and 
disability insurance benefits. The claimant also filed a 
Title XVI application for supplemental security income 
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on January 8, 2013. In these applications, disability is 
alleged. These claims were denied initially, and the 
claimant filed a request for hearing on February 13, 
2013. 

The claimant, through her representative, has 
amended the alleged onset date from March 3, 2009 to 
February 11, 2012 (Exhibit B10D). 

The undersigned does not find a basis for 
reopening the claimant’s prior Title II application (20 
CFR 404.988). Social Security Ruling 91-5p was also 
considered and does not apply in this case. 

ISSUES 

The issue is whether the claimant is disabled 
under sections 216(i), 223 of the Social Security Act; 
whether the insured status requirements of sections 
216(i) and 223 of the Social Security Act are met; and 
whether the claimant is eligible for supplemental 
security income based on disability under sections 
1602 and 1614(a)(3)(A) of the Social Security Act. 

APPLICABLE LAW 

Under the authority of the Social Security Act, the 
Social Security Administration has established a five-
step sequential evaluation process for determining 
whether an individual is disabled (20 CFR 404.1520(a) 
and 416.920(a)). The steps are followed in order. If it is 
determined that the claimant is or is not disabled at a 
step of the evaluation process, the evaluation will not 
go on to the next step. 

At step one, the undersigned must determine 
whether the claimant is engaging in substantial 
gainful activity (20 CFR 404.1520(b) and 416.920(b)). 
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Substantial gainful activity (SGA) is defined as work 
activity that is both substantial and gainful. If an 
individual engages in SGA, she is not disabled 
regardless of how severe her physical or mental 
impairments are and regardless of her age, education, 
or work experience. If the individual is not engaging in 
SGA, the analysis proceeds to the second step. 

At step two, the undersigned must determine 
whether the claimant has a medically determinable 
impairment that is “severe” or a combination of 
impairments that is “severe” (20 CFR 404.1520(c) and 
416.920(c)). An impairment or combination of 
impairments is “severe” within the meaning of the 
regulations if it significantly limits an individual’s 
ability to perform basic work activities. If the claimant 
does not have a severe medically determinable 
impairment or combination of impairments, she is not 
disabled. If the claimant has a severe impairment or 
combination of impairments, the analysis proceeds to 
the third step. 

At step three, the undersigned must determine 
whether the claimant’s impairment or combination of 
impairments is of a severity to meet or medically equal 
the criteria of an impairment listed in 20 CFR Part 
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 
404.1525, 404.1526, 416.920(d), 416.925, and 416.926). 
If the claimant’s impairment or combination of 
impairments is of a severity to meet or medically equal 
the criteria of a listing and meets the duration 
requirement (20 CFR 404.1509 and 416.909), the 
claimant is disabled. If it does not, the analysis 
proceeds to the next step. 
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Before considering step four of the sequential 
evaluation process, the undersigned must first 
determine the claimant’s residual functional capacity 
(20 CFR 404.1520(e) and 416.920(e)). An individual’s 
residual functional capacity is her ability to do 
physical and mental work activities on a sustained 
basis despite limitations from her impairments. In 
making this finding, the undersigned must consider all 
of the claimant’s impairments, including impairments 
that are not severe (20 CFR 404.1520(e), 404.1545, 
416.920(e), and 416.945; SSR 96-8p). 

Next, the undersigned must determine at step 
four whether the claimant has the residual functional 
capacity to perform the requirements of her past 
relevant work (20 CFR 404.1520(f) and 416.920(f)). 
The term past relevant work means work performed 
(either as the claimant actually performed it or as it is 
generally performed in the national economy) within 
the last 15 years or 15 years prior to the date that 
disability must be established. In addition, the work 
must have lasted long enough for the claimant to learn 
to do the job and have been SGA (20 CFR 404.1560(b), 
404.1565, 416.960(b) and 416.965). If the claimant has 
the residual functional capacity to do her past relevant 
work, the claimant is not disabled. If the claimant is 
unable to do any past relevant work or does not have 
any past relevant work, the analysis proceeds to the 
fifth and last step. 

At the last step of the sequential evaluation 
process (20 CFR 404.1520(g) and 416.920(g)), the 
undersigned must determine whether the claimant is 
able to do any other work considering her residual 
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functional capacity, age, education, and work 
experience. If the claimant is able to do other work, 
she is not disabled. If the claimant is not able to do 
other work and meets the duration requirement, she is 
disabled. Although the claimant generally continues to 
have the burden of proving disability at this step, a 
limited burden of going forward with the evidence 
shifts to the Social Security Administration. In order 
to support a finding that an individual is not disabled 
at this step, the Social Security Administration is 
responsible for providing evidence that demonstrates 
that other work exists in significant numbers in the 
national economy that the claimant can do, given the 
residual functional capacity, age, education, and work 
experience (20 CFR 404.1512(g), 404.1560(c), 
416.912(g) and 416.960(c)). 

FINDINGS OF FACT AND  
CONCLUSIONS OF LAW 

After careful consideration of the entire record, 
the undersigned makes the following findings: 

1. The claimant has been disabled under the 
Social Security Act since February 11, 2012, the 
amended onset date of disability. 

2. The claimant met the insured status 
requirements of the Social Security Act on this 
date. 

3. The claimant has not engaged in 
substantial gainful activity since the established 
onset date. The claimant has not worked for pay 
or profit after this date (20 CFR 404.1520(b), 
404.1571 et seq., 416.920(b) and 416.971 et seq.). 
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4. The claimant has the following severe 
impairment (s) or combination of impairments: 
status-post cervical surgeries; degenerative disc 
disease of the lumbar spine; obesity; 
fibromyalgia; depression; anxiety; peripheral 
neuropathy; hypertension; chronic lymphocytic 
thyroiditis; radiculopathy at C-5 and C-8; and 
post laminectomy syndrome (20 CFR 404.1520(c) 
and 416.920(c)). 

5. The claimant does not have an impairment 
or combination of impairments that meet or 
medically equals the severity of one of the listed 
impairments in 20 CFR Part 404, Subpart P, 
Appendix 1. 

The claimant has the following mental limitations 
set forth in “Part B” of the mental listings: moderate 
restriction in activities of daily living, moderate 
difficulties in maintaining social functioning, moderate 
difficulties in maintaining concentration, persistence 
or pace, and no episodes of decompensation, each of 
extended duration. 

6. The claimant has the residual functional 
capacity to perform less than the full range of 
sedentary work, when the non-exertional 
limitations are considered. The claimant can: 

The claimant can occasionally lift and/or 
carry (including upward mobility) ten (10) 
pounds, and can frequently do so with less than 
ten (10) pounds. The claimant must alternate 
sitting and stand at will to relieve pain and 
discomfort. The claimant can push/pull on an 
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occasional basis-bilaterally. She can never climb 
ladders/ropes/or scaffolds, but can occasionally 
climb ramps and stairs. The clamant can 
occasionally balance, and occasionally stoop, 
kneel, and crouch, but can never crawl. The 
claimant can do overhead reaching-bilaterally. 
From an environmental perspective, the 
claimant should avoid concentrated exposure to 
extreme cold, extreme heat, wetness, humidity, 
and vibration. The claimant should avoid 
concentrated exposure to fumes, odors, dusts, 
gases, and poor ventilation. The claimant should 
avoid all exposure to unprotected heights and 
hazardous machinery. 

From a mental perspective, the claimant can 
interact appropriately with supervisors, but this 
should be casual and non-confrontational. The 
claimant can interact appropriately with co-
workers, but this should be casual and non-
confrontational. The claimant cannot interact 
appropriately with customers and members of 
the general public. The claimant can respond 
appropriately to changes in a routine work 
setting, but changes should be infrequent and 
gradually introduced. The clamant can use 
judgment in simple 1-2 step work related 
decisions. The claimant cannot use judgment in 
detailed or complex work related decisions. The 
claimant can understand, remember, and carry 
out simple 1-2 step instructions. The claimant 
cannot understand, remember, and carry out 
detailed or complex instructions. 
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From a nonexertional viewpoint, the 
claimant can maintain pace/persistence up to 1/3 
of a regularly scheduled workday. 

In making this finding, the undersigned 
considered all symptoms and the extent to which these 
symptoms can reasonably be accepted as consistent 
with the objective medical evidence and other 
evidence, based on the requirements of 20 CFR 
404.1529 and 416.929 and SSRs 96-4p and 96-7p. The 
undersigned has also considered opinion evidence in 
accordance with the requirements of 20 CFR 404.1527 
and 416.927 and SSRs 96-2p, 96-6p and 06-3p. 

The claimant alleges she has been incapable of 
working due to laminectomy syndrome, fibromyalgia, 
nerve damage of the cervical spine, a thyroid disorder, 
and depression. She also reports that she weighs 212 
pounds at 5 feet and 5 inches. She asserts that she 
experiences chronic pain, despite undergoing epidural 
steroid injections and taking prescribed medications 
(Exhibit B3E and B10E). The claimant attributes her 
pain symptoms to her limited to lift, stand, walk, 
reach, climb stairs, squat, kneel, bend, and complete 
tasks (Exhibit B5E). 

In light of the claimant’s allegations, the medical 
evidence of record does support the residual functional 
capacity. Laboratory tests have confirmed the 
claimant’s chronic lymphocytic thyroiditis condition, 
warranting ongoing Levothyroxine treatment (Exhibit 
B17F). Although the claimant has undergone two 
invasive cervical spine surgeries, her neck pain has 
remained persistent with prescribed treatment 
(Exhibit B18F). In fact, a recent magnetic resonance 
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images shows moderate bilateral neural foraminal 
narrowing at C5-C6, as well as mild neural foraminal 
narrowing at C3-C4 and C4-C5 (Exhibit B22F). 
Clinical findings by Dr. Kendrick, treating pain 
management specialist, also reveals muscle spasms, 
tenderness, and a reduced range of motion of the 
cervical spine (Exhibit B16F). These findings 
substantiate the claimant’s regular pain management 
pursuits for post-operative radiculitis of the cervical 
region with myalgia that require long-term treatment 
of strong-narcotic medications and epidural injections 
(Exhibit B21F). 

In addition, she seeks the above treatment for 
lumbar difficulties. Clinical findings shows muscle 
spasms in the lumbar spine, and the claimant walks 
with an antalgic gait. This evidence is consistent with 
her degenerative disc disease of the lumbar spine 
impairment (Exhibit B16F). 

As to obesity, pursuant to SSR 02-lp, the claimant 
weighs 214 pounds at 66 inches with a body mass 
index of 34.54. Her obese status contributes to her 
high blood pressure readings resulting in 
cardiovascular symptoms, including chest pain, 
palpitations, and shortness of breath (Exhibit Bl9F). 

With regard to the claimant’s mental allegations, 
an independent psychological evaluation by Dr. 
Storjohann reflects her severely depressed mood, 
anxiousness, and restricted affect. The claimant 
appears to the evaluation in considerable pain. She 
also displays a tearful and extreme dysphoric 
demeanor. She even demonstrates having low average 
intelligence. Dr. Storjohann associates these findings 
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to severe major depression and generalized anxiety 
disorder with panic attacks (Exhibit B13F). Treating 
pain management specialist, Dr. Kendrick, also notes 
the claimant anxious, depressed mood, and agitation, 
even though she is takes psychotropic medications and 
is compliant with treatment (Exhibit B20F). Such 
evidence clearly supports the claimant’s physical 
conditions compounding her mental health. 

After considering the evidence of record, the 
undersigned finds that the claimant’s medically 
determinable impairments could reasonably be 
expected to produce the alleged symptoms, and that 
the claimant’s statements concerning the intensity, 
persistence and limiting effects of these symptoms are 
generally credible. 

The State agency psychological consultant’s 
mental assessment is given little weight because 
evidence received at the hearing level shows that the 
claimant is more limited than determined by the State 
agency consultant. Furthermore, the State agency 
consultant did not adequately consider the combined 
effect of the claimant’s impairments. 

The record does not contain an assessment of the 
claimant’s physical limitations from a state agency 
medical consultant. 

The undersigned grants partial weight to Dr. 
Saleame, treating cardiologist. He opines the claimant 
is “unable to work” due to fibromyalgia, arthritis, and 
prior neck surgeries (Exhibit B23F). His assessment is 
somewhat consistent with the record as a whole. 
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Overall, the undersigned finds the nature of the 
claimant’s medically determinable impairments in 
relation to her allegations supports the less than full 
range sedentary residual functional capacity with the 
additional limitations, as of February 11, 2012. 

7. The claimant is unable to perform any past 
relevant work (20 CFR 404.1565 and 416.965). 

The claimant has past relevant work, but the 
claimant’s residual functional capacity is inconsistent 
with the demand of this work as actually and normally 
performed. Accordingly, the claimant is unable to 
perform past relevant work. 

Once the claimant has established that she has no 
past relevant work or cannot perform any past 
relevant work because of her impairments, the burden 
shifts to the Commissioner to show that there are jobs 
existing in significant numbers in the national 
economy, which the claimant can perform, consistent 
with her medically determinable impairments, 
functional limitations, age, education, and work 
experience. 

8. The claimant was a younger individual age 
45-49 on the date disability is established (20 
CFR 404.1563 and 416.963). 

9. The claimant has at least a high school 
education (20 CFR 404.1564 and 416.964). 

10. The claimant’s acquired job skills do not 
transfer to other occupations within the residual 
functional capacity (20 CFR 404.1568 and 
416.968). 



 

 

 

 

 

 

96a 

11. Considering the claimant’s age, 
education, work experience, and residual 
functional capacity, no jobs exist in significant 
numbers in the national economy that the 
claimant can perform. This conclusion is based 
on the framework of Medical-Vocational Rule 
201.21 relying on SSR-96-8p, 96-9p, 02-1 p, and 12-
02p (nonexterional paragraph, as noted above, 
precludes all full-time substantial gainful 
activity level employment). 

The final decision on whether a claimant is 
disabled or not is a legal one rather than a medical one 
and it is for the Administrative Law Judge to make 
that decision. Kapusta v. Sullivan 900 F. 2d 94, 97 
(7th Cir. 1990). Administrative Law Judges are 
responsible for making the determination or decision 
about whether a claimant meets the statutory 
definition of disability. Administrative Law Judges are 
responsible for reviewing the evidence and making 
findings of fact and conclusion of law. Administrative 
Law Judges are not bound by any findings made by 
State agency medical or psychological consultants and 
other program physicians or psychologists. 20 CFR 
416.927 (e)(1)(f)(2). The decision as to the claimant’s 
residual functional capacity is a decision for the 
Administrative Law Judge and it does not require a 
specific assessment by a physician to support the 
decision. Judith Merchant v. Commissioner of Social 
Security No. 08-10254 (11th Cir. June 10, 2008). 

The lack of medical insurance has eroded her 
ability, reference obtaining regular sustained medical 
treatment [See: Dawkins v. Bowen, 848 F. 2d 1211, 
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1213 (11th Cir. 1988)(“to a poor person a medicine he 
cannot afford to buy does not exist” quoting Lovelace v. 
Bowen, 813 F.2d 55, 59 (5th Cir. 1987)]. “When a 
Claimant cannot afford prescribed treatment and can 
find no way to obtain it, the condition that is disabling 
in fact continues to be disabling in law” Id. (quoting 
Taylor v. Bowen, 782 F. 2d 1294, 1298 (5th Cir. 1986). 

The undersigned concludes that, considering the 
claimant’s age, education, work experience, and 
residual functional capacity, a finding of “disabled” is 
appropriate under the framework of the above-cited 
rule. The undersigned also finds that the combination 
of disabling effects caused by the claimant’s 
impairments results in the inability to sustain work -
related physical and mental activities in activities in a 
work setting on a regular and continuing basis (eight 
hours a day, five days a week or equivalent work 
schedule). The findings herein are fully supported by 
the guidelines set forth in Social Security Ruling 96-
Sp. Additionally, the claimant’s work-related 
limitations and restrictions impairments have resulted 
in a substantial loss of the ability to perform basic 
work-related activities. Considering the claimant’s 
age, education, and work experience, the undersigned 
finds her impairments have eroded the unskilled, 
sedentary occupational base to such an extent that the 
claimant is unable to perform any sedentary 
occupation. This finding is supported by Social 
Security Ruling 96-9p, as the undersigned’s conclusion 
include consideration of the approximately 200 
administratively noticed occupations that an 
individual might be able to perform even with an 
eroded sedentary occupational base. See also Carlisle 
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v. Barnhart, 392 F. Supp. 2D 1287, 1290-91 (N.D. Ala. 
2005) (“But, if the claimant’s RFC is below that 
required by his or her past relevant work, and is also 
insufficient to allow sustained full time work, a finding 
of disabled is compelled by the application of SSR 96- 
8p.”). 

12. The claimant has been under a disability 
as defined in the Social Security Act since 
February 11, 2012, the amended alleged onset 
date of disability (20 CFR 404.1520(g) and 
416.920(g)). 

DECISION 

Based on the application for a period of disability 
and disability insurance benefits filed on January 8, 
2013, the claimant has been disabled under sections 
216(i) and 223(d) of the Social Security Act since 
February 11, 2012. 

Based on the application for supplemental security 
income protectively filed on January 8, 2013, the 
claimant has been disabled under section 1614(a)(3)(A) 
of the Social Security Act since February 11, 2012. 

The component of the Social Security 
Administration responsible for authorizing 
supplemental security income will advise the claimant 
regarding the non-disability requirements for these 
payments and, if the claimant is eligible, the amount 
and the months for which payment will be made. 

The undersigned directs that payment of benefits 
to the claimant should be contingent upon the regular 
receipt of medical treatment for the disabling 
impairment(s) and compliance with all treatment 
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recommendations, including medication. The claimant 
shall make all arrangements necessary to provide for 
the immediate availability of all treatment records 
(including printouts of pharmacy records) to Social 
Security Administration personnel for review at any 
time, if requested to do so by the Agency, and non-
compliance may result in the cessation of all benefits 
available under this decision. 

 

/s/ Vincent P. Intoccia______ 

                           Vincent P. Intoccia   

                                        Administrative Law Judge 

                                     January 17, 2014__________ 

   Date  
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