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QUESTIONS PRESENTED

I. Whether a request to temporarily cease questioning
is a clear and unequivocal assertion of the right to
remain silent under the Fifth Amendment?

II. Whether the use of the equivocal phrase “I guess”
along with an explicitly expressed desire to continue
talking to police is a clear and unequivocal assertion
of the right to remain silent under the Fifth
Amendment?
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PETITION FOR WRIT OF CERTIORARI

The Attorney General of the State of Kansas
respectfully petitions for a Writ of Certiorari to review
the judgment of the Kansas Supreme Court.

OPINION BELOW

The decision of the Kansas Supreme Court is
reported, State v. Aguirre, 349 P.3d 1245 (Kan. 2015),
and is reproduced in the Petition for Writ of Certiorari
as Appendix A.

JURISDICTION

The Kansas Supreme Court decided this case on
May 15, 2015, and denied the State’s timely motion for
rehearing on July 2, 2015. This Court has jurisdiction
under 28 U.S.C. § 1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Fifth Amendment to the United States
Constitution provides in relevant part that “[n]o
person . . . shall be compelled in any criminal case to be
a witness against himself.” U.S. Const. amend. V.

The Fourteenth Amendment to the United
States Constitution provides, in pertinent part, “nor
shall any State deprive any person of life, liberty, or
property without due process of law.” U.S. Const.
amend. XIV.

STATEMENT OF THE CASE

Luis Aguirre was convicted of capital murder and
sentenced to life without parole for killing his former
girlfriend, Tanya Maldonado, and their infant child
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Juan. Aguirre confessed to the killings during an
interview by police officers. App. 4, 6.

Partway through the interview, Aguirre asked to
temporarily cease questioning (“This is—I guess where
I, I’m going to take my rights . . . .”) so he could take
David, the 4-year-old son of his current girlfriend, to
the child’s grandparents. App. 4, 9. But Aguirre at the
same time assured officers he wanted to return and
continue talking (“I want to turn in David to his family
and I’ll be back here. I mean, I would like to keep
helping you guys I just want to—”). App. 10. After the
officers explained that David was already with his
family and confirmed that Aguirre wished to continue
talking, the officers resumed the interview and elicited
statements used against Aguirre at trial. App. 10-11. 

On appeal, the Kansas Supreme Court reversed
Aguirre’s capital murder conviction, finding the officers
violated the Fifth Amendment by continuing to
question Aguirre after he purportedly invoked his
Miranda rights. App. 4. 

A. Aguirre’s Crimes

Tanya Maldonado and Aguirre began a relationship
in 2007, while they both were living in Chicago. They
eventually had a child together, Juan, but their
relationship did not last. App. 4.

By 2009, Aguirre started a relationship with Dulce
Mendez, who had a son named David. The three settled
briefly in Ogden, Kansas, while Mendez was stationed
at Fort Riley. When Mendez deployed to Iraq in August
of 2009, Aguirre and David moved to Texas to live with
Mendez’s parents. App. 4.
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During his relationship with Mendez, Aguirre
continued to have contact with Tanya. In early 2009,
Tanya began asking for financial support and for
Aguirre to visit his son and acknowledge paternity.
Aguirre agreed to visit and contribute financially, but
failed to do so. When Aguirre did not keep his
promises, Tanya threatened legal action. She gave
Aguirre until September of 2009 to decide what to do.
App. 5.

Aguirre visited Chicago on September 19 and 20,
2009, for National Guard drills. On September 20,
Tanya and 1-year-old Juan left the homeless shelter in
Chicago where they had been living. Tanya told
employees at the shelter that she was leaving with
Juan’s father to become a family in Texas. App. 5.

About a month later, Tanya’s and Juan’s bodies
were found in a shallow grave in a remote area near
Ogden, Kansas. Aguirre was interviewed twice
regarding Tanya’s and Juan’s deaths, because he was
their sole connection to Kansas. Aguirre initially lied
about having seen Tanya and claimed she told him she
was moving to California. He then admitted she had
been to his apartment in Ogden, and eventually
confessed to being involved in the deaths of Tanya and
Juan. But Aguirre denied criminal culpability, instead
telling conflicting stories about how Tanya and Juan
died. At first Aguirre said their deaths were accidental.
Later he claimed he killed Tanya in self-defense. App.
5-6.

During the investigation, police learned of evidence
casting doubt on Aguirre’s claims that the deaths were
accidental. First, Aguirre sent emails to Tanya after
her death inquiring about her future plans. Second, an
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analysis of the vegetation in the graves where Tanya’s
and Juan’s bodies were found indicated the grave had
been open for several days before the bodies were
buried. Finally, while the manner of death could not be
determined, both bodies displayed injuries consistent
with being struck or injured during a major fall. App.
5-7. The injuries were not consistent with Aguirre’s
accidental death scenarios, and the medical examiner
explained “that the chances of Tanya and Juan
simultaneously dying accidentally were ‘vanishingly
small.’” App. 7.

B. The Purported Miranda Invocation 

During his first interview, Aguirre voluntarily went
to a Texas police station to be questioned. When he did
so, he brought Mendez’s son, David, with him. App. 22.
At one point in the interview, Aguirre and the officers
had the following exchange, which the Kansas
Supreme Court later held was an unequivocal
invocation of Aguirre’s constitutional right to remain
silent:

DETECTIVE RUNYAN: It’s okay, Luis.

DETECTIVE LEWIS: Come on. Seriously man.

DETECTIVE RUNYAN: I know it’s tough. I’m
listening.

MR. AGUIRRE: I’m in a proposition right now
though. I want to go and turn in David to his
family and then I will be here as long as you
want me to afterwards.
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DETECTIVE LEWIS: Well okay. We can help
you take care of David and help you get him to
his family.

DETECTIVE RUNYAN: Let me just ask you
this. Let me just ask you this. Could it have been
like an accident? Was that possible? I’m trying
to understand it. Because the intent is the whole
deal here.

MR. AGUIRRE: This is—I guess where I, I’m
going to take my rights and I want to turn
in David to his family and I’ll be back here.
I mean, I would like to keep helping you
guys I just want to—

DETECTIVE RUNYAN: Okay. We do appreciate
that help. But I’m going to have to explain a few
things to you first. We also have some search
warrants. We have a search warrant for your
DNA. Okay. And for a scent. And we also have a
search warrant for the Cherokee. And the
Cherokee is coming back with us to Kansas. And
we’ve also got a search warrant for the trailer.
So I don’t know if they are out there searching
right now. But we do have search warrants
signed by a judge. And I believe they’ve already
called the family of David. And that’s already
been taken care of. Now I don’t think you’re
going home. But I think there is probably
something there that we need to just understand
so maybe it’s not as bad as what it looks. That’s
why I’m here. Because if it’s not as bad as it
looks, then, you know—
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DETECTIVE LEWIS: And maybe we can help
you explain things. If this was an accident,
maybe she went ballistic when things got there
and things got out of hand and you didn’t mean
for this to happen, but it still happened. That’s
what we need to know. But you got to be willing
to talk with us and explain to us what happened.

DETECTIVE RUNYAN: The day you left—

DETECTIVE LEWIS: Are you willing to do that
for us, Luis? Do you not want to look at that
picture (indicating)?

MR. AGUIRRE: (Shakes head from side to side.)

DETECTIVE LEWIS: Okay. Are you willing to
help us figure this out, Luis?

DETECTIVE RUNYAN: Maybe it’s just not as
bad as it looks.

DETECTIVE LEWIS: And explain it?

DETECTIVE RUNYAN: I’ll be back.

DETECTIVE LEWIS: Luis, I know this is tough.
Okay? All right. Are you still wanting to help us
on this thing?

MR. AGUIRRE: (Nods head up and down.)

DETECTIVE LEWIS: Yeah? Can I hear a yes?

MR. AGUIRRE: Yes.

App. 9-11, 37-39 (bold emphasis added).

Aguirre then proceeded to give various inconsistent
explanations of how the deaths were accidental due to
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seizures or suffocation. He first claimed Tanya slipped
and fell in the kitchen while they were fighting over
who should do the dishes, which led to her having a
seizure that seemingly killed her. He then went to
check on Juan, who also has seizures, and Juan was
unresponsive. App. 42-44, 47, 49. 

Next Aguirre claimed to have slipped and
accidentally choked Tanya when he grabbed her shirt
to catch himself. In this version, Tanya then came at
him with a knife, yelling at him and accusing him of
raping her. According to Aguirre, he accidentally
suffocated her while trying to keep her from attacking
him. After Tanya stopped moving, Aguirre checked on
Juan, who was unresponsive. Aguirre speculated that
Juan may have suffocated because he had earlier
tightened Juan’s blanket too tight in an effort to keep
Juan from seeing Tanya. App. 52-55, 60-62.

Though his stories changed, Aguirre admitted he
was responsible for Tanya’s and Juan’s deaths. App. 54,
57, 65. 

In a second interview four days later, Aguirre again
claimed the deaths were accidental, and added
statements describing how he disposed of the victims’
bodies and admitting he drove the victims from
Chicago to Ogden, Kansas. App. 6-7, 18. After a trial in
which Aguirre’s statements were admitted, he was
convicted of capital murder for the double murder of his
former girlfriend and his infant son. The jury did not
impose the death penalty, so Aguirre was sentenced to
life without the possibility of parole. App. 3, 7. 
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C. The Kansas Supreme Court’s Decision

A sharply divided Kansas Supreme Court held
Aguirre had unequivocally invoked his right to remain
silent when he said he wanted to return his current
girlfriend’s child (David) to the child’s family, and that
Aguirre would then come back to help the officers.  

1. The Majority Opinion

The Kansas Supreme Court first discussed the
constitutional rules applicable to determining whether
Aguirre invoked his right to remain silent. The court
noted that an interrogation must cease if a suspect
invokes the right to remain silent and that the
invocation must be unambiguous and unequivocal,
citing Berghuis v. Thompkins, 560 U.S. 370, 381-82
(2010). App. 11-12. The court then explained that its
own prior cases were “difficult to synthesize,” but
emphasized that this Court has held, “‘under the clear
logical force of settled precedent, an accused’s
postrequest responses to further interrogation may not
be used to cast retrospective doubt on the clarity of the
initial request itself.’” App. 13 (quoting Smith v.
Illinois, 469 U.S. 91, 100 (1984)).

Turning to this case, four of the seven members of
the Kansas Supreme Court found Aguirre’s reference
to “my rights” could only be understood as invoking his
right to stop answering questions. The majority
explained Aguirre was not required to have a valid
reason, much less explain that reason, before invoking
his right to stop answering questions. App. 15. The
majority rejected the district court’s conclusion that the
phrase “I guess” was equivocal, opining that the phrase
merely indicated “uncertainty about the manner by
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which he could invoke his rights, rather than any
equivocation about whether he really wanted to stop
answering questions.” App. 16. Thus, according to the
majority, the statement, “This is—I guess where I, I’m
going to take my rights,” was “facially unambiguous.”
App. 17.

The majority further held Aguirre’s statements
about coming back later to continue the interview
reinforced, rather than negated, his intent to stop
answering questions. As they phrased it, “[h]ow could
he come back later to help the detectives without first
invoking his right to stop answering questions?” App.
17. The majority then relied on a Ninth Circuit case,
Anderson v. Terhune, 516 F.3d 781, 787 (9th Cir. 2008),
in which the defendant stated, “I plead the Fifth,” as
comparable to this case. According to the court, the
statement in this case was “just as facially
unambiguous” because Aguirre’s waiver of rights form
told him he had “the right to stop answering at any
time.” App. 17.

The Kansas Supreme Court reversed Aguirre’s
capital murder conviction, concluding that all of the
statements Aguirre made after he asked to take David
to his family should have been suppressed. App. 4, 17.

2. The Dissenting Opinion 

Three justices dissented, concluding “Aguirre’s
statement was not an unambiguous, unequivocal
assertion of his right to remain silent.” App. 27. The
dissent carefully considered the full content and context
of Aguirre’s alleged “invocation,” pointing out that
Aguirre expressed a concern for David’s childcare and
a desire to return to continue talking with and
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“helping” the officers. App. 22. Thus, the dissent
concluded the officers acted reasonably in asking
follow-up questions to clarify what Aguirre meant, at
which point Aguirre agreed to keep talking. App. 22-23.

The dissent then explained the importance of
requiring an unambiguous invocation:

“A requirement of an unambiguous invocation of
Miranda rights results in an objective inquiry
that ‘avoid[s] difficulties of proof and . . .
provide[s] guidance to officers’ on how to proceed
in the face of ambiguity. . . . If an ambiguous act,
omission, or statement could require police to end
the interrogation, police would be required to
make difficult decisions about an accused’s
unclear intent and face the consequence of
suppression ‘if they guess wrong.’ . . .
Suppression of a voluntary confession in these
circumstances would place a significant burden
on society’s interest in prosecuting criminal
activity. Treating an ambiguous or equivocal act,
omission, or statement as an invocation of
Miranda rights ‘might add marginally to
Miranda’s goal of dispelling the compulsion
inherent in custodial interrogation.’ But ‘as
Miranda holds, full comprehension of the rights
to remain silent and request an attorney are
sufficient to dispel whatever coercion is inherent
in the interrogation process.’” (Emphasis added.)
Thompkins, 560 U.S. 370, 381-82 (2010).

App. 23-24 (alterations in original).

The dissent agreed with the district court that
Aguirre did not clearly and unequivocally invoke his
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rights because he said he “‘guess[ed]’ he was going to
‘take [his] rights,’” and in the very same sentence told
the officers that “he desired to continue the
questioning.” App. 27. The dissent concluded:

Aguirre’s statement and the circumstances
surrounding it suggest Aguirre, as he said,
simply wanted “to go and turn in David to his
family” and not end the questioning. Aguirre did
not tell the detectives he did not wish to talk to
them at that time; to the contrary, he
represented he wanted to continue the interview
and would but for his need to attend to David.
The stated purpose for the requested delay
(childcare) was unrelated to Aguirre’s right to
remain silent under the Fifth Amendment to the
United States Constitution.

App. 27. 

The dissent would have held Aguirre’s request to
temporarily cease questioning, and to return soon to
resume, was not an unambiguous, unequivocal
invocation of his right to remain silent. App. 27. 

REASONS FOR GRANTING THE WRIT

The Kansas Supreme Court effectively held any
request for a temporary cessation in questioning—even
when that request is prefaced by, “I guess” and
accompanied by an articulated desire to continue
later—is a clear and unequivocal assertion of the right
to remain silent. In doing so, the Kansas Supreme
Court decided two questions that are matters of first
impression in this Court, and did so in ways that
conflict with and call into question the decisions of
other lower courts. 



12

First Question Presented

I. Whether a request to temporarily cease
questioning is a clear and unequivocal
assertion of the right to remain silent has
divided the lower courts and warrants this
Court’s review.

The Kansas Supreme Court held that Aguirre’s
request to temporarily cease questioning was a clear
and unambiguous invocation of the right to remain
silent. The court’s opinion effectively adopted a per se
rule that any request for any break in questioning for
any amount of time and for any reason invokes the
constitutional right to stop questioning:

Moreover, the rights advisory did not inform
Aguirre that he had to proffer, or even have, any
particular reason for wanting to stop answering
questions. So, the fact that Aguirre said that he
wanted to stop answering questions in order to
take a child to his family, rather than saying
that he wanted to stop answering questions to
invoke his right to remain silent, does not alter
the fact that he was invoking the explicit,
written right to “stop answering at any time.”

App. 15. By ignoring the full content and context of
Aguirre’s request, the Kansas court effectively held
that any request to temporarily suspend questioning is
a per se unequivocal assertion of the right to remain
silent, at least so long as the suspect refers to “my
rights.” That conclusion is erroneous.

A. This Court has held that invocation of the right
to remain silent must be unequivocal. Berghuis v.
Thompkins, 560 U.S. 370, 381-82 (2010). In the
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analogous context of invoking the right to counsel, this
Court has recognized that there may be a variety of
“circumstances in which an accused’s request for
counsel may be characterized as ambiguous or
equivocal as a result of events preceding the request or
of nuances inherent in the request itself.” Smith v.
Illinois, 469 U.S. 91, 99-100 (1984). But this Court has
never addressed whether a request to temporarily cease
questioning amounts to an unambiguous invocation of
the right to remain silent.

The question presented here is whether a request to
suspend questioning—temporarily and for reasons
unrelated to remaining silent or consulting with
counsel—is automatically an unequivocal assertion of
the right to remain silent. The lower courts are split on
this question. Contrary to the Kansas Supreme Court,
a majority of courts have determined the temporary
nature of such a request matters. Thus, if the full
content and the complete context make clear the
request is for temporary cessation, such a request does
not automatically constitute a clear and unequivocal
invocation of the right to remain silent. Indeed, the
cases taking this view are legion. E.g., People v.
Rundle, 180 P.3d 224, 262 (Cal. 2008), as modified
(May 14, 2008), disapproved of on other grounds by
People v. Doolin, 198 P.3d 11 (Cal. 2009) (defendant’s
request to return to his jail cell due to a headache,
coupled with expressions of desire to resume interview
when headache went away, did not constitute
invocation of Fifth Amendment right to remain silent);
Commonwealth v. Pennellatore, 467 N.E.2d 820, 823-24
(Mass. 1984) (where defendant was willing to talk both
before and after break in questioning, his request “Can
we stop please?” did not amount to an assertion of his
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right to remain silent); State v. Roman, 887 A.2d 715,
728 (N.J. Super. Ct. App. Div. 2005) (“The police need
not accept at face value a defendant’s request for a
break in the interrogation as an assertion of the right
to silence.”); State v. Holcomb, 159 P.3d 1271, 1279 (Or.
Ct. App. 2007) (“‘I’m gonna do the right thing. I don’t
wanta uh make any statements right now,’” is
equivocal); United States v. McCluskey, 893 F. Supp. 2d
1117, 1130 (D.N.M. 2012) (defendant’s statement that
he was not in a situation to talk “right now” could
reasonably be construed as a preference to defer the
interview to a more convenient time and did not
constitute an unambiguous assertion of the right to
remain silent).

Some courts, however, have found otherwise
ambiguous requests to be unequivocal precisely
because the defendant’s uncooperativeness indicated a
desire to permanently cease the questioning. E.g., State
v. Johnson, 576 A.2d 834, 845-46 (N.J. 1990) (continued
questioning after defendant repeatedly responded to
questions by saying, “I can’t talk about it,” combined
with defendant’s general uncooperativeness established
a failure to honor defendant’s right to remain silent);
State v. Harvey, 581 A.2d 483 (N.J. 1990) (suspect’s
request to speak with his father before talking to the
police, his conduct during three days of interrogation,
and his refusal to answer questions about the murder,
amounted to unequivocal invocation because the
circumstances indicated he did not want “to talk about
it”); cf. People v. Dreas, 200 Cal. Rptr. 586, 591 (Ct.
App. 1984) (request to speak to friends was not an
unequivocal invocation because defendant repeatedly
expressed a willingness to speak with police and “it is
well settled that in order to assert the privilege the
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attitude of the individual must be such as to show a
present lack of willingness to discuss the case with the
police. . . . Any words or conduct which reasonably
appears inconsistent with a present willingness on the
part of the suspect to discuss his case freely and
completely with police at that time . . . must be held to
amount to an invocation of the Fifth Amendment
privilege . . . .” (internal quotation marks omitted)). But
even these decisions, unlike the Kansas Supreme Court
here, considered both the full content and context of the
suspect’s statements and actions.

That said, at least one other court, like the Kansas
court, has concluded that any request to leave is an
unequivocal invocation of the right to remain silent.
Together, the Kansas Supreme Court and the Florida
Court of Appeals do not consider indications of
willingness to speak with police relevant to the content
and context of whether a suspect has invoked his
rights. For example, in State v. DuPont, 659 So. 2d 405,
407 (Fla. Dist. Ct. App. 1995), the court found a request
to leave constituted a clear invocation of the right to
remain silent even though the defendant did not leave
after being told he was free to do so. Like the Kansas
Supreme Court, Florida courts have determined that
any request to cease questioning is automatically an
unequivocal invocation of the right to remain silent
regardless of other indications of willingness to
continue speaking with police. 

This Court should grant review to resolve the
question whether any request to temporarily cease
questioning is a per se invocation of the right to remain
silent. Indeed, lower courts and law enforcement
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officers across the Nation deserve and need a clear
answer to this important and recurring question.

B. In Berghuis, this Court explained that an
unequivocal assertion of the right to remain silent is
necessary in order to avoid undermining society’s
strong interest in prosecuting criminal activity.
Requiring officers to make difficult, subjective
judgment calls about inherently ambiguous temporary
requests to suspend questioning—for any reason—is
exactly the sort of burden on law enforcement that this
Court sought to eliminate in Berghuis: “If an
ambiguous act, omission, or statement could require
police to end the interrogation, police would be required
to make difficult decisions about an accused’s unclear
intent and face the consequence of suppression ‘if they
guess wrong.’” 560 U.S. at 382 (quoting Davis v. United
States, 512 U.S. 452, 461 (1994)). Thus, “[s]uppression
of a voluntary confession in these circumstances would
place a significant burden on society’s interest in
prosecuting criminal activity.” Id. Moreover, although
“[t]reating an ambiguous or equivocal act, omission, or
statement as an invocation of Miranda rights ‘might
add marginally to Miranda’s goal of dispelling the
compulsion inherent in custodial interrogation,’” id.
(quoting Moran v. Burbine, 475 U.S. 412, 425 (1986)),
“‘full comprehension of the rights to remain silent and
request an attorney are sufficient to dispel whatever
coercion is inherent in the interrogation process.’” Id.
(quoting Davis, 512 U.S. at 460).

The Kansas Supreme Court’s decision is contrary to
this fundamental principle the Court recognized and
emphasized in Berghuis. Constitutional recognition of
a request to terminate questioning should be
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objectively related to the purpose of invoking the right
against self-incrimination. Before such a request is
deemed a clear and unequivocal assertion of the right
to remain silent, it must be unequivocal in light of all
statements made and the situation, i.e., objectively and
in light of the full context and content of the interview.
The Kansas Supreme Court’s decision, instead,
requires officers to treat any potential desire to even
temporarily cease questioning—for any reason—as a
clear and unequivocal assertion of the constitutional
right to remain silent. Thus, even a request for a
bathroom break or for a cup of coffee automatically is
an invocation of the right to remain silent in Kansas.
Such a rule is neither consistent with nor required by
this Court’s precedents, and such a rule undermines
society’s interest in prosecuting criminal activity.

Second Question Presented

II. The statement “I guess” (or substantially
similar comments), especially when coupled
with an expressed desire to continue talking
to police officers, is not a clear and
unambiguous invocation of the right to
remain silent.

The Kansas Supreme Court appears to be the only
court in the country (and American history) to hold
that a request for a temporary break in questioning for
a reason unrelated to an unwillingness to talk to police,
prefaced with the indecisive words “I guess,” and
coupled with an expressly articulated desire to
continue questioning soon, is a clear and unequivocal
assertion of the right to remain silent. In stark
contrast, the Eighth Circuit, citing numerous cases,
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readily determined that the two words “I guess” are
necessarily and inevitably equivocal:

The phrase “I guess” is “used to indicate that
although one thinks or supposes something, it is
without any great conviction or strength of
feeling.” The New Oxford American Dictionary
755 (Elizabeth J. Jewell & Frank Abate, eds.
2001). As a transitive verb, to “guess” means to
“estimate or suppose (something) without
sufficient information to be sure of being
correct.” Id. In other contexts, the phrase “I
guess” has been viewed as equivocal. E.g.,
Culkin v. Purkett, 45 F.3d 1229, 1233 (8th Cir.
1995) (describing a witness’s “I guess” response
to a court’s question as “equivocal”); United
States v. Nelson, 450 F.3d 1201, 1212 (10th Cir.
2006) (describing the phrase “I guess I’m ready
to go to jail then” as “at best an ambiguous or
equivocal statement” in applying Davis to an
alleged invocation of the right to remain silent);
United States v. Wiggins, 131 F.3d 1440, 1442
(11th Cir. 1997) (describing the phrase “I plead
guilty I guess” as “equivocal”); cf. Burket v.
Angelone, 208 F.3d 172, 197-98 (4th Cir. 2000)
(concluding that “I think I need a lawyer” is not
an unequivocal request for counsel). Havlik’s
statement is thus not materially different from
the statement “[m]aybe I should talk to a
lawyer,” which the Supreme Court held
ambiguous in Davis, 512 U.S. at 462.

United States v. Havlik, 710 F.3d 818, 822 (8th Cir.
2013) (emphasis added).
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Other lower courts have reached the same
conclusion. See, e.g., Taylor v. State, 689 N.E.2d 699,
703 (Ind. 1997) (defendant’s statement, “‘I guess I
really want a lawyer, but, I mean, I’ve never done this
before so I don’t know’” was “an expression of doubt,
not a request”); Thompson v. State, 97 So. 3d 800, 808
(Ala. Crim. App. 2011) (the statements, “I guess I got to
call an attorney,” and “I guess I got to call an attorney
if I needed one,” were equivocal); United States v.
Clark, 746 F. Supp. 2d 176, 185 (D. Me. 2010) (because
the phrase “I guess” conveyed uncertainty, the
defendant did not unambiguously invoke his right to
counsel).

The Kansas Supreme Court’s contrary holding that
“I guess” is unequivocal directly conflicts with the
conclusions of numerous federal and state courts. As a
result, in Kansas, law enforcement officers now must
cease all questioning when a suspect makes equivocal
and ambiguous statements such as “I guess” (or words
of similar ambiguity), because the Kansas Supreme
Court treats such phrases as an unequivocal indication
of a suspect’s desire to cease all questioning, and that
court does so even when a suspect explicitly indicates
a willingness to talk further. Therefore, in Kansas, but
probably nowhere else, law enforcement officers will be
unable to ask clarifying questions when a suspect
states “I guess” I will assert “my rights” or any words
to that effect. 

That result is contrary to this Court’s precedents
and to the interests of society at large, and it is
unnecessary to protect the Fifth Amendment right to
remain silent.
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CONCLUSION

Kansas requests that the Petition for Writ of
Certiorari be granted. In the alternative, Kansas
requests summary reversal of the Kansas Supreme
Court’s erroneous decision.

Respectfully submitted, 

DEREK SCHMIDT
   Attorney General of Kansas
STEPHEN R. MCALLISTER 
   Solicitor General of Kansas
   (Counsel of Record)
KRISTAFER R. AILSLIEGER
   Deputy Solicitor General
NATALIE CHALMERS
   Assistant Solicitor General
AMANDA G. VOTH
   Assistant Solicitor General
120 S.W. 10th Ave., 2nd Floor
Topeka, KS 66612
(785) 296-2215
steve.mcallister@trqlaw.com

Counsel for Petitioner

September 2015



APPENDIX



i

APPENDIX

TABLE OF CONTENTS

Appendix A Opinion in the Supreme Court of  the
State of Kansas
(May 15, 2015) . . . . . . . . . . . . . . . App. 1

Appendix B Transcript of Proceedings in the
District Court of Riley County, Kansas
(December 16, 2010) . . . . . . . . . App. 29

Appendix C Interview of Luis Aguirre by Detective
Ryan Runyan and Detective Rich
Lewis, excerpts 
(October 30, 2009) . . . . . . . . . . . App. 37



App. 1

                         

APPENDIX A
                         

IN THE SUPREME COURT OF 
THE STATE OF KANSAS

No. 108,570

[May 15, 2015]
_____________________
STATE OF KANSAS, )

Appellee, )
)

v. )
)

LUIS A. AGUIRRE, )
Appellant. )

____________________ )

SYLLABUS BY THE COURT
1.

When reviewing a district court’s decision on a
motion to suppress, we bifurcate our analysis, first
assessing whether the factual findings below are
supported by substantial competent evidence and then
applying a de novo standard to the ultimate legal
conclusion to be drawn from those facts. 

2. 

If a suspect invokes his or her Miranda rights
during questioning by police, that interrogation must
cease. Thereafter, the admissibility of statements
obtained after the person in custody has decided to
invoke his or her Miranda rights depends upon
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whether his or her right to cut off questioning was
scrupulously honored. 

3. 

In this state, we test the clarity of a Miranda rights
invocation by determining whether a reasonable police
officer under the circumstances would understand the
suspect’s statement as an assertion of a Miranda right.
But if the interrogator simply ignores the suspect’s
invocation of rights and continues to ask questions, the
suspect’s compliance with the further questioning does
not invalidate or render equivocal the prior invocation
of rights. 

4. 

If a suspect attempts to invoke his or her Miranda
rights during questioning by using the same
nomenclature that the interrogator used to obtain the
initial Miranda waiver, it would be objectively
unreasonable for the interrogator not to understand
that the suspect is asserting his or her Miranda rights. 

5. 

The Miranda rights advisory form used in this case
did not require the suspect to proffer a reason for
wanting to stop answering questions at any time and it
did not condition the cessation of questioning upon the
suspect’s intention to remain silent forever. 

6. 

Where police initiate a second interrogation of a
suspect upon the same subject matter as a prior
interrogation, after having refused to terminate
questioning in the prior interrogation when the suspect
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invoked his or her Miranda rights, the suspect’s
Miranda waiver in the second interrogation is
ineffective, his or her statements from the second
interrogation must be suppressed, and those
statements cannot be considered in making a harmless
error review of the unconstitutional Miranda rights
violation error in the first interview. 

7. 

An erroneous admission of a defendant’s inculpatory
statements obtained in violation of his or her Miranda
rights is subject to a harmless error analysis. Because
the erroneous admission of a defendant’s inculpatory
statements in violation of his or her Miranda rights is
a constitutional violation, the State has the burden of
proving beyond a reasonable doubt that the error
complained of did not affect the outcome of the trial in
light of the entire record, i.e., the State must prove that
there is no reasonable possibility the error affected the
verdict. 

Appeal from Riley District Court; MERYL D. WILSON,
judge. Opinion filed May 15, 2015. Reversed and
remanded with directions. 

Debra J Wilson, of Capital Appeals and Conflicts
Office, argued the cause and was on the brief for
appellant. 

Natalie A. Chalmers, assistant solicitor general,
argued the cause and was on the brief for appellee. 

The opinion of the court was delivered by 

JOHNSON, J.: A jury convicted Luis Aguirre of
capital murder, based on his premeditated intentional
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killing of two persons: his ex-girlfriend and their 1-
year-old son. During two separate interrogations by
law enforcement officers, Aguirre made incriminating
statements which he later unsuccessfully moved to
suppress. On appeal, Aguirre contends that his
confessions should have been suppressed for two
reasons: (1) The interrogating officers refused to
terminate the questioning when Aguirre invoked his
rights under Miranda v. Arizona, 384 U.S. 436, 473-74,
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966); and (2) the
officers’ interrogation techniques rendered his
confessions involuntary. In addition, Aguirre complains
that the prosecutor misstated the law in closing
argument with regard to the manner in which the jury
is to consider lesser included offenses. Because the law
enforcement officers refused to allow Aguirre to
terminate the questioning, as he had been advised that
he could, the district court erred in denying the
suppression of Aguirre’s statements made after the
Miranda violation. Accordingly, we reverse and remand
for a new trial. 

FACTUAL AND PROCEDURAL OVERVIEW

In 2007, while living in Chicago, Aguirre had a
relationship with Tanya Maldonado, then age 16, with
whom he fathered a child, Juan. Later, while going
through National Guard training in Alabama, Aguirre
began a relationship with a soldier, Dulce Mendez. By
February 2009, Mendez was stationed at Fort Riley
Military Reservation, and Aguirre moved in with
Mendez and her son, David, in nearby Ogden, Kansas.
Mendez was deployed to Iraq in August 2009, and,
subsequently, Aguirre and David relocated to Austin,
Texas, where Mendez’ parents lived. 
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Notwithstanding his relationship with Mendez,
Aguirre maintained email contact with Tanya after the
birth of their son. By early 2009, Tanya began asking
Aguirre for money and urging him to see his son and
acknowledge paternity. Aguirre assured Tanya that he
intended to provide for Juan, but by May, when
Aguirre had not seen the child or paid any support,
Tanya threatened to take legal action. Tanya’s threats
continued through July and August, culminating in her
ultimatum that Aguirre had until September 20 to
decide what he wanted to do. 

Aguirre was in Chicago on September 19 and 20,
2009, for National Guard drills. Tanya and Juan had
been living at a Chicago homeless shelter, but they left
the shelter on September 20. Tanya had told her case
manager that Juan’s father, who was in the military,
was coming to pick them up and take them to Texas to
live as a family. She had also told the security guard
that Juan’s father was on his way, and the security
guard said Tanya left with a young man driving a gray
4-door SUV. Mendez owned a tan Jeep Cherokee that
she let Aguirre use. 

The following month, on October 25, 2009, Tanya
and Juan were found dead in a shallow grave in a
remote area near Ogden. The pathologist would testify
that he could not determine the cause of death,
although both bodies displayed injuries consistent with
the application of force from either a major fall or
something striking the victims. An expert would testify
that an analysis of the vegetation indicated the grave
had been dug approximately 4 to 6 weeks prior to its
discovery and that the stacking of leaves under the
bodies indicated the grave had been open for a period
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of time, perhaps as much as a few days, before the
bodies were deposited in it. 

Because of Aguirre’s relationship with the victims
and his prior residency in Ogden, the Riley County
investigating detectives traveled to Austin to interview
Aguirre on October 30, 2009. When arranging the
interview, the detectives did not reveal that they knew
that Tanya and Juan were dead but rather they told
Aguirre that they were trying to locate Tanya. Aguirre
voluntarily met with the police. 

At first, Aguirre said he had not seen Tanya in
months and that she had talked of moving to
California. After the detectives said they knew Tanya
had been in Kansas, Aguirre said that she had been to
the door of his apartment accompanied by an unknown
man on or about September 17, 2009. When the
detectives revealed that they knew that Tanya was
dead, Aguirre admitted that he was involved. But he
related various versions of what transpired, indicating
that Tanya’s death was either accidental or caused by
Aguirre in self-defense. Likewise, he gave multiple
descriptions of how Juan died accidentally. Ultimately,
Aguirre wrote a statement of the events that he said
had occurred on September 17, reiterating that he did
not mean to kill either Tanya or Juan. After taking the
written statement, the detectives arrested Aguirre.

On November 3, before Aguirre was returned to
Kansas, the detectives contacted Aguirre at the jail,
advising him they had additional questions. They
transported him to the police department, had him
read his Miranda rights aloud, and began the interview
by saying they knew Aguirre had been in Chicago on
September 19 for a National Guard drill. Eventually,
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Aguirre admitted that he had picked up Tanya and
Juan at the shelter on September 20 and that they had
driven to Kansas, arriving in Ogden the afternoon of
September 21. He said the deaths occurred that
evening, again describing scenarios in which the deaths
were accidental. 

The State tried Aguirre for capital murder and
sought the death penalty. As part of its case-in-chief,
the State presented video recordings of the detectives’
two interrogations of Aguirre. It also admitted emails
sent by Aguirre to Tanya’s address after the deaths,
purporting to inquire about her future plans for herself
and Juan. The medical examiner testified that the
victims’ injuries were not consistent with Aguirre’s
accidental death scenarios and that the chances of
Tanya and Juan simultaneously dying accidentally
were “vanishingly small.” Aguirre did not testify or
present any evidence in his defense. 

The jury convicted Aguirre of capital murder but did
not impose the death penalty. The court sentenced
Aguirre to a life sentence without the possibility of
parole, and he timely appealed directly to this court.
See K.S.A. 2014 Supp. 22-3601(b)(3) (direct appeal to
Supreme Court where maximum sentence of life
imprisonment has been imposed for murder). 

INVOCATION OF MIRANDA RIGHTS

The rules governing an accused’s constitutional
rights during a custodial interrogation are well
established: “The Fifth Amendment to the United
States Constitution guarantees the right against self-
incrimination, including the right to have a lawyer
present during custodial interrogation and the right to
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remain silent.” State v. Walker, 276 Kan. 939, 944, 80
P.3d 1132 (2003) (citing Miranda, 384 U.S. at 479).
Moreover, in Kansas, “[n]o person shall be a witness
against himself [or herself].” Kan. Const. Bill of Rights,
§ 10. “[A] suspect’s invocation of his or her right to
remain silent must be scrupulously honored and cuts
off further interrogation elicited by express questioning
or its functional equivalent.” State v. Scott, 286 Kan.
54, 69-70, 183 P.3d 801 (2008) (citing State v. Carty,
231 Kan. 282, 286, 644 P.2d 407 [1982]). 

Aguirre’s first challenge to the admissibility of his
interrogation statements is his contention that the
detectives conducting the questioning failed and
refused to honor his invocation of his Miranda rights
during the first interrogation, which constitutional
violation also tainted his statements during the second
interview. When reviewing a district court’s decision on
a motion to suppress, we bifurcate our analysis, first
assessing whether the factual findings below are
supported by substantial competent evidence and then
applying a de novo standard to the ultimate legal
conclusion to be drawn from those facts. State v.
Sanchez-Laredo, 294 Kan. 50, 54, 272 P.3d 34 (2012). 

First Interview 

Our resolution of this issue will initially turn upon
the clarity with which Aguirre communicated to the
interrogating officers that he was invoking his rights
during the first interrogation, after he had initially
waived them orally and in writing. Accordingly, we
need to look at what Aguirre said and the context in
which he said it. 
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As noted above, the interrogation began under the
guise that the officers were simply trying to locate
Tanya. But the questioning intensified as the
detectives began refuting Aguirre’s answers, becoming
especially aggressive after the detectives confronted
Aguirre with their knowledge that Tanya was dead.
The interrogators told Aguirre that they knew he was
lying about having no knowledge of Tanya’s death and
that lying would make him look worse than if he told
the truth. They fed Aguirre the suggestion that Tanya’s
death might have been accidental, that Aguirre was
probably bothered by the knowledge of what happened,
and that it was time for Aguirre “to let it off [his]
shoulders.” They also used the tack of urging Aguirre
to tell what happened so Tanya’s family could find
some peace. Then, the following exchange occurred,
with emphasis added to the portions relevant to this
issue: 

“DETECTIVE RUNYAN: It’s okay, Luis.

“DETECTIVE LEWIS: Come on. Seriously
man. 

“DETECTIVE RUNYAN: I know it’s tough.
I’m listening. 

“MR. AGUIRRE: I’m in a proposition right
now though. I want to go and turn in David to
his family and then I will be here as long as you
want me to afterwards. 

“DETECTIVE LEWIS: Well okay. We can
help you take care of David and help you get him
to his family. 
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“DETECTIVE RUNYAN: Let me just ask you
this. Let me just ask you this. Could it have been
like an accident? Was that possible? I’m trying
to understand it. Because the intent is the whole
deal here. 

“MR. AGUIRRE: This is—I guess where I, I’m
going to take my rights and I want to turn in
David to his family and I’ll be back here. I mean,
I would like to keep helping you guys I just want
to— 

“DETECTIVE RUNYAN: Okay. We do
appreciate that help. But I’m going to have to
explain a few things to you first. We also have
some search warrants. We have a search
warrant for your DNA. Okay. And for a scent.
And we also have a search warrant for the
Cherokee. And the Cherokee is coming back
with us to Kansas. And we’ve also got a search
warrant for the trailer. So I don’t know if they
are out there searching right now. But we do
have search warrants signed by a judge. And I
believe they’ve already called the family of
David. And that’s already been taken care of.
Now I don’t think you’re going home. But I think
there is probably something there that we need
to just understand so maybe it’s not as bad as
what it looks. That’s why I’m here. Because if it’s
not as bad as it looks, then, you know— 

“DETECTIVE LEWIS: And maybe we can
help you explain things. If this was an accident,
maybe she went ballistic when things got there
and things got out of hand and you didn’t mean
for this to happen, but it still happened. That’s
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what we need to know. But you got to be willing
to talk with us and explain to us what happened. 

“DETECTIVE RUNYAN: The day you left— 

“DETECTIVE LEWIS: Are you willing to do
that for us, Luis? Do you not want to look at that
picture (indicating)? 

“MR. AGUIRRE: (Shakes head from side to
side.) 

“DETECTIVE LEWIS: Okay. Are you willing
to help us figure this out, Luis? 

“DETECTIVE RUNYAN: Maybe it’s just not
as bad as it looks. 

“DETECTIVE LEWIS: And explain it? 

“DETECTIVE RUNYAN: I’ll be back. 

“DETECTIVE LEWIS: Luis, I know this is
tough. Okay? All right. Are you still wanting to
help us on this thing? 

“MR. AGUIRRE: (Nods head up and down.) 

“DETECTIVE LEWIS: Yeah? Can I hear a
yes? 

“MR. AGUIRRE: Yes.” 

Aguirre contends that when he said that he was
going to take his rights and leave with David, the
detectives were required to terminate the interrogation
and the district court should have suppressed
everything that Aguirre said after invoking his rights.
The argument is founded upon a long-standing rule of
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law: If a suspect invokes the right to remain silent
during questioning, that interrogation must cease.
Michigan v. Mosley, 423 U.S. 96, 100, 96 S. Ct. 321, 46
L. Ed. 2d 313 (1975) (quoting Miranda, 384 U.S. at
473-74). Thereafter, “the admissibility of statements
obtained after the person in custody has decided to
remain silent depends under Miranda on whether his
‘right to cut off questioning’ was ‘scrupulously
honored.”’ Mosley, 423 U.S. at 104. 

More recently, law enforcement’s duty to
scrupulously honor a suspect’s decision to invoke his or
her Miranda rights has been conditioned upon the
suspect’s ability to communicate that decision without
any ambiguity or equivocation. See Berghuis v.
Thompkins, 560 U.S. 370, 381-82, 130 S. Ct. 2250, 176
L. Ed. 2d 1098 (2010) (suppression only required for
denial of unambiguous invocation of Miranda rights;
objective inquiry). This court has said that we test the
clarity of a Miranda rights invocation by determining
whether a reasonable police officer under the
circumstances would understand the suspect’s
statement as an assertion of a Miranda right. State v.
Cline, 295 Kan. 104, 113, 283 P.3d 194 (2012). 

Notwithstanding that rather straightforward,
objective test, we must recognize that, in some of our
prior cases, this court discerned an ambiguity that was
not immediately apparent from the language employed
by the suspect. See, e.g., State v. Kleypas, 272 Kan. 894,
924, 40 P.3d 139 (2001) (“‘I think that might be all for
you”’ found ambiguous); State v. McCorkendale, 267
Kan. 263, 273, 979 P.2d 1239 (1999) (“‘[s]o that’s all I
[got] to say”’ found ambiguous); State v. Fritschen, 247
Kan. 592, 606-07, 802 P.2d 558 (1990) (“‘I don’t want to
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talk about it any more, it hurts too much”’ found not to
rise to the level of ambiguity that would require officer
inquiry before continued questioning). Also, State v.
Holmes, 278 Kan. 603, 619, 102 P.3d 406 (2004), found
fatal equivocation in the statement, “‘I think I’ll just
quit talking, I don’t know.”’ And, more directly
applicable to this case, State v. Scott, 286 Kan. 54, 71,
183 P.3d 801 (2008), found that the suspect’s request to
finish the interview the next morning was not an
invocation of his rights because he indicated a
willingness to talk with police later. 

While those prior cases are difficult to synthesize,
one potential common coloring fact is that the suspect
continued to answer questions after the alleged rights
invocation, as occurred here. The trial court in this case
stated that it was partially influenced by Aguirre’s
responses to the detectives’ post-invocation questions
in which he said he was still willing to talk to them.
But the United States Supreme Court has held “that,
under the clear logical force of settled precedent, an
accused’s postrequest responses to further interrogation
may not be used to cast retrospective doubt on the
clarity of the initial request itself.” Smith v. Illinois,
469 U.S. 91, 100, 105 S. Ct. 490, 83 L. Ed. 2d 488
(1984). In other words, if the interrogators simply
ignore the suspect’s invocation of rights and continue
to ask questions, the suspect’s compliance with the
further questioning does not invalidate or render
equivocal the prior invocation of rights. 

Accordingly, we need to assess what a reasonable
law enforcement officer under the circumstances would
have understood Aguirre’s statement to mean at the
time it was made. To put the statement—“I’m going to
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take my rights”—into perspective for a rational
interrogator, we should look at what that interrogator
had advised the suspect about his rights. The record on
appeal includes the form which the detectives used to
advise Aguirre of his Miranda rights and to
memorialize Aguirre’s written waiver of those rights.
One of the detectives directed Aguirre to read his
Miranda rights out loud from the form, which reading
is transcribed in the appellate record as follows: 

“MR. AGUIRRE: Advise [sic] of rights, your
rights. Before we ask you any questions you
must understand—you must understand your
rights. You have the right to remain silent.
Anything you say can and will be used against
you in a court of law. You have the right to talk
to a lawyer for advice before we ask you any
questions and to have a lawyer with you during
questioning. If you cannot afford to hire a lawyer
one will be appointed to represent you free of
charge before any questioning if you wish. If you
decide to answer questions now without a
lawyer present you will have the right to stop
answering at any time. You also have the right
to stop answering at any time until you talk to a
lawyer.” 

That recitation tracked the language on the form,
entitled “Advice of Rights” and subtitled “Your Rights.”
Following the six statements of rights that Aguirre
read aloud, the form contains a “Waiver of Rights”
statement to be signed by the suspect. The first
sentence of the waiver statement reads, with emphasis
added: “I have read this statement of my rights and I
understand what my rights are.” In other words, the
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form the detectives used to obtain Aguirre’s waiver of
his Miranda rights directed him to refer to them as
“my rights.” 

Consequently, when Aguirre said that “[t]his is—I
guess where I, I’m going to take my rights,” it would
have been objectively unreasonable for the detectives
not to understand that the “my rights” Aguirre invoked
during questioning were the same as the “my rights”
that Aguirre had waived in writing at the detectives’
specific request before questioning. Certainly, if a
suspect’s waiver of “my rights” is sufficient to be a
knowing and voluntary waiver of his or her Miranda
rights, then the taking of “my rights” must be a
sufficient invocation of those same rights. That
correlation is particularly important because the
waiver of rights form specifically informed Aguirre that
even if he initially chose to answer questions without
a lawyer present, he would retain “the right to stop
answering at any time,” which is precisely what he
attempted to do. 

Moreover, the rights advisory did not inform
Aguirre that he had to proffer, or even have, any
particular reason for wanting to stop answering
questions. So, the fact that Aguirre said that he wanted
to stop answering questions in order to take a child to
his family, rather than saying that he wanted to stop
answering questions to invoke his right to remain
silent, does not alter the fact that he was invoking the
explicit, written right to “stop answering at any time.” 

Likewise, the Miranda rights advisory form did not
say that a suspect could only stop answering questions
if he or she intended to remain silent forever and never
resume answering questions. In fact, the last sentence
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of the advisory belies the notion that a temporary
cessation of answering is not permissible. That
advisory says that the suspect “also [has] the right to
stop answering at any time until you talk to a lawyer.”
(Emphasis added.) That advisory suggests that the
answering might resume after the suspect talks to a
lawyer. Accordingly, the interrogators should not have
been befuddled by Aguirre’s stated intention to help
them out later because an intention to talk later would
not preclude the right to stop answering now. 

Moreover, the district court’s finding of equivocation
in Aguirre’s use of the words, “I guess,” takes that
language out of context. Aguirre first tried to stop the
questioning with the following statement: “I want to go
and turn in David to his family and then I will be here
as long as you want me to afterwards.” But the
detectives brushed aside that request, with one
detective saying they could help Aguirre get David to
his family, while the other detective continued to try to
extract an inculpatory statement from Aguirre.
Apparently realizing that he had to be more explicit
with the detectives, Aguirre clarified what he wanted
to do by saying: “This is—I guess where I, I’m going to
take my rights and I want to turn in David to his
family and I’ll be back here. I mean, I would like to
keep helping you guys I just want to—.” At most, the “I
guess” could be read as an uncertainty about the
manner by which he could invoke his rights, rather
than any equivocation about whether he really wanted
to stop answering questions. In context, the statement
was a second, consecutive request to leave the
interrogation, utilizing the exact language employed by
the detectives when they obtained the original waiver.
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Further, Aguirre’s contemporaneous statements
about coming back later to continue the questioning
should have reinforced, rather than negated, the notion
that his intent was to stop answering questions now.
How could he come back later to help the detectives
without first invoking his right to stop answering
questions? Moreover, Smith instructs us that the one
detective’s post-request statement—“Now I don’t think
you’re going home”—cannot cast any retrospective
doubt on the clarity of Aguirre’s actual request to take
his rights. See 469 U.S. at 100. 

In Anderson v. Terhune, 516 F.3d 781, 787 (9th Cir.
2008), the Ninth Circuit Court of Appeals held that the
defendant’s declaration, “‘I plead the Fifth,”’ was
facially unambiguous. Given the rights waiver form
utilized here, the statement, “I’m going to take my
rights,” is just as facially unambiguous. Adding the
context in which the statement was made, especially
Aguirre’s immediately preceding statement that he
wanted to leave, makes it crystal clear that Aguirre
was attempting to stop answering questions and leave
the interrogation. This was not a case in which the
interrogators had to guess at what the suspect really
wanted to do. Rather, it was a case where the
interrogators simply refused to scrupulously honor the
suspect’s right to cut-off questioning but instead
coerced the suspect to continue the interrogation until
they had the confession they sought. Although that
tack was effective, it was anathema to the Miranda
rights. Consequently, all of Aguirre’s statements in the
first interview after he invoked his Miranda rights
should have been suppressed. See United States v.
Rambo, 365 F.3d 906, 911 (10th Cir. 2004) (confession
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suppressed where police failed to cease questioning
after suspect invoked rights). 

Second Interview 

The State argues that, even if Aguirre’s post-
invocation statements in the first interview should
have been suppressed, that error would be rendered
harmless by Aguirre’s admissions during the second
interview. In that subsequent interview, Aguirre said
the deaths were accidental, but he described how he
had disposed of the victims’ bodies and he admitted
driving them from Chicago to Ogden. 

The State acknowledges that constitutional
violations during the first interview can taint the
evidence obtained in a subsequent interview, citing to
State v. Swanigan, 279 Kan. 18, 44, 106 P.3d 39 (2005).
Swanigan involved the somewhat different issue of
whether law enforcement’s coercion of an involuntary
statement in the first interrogation tainted the
voluntary statements obtained in a subsequent
interrogation. Here, the question is whether the police
could obtain a valid Miranda rights waiver at a
subsequent interrogation after refusing to honor an
invocation of those rights at the first interview. Under
that circumstance, the police were constrained, if not
prohibited, from reinitiating questioning. 

In State v. Matson, 260 Kan. 366, 374, 921 P.2d 790
(1996), this court said that the validity of a Miranda
waiver, after a suspect has previously invoked those
rights, depends on whether “the accused (a) initiated
further discussions with the police and (b) knowingly
and intelligently waived the previously asserted right.”
See also State v. Mattox, 280 Kan. 473, 481, 124 P.3d 6
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(2005) (quoting same two-step analysis to determine
whether accused waived previously asserted right). The
State failed the Matson test by reinitiating the second
interrogation. 

Consequently, the taint of the Miranda rights
violation in the first interview was not sufficiently
attenuated to validate the rights waiver for the second
interview, and the statements obtained in the second
interview should have been suppressed, as well.
Accordingly, a harmless error analysis cannot take into
consideration any of Aguirre’s statements after he
invoked his Miranda rights during the first interview. 

Harmless Error 

Swanigan clarified that the harmless error rule
applies to the erroneous admission of an involuntary
confession. 279 Kan. at 45. That decision was based
upon Arizona v. Fulminante, 499 U.S. 279, 310, 111 S.
Ct. 1246, 113 L. Ed. 2d 302 (1991), which held that
error admitting a defendant’s statements that were
taken in violation of Miranda was subject to harmless
error review. Accordingly, we will proceed to determine
whether the erroneous admission of Aguirre’s
confessions requires reversal. 

This court’s most recent iteration of the test for
determining whether error violating a defendant’s
constitutional rights is harmless requires that the
State carry the burden of proving “beyond a reasonable
doubt that the error complained of . . . did not affect the
outcome of the trial in light of the entire record, i.e.,
proves there is no reasonable possibility that the error
affected the verdict.” State v. Ward, 292 Kan. 541, 569,
256 P.3d 801 (2011), cert. denied 132 S. Ct. 1594 (2012).
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In this case, the State is simply unable to clear that
high bar. 

Granted, without Aguirre’s statements, there was
still circumstantial evidence presented that would
point to a number of suspicious coincidences. For
instance: Aguirre fathered Juan with Tanya, who
became increasingly demanding about paternity
acknowledgement and child support, setting a
September 20 deadline; Aguirre was in Chicago on
September 20, the day Juan and Tanya left the shelter;
Aguirre had the use of a tan Jeep Cherokee, while the
security guard saw the victims leave in a gray 4-door
SUV; Juan and Tanya were buried outside Ogden, less
than 2 miles from Aguirre’s residence at the time, in a
grave that had been dug beforehand; 7 months before
Tanya left the shelter, Aguirre sent her an email
describing his thoughts about killing her; and before
invoking his Miranda rights, Aguirre gave the
detectives contradictory information. We have
repeatedly declared that the law clearly allows a
conviction of even the gravest offense to be based on
circumstantial evidence. See Ward, 292 Kan. at 581. In
that vein, if the district court had suppressed the
unconstitutionally obtained confessions and the jury
had convicted Aguirre on what remained of the State’s
case, this court very well may have found that the
evidence was sufficient for a rational jury to find
Aguirre guilty. But just because the State might show
that a jury could have convicted Aguirre on the
remaining evidence does not mean that it has proved
harmlessness beyond a reasonable doubt, i.e., there is
no reasonable possibility the error affected the verdict. 
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Pointedly, the State presented no nonconfession
evidence—physical or otherwise—that established that
the victims had ever been in Aguirre’s Ogden
apartment, much less that he killed them. And on the
flip side, the defendant’s admitting to being involved in
the victims’ deaths and to burying them in the predug
graves was compelling evidence that carried at least a
reasonable possibility of affecting the jury’s verdict. 

In short, under the standard applicable here, the
State has failed to carry its burden to show that the
erroneous admission of defendant’s unconstitutionally
obtained confessions was harmless. We must reverse
and remand for a new trial. 

Given our holding on this issue, we need not
analyze Aguirre’s claim that his confessions were
involuntary or that the prosecutor committed error
during closing argument. 

Reversed and remanded for a new trial. 

MICHAEL J. MALONE, Senior Judge, assigned.1

* * *

1 REPORTER’S NOTE: Senior Judge Malone was appointed to
hear case No. 108,570 under the authority vested in the Supreme
Court by K.S.A. 20-2616 to fill the vacancy on the court created by
the appointment of Justice Nancy Moritz to the United States 10th
Circuit Court of Appeals.
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BILES, J., dissenting: I disagree with the majority’s
holding that Aguirre unambiguously invoked his right
to remain silent. The majority finds an unambiguous
invocation in Aguirre’s statement: “This is—I guess
where I, I’m going to take my rights and I want to turn
in David to his family and I’ll be back here. I mean, I
would like to keep helping you guys I just want to—.”
The majority’s conclusion deviates from our caselaw
and ignores the full context of what was happening
during the questioning at issue. 

To begin with, the majority overlooks that when
Aguirre voluntarily came to the Austin Police
Department for his interview with the investigating
Kansas detectives, he brought David, the young son of
Dulce Mendez, with him. David remained in a separate
room with an Austin Police Department employee
while Aguirre was interviewed. This explains why
Aguirre initially said in the quoted portion of his
interview, “I want to go turn in David to his family and
then I will be here as long as you want me to
afterwards.” 

To me, this additional context, coupled with
Aguirre’s initial statement, clarify why the detectives
could easily understand Aguirre’s second statement:
“This is—I guess where I, I’m going to take my rights
and I want to turn in David to his family and I’ll be
back here. I mean, I would like to keep helping you
guys I just want to—,” was a concern for David and an
expression of continued cooperation with law
enforcement and not a clear, unequivocal, and
unambiguous assertion of Miranda rights. In other
words, the detectives reasonably could ask follow up
questions to clarify what Aguirre meant; and when



App. 23

they did, he explained more than once that he was
willing to keep talking to them but needed to make
sure David was alright. 

Police are free to question a suspect who is in
custody when the suspect has waived his or her
Miranda rights. See Davis v. United States, 512 U.S.
452, 458, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994). If
the suspect invokes Miranda during questioning, the
interrogation must end. See Berghuis v. Thompkins,
560 U.S. 370, 381-82, 130 S. Ct. 2250, 176 L. Ed. 2d
1098 (2010) (right to remain silent); Davis, 512 U.S. at
458 (right to counsel). No one disagrees about these
bedrock principles. But our caselaw requires the
invocation to be unambiguous, such that a reasonable
police officer under the circumstances would
understand the statement as an assertion of a Miranda
right. See State v. Cline, 295 Kan. 104, 113, 283 P.3d
194 (2012) (reviewing trial court’s conclusion statement
freely, voluntarily, and intelligently made); see also
Thompkins, 560 U.S. at 381. 

“A requirement of an unambiguous invocation of
Miranda rights results in an objective inquiry
that ‘avoid[s] difficulties of proof and . . .
provide[s] guidance to officers’ on how to proceed
in the face of ambiguity. [Citation omitted.] If an
ambiguous act, omission, or statement could
require police to end the interrogation, police
would be required to make difficult decisions
about an accused’s unclear intent and face the
consequence of suppression ‘if they guess wrong.’
[Citation omitted.] Suppression of a voluntary
confession in these circumstances would place a
significant burden on society’s interest in
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prosecuting criminal activity. [Citations
omitted.] Treating an ambiguous or equivocal
act, omission, or statement as an invocation of
Miranda rights ‘might add marginally to
Miranda’s goal of dispelling the compulsion
inherent in custodial interrogation.’ [Citation
omitted.] But ‘as Miranda holds, full
comprehension of the rights to remain silent and
request an attorney are sufficient to dispel
whatever coercion is inherent in the
interrogation process.’ [Citations omitted.]”
(Emphasis added.) Thompkins, 560 U.S. at 381-
82. 

In determining whether an alleged invocation is
clear and unambiguous, the court may examine the
invocation itself and the defendant’s statements prior
to the invocation. Cline, 295 Kan. at 114; State v
Appleby, 289 Kan. 1017, 1051, 221 P.3d 525 (2009)
(recognizing timing, content, and context of reference
to counsel may aid in determining whether alleged
invocation was unambiguous assertion of Fifth
Amendment right to counsel); see also Thompkins, 560
U.S. 381 (no reason to adopt different standards for
determining when accused has invoked right to silence
as opposed to right to counsel). 

Our focus in deciding whether Aguirre clearly and
unambiguously invoked the right to remain silent must
be on the alleged invocation itself and the
circumstances leading up to it. See Cline, 295 Kan. at
114; Appleby, 289 Kan. at 1051. This court has
examined on several occasions whether a suspect’s
statements were unambiguous assertions of the right
to remain silent. 
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For instance, the statement “‘I think I’ll just quit
talking, I don’t know’” was held to be ambiguous
because it could be construed to mean the suspect
simply did not want to talk about details of a shooting
at that precise moment in the interview but did not
know if he should. State v. Holmes, 278 Kan. 603, 619,
102 P.3d 406 (2004). Similarly, the phrase “‘I think that
might be all for you”’ was ambiguous as to whether the
defendant desired to end the interview. State v.
Kleypas, 272 Kan. 894, 924, 40 P.3d 139 (2001). And
the declaration “‘[s]o that’s all I [got] to say”’ was
ambiguous because it could be interpreted to mean the
defendant had simply finished his answer to the
previous question. State v. McCorkendale, 267 Kan.
263, 273, 979 P.2d 1239 (1999). Similarly, the phrase “‘I
don’t want to talk about it anymore, it hurts too much”’
uttered while the suspect was being questioned about
his involvement in two murders “d[id] not even reach
the level of a potentially ambiguous request to remain
silent; [the suspect] was saying he was upset and
having difficulty talking.” State v. Fritschen, 247 Kan.
592, 606-07, 802 P.2d 558 (1990). 

Perhaps most similar to Aguirre’s case is State v.
Scott, 286 Kan. 54, 183 P.3d 801 (2008), in which
detectives questioned a capital murder defendant about
his involvement in a home invasion during which two
occupants died. After the defendant admitted being in
the house, the detectives pressed for more details, and
the defendant said, “‘Can we finish this in the morning,
man? Please?”’ As detectives continued the questioning,
defendant repeated, “‘[L]et’s finish this in the morning,
man, I. Let’s finish this in the morning.”’ 286 Kan. at
69. 
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The Scott court held the request was not an
unequivocal invocation of the right to remain silent,
reasoning that the defendant “never stated he did not
wish to talk; he simply indicated a desire to finish his
statement the next morning.” 286 Kan. at 71. The court
also noted an interviewing detective testified he
believed the defendant made the request because he
was getting emotional and embarrassed but seemed to
be in control and proceeded to tell the interviewers
what had happened. 286 Kan. at 70. And it
distinguished the defendant’s request to continue the
interview later from similar requests in other cases in
which it was held an invocation of the right to remain
silent had occurred; namely, cases in which suspects
explicitly told police they did not wish to talk at the
time but said they might or would talk later. 286 Kan.
at 71. 

The majority mistakenly relies on Anderson v.
Terhune, 516 F.3d 781, 787 (9th Cir. 2008), in which
officers continued questioning after the defendant said,
“‘I plead the Fifth,”’ in conjunction with other
statements that he was through with questioning and
wanted to be taken into custody. The United States
Court of Appeals for the Ninth Circuit held the phrase
“‘I plead the Fifth”’ is a facially unambiguous
invocation of Miranda rights. 516 F.3d at 787. It also
noted the context in which those words were
said—among defendant’s other statements that
signaled his intent to end the questioning—indicated
defendant’s clear desire not to talk anymore. The court
further observed that defendant did not equivocate his
invocation with words like “‘maybe,”’ “‘might,”’ or “‘I
think.”’ 516 F.3d at 787-88. Similarly, the majority’s
reference to United States v. Rambo, 365 F.3d 906
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(10th Cir. 2004), is misplaced because when the suspect
was asked by the investigator, “‘Do you want to talk to
me about this stuff?”’ the suspect flatly stated, “‘No.”’
365 F.3d at 908. 

Aguirre’s case is distinguishable because he did
equivocate, saying he “guess[ ed]” he was going to “take
[his] rights,” and made the statement in conjunction
with others indicating he desired to continue the
questioning. Like the defendant’s statements in Scott,
Aguirre’s statement and the circumstances
surrounding it suggest Aguirre, as he said, simply
wanted “to go and turn in David to his family” and not
end the questioning. Aguirre did not tell the detectives
he did not wish to talk to them at that time; to the
contrary, he represented he wanted to continue the
interview and would but for his need to attend to
David. The stated purpose for the requested delay
(childcare) was unrelated to Aguirre’s right to remain
silent under the Fifth Amendment to the United States
Constitution. 

Under our caselaw, Aguirre’s statement was not an
unambiguous, unequivocal invocation of his right to
remain silent. I would hold the district court did not err
in refusing to suppress Aguirre’s subsequent
admissions. Given Aguirre’s internally inconsistent
statement about “tak[ing] my rights” and wanting to
“keep helping” the officers, the officers quite reasonably
followed up to determine whether Aguirre’s concerns
had to do with David or whether he intended to invoke
the right to remain silent. See Scott, 286 Kan. at 69-70
(when suspect’s statement is ambiguous as to whether
suspect is asserting right to remain silent, interrogator
may ask questions to clarify). When they did follow up,
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Aguirre notably indicated more than once he was
willing to continue talking to the detectives, which he
did. 

NUSS, C.J., and ROSEN, J., join in the foregoing
dissenting opinion.
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APPENDIX B
                         

IN THE DISTRICT COURT OF
RILEY COUNTY, KANSAS

Case No. 09 CR 1072

[December 16, 2010]
___________________________
STATE OF KANSAS, )

Plaintiff, )
)

-vs- ) 
)

LUIS ANTONIO AGUIRRE, ) 
Defendant. )

__________________________ )

TRANSCRIPT OF PROCEEDINGS

PROCEEDINGS had before the Honorable Meryl D.
Wilson, Judge of Division II of the District Court of
Riley County, Kansas, at Manhattan, Kansas, on the
16th day of December, 2010. 

APPEARANCES

The Plaintiff, State of Kansas, appeared by Barry R.
Wilkerson, Riley County Attorney, 105 Courthouse
Plaza, Manhattan, Kansas 66502, and Barry K. Disney,
Assistant Attorney General, Criminal Litigation
Division, 120 SW 10th Avenue, Room 200, Topeka,
Kansas 66612. 

The Defendant, Luis Antonio Aguirre, appeared in
person and by Jeffrey D. Wicks of the Death Penalty
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Defense Unit, 155 N. Market, Suite 820, Wichita, KS
67202. 

MOLLY K. KUJAWA, C.S.R, R.P.R. 
100 Courthouse Plaza 

P.O. Box 158
Manhattan, Kansas 66505

[p.2]

THE COURT: Good afternoon, counsel. 

MR. WILKERSON: Good afternoon, Your Honor. 

THE COURT: This is State of Kansas vs. Luis
Aguirre. 09 CR 1072. Mr. Aguirre appears in person
with counsel, Mr. Jeffrey Wicks. The State appears by
and through Riley County Attorney, Mr. Barry
Wilkerson, and Assistant Attorney General, Mr. Barry
Disney. 

We were scheduled today to conclude the State’s --
I’m sorry, the defendant, Mr. Aguirre’s Motion to
Suppress. We concluded that motion on October 26th,
I believe was the last day of that hearing. Counsel then
wanted to submit additional memorandums supporting
their position. The Court has received those
memorandums from both Mr. Aguirre and the State.
And I guess before I go any further on this, just for the
record, I would just ask Mr. Wicks, do you wish to
make any additional oral argument on the motion? 

MR. WICKS: No, Your Honor. 

THE COURT: And the State? 

MR. WILKERSON: We do not, Your Honor. 



App. 31

THE COURT: All right. I have gone -- well, of
course we had a hearing on the motion, and in addition
I viewed the two interviews, and I have, when needed,
in going through the memorandums, gone back and
reviewed the written transcript portions of those
interviews in arriving at my decision here today. 

[p.3]

For the record, I would make the following findings:
On October 26th, 2009, the bodies of Tanya Maldonado
and her infant son, Juan, were found buried in a
shallow grave in Riley County, Kansas. Early
investigation revealed that the victims were from the
Chicago, Illinois area, and the only apparent
connection between the victims and Riley County,
Kansas were the -- were Mr. Aguirre, who had, prior to
the discovery of the bodies, been living in nearby
Ogden, Kansas, where he had resided with, I will call
it fiancee’ -- I think reference was made to fiancee’ -- I
don’t know if that was actually correct or not -- but who
was deployed in the military and deployed overseas,
and their young son -- or her young son, David. 

Shortly thereafter, investigators learned the
defendant, Mr. Aguirre, had moved to Austin, Texas,
and they -- the Riley County detectives desired to speak
with Mr. Aguirre to learn any information he had about
Tanya and Juan’s presence in the State of Kansas. In
that regard, on October 30th, 2009, an officer from the
Austin, Texas Police Department, at the request of the
Riley County Police Department, made contact with
Mr. Aguirre at his Austin residence and requested he
come to the Austin Police Department. Mr. Aguirre
voluntarily drove his vehicle to the Police Department,
bringing with him David. 
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Upon arrival at the Police Department -- Austin
Police Department, the young male, David, was cared
for by a Police Department employee while Mr. Aguirre
spoke with Detectives 

[p.4]

Runyan and Lewis. According to the tape, the interview
began at 12:11. That interview was in a -- what was
described and could be described by viewing it as a
standard interview room. Was video recorded. At the
time that the interview started the defendant was not
in custody. He was not handcuffed or otherwise
physically restrained. 

When the interview started the defendant had not
been advised of his rights pursuant to Miranda. As the
interview progressed the defendant made statements
which Detective Runyan believed were either false or
misleading, and at this point in time Detective Runyan
considered the defendant a possible suspect in the
deaths and determined that he was -- that the
defendant was no longer free to leave, and this was
approximately 1:35, and accordingly, the defendant
was then advised of his Miranda rights. 

At that point in time the defendant acknowledged
he understood the rights, waived the same, and agreed
to continue to speak with the detectives. At
approximately 2:54 the same day the defendant was
informed by the detectives that Tanya and Juan were
in fact dead, and the defendant then stated -- Mr.
Aguirre then stated that this is where I will -- I guess
I will take my rights. The exact quote being, “This is --
I guess where I’m going to take my rights, and I want
to turn in David to his family, and I will be back here,
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period. I mean, I would like to keep helping you guys.
I just want to --” at 

[p.5]

that point in time he was interrupted by Detective
Runyan, and some of these other continued discussions
took place, and then a little bit later on Detective Lewis
asked, “Are you willing to help us figure this out, Luis?”
Detective Runyan then added, “Maybe it’s not -- maybe
it’s just not as bad as it looks.” Detective Lewis, “And
explain it.” Detective Ryan -- Runyan, “I will be back.”
Detective Lewis then stated, “Luis, I know this is
tough, okay? All right. Are you still wanting to help us
on this thing?” Mr. Aguirre nods his head up and down.
Detective Lewis, “Yeah, can I hear, yes.” Mr. Aguirre
then responded yes. And then Detective Lewis says,
“Yes, okay, you’re still -- still willing to talk about it.
Let’s help sort things out, okay? Is that all right?” And
once again, Mr. Aguirre nods his head up and down. 

The Court would also find that this interview
process was not intense or high pressure, and as I will
discuss later, there was nothing illegal about the
interview techniques. That between 12:11 -- let’s see,
that was p.m, wasn’t it? It was in the afternoon, and
2:54 p.m. a reasonable person would have felt free to
leave the police station, and in fact Mr. Aguirre himself
felt free to leave, and this is supported by his statement
that at the approximately 2:12 -- or 2:54 p.m. time he
stated he would -- would take David back to his family,
and this was a statement he made even though he
knew at the time he didn’t have his keys in his
possession. 
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The defendant’s initial statement, “This is -- I guess
where I’m going to take my rights” is, at best,
ambiguous. He uses the term “I guess.” But more
importantly to this Court, he states that he would come
back, and talk, and keep helping you guys. Clearly an
indication of a willingness to continue to speak with the
detectives. This is not the statement of a person
wanting an attorney, or wanting to remain silent, not
wanting to talk, not wanting to answer questions. And
then as I mentioned earlier, at page 156 Detective
Lewis asks the defendant if he is still willing to talk,
and he says yes. 

Therefore, the Court finds that the defendant freely,
and voluntarily, and knowingly waived his Miranda
rights, and never invoked his rights to an attorney or
to remain silent during this initial interview.
Therefore, the Court would also rule that the second
interview was voluntary, and even though I don’t
believe necessary, his rights were read to him before
the second interview, and he did in fact freely and
voluntarily waive his rights at that point in time. 

The second interview did not reveal any signs that
Mr. Aguirre was suffering from any mental illness or
was in any way suicidal. The Court would also note
that Mr. Aguirre appeared to be of at least average
intelligence. He was not under any influence -- did not
appear to be under the influence of any drug or alcohol
at the time. He was -- had some Army experience. I’m
not sure if -- I think he would be classified 
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as a veteran, but I’m not positive on that, but he had
some National Guard, I believe, service. 

Mr. Aguirre claims his statements were coerced and
not voluntary, and counsel lists the following
techniques to support that position: First of all, that
the defendant, or that Mr. Aguirre was isolated. This is
in fact the case. He was isolated into a separate room.
However, he was allowed to take a break to go to the
bathroom, and he was, at least the one occasion that I
can recall, offered something to drink. There’s nothing
in and of itself that says this is illegal or in any way
makes this an intimidating situation. His back was not
to a wall; as a matter of fact, the detectives would be
the ones who was what I would consider against the
wall. 

Second one was that Mr. Aguirre was not free to
leave. I had previously discussed this, and he
voluntarily came in, drove his own vehicle, and I
believe a reasonable person would have felt free to
leave under those circumstances, and I believe Mr.
Aguirre also felt he was free to leave, even though
that’s not the test. 

Third item raised was that of trickery. This is true.
There was deceit used in the interview with Mr.
Aguirre. Particularly, the Court would make reference
to the fact of DNA being present -- possibly being
present. However, this is not something which in court
that I’m aware of is ruled as illegal, or inadmissible, or
an improper technique. 
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The fourth item was an exhortation to tell the truth,
and the last one was minimization techniques. Mr.
Aguirre offered the testimony of Dr. Leo to support his
position, and although the Court found Dr. Leo’s
testimony interesting, Dr. Leo’s testimony can best be
summarized as general statements about confessions
and theory. Dr. Leo’s opinion failed to consider Mr.
Aguirre’s age, his education level, his military
experience, the knowledge and/or experience of the
detectives, and any specifics of Mr. Aguirre’s
statement. 

Based upon the totality of the facts, the Court -- and
for the reasons stated herein, the Court is going to deny
Mr. Aguirre’s Motion to Suppress both statements. 

Now, we have a couple of other motions which have
been filed, or are being filed, and I, through the help of
my reporter, Ms. Kujawa, tried to keep a list here of
various items that have been filed that need to be ruled
upon yet. And I’m going to go in order, and if counsel
could maybe just indicate to me how they want to
proceed on that. I’m showing I’ve now ruled on the
Motion to Suppress, which was I think numbered
number 18, although I also have a motion numbered 18
to declare the Kansas Death Penalty unconstitutional,
and I need to rule on that one. 

MR. WICKS: Your Honor, on that one, that was a
typographical error. That one I would ask the Court
change to be Filing Number 22.

* * *
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APPENDIX C
                         

INTERVIEW OF LUIS AGUIRRE
by

DETECTIVE RYAN RUNYAN
DETECTIVE RICH LEWIS

October 30, 2009

* * *

[p.156]

* * *

DETECTIVE LEWIS: Tell us about what happened
to her so we can figure this out and give her family
some peace.

DETECTIVE RUNYAN: Argument? She start the
argument?

DETECTIVE LEWIS: She pull a knife on you again?

DETECTIVE RUNYAN: It’s okay, Luis.

DETECTIVE LEWIS: Come on. Seriously man.

DETECTIVE RUNYAN: I know it’s tough. I’m
listening.

MR. AGUIRRE: I’m in a proposition right now
though. I want to go and turn in David to his family
and then I will be here as long as you want me to
afterwards.

DETECTIVE LEWIS: Well okay. We can help 
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you take care of David and help you get him to his
family.

DETECTIVE RUNYAN: Let me just ask you this.
Let me just ask you this. Could it have been like an
accident? Was that possible? I’m trying to understand
it. Because the intent is the whole deal here. 

MR. AGUIRRE: This is -- I guess where I, I’m going
to take my rights and I want to turn in David to his
family and I’ll be back here. I mean, I would like to
keep helping you guys I just want to – 

DETECTIVE RUNYAN: Okay. We do appreciate
that help. But I’m going to have to explain a few things
to you first. We also have some search warrants. We
have a search warrant for your DNA. Okay. And for a
scent. And we also have a search warrant for the
Cherokee. And the Cherokee is coming back with us to
Kansas. And we’ve also got a search warrant for the
trailer. So I don’t know if they are out there searching
right now. But we do have search warrants signed by
a judge. And I believe they’ve already called the family
of David. And that’s already been taken care of. Now I
don’t think you’re going home. But I think there is
probably something there that we need to just
understand so maybe it’s not as bad as what it looks.
That’s why I’m here. Because if it’s not as bad what is
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it looks, then, you know--

DETECTIVE LEWIS: And maybe we can help you
explain things. If this was an accident, maybe she went
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ballistic when things got there and things got out of
hand and you didn’t mean for this to happen, but it still
happened. That’s what we need to know. But you got to
be willing to talk with us and explain to us what
happened. 

DETECTIVE RUNYAN: The day you left –

DETECTIVE LEWIS: Are you willing to do that for
us, Luis? Do you not want to look at that picture
(indicating)? 

MR. AGUIRRE: (shakes head from side to side.)

DETECTIVE LEWIS: Okay. Are you willing to help
us figure this out, Luis?

DETECTIVE RUNYAN: Maybe it’s just not as bad
as it looks.

DETECTIVE LEWIS: And explain it?

DETECTIVE RUNYAN: I’ll be back.

DETECTIVE LEWIS: Luis, I know this is tough.
Okay? All right. Are you still wanting to help us on this
thing?

MR. AGUIRRE: (Nods head up and down.)

DETECTIVE LEWIS: Yeah? Can I hear a yes?
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MR. AGUIRRE: Yes.

DETECTIVE LEWIS: Yes, okay. Still willing to talk
about it? Let’s help sort things out, okay? Is that all
right?
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MR. AGUIRRE: (Nods head up and down.)

DETECTIVE LEWIS: Okay.

DETECTIVE RUNYAN: Give him a moment here.

DETECTIVE LEWIS: I know.

DETECTIVE RUNYAN: I know it’s s tough.

DETECTIVE LEWIS: If you’re still willing to help
us out -- help us figure out what happened.

DETECTIVE RUNYAN: Did Tanya do something
first that kind of started all of this? Because you did
say she’s very dramatic and --

DETECTIVE LEWIS: And she was pressuring you.
Pressuring you into a family that you didn’t want to
have. Am I close? 

DETECTIVE RUNYAN: Was it an accident, Luis?
If it was an accident I just need a yes or no, please. So
was it an accident?

DETECTIVE LEWIS: Did you intend for this to
happen? Or was it something that happened out of your
control? You didn’t lure her there and kill her, did you?

MR. AGUIRRE: (shakes head from side to
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side.)

DETECTIVE LEWIS: Okay. So we got that part out
of the way. So she showed up and what happened?

DETECTIVE RUNYAN: It’s okay, Luis.
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MR. AGUIRRE: I can’t turn David into the family
right now?

DETECTIVE RUNYAN: David is with his
grandmother. So that’s taken care of. Don’t worry
about that. But I am trying to understand this. I think
there is a lot of love with you and little Juan and
Tanya. Because I think that when they were buried
that way it shows there was some respect and some
love. So I don’t think there is a lot of anger. That’s why
I’m asking you.

MR. AGUIRRE: I want you to just be
straightforward with me.

DETECTIVE RUNYAN: Okay.

MR. AGUIRRE: Just tell me everything right now.

DETECTIVE RUNYAN: Well look at me, please.
Can you be straightforward with me then? Is it an
accident? That’s all I’m asking.

MR. AGUIRRE: It wasn’t intended.

DETECTIVE RUNYAN: It wasn’t intended?

MR. AGUIRRE: No.

[p.161]

DETECTIVE RUNYAN: Okay. I’ll be
straightforward-- look at me, please. Then I will be
straightforward with you. I just want to understand it.
Because the only way I can understand whether it
wasn’t intended is for you to tell me exactly what
happened. 

MR. AGUIRRE: Either way right now I’m fucked.
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DETECTIVE RUNYAN: Not necessarily.

MR. AGUIRRE: Very much so.

DETECTIVE RUNYAN: Did you intend to kill little
Juan?

MR. AGUIRRE: I didn’t intend for anything to
happen.

DETECTIVE RUNYAN: How did little Juan get
killed then?

MR. AGUIRRE: She mentioned something about
his-- him needing medication or something. 

DETECTIVE RUNYAN: And then what?

MR. AGUIRRE: I don’t know. Something that-- he
had asthma or something in his lungs or something
like that. I don’t know.

DETECTIVE RUNYAN: You think he was having
some kind of seizure or something? 

MR. AGUIRRE: I don’t know.

DETECTIVE RUNYAN: Okay.
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MR. AGUIRRE: She said-- from stuff that she’s told
me. She said that he has seizures like his mom. I don’t
know.

DETECTIVE RUNYAN: So then what happened?

MR. AGUIRRE: I mean, I put him to sleep. And I
was talking stuff out with her. And I didn’t remove any
pictures from the apartment and I had like explained
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and I talked to her. And I told her what I was planning
to do. So she told me she was trying to leave. She was
just going to go ahead and leave.

DETECTIVE RUNYAN: Uh-huh.

MR. AGUIRRE: And so we made up our mind that’s
what we had decided. I had asked her if she wasn’t
mad at me and she said no. And so we went about our
stuff and we decided that he-- and she tried to wash the
dishes, but I just didn’t want her to. So I went  into the
kitchen and I tried to like have her stop and let me
wash the dishes.

DETECTIVE RUNYAN: Uh-huh.

MR. AGUIRRE: And she wouldn’t listen. And so like
kept moving the dishes. I kept grabbing them and
putting them up. And she kept saying no. And trying to
move me out of the way. And she--

DETECTIVE RUNYAN: You know what, I know it
is tough, guy.
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MR. AGUIRRE: The floor got wet and–

DETECTIVE RUNYAN: And then what? Was she
mad? Still yelling?

MR. AGUIRRE: She was mad and she was yelling.

DETECTIVE RUNYAN: Did she try to strike you or
hit you or anything?

MR. AGUIRRE: She tried to grab that knife that
was in the sink. And well--
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DETECTIVE RUNYAN: Okay.

MR. AGUIRRE: She slipped and she fell back and
she fell against the refrigerator.

DETECTIVE RUNYAN: Okay.

MR. AGUIRRE: All I remember is that she was
spitting up blood.

DETECTIVE RUNYAN: Okay. In the kitchen?

MR. AGUIRRE: In the kitchen she was spitting up
blood and it freaked me out. I didn’t know what to do.

DETECTIVE RUNYAN: Was she still conscious or
trying to look at you or what was her eyes doing?

MR. AGUIRRE: She was just looking up. And I was
trying to get her to answer and her she wouldn’t move.
And she was spitting up all of this blood. Being a
fucking lifeguard I couldn’t bring her back. I tried 
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to but I couldn’t.

DETECTIVE RUNYAN: How did you try to bring
her back? 

MR. AGUIRRE: I tried to do some CPR but at the
same time I couldn’t do nothing because she was
spitting up blood. I don’t know if she was choking on it
or something. I didn’t know what was going on. And
then she started twitching. She started having a
seizure. And I didn’t know what to do so I grabbed the
rug and tried to fold it under her.
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DETECTIVE RUNYAN: Uh-huh. I bet you this has
been bothering you for a long time. What day did this
happen?

MR. AGUIRRE: That same day.

DETECTIVE RUNYAN: On the 17th? Was she
dropped off by her sister? Or did you pick her up from
the bus stop?

MR. AGUIRRE: That guy had dropped her off.

DETECTIVE RUNYAN: Dropped her off, okay. So
it happened that night then pretty much? Okay. Well,
go ahead and tell me what else happened. So you tried
to help her. You tried to give her CPR and didn’t know
what to do.

MR. AGUIRRE: I don’t know if it had been worse or
anything. Trying to give her compressions.
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DETECTIVE RUNYAN: Can you tell me where you
were giving her compressions at?

MR. AGUIRRE: (Indicating) .

DETECTIVE RUNYAN: If this is her chest right
here (indicating)?

MR. AGUIRRE: Right above the cavity. Right here
on her chest (indicating).

DETECTIVE RUNYAN: How hard were the
compressions?

MR. AGUIRRE: They were not hard. I know how to
do that job. They were not hard. They are thrusts.
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DETECTIVE RUNYAN: Thrusts?

MR. AGUIRRE: Simple thrusts.

DETECTIVE RUNYAN: Okay. Was it working?

MR. AGUIRRE: That’s when she started having the
seizure and I didn’t know what to do. And the only 
thing was make sure that her head is elevated and so
she doesn’t end up hurting her head. She wouldn’t look
at me. I kept calling her and she wouldn’t look at me.

DETECTIVE RUNYAN: Was she trying to look? Did
you see her blink or stare?

MR. AGUIRRE: She was blinking and she was
looking-- she was looking to her left.

DETECTIVE RUNYAN: Okay.
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MR. AGUIRRE: Her eyes were facing the left and I
didn’t know what to do.

DETECTIVE RUNYAN: Okay. About what time of
night was this if you had to guess?

MR. AGUIRRE: It wasn’t at night. It was 5:00.

DETECTIVE RUNYAN: At 5:00.

MR. AGUIRRE: 5:00 something.

DETECTIVE RUNYAN: Okay. Did you try to yell
for someone to call 911?

MR. AGUIRRE: I didn’t know what to do.

DETECTIVE RUNYAN: Did you try to call 911?
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MR. AGUIRRE: I wanted to but I was scared. 

DETECTIVE RUNYAN: And then what happened?

MR. AGUIRRE: I was so scared. I didn’t know like--

DETECTIVE RUNYAN: Did she finally die?

MR. AGUIRRE: She quit having that seizure and I
don’t know if she choked on her blood or not. But-- I
went to the bathroom and I didn’t know what to do.
And then I went ahead and checked on him.

DETECTIVE RUNYAN: Now this would be Juan,
little Juan?

MR. AGUIRRE: He was face down with his pacifier
in his mouth.
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DETECTIVE RUNYAN: What room was he in?

MR. AGUIRRE: He was in David’s room.

DETECTIVE RUNYAN: Where was David at?

MR. AGUIRRE: David was in the living room
watching TV.

DETECTIVE RUNYAN: Okay. So anyway, little
Juan is in the cradle, bed or–

MR. AGUIRRE: In bed.

DETECTIVE RUNYAN: In bed. Bed has rails or no
rails?

MR. AGUIRRE: No. Not rails.
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DETECTIVE RUNYAN: Okay. And he was face
down with the pacifier in his mouth?

MR. AGUIRRE: He was looking up sideways.

DETECTIVE RUNYAN: Did you try to give him
CPR, too?

MR. AGUIRRE: Before he fell asleep I took off his
socks because they were kind of dirty and his feet were
warm. And then I went to check up on him and tried to
feed him --

DETECTIVE RUNYAN: Did you put some pressure
on his chest, too? That’s what killed him. Like
somebody either sat on him or put his foot into his
chest and just put pressure on it until he died. 

MR. AGUIRRE: I didn’t put pressure on him.
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DETECTIVE RUNYAN: Well somehow you got to
have a lot of force on his chest. And sometimes, you
know, maybe you got excited. I mean–

MR. AGUIRRE: I turned him around and I was
trying to wake him up. His feet was pale. I thought he
didn’t have any oxygen or blood flowing to his feet. And
I turned him around and I was pushing his chest trying
to wake him up. 

DETECTIVE RUNYAN: Can you show me?
Actually, if I can get a doll, maybe like those little
infant dolls maybe I can have you show me. Would that
be possible? We will do that in a little bit here. And
then what happened? Did he ever bleed from his mouth
or nose?
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MR. AGUIRRE: I was trying to wake him up and he
didn’t wake up. And then like I started shaking him
trying to wake him up. And nothing. His eyes were
closed. And his face-- the pacifier imprint was on his 
face already right here (indicating).

DETECTIVE RUNYAN: Did you remove the
pacifier?

MR. AGUIRRE: I removed the pacifier. 

DETECTIVE RUNYAN: What color was the
pacifier?

MR. AGUIRRE: It was a blue pacifier.

* * *

[p.209]

DETECTIVE LEWIS: You think it was Tanya. Can
you tell me how she died? I can tell you how she died.
I can tell you the injuries that she suffered. I just need
to know how she got those injuries to cause her to die.

MR. AGUIRRE: Well, she was outside crying
because I had eventually told her that I was not looking
forward to being with her. 

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: Then she saw the pictures that I
had there, they were printed out.

DETECTIVE LEWIS: Uh-huh. 

MR. AGUIRRE: And they were in the apartment.
They were in the living room. And so she saw them.
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DETECTIVE LEWIS: Uh-huh. You’re talking about
pictures of Dulce? 

MR. AGUIRRE: Dulce.

DETECTIVE LEWIS: So she knows you’re wanting
to move on? 

MR. AGUIRRE: Uh-huh. And it upsetted [sic] her.
But then she started saying that I just thought that I
really wanted to come over here and you would be able
to just take me in and we will work it out. 
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DETECTIVE LEWIS: Change your mind?

MR. AGUIRRE: Uh-huh.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: So you know, after I told her that
I really didn’t want to make up my mind - 

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: -- she was like fine. And then I’m
going to go ahead and go to California and I’ll be done
with it.

DETECTIVE LEWIS: That doesn’t make you happy.

MR. AGUIRRE: No.

DETECTIVE LEWIS: If Juan is your child it doesn’t
make you happy that she’s going to take him and you
will never see him again. I understand that. I’m not--

MR. AGUIRRE: But I still have that doubt you
know, if he is or isn’t.
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DETECTIVE LEWIS: Yeah, there is-- even if it’s a
little possibility, it’s still possible.

MR. AGUIRRE: Yeah.

DETECTIVE LEWIS: So I understand fully what
you’re saying. 

MR. AGUIRRE: So I just told her I’m right--you
know, just don’t do it yet. Just let us find out
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first.

DETECTIVE LEWIS: Sure.

MR. AGUIRRE: Like I held her. And I like, like
patted her back. And tried to make it all better. I asked
her if she was hungry. And she said-- yeah. So I tried
to make something to eat. And after we finished she
tried washing the dishes. And I already said that’s
when I stepped in. I really didn’t want her washing
dishes because she’s just visiting.

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: And it wasn’t necessary for her to
do it, to be washing dishes. So right there we argued
back and forth. And you know, she was telling me that
she was going to fucking-- that-- that did I not want her
in the kitchen washing dishes. I told her because I can
do it. But still, you’re just sitting down and just
watching TV and just watching a movie because that’s
what we were fucking doing.

DETECTIVE LEWIS: Uh-huh.
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MR. AGUIRRE: So I’m like taking dishes from her
and putting them up. And you know, she’s getting
upset. And I’m-- well, if you’ve already been to the
apartment, correct?

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: You will see the stove is

[p.212]

right here (indicating). And cabinets right here
(indicating).

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: She’s standing right over the sink
(indicating). And I’m grabbing dishes and looking,
putting them up (indicating). Putting them on the
shelf. I’m looking back trying to move her. She wouldn’t
move. So like I said because of the wet dishes, she did
not slip, I slipped. And I pulled her by her shirt while
she was holding on. I slipped and I guess and choked
her and then--

DETECTIVE LEWIS: Okay. So you’re arguing and
you choked her?

MR. AGUIRRE: And I got up. She thought that I
meant it intentionally. So she started yelling and
trying to come at me with that knife that she was still
holding in her hand.

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: So as she was moving towards me--
well she ends up slipping on top of me. And I grabbed
the knife. I’m wrestling with her for the knife. And I
grabbed the knife and I take it from her. And she lands
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on her back. She lands on her back. And she’s there
and then she starts having that seizure, whatever it is.
And she starts yelling trying to say 
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that I’m trying to rape her. And you know, that
bothered me. And then--

DETECTIVE LEWIS: Make you upset?

MR. AGUIRRE: Well not upset. Just like, I just
didn’t want her yelling like that.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: So she starts shaking.

DETECTIVE LEWIS: She’s mad and upset?

MR. AGUIRRE: She’s trying to swing at me. 

DETECTIVE LEWIS: She’s accusing you of things
you weren’t trying to do?

MR. AGUIRRE: And so she’s trying to hit me and
stuff. And I tried to get-- I put the knife back in the
sink. And I get over her. And I’m sitting over her trying
to get her to be quiet. 

DETECTIVE LEWIS: Are you sitting on her?

MR. AGUIRRE: Well kneeled over her.

DETECTIVE LEWIS: Okay. Is your weight on her?

MR. AGUIRRE: I believe-- yeah, I guess I was
sitting on her stomach.

DETECTIVE LEWIS: Sitting on her stomach, okay.
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MR. AGUIRRE: So then she starts yelling and
starts swinging at me, trying to scratch me, scratch my 
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face. And I put my hand over her mouth (indicating).
And I tucked my head (indicating) to try to stop her
from scratching my face. And I guess that-- that might
have like suffocated her. 

DETECTIVE LEWIS: Suffocated her, okay. Did you
tuck your head because you didn’t want to see what
was going on?

MR. AGUIRRE: Because she was scratching my
face. And I was trying to hold her hands. she still had--
she was scratching me--

DETECTIVE LEWIS: So kind of holding one hand
over her face?

MR. AGUIRRE: Like that (indicating). 

DETECTIVE LEWIS: Okay. And you say you
suffocated her?

MR. AGUIRRE: Well pretty much. I guess my hand
suffocated her and covered her nose.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: Next thing you know, like she is
still kicking and I hear her basically pass. And I
stopped. And she stopped kicking. And I stopped. I was
like looking at her. And I let her go. 

DETECTIVE LEWIS: Uh-huh.



App. 55

MR. AGUIRRE: And I just look at her. And she’s
just sitting there. And I guess she was like 
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passing out or something. And she tries to-- well after
a while, like maybe a minute or so, I hear her coming
to. And– 

DETECTIVE LEWIS: How long did you have your
hand over her face and her nose?

MR. AGUIRRE: Must have been like five minutes,
around there.

DETECTIVE LEWIS: Five minutes, okay.

MR. AGUIRRE: And when I let her go and I tried
to-- I checked up on Juan.

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: And he was okay. He was
breathing.

DETECTIVE LEWIS: Where was he at?

MR. AGUIRRE: He was sleeping in David’s room.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: He was breathing. I know he was
breathing because I checked on him.

DETECTIVE LEWIS: Okay. Wouldn’t he be
breathing? I mean, nothing has happened to him yet,
has it?

MR. AGUIRRE: Not that, but he was breathing at
that time. He was still alive.
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DETECTIVE LEWIS: Okay.
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MR. AGUIRRE: At the time.

DETECTIVE LEWIS: But nothing had happened,
no fight with Juan or nothing else would cause him a
problem? He was alive and healthy at that point?  

MR. AGUIRRE: He was alive and healthy.

DETECTIVE LEWIS: You started saying she starts
coming to. Does she ever come back conscious? 

MR. AGUIRRE: Not conscious but–

DETECTIVE LEWIS: Does she start breathing
again or moving?

MR. AGUIRRE: She starts like gagging.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: Gagging or something. And so I’m
like looking at her. And like– 

DETECTIVE LEWIS: Maybe that’s just her body
just giving way? 

MR. AGUIRRE: I guess it was. 

DETECTIVE LEWIS: She passed?

MR. AGUIRRE: Like, I’m standing over her. Like I
kneel down. And I’m like looking at her and she starts--
like she spits up blood.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: And it just keeps coming out.
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DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: And she like-- I don’t know if 
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like, if it was an air bubble or something. But it--but it
came up. It popped and splashed on my face and it
freaked me out. I threw myself back and I didn’t know
what to do.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: And that’s-- that’s why I didn’t
want to call the cops because of that argument.
Because I was trying to-- trying to keep her from being
quiet. I had suffocated her. And I wasn’t intending on
it.

DETECTIVE LEWIS: Okay. But it happened?

MR. AGUIRRE: Yeah.

DETECTIVE LEWIS: So what happened with Juan?

MR. AGUIRRE: So I--

DETECTIVE LEWIS: And once again, I can tell you
from Juan’s injuries I can tell you what-- to a pretty
good certainty what happened.

MR. AGUIRRE: That supposed I had crushed him,
full weight--

DETECTIVE LEWIS: Uh-huh.

MR. AGUIRRE: -- crushed him.

DETECTIVE LEWIS: Where did that happen at?

MR. AGUIRRE: That wasn’t it.
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DETECTIVE LEWIS: That wasn’t it?
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MR. AGUIRRE: No.

DETECTIVE LEWIS: What happened?

MR. AGUIRRE: I had gone into the room so I could
at least feed them.

DETECTIVE LEWIS: David and Juan?

MR. AGUIRRE: David and Juan. I was trying to
feed them. And at that time when I went to go look at
him he wasn’t moving. And well, I tried waking him up.
I tickled his feet. Pinched his feet. Pinched his thigh,
his arm, his cheek. He wouldn’t move.

DETECTIVE LEWIS: So what happened on him
from the time you checked him earlier from now?
What? What happened or what could have happened?

MR. AGUIRRE: He was laying face down. She says
that she-- when she got there she told me that he
throws fits and that he has the same problem as she
does where he like throws tantrums and like, and like
shakes and stuff and like tries to pull his hair out. And
so when I looked at him I guess like his pacifier like
left an imprint on his mouth. So like I guess while he
was sleeping he suffocated. So when I flipped him over
I tried shaking him, waking him up. And I pushed
down on his chest and that’s when I heard something.
Like a wheezing and a gurgle. And then like a bad
smell.

DETECTIVE LEWIS: Okay. And look Luis, once
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again before we get too far.

MR. AGUIRRE: I know. I understand.

DETECTIVE LEWIS: Now what do you think the
odds are that you suffocated Tanya and that Juan
accidently suffocated in the crib or the bed or wherever
he was at? 

MR. AGUIRRE: I know it doesn’t-- I understand
that.

DETECTIVE LEWIS: Okay. I’m going to tell you
what the odds are. It’s zero.

MR. AGUIRRE: I know.

DETECTIVE LEWIS: Tell me what happened.

MR. AGUIRRE: So--

DETECTIVE LEWIS: Tell me really what
happened.

MR. AGUIRRE: Like I had said, that is what
happened with her. 

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: She was yelling.

DETECTIVE LEWIS: All right. Tell me what
happened with Juan. Because he didn’t-- the only way
he’s going to suffocate on his pacifier like that is if
somebody was holding him down. 

MR. AGUIRRE: I had wrapped him up.

DETECTIVE LEWIS: You had wrapped him up?
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MR. AGUIRRE: I had wrapped him up in a blanket
so he wouldn’t move or try to get up while he was
asleep. And I don’t know if I wrapped him too tight or
not.

DETECTIVE LEWIS: Well I think you know
whether you wrapped him too tight.

MR. AGUIRRE: Well pretty much it was snug so he
wouldn’t move.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: I guess when he was moving
around he ended up-- I guess the pillows were– 

DETECTIVE LEWIS: When did you wrap him up?

MR. AGUIRRE: Before he went to sleep.

DETECTIVE LEWIS: Before he went to sleep. But
just a little bit ago you told me you checked on him at
one point and he was fine.

MR. AGUIRRE: Yeah.

DETECTIVE LEWIS: If he would have passed
because you wrapped him up too tight, he would have
passed prior to Tanya passing away. If what you did--if
what you did was wrapped him too tight before Tanya
passed, he would have passed before she did. You’re
saying that he passed after she passed away when you 
went in and checked on him the second time.
Something else happened there in between. Are you
sure you didn’t 
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wrap him up after Tanya?

MR. AGUIRRE: I didn’t wrap him up after Tanya. 

DETECTIVE LEWIS: You’re sure? Because that
would be the only way-- if he was healthy and alive and
you told me that. You told me you checked on him and
he was fine. Okay. Something else would have had
happened to change that. 

MR. AGUIRRE: When I went to go check on him I
made sure that the blanket was tight enough. 

DETECTIVE LEWIS: Uh-huh. Did you tighten it
some more maybe?

MR. AGUIRRE: I tucked it in. I pulled it over and I
wrapped over and tucked it in.

DETECTIVE LEWIS: So you changed what was
from previously was okay. You made a change to it that 
made it not okay.

MR. AGUIRRE: Yeah.

DETECTIVE LEWIS: Do you think you consciously
went in there and tightened it up so that you know he
wouldn’t be able to breathe?

MR. AGUIRRE: No. Just so he wouldn’t move, try
to run out. 

DETECTIVE LEWIS: You didn’t want him to come
out and see mom in the kitchen?
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MR. AGUIRRE: No. Because she had passed away.
And at first before I went back in there– 

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: I didn’t want him to see that. 

DETECTIVE LEWIS: So you see what you’re
basically telling me. You’re basically telling me you
made sure that he wouldn’t come out of that room.
Which isn’t, this much difference (indicating)--

MR. AGUIRRE: I know.

DETECTIVE LEWIS: From-- from knowing what
you were doing.

MR. AGUIRRE: I just tied him up. 

DETECTIVE LEWIS: You knew what you were
doing. You tightened it up enough to make sure he
wouldn’t come out. Why don’t you just tell me that.

MR. AGUIRRE: But it wasn’t so it was meant to kill
him.

DETECTIVE LEWIS: But you meant-- you meant to
make sure that he would not come out of that room. 

MR. AGUIRRE: Well when I went to go check on
him again after, after it had happened. He was placed
between the pillows.

DETECTIVE LEWIS: Okay.

MR. AGUIRRE: His face was tucked between the
pillows.
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DETECTIVE LEWIS: Did you put the pillows there?
Did you put his face there? 

MR. AGUIRRE: I put him on the pillows. 

DETECTIVE LEWIS: How’s he going to get there if
you’ve got him wrapped up enough that he –  

MR. AGUIRRE: He was moving his head around.
He was moving his head around. When I looked on him
he was between the pillows. And the pacifier was still
against his face.

DETECTIVE LEWIS: But isn’t it going to be hard
for him to move if you got him wrapped that tight?
Because you said you wanted to make sure he couldn’t. 

MR. AGUIRRE: I didn’t tighten his head up. It is
from his arms down. It was from his arms down. I
wanted him to breathe. That’s why he was on top of the
pillows.

DETECTIVE LEWIS: I think you wanted him to
breathe but like you said, you wanted to make sure he
didn’t come out of that room. You didn’t want-- you
didn’t want him to see his mom before he passed away. 

MR. AGUIRRE: Not that.

DETECTIVE LEWIS: Not that?

MR. AGUIRRE: I didn’t want him to get views and
run out--

DETECTIVE LEWIS: You know. As difficult as
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it is to understand, I can understand what you’re
trying to say. You’re responsible for his mom dying.
You don’t want to be responsible for him to see his
mom. It’s better that he passes without seeing his
mom.

MR. AGUIRRE: I didn’t-- like I said I didn’t-- I’m
not meaning-- I didn’t mean for him to pass away. After
everything happened I went to go wash up--

DETECTIVE LEWIS: You’ve tightened him not
once, but twice into a blanket now to make sure he
can’t move and that’s what caused him to die. It may
not have been what you intended to do--

MR. AGUIRRE: I know that’s what it seems like.

DETECTIVE LEWIS: I understand. But like you
said, you got to understand, you did something one
time, you tucked him in the first time. And that was
okay. Now mom passes away. And now you go in and
retuck him again. If he hadn’t moved from the first
time then why did you need to– 

MR. AGUIRRE: But he was moving.

DETECTIVE LEWIS: You said he was moving his
head. 

MR. AGUIRRE: The first time he was okay but he
was moving. His feet were just about off the bed. So I
went back and tightened up a little more and moved
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him up towards the pillow so he would be there.
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DETECTIVE LEWIS: Okay. Now just a moment ago
I asked you if you moved him up to the pillows and you
said no. Now you’re saying you did.

MR. AGUIRRE: I just--

DETECTIVE LEWIS: You’re not telling me
anything I don’t know, Luis. 

MR. AGUIRRE: I understand that. But like I’m
telling you--

DETECTIVE LEWIS: You know you’re responsible
for him dying.

MR. AGUIRRE: I know I’m responsible for him
dying.

DETECTIVE LEWIS: I know you’re responsible for
him dying. Okay. Don’t make it out to be something 

* * *




