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QUESTIONS PRESENTED 

 
 1. Whether, under the First Amendment to the 
United States Constitution, police officers may sue a 
newspaper for publishing truthful information relat-
ing to matters of public concern if a judge determines 
that the information on balance was unworthy of 
constitutional protection.  

 2. Whether, in cases where information was 
allegedly unlawfully supplied to a newspaper by 
authorized government sources, government may 
punish the acquisition and ensuing publication.  

 3. Whether the First Amendment to the United 
States Constitution permits an interpretation of the 
Driver’s Privacy Protection Act (the “DPPA,” 18 
U.S.C. § 2725(3)) that allows local police officers to 
sue a newspaper for publishing information provided 
by the Illinois Secretary of State. 

 4. Whether public officials can invoke the 
DPPA’s restrictions on “disclosure” of “personal in-
formation” that “identifies an individual” to censor a 
newspaper’s investigative report on a questionable 
police lineup because the report contained descriptive 
information supplied by state government (e.g., 
height, weight, eye and hair color) that is not listed 
in the DPPA’s definition of “personal information.” 
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 In addition to the parties named in the caption, 
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OPINIONS BELOW 

 The opinion of the United States Court of Ap-
peals for the Seventh Circuit (the “Seventh Circuit”) 
is reported at 777 F.3d 937, and is included in the 
appendix hereto (the “App.”) at 1a-37a. The United 
States District Court for the Northern District of 
Illinois’s opinion certifying the present case for inter-
locutory appeal is reported at 39 F. Supp. 3d 998. 
App. 38a-50a. The two opinions of the District Court 
denying Petitioner’s motion to dismiss pursuant to 
Rule 12(b)(6) of the Federal Rules of Civil Procedure 
are included as App. 51a-66a.  

---------------------------------  --------------------------------- 
 

JURISDICTION 

 Petitioner filed an interlocutory appeal of the 
District Court’s orders. App. 7a-8a. The ensuing opin-
ion was rendered on February 6, 2015. App. 1a-37a. 
Petitioner’s timely petition for rehearing en banc was 
denied on May 1, 2015. App. 67a-68a. The jurisdiction 
of this Court is invoked under 28 U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL PROVISIONS  
AND STATUTES INVOLVED 

 This case involves interplay between the First 
Amendment to the United States Constitution, which 
mandates, in pertinent part, that “Congress shall 
make no law . . . abridging the freedom of speech, or 
of the press” (App. 77a) and the definition of “personal 
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information” in the DPPA, 18 U.S.C. § 2721 et seq., 
as: 

information that identifies an individual, in-
cluding an individual’s photograph, social se-
curity number, driver identification number, 
name, address (but not the 5-digit zip code), 
telephone number, and medical or disability 
information, but does not include infor-
mation on vehicular accidents, driving viola-
tions, and driver’s status. 

18 U.S.C. § 2725(3). The full text of the DPPA is 
included in the appendix to this petition. App. 69a-
76a. 

---------------------------------  --------------------------------- 
 

STATEMENT 

“Journalism is printing what someone else does not 
want printed; everything else is public relations.” 

 – George Orwell 

 
A. Factual Background 

 Chicago police officers seek to censor investiga-
tive reporting on a politically charged homicide 
investigation by suing the publisher of the Chicago 
Sun-Times newspaper (the “Sun-Times” or “Petition-
er”) for damages and a prior restraint. On interlocu-
tory appeal, the Seventh Circuit upended decades of 
this Court’s First Amendment jurisprudence by 
unnecessarily answering a question this Court re-
served in Bartnicki v. Vopper, 532 U.S. 514, 528 
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(2001) – whether to allow civil and criminal sanctions 
against newspapers for publishing truthful infor-
mation on matters of public safety. The Seventh 
Circuit sua sponte injected an inchoate balancing test, 
empowering judges to decide in hindsight if truthful 
news content about public officials was of “negligible” 
value – even when it was released by authorized 
government sources. The resulting opinion thorough-
ly undermines this Court’s recent First Amendment 
and due process jurisprudence and will chill investi-
gative reporting on public safety in newsrooms 
throughout the United States.  

 The dispute arose in 2011, when Sun-Times 
reporters began asking why law enforcement had 
failed for years to bring criminal charges against 
Richard Vanecko, nephew of Chicago’s then-mayor, 
Richard Daley, after Vanecko threw the punch that 
killed 21-year-old David Koschman on a city street. In 
an investigative report, headlined Daley Nephew 
Biggest On Scene, Not In Lineup (the “Lineup Story,” 
App. 78a-86a),1 the Sun-Times questioned whether 
the Chicago Police Department (“CPD”) chose to 
derail its investigation by asking eyewitnesses to pick 
Vanecko out of a lineup composed of police officers 
hand-picked to minimize the 6’3” suspect’s size. Even 
though investigators already had established that 

 
 1 For ease of reference, the Appendix includes the images 
published in the print edition of the Lineup Story as well as the 
online version. The informational graphic at issue in this case 
appeared in both versions. R. Doc. 4-1, pp. 11-12. 
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Vanecko threw the fatal punch, public officials cited 
the failed lineup as an excuse not to prosecute.  

 To substantiate its inquiry, the Lineup Story 
published the names and photographs of the police 
“fillers.” The Sun-Times had overcome the CPD’s 
resistance by appealing to the Illinois Office of Attor-
ney General, which overruled the objections and 
ordered the City to release this information under the 
Illinois Freedom of Information Act. Record on Appeal 
(hereafter cited as “R.”) Doc. 4-1, pp. 67-69. To place 
the photograph in context, the Sun-Times published 
an informational graphic (“Lineup Chart”) to compare 
the participants’ heights, weights, hair and eye colors, 
and approximate ages. App. 84a. The Lineup Chart’s 
caption credited the CPD and Illinois Secretary of 
State’s office.  

 Following the Lineup Story, CPD reopened its 
investigation. R. Doc. 4-3, p. 25 (Sun-Times’ FOIA 
request was “the impetus for the reinvestigation” of 
Koschman’s death). Ultimately, a Special Prosecutor 
was appointed, who also questioned why CPD had 
conducted the lineup when it already knew who 
threw the fatal punch.2 Eventually, Vanecko was 
indicted and pled guilty to involuntary manslaughter. 
People v. Vanecko, No. 12-CR-22450 (Cir. Ct. Cook 

 
 2 See The Death of David Koschman, Report of the Special 
Prosecutor (Sept. 18, 2013), available at http://www.law.northwestern. 
edu/legalclinic/macarthur/projects/police/documents/Special 
ProsecutorReportKoschmanSept182013Feb42014.pdf. 
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Cnty. 2012). The Sun-Times reporters received the 
2014 George Polk Award for Local Reporting “for 
dogged investigative reports in the face of considera-
ble resistance by police and prosecutors.” See George 
Polk Awards in Journalism (Feb. 15, 2015), http://www. 
liu.edu/Polk/Articles/2014-Winners. 

 
B. Background of the Litigation 

 The post-hoc campaign to shut down the Lineup 
Story began in 2011 when the Fraternal Order of 
Police Chicago Lodge No. 7 sued Petitioner under a 
variety of privacy law theories in the Circuit Court of 
Cook County, Illinois in the cause entitled Fraternal 
Order of Police et al. v. Sun-Times Media, LLC et al., 
No. 11 CH 40181 (Cir. Ct. Cook Cnty. 2011). The 
circuit court twice denied motions for temporary 
restraining orders as unconstitutional prior re-
straints. R. Doc. 4-1, pp. 71, 73. The Illinois case then 
was voluntarily dismissed, and Respondents picked 
up the flag in federal court by filing a single count 
complaint under the DPPA, arguing that the Sun-
Times published “personal information” from the 
Illinois Department of Motor Vehicles.  

 The police officers have admitted, however, that 
the Sun-Times lawfully obtained their names and 
photographs – the only information that “identified” 
them – through FOIA. They also concede the Lineup 
Story caused them no harm. See R. Doc. 4-1, p. 6. 
Nonetheless, these public officials seek damages and 
an injunction against the Sun-Times for publishing 
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the merely descriptive information that the State of 
Illinois decided to release to the press. Their case is 
premised on the theory that the DPPA’s definition of 
“personal information” impliedly encompasses ob-
servable descriptive traits (e.g., hair and eye color), 
which are not expressly included and are, in any 
event, incapable of identifying a particular individual 
because they are shared by millions of people. See 18 
U.S.C. §§ 2724; 2725(3).  

 Petitioner moved to dismiss the Complaint on 
both statutory construction and Constitutional 
grounds. Although skeptical of the police claims (App. 
44a), the District Court felt compelled to deny the 
motion after the Seventh Circuit decided Senne v. 
Vill. of Palatine, Ill., 695 F.3d 597, 608 (7th Cir. 2012), 
which had described, in dicta, a parking citation that 
included similar information. App. 65a. The District 
Court separately ruled that the First Amendment 
protected only news publishing as opposed to news 
gathering (although Respondents seek to enjoin 
publication). App. 54a-55a. The Sun-Times then filed 
its Motion to File an Application for Immediate 
Appeal Pursuant to 28 U.S.C. § 1292(b). R. Doc. 4-3, 
pp. 11-19. 

 Both the District Court and the Seventh Circuit 
granted petitions for interlocutory appeal, which were 
supported by an amicus brief joined by eight promi-
nent local and national media organizations. Dkt. No. 
14 (Aug. 6, 2014). The Seventh Circuit nevertheless 
endorsed an “expansive” reading of the DPPA to per-
mit punishment of reporters even when governmental 
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agencies supply descriptive information. App. 14a. 
Compounding the harm, it also invoked judicial 
discretion to deem the Lineup Chart of “negligible” 
import and unworthy of First Amendment protection 
because it was subsumed by the FOIA’ed names and 
photographs. App. 34a.  

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 In Garrison v. Louisiana, 379 U.S. 64, 74 (1964), 
this Court laid down a marker, holding that: “truth 
may not be the subject of either civil or criminal 
sanctions where discussion of public affairs is con-
cerned.” In this case, however, local public officials 
successfully campaigned to erode that principle and, 
assisted by the Solicitor General’s intervention, 
obtained a judicial opinion that undermines the 
ability of the press to truthfully report on matters of 
public concern, invites judges to monitor newspaper 
editors, and obviates vital due process guarantees for 
the press and public alike. The opinion warrants this 
Court’s immediate review because it represents a 
major retreat from Garrison and Florida Star v. 
B.J.F., 491 U.S. 524, 535 (1989), which warned of “the 
timidity and self-censorship which may result from 
allowing the media to be punished for publishing 
truthful information.”  

 Disregarding these teachings, the Seventh Cir-
cuit unnecessarily decided a First Amendment ques-
tion this Court had expressly reserved – and then got 
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it wrong by holding that a newspaper can be liable for 
truthfully reporting on matters of public concern. Cf. 
Bartnicki, 532 U.S. at 528. Indeed, the opinion sets 
quite a low bar given admissions that the Lineup 
Chart has not endangered the officers’ safety. Id. at 
532 (quoting United States v. Treasury Employees, 
513 U.S. 454, 475 (1995)) (“The justification for any 
such novel burden on expression must be ‘far stronger 
than mere speculation about serious harms.’ ”).  

 The Seventh Circuit opinion also undermined 
decades of jurisprudence by encouraging judges to 
second-guess news editors; specifically, to isolate and 
weigh the contribution of true facts to news reports 
that indisputably serve the public interest. But see 
Snyder v. Phelps, 562 U.S. 443, 453 (2011) (protecting 
any speech that can “be fairly considered as relating 
to any matter of political, social, or other concern”) 
(internal citations omitted). The leverage granted to 
offended public officials by such an invitation to 
harass reporters will significantly erode First 
Amendment protections. 

  Particularly pernicious are the new burdens 
imposed on journalists and citizens alike, who no 
longer may assume they can publish information 
supplied by state agencies. Cf. Florida Star, 491 U.S. 
at 536 (the press is entitled to “rely on the govern-
ment’s implied representations of the lawfulness of 
dissemination” as opposed to needing to “prune out 
material arguably unlawful for publication”). By 
holding the press responsible for information supplied 
by government, the Seventh Circuit imposed an 
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impossible obligation to verify determinations by 
officials responsible for enforcing privacy statutes. 
Thus, if allowed to stand, the opinion strips the press 
of vital speech and due process safeguards. News 
editors can no longer rely on official sources and risk 
civil and criminal sanctions when publishing “negli-
gible” facts about public officials.  

 All of these evils were unnecessary when the 
Seventh Circuit could have abided by the canon of 
constitutional avoidance and adopted a literal and 
reasonable construction of the DPPA that would not 
chill news reporting. Jones v. United States, 529 U.S. 
848, 857-58 (2000) (“[W]here a statute is susceptible 
of two constructions, by one of which grave and 
doubtful constitutional questions arise and by the 
other of which such questions are avoided, our duty is 
to adopt the latter.”).  

 Instead, the opinion set a dangerous precedent by 
adopting a loose construction of a criminal statute in 
derogation of the First Amendment. Cf. Elonis v. 
United States, 135 S.Ct. 2001 (2015). Critically, 
neither the government nor the Seventh Circuit 
answered the fundamental question that renders its 
opinion so dangerous: how citizens could know that 
the DPPA’s definition of “personal information” ex-
tends to descriptors like ages, heights, and hair and 
eye colors, when the Act does not say so. 18 U.S.C. 
§ 2725. Nor did they explain how the press can 
“knowingly” violate the DPPA by reporting descrip-
tive information (1) not expressly prohibited and (2) 
supplied by the very officer charged with interpreting 



10 

the Act. 18 U.S.C. §§ 2721(a); 2722(a). Cf. Chevron, 
U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 
U.S. 837, 844 (1984) (“a court may not substitute its 
own construction of a statutory provision for a rea-
sonable interpretation made by the administrator of 
an agency.”). Expansive readings that impose liability 
for actions not delineated by the DPPA’s definition of 
“personal information” cannot be reconciled with due 
process doctrines of vagueness and overbreadth, or 
canons of construction this Court invoked only last 
term. See, e.g., Yates v. United States, 135 S.Ct. 1074, 
1087 (2015) (applying lenity and the ejusdem generis 
rules to limit statute’s reach to offenses highly similar 
to those delineated).  

 This Court has exercised its supervisory powers 
to curb drastic departures from First Amendment 
jurisprudence, especially where, as here, they will 
sow confusion among both the judiciary and the 
nation’s newsrooms. To forestall public officials from 
future attempts to censor protected speech, the Court 
also should use this opportunity to answer the ques-
tion reserved by Bartnicki: “whether, in cases where 
information has been acquired unlawfully by a news-
paper or by a source, government may ever punish 
not only the unlawful acquisition, but the ensuing 
publication as well.” 532 U.S. at 528. As described 
below, however, the Court alternatively can rehabili-
tate the First Amendment’s primacy by insisting on a 
limited construction of criminal statutes consistent 
with due process and recent precedent.  
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I. THE SEVENTH CIRCUIT DESTABILIZED 
DECADES OF FIRST AMENDMENT JU-
RISPRUDENCE BY ALLOWING THE 
PRESS TO BE SANCTIONED FOR 
TRUTHFUL REPORTING ON MATTERS 
OF PUBLIC SAFETY 

 In the hierarchy of the law, no statute may 
invade boundaries marked by the Constitution. 
Marcus v. Search Warrants, 367 U.S. 717, 731 (1961). 
Historically, First Amendment boundaries have been 
firmest for the truthful “discussion of public affairs.” 
Garrison, 379 U.S. at 74. See also New York Times Co. 
v. Sullivan, 376 U.S. 254, 269 (1964) (“freedom of 
expression upon public questions is secured by the 
First Amendment”); Florida Star, 491 U.S. at 535 
(citing “the timidity and self-censorship which may 
result from allowing the media to be punished for 
publishing truthful information”). Thus, if the Sev-
enth Circuit correctly interpreted the DPPA to impair 
truthful newsgathering on matters of public affairs, 
then the Act cannot be reconciled with free press 
guarantees embodied in the Constitution. See, e.g., 
Edward J. DeBartolo Corp. v. Florida Gulf Coast 
Bldg., 485 U.S. 568 (1988). 
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A. The Seventh Circuit adopted a balance 
that chills speech by allowing a judge 
to limit First Amendment protections 
to the passages deemed most im-
portant 

 The Seventh Circuit justified imposing liability 
on a newspaper for truthful reporting on a matter of 
public safety by deeming the Lineup Chart “negligi-
ble” to the Sun-Times’ overall investigation into 
official misconduct. App. 34a. Putting aside that 
physical comparisons were central to the questions 
posed, this Court has protected “negligible” speech 
under the First Amendment when it relates to a 
matter of public concern. Compare Snyder, 562 U.S. 
at 453 (quoting prior cases) (First Amendment pro-
tected picketers’ signs even though their “contribution 
to public discourse may be negligible,” because 
amendment extends to all speech that “can be fairly 
considered as relating to any matter of political, 
social, or other concern to the community”) with App. 
33a-34a (“Although the Sun-Times article relates to a 
matter of public significance – the allegation that the 
Chicago Police Department manipulated a homicide 
investigation . . . the value added by the inclusion of 
the Officers’ personal information was negligible”). 

 Investigative reporters should be afforded neces-
sary “breathing space” rather than being subjected to 
law enforcement retribution and judicial parsing on 
the necessity of each fact published. Nat’l Ass’n for 
Advancement of Colored People v. Button, 371 U.S. 
415, 433 (1963). Cf. Gentile v. State Bar of Nev., 501 
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U.S. 1030, 1035 (1991) (prohibiting officials from 
“punish[ing] the dissemination of information relat-
ing to alleged governmental misconduct.”). Speech 
protections bear “particular significance with respect 
to government because it is here that the state has a 
special incentive to repress opposition and often 
wields a more effective power of suppression.” Glik v. 
Cunniffe, 655 F.3d 78, 82-83 (1st Cir. 2011). The First 
Circuit prophetically explained that “[t]his is particu-
larly true of law enforcement officials.” 

 This Court previously attempted to discourage 
both official and self-censorship by explaining that 
the “choice of material to go into a newspaper . . . 
constitute[s] the exercise of editorial control and 
judgment.” Miami Herald Publ’g Co. v. Tornillo, 418 
U.S. 241, 258 (1974). Contra the Seventh Circuit, the 
Court has warned in various contexts of the risks 
posed when “persons trained only to the law [ ] consti-
tute themselves final judges of the worth” of Consti-
tutionally protected content because “First 
Amendment protections do not apply only to those 
who speak clearly, whose jokes are funny, and whose 
parodies succeed.” Campbell v. Acuff-Rose Music, Inc., 
510 U.S. 569, 582 (1994) (internal quotations omit-
ted). Cf. Cohen v. California, 403 U.S. 15, 21 (1971) 
(state could not punish wearing “Fuck the Draft” 
jacket in presence of children); Rankin v. McPherson, 
483 U.S. 378, 392 (1987) (protecting public employee’s 
statement, following presidential assassination 
attempt, that “if they go for him again, I hope they 
get him”).  
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 Until now, the appellate circuits and state courts 
have followed this Court’s lead, even when the federal 
statute posed only an indirect threat to editorial 
judgment. For example, the D.C. Circuit refused to 
permit a reading of the NLRA that would limit a 
newspaper’s editorial control, holding that “[w]here 
enforcement of [a law] would interfere with a news-
paper publisher’s absolute discretion to determine the 
contents of [its] newspaper[ ], the statute must yield.” 
Ampersand Publ’g, LLC v. NLRB, 702 F.3d 51, 56 
(D.C. Cir. 2012) (emphasis added) (internal quota-
tions omitted). These precedents were jeopardized 
when the Seventh Circuit opened the door to censor-
ship campaigns funded by offended public officials 
and public unions. See State ex rel. Two Unnamed 
Petitioners v. Peterson, 2015 WI 85, ¶ 53 (Wis. 2015) 
(internal citations omitted) (“overbroad statutes . . . 
provide practically unbridled administrative and 
prosecutorial discretion that may result in select[ive] 
prosecution based on certain views deemed objection-
able by law enforcement”). Facts helpful to the pub-
lic’s understanding of official corruption will never 
make the public forum when a judge may deem them 
“true but negligible” and therefore outside the Consti-
tution’s ambit. 
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B. The Seventh Circuit unnecessarily an-
swered the Bartnicki question and got 
it wrong by shifting the verification 
burden from the government to the 
press  

 Working from the dubious assumption that the 
press could “knowingly” act unlawfully (18 U.S.C. 
§ 2724) in publishing descriptive information sup-
plied to it by government, the Seventh Circuit an-
swered the previously “still-open question” of 
“whether, in cases where information has been ac-
quired unlawfully by a newspaper or by a source, 
government may ever punish not only the unlawful 
acquisition, but the ensuing publication as well.” 
Bartnicki, 532 U.S. at 528. Cf. Ostergren v. Cuccinelli, 
615 F.3d 263, 286-87 (4th Cir. 2010) (prohibition on 
posting public records online was not narrowly tailored 
to protect individual privacy “when Virginia currently 
makes those same records available through secure 
remote access without having redacted SSNs.”). 

 Any tolerance for penalizing the press in this 
context, however, should have been foreclosed by this 
Court’s safeguards for “unlawful” publishing of even 
inadvertent official disclosures. See, e.g., Florida Star, 
491 U.S. at 532. The Court has affirmed the right to 
publish everything from unlawful third party record-
ings to names of rape victims. Cf. Bartnicki, supra; 
Cox Broad. Corp. v. Cohn, 420 U.S. 469, 471 (1975); 
Okla. Publ’g Co. v. Okla. Cnty. District Court, 430 
U.S. 308 (1977) (pretrial order enjoining publication 
of the name or photograph of an 11-year-old boy in 
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connection with juvenile proceeding violated First 
Amendment). 

 Disregarding Bartnicki’s refusal to punish the 
press for the unlawful acts of private party sources, 
the Seventh Circuit proceeded to strip away First 
Amendment guarantees for reporting information 
supplied by government sources. The resultant “bal-
ance” inverts the burden imposed on governments by 
Florida Star, 491 U.S. at 534: 

To the extent sensitive information is in the 
government’s custody, it has even greater 
power to forestall or mitigate the injury 
caused by its release . . . Where information 
is entrusted to the government, a less drastic 
means than punishing truthful publication 
almost always exists for guarding against 
the dissemination of private facts. 

Until now, reporters have been entitled to “rely on the 
government’s implied representations of the lawful-
ness of dissemination,” as opposed to sifting through 
official releases to “prune out material arguably 
unlawful for publication.” Id. at 536. See also Okla. 
Publ’g Co., 430 U.S. at 311 (by allowing press to 
attend juvenile hearing in violation of statute, judge 
and prosecutor consented to lawfulness of its report-
ing).3 Reporters obtain information from official 

 
 3 The Seventh Circuit acknowledged that the DPPA punish-
es only “knowing” violations (18 U.S.C. § 2724), inferring 
scienter from asking a government agency to provide infor-
mation. Cf. App. 1a. Reporters should not risk charges of 

(Continued on following page) 
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sources routinely and must do so without fear of 
being held accountable for the government’s mis-
takes. 

 The Seventh Circuit opinion justifies deviation 
from these teachings by conflating rights to compel 
government to make disclosures with the right to 
publish the information it discloses. Compare App. 
18a-21a (discussing absence of constitutional rights of 
access) with Landmark Commc’ns, Inc. v. Virginia, 
435 U.S. 829, 837 (1978) (the right of the press to 
publish confidential materials it obtains is distinct 
from whether there is a “constitutionally compelled 
right of access for the press to those proceedings”). 
The Sun-Times’ right to compel information from 
state agencies is not at issue, just as the Florida Star 
had no right to demand unredacted police reports but 
every right to publish whatever the police made 
available.  

 The result is that reporters no longer may safely 
rely on officialdom and its lawyers. Until now, “[b]y 
placing the information in the public domain . . . , the  
 

 
knowing criminality for assuming that the State and its lawyers 
correctly interpreted the law. Cf. Elonis, 135 S.Ct. 2001 (convic-
tion under federal statute making it a crime to transmit in 
interstate commerce “any communication containing any threat 
. . . to injure the person of another” required a showing that the 
defendant intended to issue threats or knew that communica-
tions would be viewed as threats, even though the statute, 
unlike the DPPA, was silent on the required mens rea).  
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State must be presumed to have concluded that the 
public interest was thereby being served . . . [because 
a contrary] rule would invite timidity and self-
censorship.” Cox Broad., 420 U.S. at 495-96. The 
malign effect of reversing this long-standing pre-
sumption cannot be understated.  

 
C. The DPPA cannot withstand constitu-

tional scrutiny if it can be utilized to 
chill investigative reports on public 
officials that pose no safety risk to 
them 

  Assuming sanctions against truthful reports on 
matters of public concern are ever permissible, they 
surely must be limited to situations where the report 
poses some actual threat that outweighs the pre-
sumption of First Amendment protection. Cf. Sable 
Commc’ns of Cal., Inc. v. FCC, 492 U.S. 115, 126 
(1989) (requiring “narrowly drawn regulations de-
signed to serve [government] interests without un-
necessarily interfering with First Amendment 
freedoms”). Here, the District Court acknowledged 
from the outset, as did the government on appeal, 
that the Lineup Story put no one’s safety at risk. 
Compare App. 44a (“it is not clear how revealing a 
person’s height or hair color threatens that person’s 
safety”) with Nat’l Ass’n of Criminal Def. Lawyers v. 
Chicago Police Dept., 399 Ill. App. 3d 1, 13 (Ill. App. 
Ct. 2010) (“personal privacy is insignificant” in lineup 
photos of police officers). See also People v. Melongo, 
2014 IL 114852; People v. Clark, 2014 IL 115776 
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(striking down eavesdropping statute which prohibit-
ed recording police). 

 The Seventh Circuit’s own evaluation of the 
“negligible” import of the Lineup Chart inherently 
presumes that any incremental risk was mooted by 
publishing the FOIA’ed names and photographs. It 
even recognized that the Sun-Times was free to 
publish the same information sourced from anywhere 
but motor vehicle records. Punishing the press, then, 
cannot be “necessary to further the state interests 
asserted.” Smith v. Daily Mail Publ’g Co., 443 U.S. 
97, 103-04 (1979). See also Bartnicki, 532 U.S. at 532 
(quoting United States v. Treasury Employees, 513 
U.S. at 475) (“The justification for any such novel 
burden on expression must be ‘far stronger than mere 
speculation about serious harms.’ ”). 

 Even when faced with threats to the nation, this 
Court has warned against invoking vague “security” 
or “safety” concerns to evade the First Amendment. 
New York Times Co. v. United States, 403 U.S. 713, 
714 (1971) (Black, J., concurring) (rejecting injunction 
against publication of Pentagon Papers because “[t]he 
word ‘security’ is a broad, vague generality whose 
contours should not be invoked to abrogate the fun-
damental law embodied in the First Amendment”). 
Far from revealing troop positions, the Lineup Chart 
published physical characteristics readily observable 
by any citizen on the street. Respondents do not claim 
to have been working undercover, and Chicago does 
not have secret police. Rather, their identities are 
displayed on their badges and published on official 
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websites and public records.4 Cf. Florida Star, 491 
U.S. at 535 (“punishing the press for its dissemina-
tion of information which is already publicly available 
is relatively unlikely to advance the interests in the 
service of which the State seeks to act”). 

 Thus, the DPPA cannot be “narrowly tailored” if 
construed to prohibit the press from reporting a police 
officer’s weight when physical bulk is critical to a 
homicide cover-up. Cf. Ostergren, 615 F.3d at 286-87. 
The intent of the DPPA was to “stop stalkers from 
obtaining the name and address of their prey,” not to 
curb investigative reporting. 140 Cong. Rec. H2518-
01, H2527 (1994) (statement of Rep. Goss). See also 
Maracich v. Spears, 133 S.Ct. 2191, 2213 (2013) 
(Ginsburg, J., dissenting) (DPPA passed in reaction to 
murder of actress Rebecca Schaeffer by a stalker who 
obtained her home address from DMV). It therefore 
imposes content-based prohibitions, enforced by 
criminal and civil sanctions, on speakers who disclose 
specified information for some purposes and not 
others. 18 U.S.C. §§ 2721; 2724. If making life diffi-
cult for local stalkers is a legitimate federal interest 
for controlling state DMVs, the government must do 
so with “narrowly drawn regulations designed to 
serve those interests without unnecessarily interfering 

 
 4 City of Chicago, Current Employee Names, Salaries, and 
Position Titles, http://www.cityofchicago.org/city/en/depts/dhr/ 
dataset/current_employeenamessalariesandpositiontitles.html (city  
website listing officers’ names, including middle initials) (last 
visited July 27, 2015). 
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with First Amendment freedoms.” Sable Commc’ns, 
492 U.S. at 126 (internal citations omitted).  

 Yet the Seventh Circuit avoided strict and even 
intermediate scrutiny by characterizing the DPPA as 
“content neutral” because its classes of permissible 
uses (18 U.S.C. § 2721) “are not premised on a prefer-
ence for one category of speech over another.” App. 
27a. This Court, however, teaches that “[i]llicit legis-
lative intent is not the sine qua non of a violation of 
the First Amendment.” Minneapolis Star & Tribune 
Co. v. Minn. Comm’r of Revenue, 460 U.S. 575, 592 
(1983). Months ago, the Court rejected a similar 
contention that statutes only trigger First Amend-
ment scrutiny when rooted in a preference for a 
particular viewpoint. Reed v. Town of Gilbert, Ariz., 
135 S.Ct. 2218, 2228 (2015) (sign code distinguishing 
between categories of temporary, political, and ideo-
logical signs was content-based because restrictions 
“depend entirely on the communicative intent of the 
sign” regardless of the government’s “benign motive, 
content-neutral justification, or lack of animus to-
wards the ideas contained in the regulated speech”) 
(internal citations omitted). Ironically, the Seventh 
Circuit construes the DPPA to allow marketers, 
researchers, and private investigators to obtain and 
disclose “personal information” unavailable to inves-
tigative reporters. Cf. Sorrell v. IMS Health Inc., 131 
S.Ct. 2653, 2663 (2011) (considering “effect” of statute 
in addition to its purpose to hold that legislation 
restricting use of pharmacy records was a content-
based restriction violating First Amendment because 
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it “disfavors marketing, that is, speech with a partic-
ular content”).  

 Regardless, no construction of the DPPA may 
survive any level of Constitutional scrutiny when no 
one can identify an incremental safety risk from the 
Sun-Times supplementing lawfully obtained names 
and photographs with the Lineup Chart. Cf. Harris v. 
Quinn, 134 S.Ct. 2618, 2639 (2014). 

 
D. The Seventh Circuit undercut consti-

tutional protections for newsgather-
ing  

 This Court has recognized that a “free press 
cannot be made to rely solely upon the sufferance of 
government to supply it with information.” Daily 
Mail, 443 U.S. at 103-04. The Seventh Circuit never-
theless inserted a caveat that this assurance is lim-
ited to “common, indeed ubiquitous, instrument[s] of 
communication” where restrictions would foreclose 
access to information altogether. App. 23a. Just last 
term, however, this Court protected access to infor-
mation by holding that a content-neutral prohibition 
on standing on a public way within 35 feet of an 
abortion clinic violated the First Amendment. 
McCullen v. Coakley, 134 S.Ct. 2518, 2529 (2014). See 
also Edward J. DeBartolo Corp., 485 U.S. at 575 
(unconstitutional application of NLRA to restrict 
speech on matters of public concern); E. R.R. Presi-
dents Conference v. Noerr Motor Freight, Inc., 365 
U.S. 127, 138 (1961) (“such a construction of the 
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Sherman Act would raise important constitutional 
questions . . . we cannot, of course, lightly impute to 
Congress an intent to invade [First Amendment] 
freedoms”); United States v. Playboy Entm’t Grp., 
Inc., 529 U.S. 803 (2000) (Telecommunications Act 
requirement to either scramble or limit programming 
hours of sexually explicit channels was unconstitu-
tional absent showing there was no less restrictive 
means of preventing children from seeing images). 

 Indeed, the Court invalidates laws that merely 
discourage expression when they do not restrict 
access or publication at all. Simon & Schuster, Inc. v. 
Members of N.Y. State Crime Victims Bd., 502 U.S. 
105, 116 (1991) (act requiring felons to deposit income 
from literary works into victim escrow accounts 
unconstitutional “disincentive” to speech); Minneap-
olis Star & Tribune, 460 U.S. at 582 (ink and paper 
tax “burdens rights protected by the First Amend-
ment”). See also United States v. Alvarez, 132 S.Ct. 
2537, 2548 (2012) (federal statute penalizing “false” 
claims of military honors conflicted with First 
Amendment); McCutcheon v. FEC, 134 S.Ct. 1434, 
1446 (2014) (statutory aggregate limits on political 
contributions held unconstitutional for failure to 
“avoid unnecessary abridgement of First Amendment 
rights”). Generally applicable laws cannot impose 
unjustified speech burdens because “[w]hen the 
government makes it more difficult to engage in 
[protected] modes of communication, it imposes an 
especially significant First Amendment burden.” 
McCullen, 134 S.Ct. at 2535. “The Government may 
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not suppress lawful speech as the means to suppress 
unlawful speech. Protected speech does not become 
unprotected merely because it resembles the latter. 
The Constitution requires the reverse.” Ashcroft v. 
Free Speech Coal., 535 U.S. 234, 255 (2002).  

 In any event, the Seventh Circuit was wrong to 
assume that the reliance on such records in news 
reporting is anything but ubiquitous. Amici, citing 
numerous examples, demonstrated that information 
requests to the Secretary of State and the DMV are, 
indeed, “common” and “ubiquitous” in investigative 
reporting.5 Dkt. No. 14. Reliance on government 
sources is so ubiquitous that Florida Star encouraged 
the press to assume that such information is fair 
game. 491 U.S. at 536. 

 Regardless, hairsplitting between newsgathering 
and news publishing is meaningless when the union 
and police officers seek to censor publication. The 
Seventh Circuit overreached even Bartnicki, because 
any “knowingly” unlawful decision in this case was 
made by the government. Compare 18 U.S.C. § 2724 
with Bartnicki, 532 U.S. at 535 (“a stranger’s illegal 

 
 5 The Seventh Circuit declined to address Petitioner’s 
defense that the DPPA immunized reporting authorized by State 
law, even though Illinois expressly exempts newsgathering from 
its analogous restrictions. 625 ILCS 5/2-123(f-5)(12); see also 18 
U.S.C. § 2721(b)(14) (deferring to state law regarding “permissi-
ble uses”). The Illinois exemption independently refutes the 
presumption that the DPPA’s impact on newsgathering is 
incidental. 
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conduct does not suffice to remove the First Amend-
ment shield from speech about a matter of public 
concern”) and Florida Star, 491 U.S. at 535 (“highly 
anomalous” to punish someone other than the source 
of reported information). Whereas the Bartnicki 
reporters still enjoyed First Amendment protections 
despite reason to know their source broke the law, the 
Sun-Times is stripped of protection for relying on an 
official’s plausible judgment call.  

 
II. THE OPINION’S EXPANSIVE READING 

OF THE DPPA PUTS CITIZENS AT RISK 
IN DEROGATION OF DUE PROCESS AND 
CANONS OF CONSTRUCTION EN-
DORSED BY THIS COURT AND LOWER 
COURTS ACROSS THE NATION 

 The Seventh Circuit held that the DPPA’s defini-
tion of “personal information” that “identifies an 
individual” impliedly encompasses readily observable 
descriptive traits (e.g., hair color) that are not men-
tioned in the DPPA and cannot “identify” a specific 
individual. It reasoned that the definition should be 
expansively interpreted because it employs an “illus-
trative” list of prohibitions, introduced by the word 
“including.” App. 10a.6 This reasoning allows courts to 

 
 6 Only months earlier, however, a different Seventh Circuit 
panel recognized that statutes containing illustrative lists of 
prohibitions introduced by the word “including” threaten to 
“chill[ ]” speech because such “broad and imprecise language . . . 
holds the potential for regulatory mischief.” Wis. Right to Life, 
Inc. v. Barland, 751 F.3d 804, 833 (7th Cir. 2014).  
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put citizens at risk by judicially expanding statutory 
proscriptions in general. The embedded danger is 
emphasized by the Seventh Circuit’s inability to 
articulate a principle for delimiting the “range” of 
DMV information restricted by the DPPA.  

 
A. The opinion strips away due process 

protections against vagueness and 
overbreadth  

 A key shield against governmental overreach is 
the “due process doctrine of vagueness,” which “re-
quires legislatures to set reasonably clear guidelines 
for law enforcement officials and triers of fact in order 
to prevent ‘arbitrary and discriminatory enforce-
ment.’ ” Smith v. Goguen, 415 U.S. 566, 572-73 (1974) 
(internal citations omitted). Accordingly, “[w]here a 
statute’s literal scope, unaided by a narrowing state 
court interpretation, is capable of reaching expression 
sheltered by the First Amendment, the doctrine 
demands a greater degree of specificity than in other 
contexts.” Id. Courts recognize that vagueness partic-
ularly offends the First Amendment because “(1) it 
does not provide individuals with fair warning of 
what is prohibited; (2) lacking precise or articulated 
standards, it allows for arbitrary or discriminatory 
enforcement; and (3) it causes citizens to ‘forsake 
activity protected by the First Amendment for fear it 
may be prohibited.’ ” Two Unnamed Petitioners, 2015 
WI 85, ¶ 54 (internal citations omitted). 
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 The DPPA does not expressly prohibit release of a 
driver’s birth date, height, weight, eye or hair color, 
for any purpose. These physical traits describe, but do 
not “identif[y] an individual.” 18 U.S.C. § 2725(3). 
Even if the list is “illustrative,” however, no reporter 
can intuit that the Secretary of State may have 
lacked authority to interpret it to release descriptive 
information not expressly forbidden. Compare App. 
14a-17a with Yates, 135 S.Ct. at 1087; Elonis, 135 
S.Ct. 2001. Cf. Two Unnamed Petitioners, 2015 WI 85, 
¶ 10 (holding definition of “political purposes” in 
campaign finance law was “unconstitutionally over-
broad and vague under the First Amendment to the 
United States Constitution . . . because its language 
is so sweeping that its sanctions may be applied to 
constitutionally protected conduct which the state is not 
permitted to regulate.”) (internal citations omitted). 

 
1. The Opinion validates “illustrative” 

lists of prohibitions at the expense 
of free speech 

 This Court has taught repeatedly that “illustra-
tive” lists should not be read to include items dissimi-
lar to those enumerated – otherwise, the enumerated 
items would not be illustrative at all. Cf. Samantar v. 
Yousuf, 560 U.S. 305, 317 (2010) (“foreign state” 
cannot encompass officials under Foreign Sovereign 
Immunities Act even if the use of “include” suggested 
list of entities was “merely illustrative”). Moreover, 
regardless of whether a statute can be read to pro-
scribe or permit conduct not expressly stated in the 
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text, “the tie must go to the defendant.” United States 
v. Santos, 553 U.S. 507, 514 (2008).  

 This Court’s recent instruction that “ambiguity 
concerning the ambit of criminal statutes should be 
resolved in favor of lenity” when there is “scant 
reason to anticipate . . . prosecution” applies more 
powerfully to statutes that permit criminal penalties 
for exercise of First Amendment rights. Yates, 135 
S.Ct. at 1087. See also Baggett v. Bullitt, 377 U.S. 
360, 372 (1964) (“[t]he vice of unconstitutional vague-
ness is further aggravated” in speech cases); Wis. 
Right to Life, 751 F.3d at 833 (holding that the doc-
trines of vagueness and overbreadth prohibit legisla-
tures from “chilling” protected speech by using the 
word “including” to introduce a list of proscribed 
conduct).  

 The Seventh Circuit’s admitted “broad” and 
“expansive” reading of the DPPA to include descrip-
tive information is reminiscent of previous expansive 
views on the “honest services” doctrine which this 
Court repeatedly warned against. See Skilling v. 
United States, 561 U.S. 358, 408-09 (2010) (saving 
“honest services” fraud in 18 U.S.C. § 1346 by confin-
ing definition to bribery and kickbacks). Cf. McNally 
v. United States, 483 U.S. 350 (1987). Similarly, the 
opinion concludes only that Congress intended “per-
sonal information” to “encompass a broader range of 
personal details than the Sun-Times’s proposed 
reading would allow,” but avoids setting limits on this 
“range.” But see United States v. Harris, 177 U.S.  
305, 309-10 (1900) (statute cannot be enforced when 
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the unlawful conduct is “not named or distinctly 
described”). Such mutability “places the weight of 
inertia upon the party that can best induce Congress 
to speak more clearly and keeps courts from making 
criminal law in Congress’s stead.” Santos, 553 U.S. at 
514. Cf. Ashcroft, 535 U.S. at 256 (overbroad ban on 
virtual child pornography).  

 Congress’s very act of inserting a definition for 
“personal information,” especially one limited to 
information that “identifies an individual,” confirmed 
that it intended that the DPPA should not reach all 
information held by a DMV. Reiter v. Sonotone Corp., 
442 U.S. 330, 339 (1979) (“[i]n construing a statute 
we are obliged to give effect, if possible, to every word 
Congress used”). Yet citizens (and officials) are now 
reduced to guessing whether other descriptive DMV 
information – e.g., genders and license expiration 
dates, whether licensees wear glasses or drive com-
mercial vehicles – is proscribed.7 See Gentile, 501 U.S. 
at 1048 (restriction on attorney speech held void for 
vagueness because attorneys “must guess at its 
contours”); United States v. Stevens, 559 U.S. 460, 481 
(2010) (interest in prohibiting dogfighting did not 

 
 7 Ignoring warnings against non-exhaustive lists of speech 
prohibitions, the Seventh Circuit inverted Campbell, 510 U.S. at 
576, which held that the phrase “the factors to be considered 
shall include” introduced a non-exhaustive list for determining 
“fair use” of copyrighted works. Unlike the DPPA, however, the 
use of “include” in 17 U.S.C. § 107 did not introduce a list of 
prohibited content but rather a list of permitted speech to avoid 
infringing on the First Amendment.  
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justify ban on depictions of animal cruelty in hunting 
magazines).  

 A chill settles over investigative reporting when 
officials can resort to judges capable of flexibly con-
struing privacy laws, particularly when reporters 
perceive the local branches of government to be 
aligned, if not allied. See Smith, 415 U.S. at 574 
(internal citations omitted) (“Due process requires 
that all be informed as to what the State commands 
or forbids, and that men of common intelligence not 
be forced to guess at the meaning of the criminal 
law.”). 

 
2. The Seventh Circuit diverges from 

canons of statutory construction 
including ejusdem generis and len-
ity 

 This Court also should resolve the differences 
between the Seventh Circuit and this Court – as well 
as other appellate circuits – on application of the 
doctrines of ejusdem generis and lenity in construing 
speech restrictions that carry criminal penalties. Last 
term in Yates, the Court warned against assuming 
that citizens should infer unspecified offenses into 
statutes. 135 S.Ct. at 1086-87. 

 Although fish literally are “tangible objects,” 
Yates applied context, noscitur a sociss, ejusdem 
generis, and leniency to instruct why “an aggressive 
interpretation of ‘tangible object’ must be rejected.” 
Id. at 1086 (“The Government’s unbounded reading of 
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‘tangible object’ would render those words misleading 
surplusage”). Similarly, if “personal information” was 
intended to include shared descriptive characteristics, 
the DPPA would not have insisted that such infor-
mation “identifies an individual” nor enumerated 
only unique identifiers, such as names and medical 
records. See also United States v. Kaluza, 780 F.3d 
647, 661 (5th Cir. 2015) (narrowly construing “[e]very 
captain, engineer, pilot, or other person employed on 
any steamboat or vessel” to exclude employees hold-
ing positions dissimilar to those specifically enumer-
ated) (emphasis added).  

 The Seventh Circuit’s “unbounded reading” 
essentially renounced expressio unius est exclusio 
alterius (compare App. 10a-15a with Dersch Energies, 
Inc. v. Shell Oil Co., 314 F.3d 846, 861, n.15 (7th Cir. 
2002)) and discarded the requirement of ejusdem 
generis that even non-exhaustive lists of statutory 
prohibitions be confined to “items of the same type or 
nature as those specifically enumerated.” United 
States v. Sec. Mgmt. Co., 96 F.3d 260, 265 (7th Cir. 
1996) (internal citations omitted). Undercutting Yates 
and Kaluza, the Seventh Circuit’s opinion represents 
a gift for prosecutors whenever citizens are forced to 
decipher ambiguous federal statutes.  
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B. The Seventh Circuit’s expansive read-
ing of “personal information” conflicts 
with precedents construing analogous 
privacy statutes 

 Finally, the opinion injects widespread confusion 
by infecting other courts’ constructions of “personal 
information” that operate to exclude information – 
such as height and weight – that merely “aids” in 
identifying someone. Compare App. 11a with Pruitt v. 
Comcast Cable Holdings, LLC, 100 F. App’x 713, 716 
(10th Cir. 2004) (information stored in Comcast 
converter boxes was not personally identifiable in-
formation under the 1984 Cable Communications 
Privacy Act, even though it could identify customers 
in conjunction with other information, because 
“[w]ithout the information in the billing or manage-
ment system one cannot connect the unit address 
with a specific customer”); State v. Covey, 290 Neb. 
257 (Neb. Feb. 27, 2015) (applying lenity to restrict 
definition of “personal identifying information,” 
despite a “may identify” clause); In re Nickelodeon 
Consumer Privacy Litig., No. CIV.A. 12-07829, 2015 
WL 248334 (D.N.J. Jan. 20, 2015) (limiting Video 
Privacy Protection Act’s definition of “personally 
identifiable information” to information which, “with-
out more, itself link[s] an actual person to actual 
video materials” and finding user’s gender and age 
does not serve “to identify an actual, identifiable 
person”).  

 Consistency and clarity on this topic is particu-
larly important given recent legislation affecting 
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technological advances. Previously, the only federal 
court to actually construe the limitations of the 
DPPA’s list had read it as narrowly as the Sun-Times. 
See Camara v. Metro-North R.R. Co., 596 F. Supp. 2d 
517, 523 & n.9 (D. Conn. 2009) (DPPA cannot be read 
to include birth dates and driver’s license expiration 
dates). Yet, the Seventh Circuit suggests that report-
ers instead should have consulted (already retracted) 
guidance on the internet. Compare App. 16a, n.7 with 
Dkt. No. 37 (May 1, 2015) (letter from Reporters 
Committee for Freedom of the Press to Seventh 
Circuit). This admonition converts commentators into 
de facto legislators. Rather than scour the internet, 
reporters on deadline will take the path of omission to 
the public’s detriment.8 

---------------------------------  --------------------------------- 
   

 
 8 Like amici, commentators fear that “it seems likely that 
this particular ruling is now likely to be cited against reports 
quite a lot” and that journalists will need to take a more “con-
servative posture.” See, e.g., Mike Masnick, Police Officers Can 
Sue Newspaper for Publishing Descriptive Info, Raising Serious 
First Amendment Issues, Techdirt.com (Feb. 11, 2015), https:// 
www.techdirt.com/articles/20150210/18074829981/police-officers- 
can-sue-newspaper-publishing-descriptive-info-raising-serious-first- 
amendment-issues.shtml; Jonathan Peters, Why Five Police 
Officers Can Sue the Chicago Sun-Times, Columbia Journalism 
Review (Feb. 10, 2015), http://www.cjr.org/united_states_project/ 
chicago_sun_times_police_lawsuit.php.  
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CONCLUSION 

 For the foregoing reasons, the petition for writ of 
certiorari should be granted. 
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 Before BAUER, FLAUM, and TINDER, Circuit Judges. 

 FLAUM, Circuit Judge. The Driver’s Privacy 
Protection Act (“DPPA”), 18 U.S.C. § 2721 et seq., 
prohibits individuals from knowingly obtaining or 
disclosing “personal information” from a motor vehi-
cle record. In this interlocutory appeal, five Chicago 
police officers brought suit against Sun-Times Media, 
alleging that the publishing company violated the 
DPPA by obtaining each officer’s birth date, height, 
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weight, hair color, and eye color from the Illinois 
Secretary of State’s motor vehicle records, and pub-
lishing that information in a newspaper article that 
criticized a homicide investigation lineup in which 
the officers participated. Sun-Times moved to dismiss 
the officers’ complaint, arguing that the published 
information does not constitute “personal infor-
mation” within the meaning of the DPPA, or, in the 
alternative, that the statute’s prohibition on acquir-
ing and disclosing personal information from driving 
records violates the First Amendment’s guarantees of 
free speech and freedom of the press. 

 As to the question of statutory interpretation, we 
conclude that the DPPA’s definition of “personal 
information” extends to the details Sun-Times pub-
lished here. With respect to the First Amendment 
challenge, we conclude that Sun-Times possesses no 
constitutional right either to obtain the officers’ 
personal information from government records or to 
subsequently publish that unlawfully obtained infor-
mation. We therefore affirm the district court’s denial 
of Sun-Times’s motion to dismiss. 

 
I. Background 

 Twenty-one-year-old David Koschman died after 
an April 25, 2004 altercation with R.J. Vanecko, a 
nephew of Richard M. Daley, then-Mayor of Chicago. 
Given Vanecko’s political connections, the subsequent 
Chicago Police Department investigation was highly 
publicized. Several weeks after the incident, the 
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Department placed Vanecko in an eyewitness lineup, 
in which five Chicago police officers participated as 
“fillers.” These officers – plaintiffs Scott Dahlstrom, 
Hugh Gallagly, Peter Kelly, Robert Shea, and Emmet 
Welch (“the Officers”) – closely resembled Vanecko in 
age, height, build, and complexion. When eyewitness-
es failed to positively identify Vanecko as the perpe-
trator, the Department declined to charge him. The 
Department closed the Koschman investigation in 
March 2011.1 

 Suspicious that the Department may have ma-
nipulated the homicide investigation because of 
Vanecko’s high-profile Chicago connections, defendant 
Sun-Times Media published a series of investigative 
reports criticizing the Department’s handling of the 
case. One such report, a November 21, 2011 article 
featured in the Chicago Sun-Times (and on the news-
paper’s website), questioned the legitimacy of the 
Vanecko lineup. The article, “Daley Nephew Biggest 
Guy on Scene, But Not in Lineup,” highlights the 
physical resemblance between Vanecko and the 
lineup “fillers” in an effort to demonstrate that the 
Officers resembled Vanecko too closely for the lineup 
to be reliable. To support this accusation, Sun-Times 

 
 1 Subsequently, the Circuit Court of Cook County appointed 
a special prosecutor to investigate the circumstances surround-
ing Koschman’s death. See In re Appointment of Special Prosecu-
tor, No. 2011 Misc. 46 (Cir. Ct. Cook Cnty. Apr. 23, 2012). In 
December 2012, Vanecko was indicted and charged with a single 
count of involuntary manslaughter. He pleaded guilty in Janu-
ary 2014. 
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published photographs of the lineup, as well as the 
names of each of the five officer “fillers.” Sun-Times 
obtained these names and photographs from the 
Chicago Police Department pursuant to a request 
under the Illinois Freedom of Information Act 
(“FOIA”), 5 Ill. Comp. Stat. 140. However, the Sun-
Times article featured not only the lineup photo-
graphs and the Officers’ full names,2 but also the 
months and years of their birth, their heights, 
weights, hair colors, and eye colors. Sun-Times cred-
ited the Chicago Police Department and the Illinois 
Secretary of State as sources. The Officers contend – 
and Sun-Times has not disputed – that Sun-Times 
knowingly obtained this additional identifying infor-
mation from motor vehicle records maintained by the 
Secretary of State. 

 The Driver’s Privacy Protection Act (“DPPA”), 18 
U.S.C. § 2721 et seq., enacted by Congress in 1994, 

 
 2 On appeal, the Officers expressly allege that Sun-Times 
acquired only their first and last names via the FOIA request, 
and obtained their middle initials and suffixes from state motor 
vehicle records. The district court, however, determined that 
“[a]lthough the Complaint refers to [Sun-Times] using Plaintiffs’ 
‘names’ to obtain their ‘full names,’ this does not clearly allege 
that the names, as published, reflected data from motor vehicle 
records instead of the FOIA request.” The court therefore 
determined that Sun-Times’s publication of the Officers’ full 
names could not support a claim under the DPPA. Because the 
exclusion of middle initials and suffixes from the range of 
information Sun-Times allegedly acquired from the Officers’ 
driving records does not substantially affect our analysis, we do 
not reexamine the district court’s determination. 
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states that, subject to certain limited exceptions not 
relevant here,3 “[i]t shall be unlawful for any person 
knowingly to obtain or disclose personal infor-
mation[ ] from a motor vehicle record.” 18 U.S.C. 
§ 2722(a). A separate provision of the Act specifically 
proscribes officers, employees, and contractors of 
state departments of motor vehicles from knowingly 
disclosing that same information. § 2721(a). The 
DPPA defines “personal information” as 

 
 3 18 U.S.C. § 2721(b) creates fourteen “permissible use” 
exceptions, which set forth limited circumstances under which 
obtaining or disclosing information from a motor vehicle record 
is permitted. The district court, in its denial of Sun-Times’s 
motion to dismiss, noted, “Defendant does not contend that its 
publication of Plaintiffs’ personal information falls within any of 
these enumerated circumstances.” On appeal, however, Sun-
Times argues that its use of the Officers’ information satisfies 
the exception codified at § 2721(b)(14), which permits disclosure 
“[f ]or any . . . use specifically authorized under the law of the 
State that holds the record, if such use is related to the opera-
tion of a motor vehicle or public safety.” Because the district 
court did not address this issue, and more importantly, because 
it poses a mixed question of law and fact unsuitable for interloc-
utory review, we decline to consider it here. See Ahrenholz v. Bd. 
of Trs. of Univ. of Ill., 219 F.3d 674, 676-77 (7th Cir. 2000) 
(explaining that interlocutory review should be reserved for 
“pure” questions of law); cf: Senne v. Vill. of Palatine, Ill., 695 
F.3d 597, 608 (7th Cir. 2012) (en banc) (concluding that whether 
a challenged disclosure was made for a permissible purpose 
under § 2721(b) could not be resolved at the motion-to-dismiss 
stage). We therefore proceed under the assumption that if the 
Officers’ information constitutes “personal information” under 
the DPPA, Sun-Times has indeed committed a violation of the 
Act. 
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information that identifies an individual, in-
cluding an individual’s photograph, social se-
curity number, driver identification number, 
name, address (but not the 5-digit zip code), 
telephone number, and medical or disability 
information, but does not include infor-
mation on vehicular accidents, driving viola-
tions, and driver’s status. 

§ 2725(3). The DPPA provides a private right of action 
for any individual whose personal information has 
been obtained or disclosed in violation of the Act. 
§ 2724(a). 

 The Officers sued Sun-Times in the United 
States District Court for the Northern District of 
Illinois, claiming that by acquiring and publishing 
each Officer’s approximate birth date, height, weight, 
hair color, and eye color, Sun-Times violated their 
rights under § 2722(a). They seek a declaratory 
judgment that Sun-Times violated the DPPA, an 
injunction requiring Sun-Times to permanently 
remove their information from its publications, actual 
and statutory damages, and punitive damages. The 
Officers do not challenge Sun-Times’s publication of 
their photographs or names, as they concede that 
Sun-Times lawfully obtained that information pursu-
ant to its FOIA request. 

 Sun-Times moved to dismiss the Officers’ com-
plaint for failure to state a claim upon which relief 
can be granted, pursuant to Federal Rule of Civil 
Procedure 12(b)(6). Sun-Times contends that the 
published information does not fall within the DPPA’s 
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definition of “personal information,” or, alternatively, 
that if the DPPA bars Sun-Times from publishing this 
truthful information of public concern, the statute 
violates the First Amendment’s guarantees of free-
dom of speech and freedom of the press. Sun-Times 
also argues that the Officers’ requested injunction, if 
issued, would amount to an unconstitutional prior 
restraint on speech. 

 In September 2012, the district court determined 
that the challenged information does fall within the 
scope of “personal information” under the DPPA, and 
that Sun-Times’s acquisition and publication of the 
Officers’ information therefore violated the Act. 
Because this conclusion required the court to reach 
Sun-Times’s First Amendment challenge to an act of 
Congress, the court temporarily continued the motion 
in order to permit the United States to intervene to 
defend the constitutionality of the Act. After the 
government declined to participate, the district court 
ruled in November 2013 that the DPPA’s prohibition 
on Sun-Times’s obtainment and publication of the 
Officers’ personal information does not violate the 
First Amendment. Although noting that the Officers 
had yet to demonstrate the necessity of an injunction 
against Sun-Times, the court also ruled that the 
requested injunction would not amount to an uncon-
stitutional prior restraint. 

 Sun-Times then requested that the district court 
certify its orders for interlocutory appeal. Concluding 
that both the statutory interpretation issue and the 
constitutional challenge to the DPPA’s prohibitions 



8a 

present “controlling question[s] of law as to which 
there is substantial ground for difference of opinion 
and that an immediate appeal . . . may materially 
advance the ultimate termination of the litigation,” 
the district court granted Sun-Times’s motion pursu-
ant to 28 U.S.C. § 1292(b) in April 2014.4 We granted 
Sun-Times’s petition for interlocutory appeal, and 
further granted the United States’ motion to inter-
vene to defend the constitutionality of the DPPA and 
to address the antecedent statutory question regard-
ing the definition of “personal information” under the 
Act. 

 
II. Discussion 

 We review de novo questions of law presented on 
interlocutory appeal. Triad Assocs., Inc. v. Robinson, 
10 F.3d 492, 495 (7th Cir. 1993). 

 
 4 The district court did not certify the prior restraint 
question for interlocutory appeal, and we decline Sun-Times’s 
invitation to address the issue. As the district court noted, the 
Officers’ request for damages would stand even if an injunction 
were unavailable. Thus, the constitutionality of the hypothetical 
injunction does not present a “controlling” question of law and is 
ill-suited for interlocutory review. See Homeland Stores, Inc. v. 
Resolution Trust Corp., 17 F.3d 1269, 1272 (10th Cir. 1994) 
(“[W]hether injunctive relief is available . . . is not . . . an 
alternate controlling question. . . . Because we hold . . . that 
[plaintiff]’s complaint does state a claim and, at minimum, relief 
would be available in the form of damages at law, we need not 
decide on the availability of any specific type of alternate relief 
here.”). 
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A. Definition of “Personal Information” 

 The DPPA proscribes knowingly obtaining or 
disclosing “personal information” from motor vehicle 
records. 18 U.S.C. § 2722(a). Sun-Times contends that 
the details it acquired from the Officers’ driving 
records – i.e., each Officer’s birth date, height, 
weight, hair color, and eye color – fall outside the 
statutory definition of “personal information” and 
that, therefore, Sun-Times’s acquisition and publica-
tion of the Officers’ information did not violate the 
Act. However, we conclude, based on the plain mean-
ing of the DPPA’s text, the underlying purpose of the 
Act, and language from prior decisions of this court 
and others, that the DPPA’s definition of “personal 
information” encompasses the information at issue 
here. 

 “As in any case of statutory construction, our 
analysis begins with the language of the statute. . . . 
Interpretation of a word or phrase depends upon 
reading the whole statutory text, considering the 
purpose and context of the statute.” Senne v. Vill. of 
Palatine, Ill., 695 F.3d 597, 601 (7th Cir. 2012) (en 
banc) (citations and internal quotation marks omit-
ted). The DPPA’s definition of “personal information” 
expressly “includ[es] an individual’s photograph, 
social security number, driver identification number, 
name, address (but not the 5-digit zip code), tele-
phone number, and medical or disability infor-
mation.” 18 U.S.C. § 2725(3) (emphasis added). Sun-
Times emphasizes that none of the information at 
issue here is explicitly included in this definition, and 
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argues that any category not specifically listed must 
therefore lie beyond the Act’s reach. In so arguing, 
Sun-Times advocates the application of the interpre-
tive canon expressio unius est exclusio alterius, or “the 
expression of one thing suggests the exclusion of 
others.” Exelon Generation Co. v. Local 15, Int’l Bhd. 
of Elec. Workers, AFL-CIO, 676 F.3d 566, 571 (7th Cir. 
2012). However, the Supreme Court has explained 
that the term “including” – which introduces the 
itemized list of characteristics that constitute “per-
sonal information” under the DPPA, see § 2725(3) – is 
typically “illustrative and not limitative.” Campbell v. 
Acuff-Rose Music, Inc., 510 U.S. 569, 577 (1994); see 
also Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 
189 (1941) (“To attribute such a [limitative] function 
to the participial phrase introduced by ‘including’ is to 
shrivel a versatile principle to an illustrative applica-
tion. . . . The word ‘including’ does not lend itself to 
such destructive significance.”). This court has also 
noted the disfavored status of the expressio unius 
doctrine. See, e.g., Exelon Generation Co., 676 F.3d at 
571 (referring to “the much-derided maxim of 
expressio unius est exclusio alterius”). 

 On its face, the DPPA’s language appears broad: 
“ ‘personal information’ means information that 
identifies an individual,” § 2725(3), and there is no 
indication that Congress intended the enumerated 
list of examples to be exhaustive. The Supreme Court, 
albeit in dicta, has also signaled that “personal in-
formation” may well include categories of information 
beyond those specifically identified in the statute: in 
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Reno v. Condon, the Court noted that “[t]he DPPA 
defines ‘personal information’ as any information 
‘that identifies an individual.’ ” 528 U.S. 141, 144 
(2000) (emphasis added). Reno dealt not with the 
issue of statutory interpretation, but rather with 
whether Congress’s enactment of the DPPA violated 
either the Commerce Clause or the principles of 
federalism contained in the Tenth Amendment. See 
id. at 148-51. While it is possible that the Court 
unconsciously read the modifier “any” into the statu-
tory text, it is equally plausible that the Court was 
subtly advocating an expansive reading of the term 
“personal information.” 

 Each category of published information at issue 
here (age, height, weight, hair color, eye color) relates 
to the Officers’ physical appearance and, therefore, 
indisputably aids in “identif[ying]” them. Yet Sun-
Times insists that this information is merely descrip-
tive and cannot be said to “identif[y] an individual” 
because it does not uniquely single out a particular 
person as does, for example, a Social Security num-
ber. However, the categories of “personal information” 
explicitly included in § 2725(3) directly undermine 
Sun-Times’s theory. Although many of the itemized 
categories (e.g., driver identification number) do 
uniquely identify the individual with whom they are 
associated, others (e.g., medical and disability infor-
mation) do not. In fact, even though medical and 
disability information do not uniquely pertain to a 
single individual, they are included in a subcategory 
of “highly restricted personal information,” which 
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receives even greater protection under the DPPA. See 
18 U.S.C. § 2725(4). The express inclusion of these 
categories of information in § 2725(3) clearly demon-
strates that Congress intended “personal infor-
mation” to encompass a broader range of personal 
details than Sun-Times’s proposed reading would 
allow. 

 The underlying purpose of the DPPA also sup-
ports reading “personal information” to extend to the 
personal details at issue here. The DPPA was enacted 
as a public safety measure, designed to prevent 
stalkers and criminals from utilizing motor vehicle 
records to acquire information about their victims. 
Prior to the law’s enactment, anyone could contact 
the department of motor vehicles in most states and, 
simply by providing a license plate number and 
paying a nominal fee, obtain the corresponding driv-
er’s address and other pertinent biographical infor-
mation – no questions asked. 140 Cong. Rec. H2526 
(daily ed. Apr. 20, 1994) (statement of Rep. Porter 
Goss). At congressional hearings on the proposed 
legislation, numerous witnesses testified about the 
risks posed by unfettered public access to motor 
vehicle records.5 The most highly publicized impetus 

 
 5 Law enforcement officers were among those to testify. 
Police sergeant Donald L. Cahill, who spoke on behalf of the 
Fraternal Order of Police, commented on the concerns of officers 
who were targeted for retribution: 

[N]umerous law enforcement officers over the years 
[have] had concerns about the ability of defendants, 
that they had helped prosecute; to surveil them at 

(Continued on following page) 
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for the Act’s passage was the 1989 murder of televi-
sion actress Rebecca Schaeffer by an obsessed fan 
who obtained her unlisted home address from the 
California Department of Motor Vehicles. Maracich v. 
Spears, 133 S. Ct. 2191, 2213 (2013) (Ginsburg, J., 
dissenting). The DPPA’s legislative history reveals 
that “[t]he intent of [the Act] is simple – to protect the 
personal privacy and safety of all American licensed 
drivers.” 140 Cong. Rec. H2526. Although a potential 
stalker would likely require information beyond hair 
and eye color to positively identify his victim, details 
regarding any pertinent physical feature would make 
such identification easier. Interpreting the DPPA’s 
definition of “personal information” to include the 
identifying information at issue here would therefore 
advance the Act’s important public safety goals. 

 A secondary purpose of the DPPA is similarly 
relevant to the challenged categories of information. 
The Supreme Court noted in Maracich v. Spears that 
Congress also enacted the DPPA to protect against 

 
their place of employment and get their license plate 
number, and in turn trace that number through the 
state division of motor vehicles to get their home ad-
dresses. These officers feared for the safety of their 
families mostly as most of their time was spent away 
on the job. 

The Driver’s Privacy Protection Act of 1993: Hearing on H.R. 
3365 Before the Subcomm. on Civil & Constitutional Rights of 
the H. Comm. on the Judiciary, 103d Cong., 1994 WL 212833 
(Feb. 3, 1994) (statement of Donald L. Cahill, Legislative 
Chairman, Fraternal Order of Police). 
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“the States’ common practice of selling personal 
information to businesses engaged in direct market-
ing and solicitation.” 133 S. Ct. at 2198 (majority 
opinion). Much of the information at issue here, 
particularly details regarding an individual’s age, 
height, and weight, could conceivably be of great 
interest to businesses (e.g., Weight Watchers) seeking 
to market their products or services to targeted 
audiences. While protection against commercial 
solicitation may not be as fundamental as the Act’s 
public safety objectives, excluding these categories of 
information from the DPPA’s definition of “personal 
information” would likely contravene legislative 
intent. 

 An expansive reading of “personal information” is 
further supported by the language of several cases, 
including a recent decision from our own court. Al-
though the definition of “personal information” under 
18 U.S.C. § 2725(3) was not specifically at issue in 
these cases, they nevertheless provide helpful guid-
ance as to the term’s appropriate interpretation. In 
our 2012 en banc decision, Senne v. Village of Pala-
tine, Illinois, where we dealt with the DPPA’s “permis-
sible use” exceptions, we noted that “[t]he otherwise 
protected information actually disclosed here includ-
ed [plaintiff ’s] full name, address, driver’s license 
number, date of birth, sex, height, and weight.” 695 
F.3d at 608 (emphases added). Other courts have also 
understood the DPPA’s definition of “personal infor-
mation” to encompass these personal characteristics. 
See, e.g., Johnson v. W. Publ’g Corp., 801 F. Supp. 2d 
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862, 877 (W.D. Mo. 2011) (noting that “[a] potential 
stalker cannot walk into a Missouri DMV to obtain 
every Missouri driver’s name, address, height, weight, 
eye color, driver’s license number, and social security 
number without a specific permissible use under the 
DPPA” (emphasis added)), rev’d on other grounds, 504 
F. App’x 531 (8th Cir. 2013); Manso v. Santamarina & 
Assocs., No. 04 Civ. 10276, 2005 WL 975854, at *2-3 
(S.D.N.Y. Apr. 26, 2005) (explaining that plaintiff ’s 
“name, address, date of birth, height, gender, eye 
color, New York State Motor Vehicle Identification 
Number, restrictive lens status, license class, license 
status and license expiration date” “does qualify as 
‘personal information’ under the DPPA” (emphases 
added)). Although these decisions are not dispositive, 
they indicate that the great weight of the case law 
supports interpreting the statute’s coverage to extend 
to the information at issue here.6 

 Based on the foregoing analysis, we conclude that 
each Officer’s approximate date of birth, height, 
weight, hair color, and eye color fall within the range 

 
 6 The lone authority that Sun-Times invokes in support of 
its position is Camara v. Metro-North Railroad Co., 596 
F. Supp. 2d 517, a 2009 opinion from the United States District 
Court for the District of Connecticut. The Camara court, 
“[a]pplying the interpretive doctrine of expressio unius est 
exclusio alterius,” concluded in a footnote that an individual’s 
birth date does not fall within the DPPA’s definition of “personal 
information.” Id. at 523 n.9. As we explain above, we do not 
believe that the doctrine of expressio unius is applicable here, 
and Camara offers no persuasive reason – indeed, no reason at 
all – to prompt us to reconsider our position. 



16a 

of “personal information” to which the DPPA’s protec-
tions apply. Sun-Times therefore violated the Act 
when it knowingly obtained the Officers’ personal 
details from the Illinois Secretary of State and pro-
ceeded to publish them. 

 Sun-Times objects that this reading of “personal 
information” renders the DPPA void for vagueness 
because it incorporates categories of information not 
explicitly enumerated in the statute, which will 
allegedly force “men of common intelligence . . . to 
guess at the meaning of the criminal law.”7 Smith v. 

 
 7 Sun-Times protests that the Officers “cannot explain how 
the Secretary of State’s office, let alone lay reporters, could 
intuit that the contours of the DPPA definition for ‘personal 
information’ were broader than expressly stated.” But at least 
one prominent organization dedicated solely to providing free 
legal assistance to reporters has interpreted “personal infor-
mation” to include the published information at issue here. The 
Reporters Committee for the Freedom of the Press (“RCFP”), a 
nonprofit organization that has provided legal advice, resources, 
and advocacy to journalists for more than forty years – see About 
Us, Reporters Committee for the Freedom of the Press, 
www.rcfp.org/about – issued a 2010 guide, which explains the 
rights of journalists under various federal privacy protection 
laws, including the DPPA. That guide describes the DPPA’s 
scope as follows: 

The protected privacy information includes all of the 
information attached to a person’s driver’s license rec-
ord and application, such as their name, address, tel-
ephone number, vehicle description, Social Security 
Number, driver identification number, photograph, 
height, weight, gender, age, driving-related medical 
conditions and fingerprints. The law does not, however, 

(Continued on following page) 
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Goguen, 415 U.S. 566, 574 (1974) (citation and inter-
nal quotation marks omitted). However, the reading 
of § 2725(3) that we adopt today does not strain the 
DPPA’s plain meaning, directly advances its underly-
ing legislative goals, and has been implicitly adopted 
by several courts. Information including age, hair 
color, eye color, weight, and height falls squarely 
within the universe of information that “identifies” an 
individual and, therefore, our interpretation is “clear 
and precise enough to give a person of ordinary 
intelligence fair notice about what is required of him.” 
Wis. Right To Life, Inc. v. Barland, 751 F.3d 804, 835 
(7th Cir. 2014). 

 
B. First Amendment Analysis 

 Having established that the information in 
question is “personal information” within the mean-
ing of the DPPA, we turn to Sun-Times’s challenge to 
the constitutionality of the statute itself, as applied to 
the facts of this case. Sun-Times contends that, in 
preventing the media from obtaining information 
from an individual’s motor vehicle record and 

 
protect a driver’s traffic violations, accidents or cur-
rent license status from release. 

Reporters Comm. for the Freedom of the Press, FERPA, HIPAA 
& DPPA: How Federal Privacy Laws Affect Newsgathering 4 
(Spring 2010), available at http://www.rcfp.org/rcfp/orders/docs/ 
FHD.pdf (emphases added). This language indicates that one of 
the primary legal resources for “lay reporters” has long inter-
preted the DPPA’s definition of “personal information” as we do 
today. 
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publishing that information, the DPPA violates the 
First Amendment’s guarantees of free speech and 
freedom of the press. Because the DPPA proscribes 
both obtaining personal information from driving 
records and subsequently disclosing that information, 
we address the constitutionality of each prohibition in 
turn. 

 
1. The DPPA’s Prohibition on Obtaining 

Personal Information 

 Sun-Times first argues that the DPPA’s prohibi-
tion on obtaining personal information from motor 
vehicle records interferes with the ability of the press 
to gather the news. As an initial matter, it is im-
portant to note that the First Amendment provides no 
special solicitude for members of the press. Although 
the Supreme Court has commented that “news gath-
ering is not without its First Amendment protec-
tions,” Branzburg v. Hayes, 408 U.S. 665, 707 (1972), 
it has repeatedly declined to confer on the media an 
expansive right to gather information, concluding 
that such an approach would “present practical and 
conceptual difficulties of a high order.” Id. at 703-04. 
Rather, the Court has held that the First Amendment 
“does not guarantee the press a constitutional right of 
special access to information not available to the 
public generally,” Pell v. Procunier, 417 U.S. 817, 833 
(1974) (quoting Branzburg, 408 U.S. at 684), and has 
further stated that “generally applicable laws do not 
offend the First Amendment simply because their 
enforcement against the press has incidental effects 
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on its ability to gather and report the news.” Cohen v. 
Cowles Media Co., 501 U.S. 663, 669 (1991). 

 We conclude that Sun-Times has not alleged a 
cognizable First Amendment injury with respect to 
the DPPA’s prohibition on obtaining information from 
driving records – a limitation only on access to infor-
mation. In Travis v. Reno, we rejected a facial chal-
lenge to the DPPA and noted that “[p]eering into 
public records is not part of the ‘freedom of speech’ 
that the first amendment protects. ‘There is no con-
stitutional right to have access to particular govern-
ment information, or to require openness from the 
bureaucracy.’ ” 163 F.3d 1000, 1007 (7th Cir. 1998) 
(quoting Houchins v. KQED, Inc., 438 U.S. 1, 14 
(1978) (plurality opinion)). This position accords with 
the Supreme Court’s holding that “there is no consti-
tutional right to obtain all the information provided 
by FOIA laws.” McBurney v. Young, 133 S. Ct. 1709, 
1718 (2013); see also L.A. Police Dep’t v. United 
Reporting Publ’g Corp., 528 U.S. 32, 34, 40 (1999) 
(noting, in analyzing a state statute that placed 
conditions on public access to arrestees’ addresses, 
“California could decide not to give out arrestee 
information at all without violating the First 
Amendment”). Numerous federal statutes, including, 
for instance, the Privacy Act of 1974, 5 U.S.C. § 552a, 
limit public access to sensitive information,8 and the 

 
 8 5 U.S.C. § 552a(b) mandates, “No [federal] agency shall 
disclose any record which is contained in a system of records by 
any means of communication to any person, or to another 

(Continued on following page) 
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constitutionality of those limitations is widely accept-
ed. See Travis, 163 F.3d at 1007 (“No one thinks that 
the Privacy Act violates the first amendment. Well, 
maybe these plaintiffs do think this, but the position 
is untenable.”). 

 It is true that the Supreme Court has recognized 
a limited right of access to certain governmental 
proceedings, specifically those related to the judicial 
process. See, e.g., Globe Newspaper Co. v. Superior 
Court, 457 U.S. 596, 605-06 (1982) (recognizing a 
constitutional – though not absolute – right of public 
access to criminal trials); Press-Enter. Co. v. Superior 
Court, 478 U.S. 1, 10 (1986) (extending to preliminary 
hearings the qualified First Amendment right of 
access to criminal trials acknowledged in Globe). Yet 
in Globe Newspaper Co. v. Superior Court, which 
held that a statute excluding the public from crimi-
nal trials during the testimony of minor sexual 
assault victims failed to withstand strict scrutiny, 
the Court emphasized that the right of access to 
criminal trials is rooted in the access that the public 
and press historically enjoyed to such proceedings, 
which led to a presumption of openness. 457 U.S. at 
605. The Court further explained that “public access 

 
agency, except pursuant to a written request by, or with the 
prior written consent of, the individual to whom the record 
pertains,” subject to limited exceptions not relevant here. 
Although the Privacy Act restricts the ability of federal agencies 
to disclose information rather than the ability of individuals to 
collect information, the effect on the press’s ability to gather the 
news is the same. 
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to criminal trials permits the public to participate in 
and serve as a check upon the judicial process – an 
essential component in our structure of self-
government.” Id. at 606. There is no corresponding 
need for public participation in the maintenance of 
driving records, which can hardly be described as an 
“essential component” of self-government. 

 Sun-Times argues that, although on its face the 
DPPA is aimed at limiting access to motor vehicle 
records at the outset, the statute was nevertheless 
enacted to suppress speech – albeit at an earlier point 
in the speech process. See Citizens United v. FEC, 558 
U.S. 310, 336 (2010) (“Laws enacted to control or 
suppress speech may operate at different points in 
the speech process.”). The DPPA, according to Sun-
Times, restricts speech because it restricts the news 
media’s ability to gather and report the news. Sun-
Times looks primarily to our opinion in American 
Civil Liberties Union of Illinois v. Alvarez (“ACLU”), 
679 F.3d 583 (7th Cir. 2012), to support its contention. 
In ACLU, we held that an Illinois statute prohibiting 
individuals from making audio recordings of police 
officers performing their duties in public triggered 
heightened First Amendment scrutiny and likely 
violated the First Amendment under either interme-
diate or strict scrutiny. Id. at 586-87. We emphasized 
that although the statute prohibited the making of 
the recording rather than the core free speech right 
to disseminate the resulting recording, the statute 
nevertheless burdened speech. Id. at 595. We con-
cluded that “[t]he right to publish or broadcast an 
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audio or audiovisual recording would be insecure, or 
largely ineffective, if the antecedent act of making the 
recording is wholly unprotected.” Id. Sun-Times 
contends that our reasoning in ACLU indicates that 
although the DPPA does not prevent Sun-Times from 
publishing personal information obtained through 
lawful means, the Act’s ban on the acquisition of 
personal information from an individual’s motor 
vehicle record amounts to an unconstitutional burden 
on speech. 

 However, ACLU is distinguishable on several 
grounds. While the Illinois eavesdropping statute’s 
effect on First Amendment interests was “far from 
incidental” because it banned “all audio recording of 
any oral communication,” id. at 595, 602, the same is 
not true of the DPPA’s prohibition on the acquisition 
of personal information from a single, isolated source. 
It can hardly be said that this targeted restriction 
renders Sun-Times’s right to publish the truthful 
information at issue here – much of which can be 
gathered from physical observation of the Officers or 
from other lawful sources (including, of course, a 
state FOIA request) – “largely ineffective.” Further, in 
forbidding only the act of peering into an individual’s 
personal government records, the DPPA protects 
privacy concerns not present in ACLU. If a member of 
the press observed one of the Officers in public – for 
example, during a traffic stop – he could publish any 
information gleaned from that interaction without 
offending the DPPA. By contrast, the Illinois eaves-
dropping statute operated as a total ban on recording 
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police officers’ activities, even when they were “per-
forming their duties in public places and speaking at 
a volume audible to bystanders.” Id. at 605. 

 The nature of the restricted form of expression 
also figured prominently in our ACLU analysis. We 
noted that “[a]udio and audiovisual recording are 
media of expression commonly used for the preserva-
tion and dissemination of information and ideas and 
thus are included within the free speech and free 
press guaranty of the First and Fourteenth Amend-
ments.” Id. at 595 (citation and internal quotation 
marks omitted). We also identified photography, note-
taking, and the posting of signs as other common 
media of expression. Id. at 595-96. Yet while the 
eavesdropping statute “restrict[ed] the use of a com-
mon, indeed ubiquitous, instrument of communica-
tion,” id. at 596 (emphasis added), the act of 
harvesting information from driving records is hardly 
such an instrument. We are therefore unpersuaded by 
Sun-Times’s attempt to analogize a total ban on 
recording police officers’ actions in public to the 
DPPA’s effort to maintain the privacy of personal 
information contained in an individual’s driving 
record. 

 For the foregoing reasons, we conclude that the 
DPPA’s prohibition on knowingly obtaining an indi-
vidual’s personal information from motor vehicle 
records does not trigger heightened First Amendment 
scrutiny and instead requires only rational basis 
review. See Wis. Educ. Ass’n Council v. Walker, 705 
F.3d 640, 652-53, 657 n.12 (7th Cir. 2013) (explaining 
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that a regulation that does not prompt First Amend-
ment scrutiny is properly subjected to rational basis 
review, “the residual level of scrutiny that courts 
apply to all laws not involving a suspect class or 
infringing a fundamental right”). Because limiting 
public access to driving records is rationally related to 
the government’s legitimate interest in preventing 
“stalkers and criminals [from] acquir[ing] personal 
information from state DMVs,” the restriction easily 
satisfies the deferential rational basis standard. 
Maracich, 133 S. Ct. at 2198; see also Wis. Educ. 
Ass’n Council, 705 F.3d at 653 (setting forth the 
rational basis test). 

 
2. The DPPA’s Prohibition on Disclosing 

Personal Information 

 Because the DPPA restricts the collection of 
personal information from driving records irrespec-
tive of whether that information is subsequently 
disclosed, and because we have determined that this 
restriction does not violate the First Amendment, 
Sun-Times’s acquisition of the Officers’ personal 
information is sufficient to establish an actionable 
violation of the statute. See 18 U.S.C. § 2724 (provid-
ing a private right of action and a damages award not 
less than $2,500 in liquidated damages against 
anyone who “knowingly obtains . . . personal infor-
mation[ ] from a motor vehicle record”). Yet, because 
Sun-Times has also been accused of violating the 
DPPA by publishing the Officers’ personal infor-
mation, we must independently consider whether the 
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Act’s prohibition on such publication violates the 
First Amendment. 

 Although we have established that the DPPA’s 
limitation on obtaining personal information is not a 
restriction on speech at all, the Act’s prohibition on 
disclosing that information is a direct regulation of 
speech. As the Supreme Court has noted, “If the acts 
of ‘disclosing’ and ‘publishing’ information do not 
constitute speech, it is hard to imagine what does fall 
within that category. . . .” Bartnicki v. Vopper, 532 
U.S. 514, 527 (2001) (citation and internal quotation 
marks omitted). The appropriate standard of review 
for such a regulation hinges on whether the regula-
tion is content based, which requires us to apply 
strict scrutiny, or content neutral, which demands 
only an intermediate level of scrutiny “because in 
most cases the[se regulations] pose a less substantial 
risk of excising certain ideas or viewpoints from the 
public dialogue.” Turner Broad. Sys., Inc. v. FCC, 512 
U.S. 622, 642 (1994). 

 The DPPA proscribes only the publication of 
personal information that has been obtained from 
motor vehicle records. The origin of the information 
is thus crucial to the illegality of its publication – the 
statute is agnostic to the dissemination of the very 
same information acquired from a lawful source. The 
Supreme Court has concluded that disclosures that 
are prohibited “by virtue of the source, rather than 
the subject matter” are easily categorized as content 
neutral. Bartnicki, 532 U.S. at 526 (designating 
as content neutral a federal statute forbidding 
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disclosure of the contents of unlawfully intercepted 
wire, electronic, or oral communications). The DPPA, 
of course, presents a hybrid situation – in which the 
illegality of a disclosure is determined by a combina-
tion of source (motor vehicle records) and subject 
matter (personally identifiable information) – which 
therefore does not conclusively answer the content 
neutrality inquiry. However, because the Act permits 
publication of identical information so long as that 
information flows from a source other than driving 
records, it “implicates the First Amendment rights of 
the restricted party to a far lesser extent than would 
restraints on dissemination of information in a differ-
ent context.” Seattle Times Co. v. Rhinehart, 467 U.S. 
20, 34 (1984) (concluding that a protective order 
allowing a party to “disseminate the identical infor-
mation covered by the . . . order as long as the infor-
mation [wa]s gained through means independent of 
the court’s processes” did not offend the First 
Amendment). 

 “[T]he principal inquiry in determining content 
neutrality . . . is whether the government has adopted 
a regulation of speech because of [agreement or] 
disagreement with the message it conveys.” ACLU, 
679 F.3d at 603 (alterations in original) (quoting 
Turner Broad. Sys., 512 U.S. at 642). Congress craft-
ed the DPPA’s limitation on disclosure of personal 
information not because it disagreed with the mes-
sage communicated by drivers’ personal details, but 
in order to keep individuals’ identifying information 
out of the hands of potential stalkers. And, although 
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the DPPA exempts select uses from its ban on disclo-
sure, see 18 U.S.C. § 2721(b), these exceptions are not 
premised on a preference for one category of speech 
over another; rather, they permit disclosure under 
those limited circumstances in which Congress 
deemed the public safety risk to be minimal.9 There-
fore, while the DPPA’s “permissible use” exceptions 
may have “an incidental effect on some speakers or 
messages but not others,” we nonetheless conclude 
that the DPPA is content neutral because its public 
safety goals are “unrelated to the content of [the 
regulated] expression.” Ward v. Rock Against Racism, 
491 U.S. 781, 791 (1989). 

 The Supreme Court has established that “if a 
newspaper lawfully obtains truthful information about 
a matter of public significance then state officials may 
not constitutionally punish publication of the infor-
mation, absent a need to further a state interest of 
the highest order.” Smith v. Daily Mail Publ’g Co., 
443 U.S. 97, 103 (1979); see also Fla. Star v. B.J.F., 
491 U.S. 524, 533 (1989). Sun-Times, however, cites 

 
 9 The “permissible uses” listed in § 2721(b) generally relate 
to operation of motor vehicles (§ 2721(b)(2), (7), (9), (10), (14)); 
insurance coverage (§ 2721(b)(6)); and use by government or 
security entities, or in legal proceedings (§ 2721(b)(1), (4), (8)). 
All other permissible uses require the express consent of the 
individual whose personal information is at issue (§ 2721(b)(11)-
(13)), or contain safeguards to prevent intrusions on privacy. See 
§ 2721(b)(3) (permitting verification only of personal information 
submitted by the individual himself); § 2721(b)(5) (allowing use 
of personal information in research activities but prohibiting 
publication). 
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no authority for the proposition that an entity that 
acquires information by breaking the law enjoys a 
First Amendment right to disseminate that infor-
mation. Instead, all of the many cases on which Sun-
Times relies involve scenarios where the press’s 
initial acquisition of sensitive information was lawful. 

 In Smith v. Daily Mail Publishing Co., staff of a 
local newspaper released the name of a suspected 
juvenile shooter after learning his identity from 
witness interviews at the scene of the homicide. 443 
U.S. at 99. This disclosure violated a West Virginia 
statute prohibiting the press from publishing, with-
out court approval, the name of any youth charged as 
a juvenile offender. Id. at 98. Crucial to the Supreme 
Court’s holding that the statute violated the First 
Amendment was the fact that the press had lawfully 
obtained the suspect’s name. See id. at 105 (“Our 
holding in this case is narrow. There is no issue 
before us of unlawful press access to confidential 
judicial proceedings. . . .”). The Court faced a similar 
scenario in Florida Star v. B.J.F.: a newspaper’s 
publication – in violation of a Florida statute – of a 
rape victim’s name, which the paper obtained from a 
public police report. 491 U.S. at 526. Once again, the 
lawfulness of the press’s acquisition of the victim’s 
name proved material to the Court’s invalidation of 
the statute on First Amendment grounds. See id. at 
536 (“[A]ssuming the Constitution permitted a State 
to proscribe receipt of information, Florida has not 
taken this step.”). Even in Bartnicki v. Vopper – 
where a divided Supreme Court held that the First 
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Amendment protected the publication of an illegally 
intercepted cellular telephone conversation – the 
unlawful interception and recording were perpetrated 
by an unknown third party who then transmitted the 
recording to the media. See 532 U.S. at 535 (conclud-
ing that “a stranger’s illegal conduct does not suffice 
to remove the First Amendment shield from speech 
about a matter of public concern”).10 Although in 
Bartnicki the press had reason to know that the 
initial interception was unlawful, the press’s “access 
to the information . . . was obtained lawfully.” Id. at 
517-18, 525. 

 Sun-Times fares no better in its invocation of 
precedent from this circuit. Sun-Times points to our 
opinion in Thomas v. Pearl, 998 F.2d 447, 449 (7th 
Cir. 1993), in which a college basketball coach secret-
ly taped conversations with a player about illegal 
perks offered by a rival university, as an example of 
what Sun-Times terms “theoretically unlawful news-
gathering techniques inherent to successful journal-
ism.” Yet in Thomas, we determined that the coach 

 
 10 In Bartnicki, an unidentified individual illegally inter-
cepted and recorded a telephone call between the president of a 
local teachers’ union and the union’s chief negotiator, which 
addressed the status of collective bargaining negotiations 
between the union and the school board. At one point in the 
conversation, the president commented that if the school board 
would not accommodate a raise of at least three percent, “we’re 
gonna have to go to their, their homes. . . . To blow off their front 
porches, we’ll have to do some work on some of those guys.” 532 
U.S. at 518-19. 
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lacked the requisite intent to be found in violation of 
federal wiretapping laws, id. at 452-53, and thus had 
not unlawfully obtained the information at issue. 
Sun-Times also cites Desnick v. American Broadcast-
ing Cos., 44 F.3d 1345, 1355 (7th Cir. 1995), for the 
proposition that the First Amendment protects a 
broadcaster’s “surreptitious, confrontational, unscru-
pulous and ungentlemanly” investigatory tactics. But 
Desnick’s ruling applies only insofar as “no estab-
lished rights are invaded in the process.” Id. Here, of 
course, Sun-Times’s acquisition of the Officers’ per-
sonal information invaded their established rights 
under the DPPA. This is a crucial distinction. Al-
though Sun-Times claims that, in acquiring and 
disclosing truthful information, it engaged only in 
“perfectly routine, traditional journalism,” it cannot 
escape the fact that it acquired that truthful infor-
mation unlawfully. 

 Given this distinction, we enter uncharted terri-
tory in our analysis of what the Supreme Court has 
identified as a “still-open question” – that is, “wheth-
er, in cases where information has been acquired 
unlawfully by a newspaper[,] . . . government may 
ever punish not only the unlawful acquisition, but the 
ensuing publication as well.” Bartnicki, 532 U.S. at 
528 (citation and internal quotation marks omitted). 
As a content-neutral regulation, § 2722(a)’s limitation 
on disclosure will withstand First Amendment scru-
tiny if it “furthers an important or substantial gov-
ernmental interest; if the governmental interest is 
unrelated to the suppression of free expression; and if 
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the incidental restriction on alleged First Amendment 
freedoms is no greater than is essential to the fur-
therance of that interest.” Turner Broad. Sys., 512 
U.S. at 662 (quoting United States v. O’Brien, 391 
U.S. 367, 377 (1968)). 

 The DPPA’s prohibition on disclosing individuals’ 
personally identifiable information – separate and 
apart from its ban on obtaining that information – 
advances two government interests, both of which 
relate to the Act’s underlying public safety goals: first, 
the interest in removing an incentive for parties to 
unlawfully obtain personal information in the first 
instance; and second, the interest in minimizing the 
harm to individuals whose personal information has 
been illegally obtained. Analyzing similar asserted 
interests with respect to a federal ban on the disclo-
sure of illegally intercepted cellular telephone conver-
sations, the Bartnicki Court “assume[d] that those 
interests adequately justify the [statute’s] prohibition 
. . . against the interceptor’s own use of information 
that he or she acquired by violating [the statute].” 
532 U.S. at 529. 

 In evaluating the proffered interest in deter-
rence, however, the Bartnicki Court was unwilling to 
accept the government’s contention that a ban on 
disclosure by individuals who lawfully came into 
possession of intercepted communications would 
meaningfully discourage the initial unlawful inter-
ception by a third party. See id. (“The normal method 
of deterring unlawful conduct is to impose an appro-
priate punishment on the person who engages in it.”). 
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The Court found “no basis for assuming that impos-
ing sanctions upon [publishers of information] will 
deter the [unlawful interceptor of that information] 
from continuing to engage in surreptitious intercep-
tions.” Id. at 531. We would face an analogous scenar-
io if a third party had obtained personal information 
in violation of the DPPA and transmitted that infor-
mation to Sun-Times, who subsequently published it. 
But that is not our case. Here, there is no intervening 
illegal actor: Sun-Times itself unlawfully sought and 
acquired the Officers’ personal information from the 
Secretary of State, and proceeded to publish it. Where 
the acquirer and publisher are one and the same, a 
prohibition on the publication of sensitive information 
operates as an effective deterrent against the initial 
unlawful acquisition of that same information. Such 
acquisition carries little benefit independent of the 
right to disseminate that information to a broader 
audience. We therefore conclude that the govern-
ment’s deterrence interest is both important and 
likely to be advanced by the DPPA’s ban on Sun-
Times’s disclosure of the Officers’ personal infor-
mation. 

 The Supreme Court has also recognized the 
importance of the government’s second asserted 
interest – protecting the privacy of individuals whose 
personal information has been illegally obtained. The 
Bartnicki Court 

acknowledge[d] that some intrusions on pri-
vacy are more offensive than others, and that 
the disclosure of the contents of . . . private 
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[information] can be an even greater intru-
sion on privacy than the interception itself. 
As a result, there is a valid independent jus-
tification for prohibiting such disclosures by 
persons who lawfully obtained access to the 
contents of an illegally intercepted message, 
even if that prohibition does not play a sig-
nificant role in preventing such interceptions 
from occurring in the first place. 

Id. at 533. Where, as here, a prohibition on disclosure 
does play a significant role in deterring the initial 
unlawful interception of sensitive information – and 
also where the party facing disclosure restrictions did 
not lawfully obtain the information at issue – the 
argument in support of prohibition becomes even 
stronger. Yet while the Bartnicki Court recognized the 
substantial state interest in privacy protection, it 
nevertheless determined that, under the applicable 
facts, “privacy concerns give way when balanced 
against the interest in publishing matters of public 
importance.” Id. at 534. 

 We conclude, however, that the balance in the 
instant case tips in the opposite direction. Although 
the Sun-Times article relates to a matter of public 
significance – the allegation that the Chicago Police 
Department manipulated a homicide investigation – 
the specific details at issue are largely cumulative of 
lawfully obtained information published in that very 
same article, and are therefore of less pressing public 
concern than the threats of physical violence in 
Bartnicki. See id. at 536 (Breyer, J., concurring) 
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(noting that the intercepted conversation presented a 
“matter of unusual public concern”). While Sun-Times 
provided details of the Officers’ physical traits to 
highlight the resemblance between the “fillers” and 
Vanecko, most of the article’s editorial force was 
achieved through publication of the lineup photo-
graphs that Sun-Times obtained through its FOIA 
request – the value added by the inclusion of the 
Officers’ personal information was negligible. Each 
Officer’s height is evident from the lineup photo-
graphs, while their weights and ages are relevant 
only to the extent that they increase the Officers’ 
resemblance to Vanecko – a resemblance that the 
photographs independently convey. And, although 
identifying the Officers’ hair and eye colors may add 
some detail to the published black-and-white photo-
graphs, their personal information is largely redun-
dant of what the public could easily observe from the 
photographs themselves. Therefore, Sun-Times’s 
publication of the Officers’ personal details both 
intruded on their privacy and threatened their safety, 
while doing little to advance Sun-Times’s reporting on 
a story of public concern. Certainly, in context, the 
significance of the Officers’ personal information does 
not rise to the level of the threats of physical violence 
at issue in Bartnicki,11 and therefore does not override 

 
 11 Justice Breyer, joined by Justice O’Connor, concurred in 
the Bartnicki Court’s 6-3 decision in favor of publication, but 
emphasized that he did so based on the unique circumstances of 
the case – that is, where “the speakers’ legitimate privacy 
expectations are unusually low, and the public interest in 

(Continued on following page) 
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the government’s substantial interest in privacy 
protection. In sum, we conclude with respect to the 
first prong of the intermediate scrutiny analysis, that 
the government’s asserted interests are both im-
portant and furthered by the DPPA’s prohibition on 
disclosure. 

 As for the second prong of the analysis, both of 
the government’s interests – (1) deterring the initial 
illegal acquisition of personal information, and (2) 
protecting the privacy of individuals whose infor-
mation has been illegally obtained – are unrelated to 
the suppression of free expression and instead relate 
to the promotion of public safety. Finally, we inquire 
whether § 2722(a) is narrowly tailored such that it 
encroaches upon First Amendment freedoms only to 
the extent necessary to further those government 
interests. Turner Broad. Sys., 512 U.S. at 662. The 

 
defeating those expectations is unusually high.” 532 U.S. at 540 
(Breyer, J., concurring). Justice Breyer stressed that “in finding 
a constitutional privilege to publish unlawfully intercepted 
conversations of the kind here at issue, the Court does not create 
a ‘public interest’ exception that swallows up the [federal 
wiretapping] statutes’ privacy-protecting general rule. Rather, it 
finds constitutional protection for publication of intercepted 
information of a special kind.” Id. He noted that although he 
agreed with the Court’s holding, he “would not extend that 
holding beyond these present circumstances.” Id. at 541. Be-
cause the Officers’ privacy expectations in their personal infor-
mation are significantly greater – and the public value of that 
information is significantly lesser – than in Bartnicki, a ruling 
in Sun-Times’s favor would represent a substantial extension of 
Bartnicki’s “narrow holding,” id. at 536 – separate and apart 
from the other distinguishing features of the instant case. 
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Supreme Court has provided helpful guidance with 
respect to the application of this third and final prong 
of the intermediate scrutiny analysis: 

To satisfy this standard, a regulation need 
not be the least speech-restrictive means of 
advancing the Government’s interests. “Ra-
ther, the requirement of narrow tailoring is 
satisfied so long as the . . . regulation pro-
motes a substantial government interest that 
would be achieved less effectively absent the 
regulation.” Narrow tailoring in this context 
requires, in other words, that the means 
chosen do not “burden substantially more 
speech than is necessary to further the gov-
ernment’s legitimate interests.” 

Id. (alteration in original) (quoting Ward, 491 U.S. at 
799) (some internal quotation marks omitted). 

 The DPPA’s disclosure prohibition contains 
several safeguards characteristic of narrow tailoring: 
it is content neutral, it permits publication of the 
same information gathered from lawful sources, it 
imposes no special burden upon the media, and it has 
a scienter requirement (“knowingly”) to provide fair 
warning to potential offenders. See Bartnicki, 532 
U.S. at 548 (Rehnquist, C.J., dissenting) (cataloguing 
the distinguishing features of narrowly tailored 
regulations). The prohibition also contains fourteen 
“permissible use” exceptions, which permit disclosure 
under those circumstances deemed unlikely to threat-
en an individual’s personal safety. See 18 U.S.C. 
§ 2721(b); see also supra note 9. Given these features, 
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we conclude that § 2722(a) does not burden substan-
tially more speech than necessary to further the 
government’s legitimate interests, Ward, 491 U.S. at 
799, and therefore withstands intermediate scrutiny. 

 For these reasons, we conclude that the DPPA’s 
prohibition on disclosing the Officers’ personal infor-
mation does not violate Sun-Times’s First Amend-
ment rights. As this is an as-applied challenge, our 
holding is limited to the facts and circumstances of 
this case. We do not opine as to whether, given a 
scenario involving lesser privacy concerns or infor-
mation of greater public significance, the delicate 
balance might tip in favor of disclosure. We hold only 
that, where members of the press unlawfully obtain 
sensitive information that, in context, is of marginal 
public value, the First Amendment does not guaran-
tee them the right to publish that information. The 
district court therefore did not err in denying Sun-
Times’s motion to dismiss the Officers’ claim that 
Sun-Times violated their rights under the DPPA. 

 
III. Conclusion 

 For the foregoing reasons, we AFFIRM the district 
court’s denial of Sun-Times’s motion to dismiss and 
REMAND for further proceedings consistent with this 
opinion. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
SCOTT DAHLSTROM, 
HUGH GALLAGLY, PETER 
KELLY, ROBERT SHEA, 
AND EMMET WELCH,  

      Plaintiffs, 

   v. 

SUN-TIMES MEDIA, LLC 
d/b/a THE CHICAGO SUN-
TIMES and Any Other 
Known Corporate Name,  

      Defendant. 

Case No. 12 C 658

Hon. Harry D. 
Leinenweber 

 
MEMORANDUM OPINION AND ORDER 

(Filed Apr. 24, 2014) 

 Defendant Sun-Times Media, LLC (“Sun-Times”) 
has moved this Court to certify an Interlocutory 
Appeal of the Court’s Opinions dated September 5, 
2012 and November 18, 2013. For the reasons stated 
herein, the Motion is granted. 

 
I. BACKGROUND 

 This case, brought by several officers of the 
Chicago Police Department (the “CPD”), raises ques-
tions concerning the scope and constitutionality of the 
Driver’s Privacy Protection Act (the “DPPA”), 18 
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U.S.C. § 2722. On April 25, 2004, an altercation arose 
between David Koschman (“Koschman”) and R.J. 
Vanecko (“Vanecko”), a nephew of Richard M. Daley, 
then-Mayor of Chicago. The incident resulted in 
Koschman’s death, and, in part due to Vanecko’s 
political connections, gave rise to a high-profile CPD 
investigation. In its investigation, the CPD placed 
Vanecko in a lineup with several Chicago police 
officers of similar age, complexion, height, and build. 
Eyewitnesses misidentified some of the officers as the 
perpetrator, and the CPD concluded that there was 
no case to pursue against Vanecko. 

 Defendant Chicago Sun-Times did a bit of prob-
ing and published an article that scrutinized the CPD’s 
lineup procedure. The article included each “filler” 
officer’s name (including middle initial), birth month 
and year, height, weight, hair color, and eye color; it 
used this information to argue that the fillers were 
too similar to Vanecko for the lineup to be effective. 
Apparently, Defendant obtained the names and 
photographs through a Freedom of Information Act 
(“FOIA”) request, and from there retrieved the re-
maining information from the officers’ motor vehicle 
records. A state judge, citing several of Defendant’s 
articles, reopened the investigation and appointed a 
special prosecutor to investigate Koschman’s death. 
ECF No. 35-1 at 33. In early 2014, Vanecko pled 
guilty to involuntary manslaughter. Steve Schmadeke, 
Daley nephew Vanecko pleads guilty in Koschman death, 
Chi. Trib., Feb. 1, 2014, available at http://articles.chicago 
tribune.com/2014-02-01/news/chi-koschman-vanecko- 
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20140131_1_vanecko-u-s-attorney-dan-webbnanci- 
koschman. 

 These filler officers have brought suit, alleging 
that Defendant violated the DPPA by publishing their 
personal information after obtaining the information 
from their motor vehicle records. They seek declara-
tory relief, money damages, and an injunction man-
dating that Defendant remove Plaintiffs’ information 
from its publications. Defendant moved to dismiss, 
arguing that the published information is not “per-
sonal information” within the meaning of the Act and, 
even if it is, enforcement of the Act against it would 
violate the First Amendment. Defendant also argued 
that the requested injunction, if granted, would 
amount to an impermissible prior restraint on De-
fendant’s speech. 

 In a Memorandum Opinion and Order dated 
September 5, 2012, the Court rejected Defendant’s 
statutory interpretation argument and held that “the 
information that Defendant published falls within the 
ambit of ‘personal information’ under the DPPA.” 
ECF No. 21 at 7. Although Plaintiffs’ names and 
photographs are unquestionably “personal infor-
mation,” 18 U.S.C. § 2725(3), the Court held that 
Plaintiffs in this case cannot state a claim as to the 
disclosure of their names and photographs because 
Defendant obtained that information from a FOIA 
request, not from Plaintiffs’ motor vehicle records. 
ECF No. 21 at 5-6. The Court afforded the Govern-
ment an opportunity to intervene to defend the 
statute, and when it declined, the Court accepted 
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supplemental briefing from the parties on the First 
Amendment issue. In a second Memorandum Opinion 
and Order, dated November 18, 2013, the Court 
rejected Defendant’s First Amendment defense on the 
ground that the DPPA “limits access to information” 
but “does not restrict what the press may publish.” 
ECF No. 33 at 5. The Court held further that an 
injunction requiring Defendant to remove the inter-
net version of the article would not constitute a prior 
restraint. Id. at 6-8. Defendant seeks permission to 
apply for interlocutory review of these rulings. 

 
II. LEGAL STANDARD 

 A District Court may certify an otherwise non-
appealable order for interlocutory appeal if the order 
“involves a controlling question of law as to which 
there is substantial ground for difference of opinion 
and . . . an immediate appeal from that order may 
materially advance the ultimate termination of the 
litigation.” 28 U.S.C. § 1292(b). Such appeals are 
“rarely granted,” Nystrom v. TREX Co., 339 F.3d 
1347, 1351 (Fed. Cir. 2003), and the movant bears the 
burden of showing that “exceptional circumstances 
justify a departure from the basic policy of postponing 
appellate review until after the entry of a final judg-
ment.” Coopers & Lybrand v. Livesay, 437 U.S. 463, 
475 (1978). But when the statutory criteria are met, 
the District Court has a duty to allow the appeal. 
Ahrenholz v. Bd. of Trs. of the Univ. of Ill., 219 F.3d 
674, 677 (7th Cir. 2000). 
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III. DISCUSSION 

 This case raises two questions that meet the 
statutory test and a third that may be of interest to 
the Court of Appeals if it decides to hear the appeal. 
Before turning to the statutory criteria, it is worth 
noting a few other considerations that weigh in favor 
of allowing an immediate appeal. Because First 
Amendment litigation chills speech, prompt resolu-
tion of this case would provide the added benefit of 
minimizing any such chilling effect. Because this case 
involves a newspaper and its news gathering process, 
discovery could spawn burdensome motion practice or 
collateral litigation concerning the newspaper’s 
sources; interlocutory review at this stage might 
eliminate the need for that discovery. Finally, the case 
may require third-party discovery into the CPD’s 
handling of the Vanecko investigation so that the 
parties can argue the constitutional importance of 
Defendant’s newsgathering and reporting on that 
investigation, all of which would be unnecessary if 
this Court is reversed on either of two issues. These 
concerns do not replace the criteria in § 1292(b) but 
highlight the additional benefits of prompt, definitive 
resolution of the pure legal questions presented in 
this case. 

 
A. Statutory Interpretation 

 The first question is whether the phrase “person-
al information” in the DPPA includes a person’s 
height, weight, hair color, eye color, and approximate 
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age. The DPPA makes it unlawful “for any person 
knowingly to obtain or disclose personal information, 
from a motor vehicle record, for any use not permitted 
under Section 2721(b) of this title.” 18 U.S.C. 
§ 2722(a). The scope of “personal information” is a 
question of law because it involves only statutory 
interpretation. The issue is controlling because 
Plaintiffs will have no cause of action if height, 
weight, hair color, eye color, and approximate age are 
not protected by the statute. Resolution of this issue 
“may materially advance the ultimate termination of 
the litigation” because it might end the case right 
away, thereby obviating the need for discovery, dis-
positive motions, and a possible trial. 

 As to the last requirement under § 1292(b), that 
the grounds for a difference of opinion be substantial, 
“personal information” is defined as: 

information that identifies an individual, in-
cluding an individual’s photograph, social se-
curity number, driver identification number, 
name, address (but not the 5-digit zip code), 
telephone number, and medical or disability 
information, but does not include infor-
mation on vehicular accidents, driving viola-
tions, and driver’s status. 

18 U.S.C. § 2725(3). The Court held that the word 
“including” in the statute meant that the items in the 
list were “illustrative rather than exhaustive,” and 
that “personal information” includes “the information 
that Defendant published.” ECF No. 21 at 6-7. The 
Court did so in part because dicta in a recent Seventh 
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Circuit en banc opinion suggested that features such 
as height and weight were “personal information” 
protected by the statute. Senne v. Village of Palatine, 
Ill., 695 F.3d 597, 608 (7th Cir. 2012) (en banc) (“The 
otherwise protected information actually disclosed 
here included [the plaintiff ’s] full name, address, 
driver’s license number, date of birth, sex, height and 
weight.”). 

 But at the same time, all of the items listed in 
the statute can be used to identify a person with a 
very high degree of particularity, while a person’s 
height, weight, hair color, eye color, and birth month 
and year are merely descriptive. The DPPA was 
designed to remedy “safety and security concerns 
associated with excessive disclosures of personal 
information,” Id. at 607, and unlike with a person’s 
address, phone number, or social security number, it 
is not clear how revealing a person’s height or hair 
color threatens that person’s safety. The legal ques-
tion may turn on what the statute means by “identi-
fies” – does the information have to refer to that 
person and that person only (as with a social security 
number or driver identification number) or is it 
enough for the information to describe a characteris-
tic of the person that would apply to many other 
people as well (e.g., height, weight, and so on). There 
is reason to think that the DPPA does not protect 
information about a person that is readily observable, 
such as height and weight, and thus those facts are 
descriptive but not “personal.” These competing 
interpretations – both of them defensible and neither 



45a 

of them precluded by binding precedent – evidence 
substantial grounds for difference of opinion. 

 
B. First Amendment 

 The second question is whether the First 
Amendment permits an application of the DPPA that 
would prevent the news media from obtaining infor-
mation from a person’s motor vehicle record and 
publishing that information. This issue is a question 
of law because it concerns the interplay of a statute 
and a constitutional provision. It may not be a “pure” 
legal question because the constitutional challenge is 
to the statute as-applied, so to some extent the an-
swer depends on the actions that Defendant is alleged 
to have taken. But as with the first issue, this is an 
appropriate question for Defendant to pursue in a 
§ 1292(b) appeal because it is one that “the court of 
appeals could decide quickly and cleanly without 
having to study the record.” Ahrenholz, 219 F.3d at 
677. As with the statutory interpretation question, 
this constitutional issue is controlling because the 
case must be dismissed if the First Amendment 
protects Defendant’s conduct. And for the same 
reason, the appeal may “materially advance the 
ultimate termination of the litigation” as it could end 
this case before the parties proceed to discovery and 
beyond. 

 This issue also provides substantial ground for 
difference of opinion. When it denied the Motion to 
Dismiss, the Court held that the DPPA does not 
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restrict speech but rather “limits access to infor-
mation in that it narrows the purposes for which one 
may use personal information obtained from a motor 
vehicle record.” ECF No. 33 at 5. The Court based its 
decision on commentary from the Seventh Circuit 
that “[p]eering into public records is not part of the 
‘freedom of speech’ that the first amendment pro-
tects.” Travis v. Reno, 163 F.3d 1000, 1007 (7th Cir. 
1998) (rejecting a facial challenge to the DPPA be-
cause “[t]here is no constitutional right to have access 
to particular government information, or to require 
openness from the bureaucracy”). Also relevant to the 
Court’s decision was the principle that “otherwise 
valid laws serving substantial public interests may be 
enforced against the press as against others, despite 
the possible burden that may be imposed.” Branzburg 
v. Hayes, 408 U.S. 665, 682-83 (1972). Adhering to 
this precedent, the Court rejected the First Amend-
ment defense and denied the Motion to Dismiss. 

 At the same time, it is possible that Defendant’s 
as-applied challenge could succeed on appeal. At the 
outset, though this case does not involve a plaintiff 
suing for access to a specific record, it appears to 
provide the proper adversarial context for an as-
applied challenge: it includes both the “particular 
record” and “the right defendant” (because the De-
fendant’s “actions cause[d] injury”). Travis, 163 F.3d 
at 1007. More importantly, there is at least a colora-
ble argument that the DPPA restricts speech, just at 
a “different point[ ] in the speech process.” Citizens 
United v. FEC, 558 U.S. 310, 336 (2010). Defendant 
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argues that the DPPA restricts speech because it 
restricts its ability to gather and report on the news. 
In ACLU of Illinois v. Alvarez, the Seventh Circuit 
invalidated a state eavesdropping law that restricted 
“nonconsensual audio recording of public officials 
performing their official duties in public.” ACLU of 
Illinois v. Alvarez, 679 F.3d 583, 597 (7th Cir. 2012). 
The court explained that the act of making an audio 
recording “is necessarily included within the First 
Amendment’s guarantee of speech and press rights as 
a corollary of the right to disseminate the resulting 
recording.” Id. at 595. 

 Unlike with audio recordings, it is probably a 
stretch to say that motor vehicle records “enable 
speech” – hence this Court’s finding that the law did 
not trigger First Amendment scrutiny. But the Sev-
enth Circuit’s decision in Alvarez reaffirmed that “the 
First Amendment provides at least some degree of 
protection for gathering news and information, par-
ticularly news and information about the affairs of 
government.” Id. at 597. Defendant in this case was 
gathering news and information for subsequent use 
in its publication, and that information was related to 
possible misconduct by government officials. In fact, 
this seems to be the rare case where a government 
official’s height and weight matter, as they relate to 
whether the CPD should have used these officials as 
fillers alongside Vanecko. 

 In addition, the Alvarez court was especially 
skeptical of the government’s idea that the privacy  
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law in that case should not trigger any First Amend-
ment scrutiny. Id. at 594 (the government’s position 
was “an extraordinary argument”). If this Court is 
mistaken and the DPPA does burden speech, then the 
Court will have to consider the First Amendment 
interests at stake, which may weigh in Defendant’s 
favor given that Defendant’s article reported on 
matters of heightened public concern. Though the 
Court rejected Defendant’s argument, the Court 
recognizes that a relatively minor change from the 
Seventh Circuit would require a completely different 
analysis and could change the result. For these 
reasons, the Court is satisfied that there exists sub-
stantial ground for a difference of opinion on the First 
Amendment issue. 

 
C. Prior Restraint 

 Though the prior restraint issue does not meet 
the standard in § 1292(b), the Court provides a brief 
discussion of this issue so that it can address Defen-
dant’s arguments and also for the benefit of the Court 
of Appeals, should it wish to review this issue along 
with either or both of the preceding issues. It is worth 
noting that resolution of the prior restraint issue may 
materially advance the litigation: the damages 
amount at issue is relatively small, so if an injunction 
is not available, the parties may find that they are in 
a much better position to settle the case. 

 The legal issue presented is whether an order 
requiring a newspaper to cease publication of a news 
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article – that is, remove the article from its website so 
that it can no longer be accessed – constitutes a prior 
restraint on speech. This is a pure question of law 
because it does not require the application of any 
underlying facts and there is no record to study. 
However, this issue is not controlling because Plain-
tiffs’ request for damages would stand, even if the 
injunction is not available. 

 In addition, this Court does not see substantial 
grounds for a difference of opinion. The Court held 
that the requested injunction, if granted, would not 
amount to a prior restraint because it would merely 
“end the ongoing violation of the DPPA.” ECF No. 33 
at 7. In addition, because the speech at issue has 
already taken place, “there can be no concerns about 
the difficulty of knowing in advance what an individ-
ual will say and whether that speech will be legiti-
mate or illegitimate.” Id. 

 Of course, if Defendant’s conduct is protected by 
the First Amendment, then Plaintiffs will not obtain 
any remedy, including an injunction. Defendant’s 
argument appears to be that even if its newsgather-
ing is not protected, the article is protected nonethe-
less because it is speech and it is continuing. In this 
Court’s view, that argument is untenable for the 
reasons mentioned above. Defendant cites Weinberg v. 
City of Chicago and notes correctly that the court in 
that case found that a licensing scheme was an 
impermissible prior restraint because it did not 
“sufficiently curtail the discretion of City officials in 
granting licenses to peddle.” Weinberg v. City of 
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Chicago, 310 F.3d 1029, 1046 (7th Cir. 2002). But this 
case does not involve anything similar, either licens-
ing procedures or a government official’s unbridled 
discretion to restrict speech. Thus, the requested 
injunction would not violate the laws of prior re-
straint. 

 
IV. CONCLUSION 

 The case presents two questions that satisfy the 
statutory criteria and will resolve this case swiftly if 
the Court’s decisions are reversed. Therefore, pursu-
ant to 28 U.S.C. § 1292(b), the Court hereby certifies 
the Court’s Opinions dated September 5, 2012 and 
November 18, 2013 for Interlocutory Appeal to the 
Court of Appeals for the Seventh Circuit. Defendant 
shall serve the Government with Notice of its Appli-
cation. Proceedings in this Court shall be stayed 
while the appeal is pending. 

IT IS SO ORDERED. 

Dated: April 24, 2014 

 /s/ Harry D. Leinenweber
  Harry D. Leinenweber, Judge

United States District Court 
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SCOTT DAHLSTROM, 
HUGH GALLAGLY, 
PETER KELLY, ROBERT 
SHEA, and EMMET WELCH, 

Plaintiffs, 

    v. 

SUN-TIMES MEDIA, LLC 
d/b/a THE CHICAGO 
SUN-TIMES and Any Other 
Known Corporate Name, 

Defendant. 

Case No. 12 C 658

Hon. Harry D. 
Leinenweber 

 
MEMORANDUM OPINION AND ORDER 

 Before the Court is Defendant’s Motion to Dis-
miss. For the reasons stated herein, the Motion is 
denied. 

 
I. FACTUAL BACKGROUND 

 On April 25, 2004, an altercation arose between 
David Koschman (“Koschman”) and R.J. Vanecko 
(“Vanecko”), a nephew of then-Mayor Richard M. 
Daley. The incident resulted in Koschman’s death, 
and, given Vanecko’s political connections, gave rise 
to a high-profile investigation by the Chicago Police 
Department (the “CPD”). In their investigation, the 
CPD placed Vanecko in a lineup with several Chicago 
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Police Officers of similar age, complexion, height, and 
build. Eyewitnesses misidentified some of the officers 
as the perpetrator, and the CPD concluded that there 
was no case to pursue against Vanecko. 

 Defendant Chicago Sun-Times ran an article on 
November 21, 2011 that scrutinized the lineup proce-
dure. The article included each “filler” officer’s name 
(including middle initial), birth month and year, 
height, weight, hair color, and eye color. It listed the 
source of that data as the CPD and the Illinois Secre-
tary of State. See, Compl. Exs. 1 & 2. 

 Those officers, who take issue with the newspa-
per’s use of their personal information, are the Plain-
tiffs here. They claim that Defendant violated the 
Driver Privacy Protection Act (the “DPPA”), 18 U.S.C. 
§ 2721 et seq., and endangered their well-being by 
obtaining personal information from their motor 
vehicle records and publishing that information to the 
public. Plaintiffs seek damages, a declaratory judg-
ment that Defendant violated the DPPA, and an 
injunction directing Defendant to remove their per-
sonal information from its publications (including the 
online version of the article on Defendant’s website). 

 In its Motion to Dismiss, Defendant contends 
that (1) the published information is not “personal 
information” protected by the DPPA and (2) that 
enforcing the DPPA against it would violate the First 
Amendment. This Court addressed the first argument 
in its September 10, 2012 Opinion and concluded that 
the published information is “personal information” 
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protected by the DPPA. See, ECF No. 21. The Gov-
ernment declined to intervene to address the consti-
tutional question. At the Court’s request, the parties 
provided supplemental briefs on the First Amend-
ment issue. This Court must now address (1) whether 
the DPPA, as applied to the Defendant, violates the 
First Amendment and (2) whether the requested 
injunction constitutes an unconstitutional prior 
restraint. 

 
II. LEGAL STANDARD 

 A complaint must contain a “short and plain 
statement of the claim showing that the pleader is 
entitled to relief.” FED. R. CIV. P. 8(a)(2). It “must 
contain sufficient factual matter, accepted as true, to 
state a claim to relief that is plausible on its face.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). The Court 
accepts as true all well-pleaded facts and draws all 
inferences in favor of the non-moving party. Cole v. 
Milwaukee Area Tech. Coll. Dist., 634 F.3d 901, 903 
(7th Cir. 2011). 

 
III. DISCUSSION 

A. The DPPA 

 The DPPA makes it unlawful “for any person 
knowingly to obtain or disclose personal information, 
from a motor vehicle record, for any use not permitted 
under Section 2721(b) of this title.” 18 U.S.C. 
§ 2722(a). Section 2721(b), in turn, specifies fourteen 
permissible uses of personal information obtained 
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from a motor vehicle record. For example, one could 
use information from a motor vehicle record to pro-
vide notice to an owner that her vehicle was towed or 
impounded, § 2721(b)(7), or in connection with the 
operation of private toll transportation facilities, 
§ 2721(b)(10). Defendant does not contend that its 
publication of Plaintiffs’ personal information falls 
within any of these enumerated circumstances. 
Instead, Defendant argues that the DPPA violates the 
First Amendment by restricting what information the 
press can publish. 

 The Seventh Circuit has held that, on its face, 
the DPPA does not violate the First Amendment. 
Travis v. Reno, 163 F.3d 1000, 1007 (7th Cir. 1998). 
The Court left open the possibility of an as-applied 
challenge, but it was skeptical that one could succeed, 
because the DPPA restricts access to information, not 
speech. Id. 

 Defendant brings such an as-applied challenge. 
Defendant notes correctly that the DPPA must be 
invalidated in its application when it invades consti-
tutional guarantees, such as the freedom of speech 
protected by the First Amendment. See, e.g., Amper-
sand Pub. v. NLRB, 702 F.3d 51, 56 (D.C. Cir. 2012). 
However, the Court is not persuaded that the DPPA, 
as applied in this case, limits speech: it does not 
restrict what the press may publish. Rather, it limits 
access to information in that it narrows the purposes 
for which one may use personal information obtained 
from a motor vehicle record. 
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 Defendant protests that the DPPA, as applied, 
would prevent it from publishing that a person has 
brown eyes. Def ’s. Supp. Br. 7. But that is incorrect: 
the DPPA does not make it unlawful for the press to 
publish truthful information such as a police officer’s 
eye color. Rather, the DPPA makes it unlawful to 
“obtain or disclose” personal information from a 
motor vehicle record. 18 U.S.C. § 2722(a). Thus, the 
press can publish that an officer has brown eyes 
without violating the DPPA as long as it did not 
obtain that information from the officer’s motor 
vehicle record. The Seventh Circuit put it nicely: 

Peering into public records is not part of the 
“freedom of speech” that the first amend-
ment protects. There is no constitutional 
right to have access to particular government 
information. 

Travis, 163 F.3d at 1007 (internal quotation omitted). 

 Defendant contends that applying the law to it 
affects its ability to disseminate information related 
to alleged governmental misconduct. It is well estab-
lished that “generally applicable laws do not offend 
the First Amendment simply because their enforce-
ment against the press has incidental effects on its 
ability to gather and report the news.” Cohen v. 
Cowles Media Co., 501 U.S. 663, 669 (1991). The First 
Amendment does not allow Defendant to access 
information from any source and use it however it 
pleases. 
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 Additionally, the cases upon which Defendant 
relies are inapplicable because in those cases the 
published information was obtained lawfully. See, 
Smith v. Daily Mail Pub. Co., 443 U.S. 97, 104 (1979) 
(holding that, absent a substantial state interest, the 
state may not punish the press for publishing lawful-
ly obtained information); The Florida Star v. B.J.F., 
491 U.S. 524, 541 (1989) (explaining that the publica-
tion of truthful information, when obtained lawfully, 
can be punished by the state only when such punish-
ment is “narrowly tailored to a state interest of the 
highest order”). Unlike the defendants in Smith and 
Florida Star, Defendant did not obtain the infor-
mation lawfully, as its purpose for obtaining the 
Plaintiffs’ personal information did not fall within one 
of the circumstances listed in § 2721(b). 

 
B. Prior Restraint 

 Plaintiffs have requested that this Court enjoin 
Defendant from any continued publication of Plain-
tiffs’ personal information obtained from their motor 
vehicle records. They allege that the harm is ongoing. 
Defendant contends that Plaintiffs’ requested injunc-
tion constitutes an unconstitutional prior restraint of 
speech. 

 Prior restraints are “administrative and judicial 
orders forbidding certain communications when issued 
in advance of the time that such communications are 
to occur.” Alexander v. United States, 509 U.S. 544, 
550 (1993). It is true enough that an injunction would 
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forbid Defendant from communicating the infor-
mation obtained from the motor vehicle record. But 
for several reasons, Defendant’s argument is uncon-
vincing. First, the speech at issue has already taken 
place, so there can be no concerns about the difficulty 
of knowing in advance what an individual will say 
and whether that speech will be legitimate or illegit-
imate. See, Southeastern Promotions, Ltd. v. Conrad, 
420 U.S. 546, 559 (1975). 

 Second, and perhaps more importantly, Defen-
dant’s imprecise reading of the injunction obscures its 
true purpose. Plaintiffs seek to end the continuing 
publication of information obtained from their motor 
vehicle record; that is, they seek to end the ongoing 
violation of the DPPA, which, as described above, is 
constitutional as applied to Defendant. Of course, as 
Defendant contends, anyone who encounters the 
Plaintiffs can observe their hair, eyes, height, weight, 
and approximate age. The issue is not whether other 
people can discover this information, but whether 
Defendant obtained this information unlawfully and 
continues to publish it unlawfully. Whether Plaintiffs 
will obtain their injunction is a separate issue not yet 
before the Court, but at this stage Plaintiffs have 
done all they need to do to claim their entitlement to 
one. 
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IV. CONCLUSION 

 For the reasons stated herein, Defendant’s Mo-
tion to Dismiss [ECF No. 8] is denied. 

IT IS SO ORDERED. 

 /s/ Harry D. Leinenweber
  Harry D. Leinenweber, Judge

United States District Court 

DATE: 11/18/2013 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 
SCOTT DAHLSTROM, 
HUGH GALLAGLY, 
PETER KELLY, ROBERT 
SHEA, and EMMET WELCH, 

Plaintiffs, 

    v. 

SUN-TIMES MEDIA, LLC 
d/b/a THE CHICAGO 
SUN-TIMES and Any Other 
Known Corporate Name, 

Defendant. 

Case No. 12 C 658

Hon. Harry D. 
Leinenweber 

 
MEMORANDUM OPINION AND ORDER 

(Filed Sep. 5, 2012) 

 Before the Court is Defendant’s Motion to Dis-
miss. For the reasons stated herein, the Motion is 
stayed for sixty (60) days to allow the United States 
to intervene. 

 
I. BACKGROUND 

 On a motion to dismiss, the Court accepts as true 
the factual allegations in the Complaint. The Court 
will not repeat the lengthy aftermath of the alterca-
tion which evidently arose between David Koschman 
(“Koschman”) and R.J. Vanecko (“Vanecko”) on April 
25, 2004, and which ultimately resulted in Koschman’s 
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death. Suffice it to say that police and prosecutors 
have been criticized for their handling of the case in 
light of Vanecko’s high-profile connections in Chicago. 

 Defendant Chicago Sun-Times ran one such 
critical article on November 21, 2001. The story 
implicitly criticized the eyewitness identification 
lineup into which Police placed Vanecko on the 
ground that the officers who served as lineup “fillers” 
closely resembled him in age and stature. The article 
included each “filler” officer’s: name (including middle 
initial), birth month and year, height, weight, hair 
color, and eye color. It listed the source of that data as 
the Chicago Police Department (the “CPD”) and the 
Illinois Secretary of State. See Compl. Exs. 1 & 2. 

 Those officers are the Plaintiffs here. Before the 
story ran, the CPD had given Defendant the lineup 
photos, along with Plaintiffs’ names, pursuant to a 
FOIA request. Plaintiffs allege that Defendant then 
used their names to obtain the other personal infor-
mation in the story from the Illinois Secretary of 
State’s motor vehicle records, though it is unclear 
how it allegedly did so. 

 Plaintiffs claim that by acquiring and publishing 
personal information from their motor vehicle rec-
ords, Defendant violated their rights under the 
Driver Privacy Protection Act (the “DPPA”), 18 U.S.C. 
§ 2721 et seq., and endangered their well being. 
Plaintiffs seek a declaratory judgment that Defen-
dant violated the DPPA, an injunction directing 
Defendant permanently to remove their personal 
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information from its publications, actual and/or 
statutory damages, punitive damages, and fees and 
costs. 

 Defendant argues that the published information 
falls outside of the DPPA, and alternatively that the 
DPPA violates First Amendment if it bars Defendant 
from publishing this truthful information relevant 
to its criticism of alleged government misconduct. 
Defendant also argues that the requested injunction 
constitutes an impermissible prior restraint of 
speech. 

 
II. LEGAL STANDARD  

 On a motion to dismiss under Rule 12(b)(6), the 
Court accepts as true all well-pleaded facts in Plain-
tiffs’ Complaint and draws all inferences in their 
favor. Cole v. Milwaukee Area Tech. Coll. Dist., 634 
F.3d 901, 903 (7th Cir. 2011). A complaint must con-
tain a “short and plain statement of the claim show-
ing that the pleader is entitled to relief.” FED. R. CIV. 
P. 8(a)(2). That is, it “must contain sufficient factual 
matter, accepted as true, to state a claim to relief that 
is plausible on its face.” Ashcroft v. Iqbal, 129 S.Ct. 
1937, 1949-50 (2009). 

 
III. DISCUSSION  

A. Notice 

 The Court notes that although Defendant chal-
lenges the DPPA’s constitutionality, it failed to comply 
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with FED. R. CIV. P. 5.1, which required it to serve the 
United States Attorney General with notice of the 
motion and of the constitutional question. Rule 5.1 
also requires this Court to certify to the Attorney 
General that a statute’s constitutionality has been 
questioned; the Court does so with this Order. The 
Government has sixty (60) days hereafter in which to 
intervene; in the interim, this Court may reject the 
constitutional challenge, but may not enter a final 
judgment holding a statute unconstitutional. Id. 
Because the Court finds it necessary to address the 
constitutional question, as discussed below, it contin-
ues the Motion for sixty (60) days to permit the 
United States to intervene. Defendant must still 
comply with Rule 5.1, however. 

 
B. Evidence Before the Court 

 Defendant has attached four exhibits to its 
Motion to dismiss. Judge Toomin’s memorandum 
opinion in In Re Appointment of Special Prosecutor, 
No. 2011 Misc. 46 (Ill. Cir. Ct. Apr. 6, 2012), a 2011 
Illinois Attorney General letter ruling on the FOIA 
request related to this case, and two handwritten 
court orders in a related case previously filed by 
Plaintiffs and/or the Fraternal Order of Police in the 
Circuit Court of Cook County. Defendant appears to 
ask this Court take judicial notice of these documents 
as public records, and consider them here without 
converting its Motion to one for summary judgment. 
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 Courts may take judicial notice of court docu-
ments, though generally not for the truth of matters 
asserted in them. Gen. Elec. Capital Corp. v. Lease 
Resolution Corp., 128 F.3d 1074, 1082 & n.6 (7th Cir. 
1997). The court documents are therefore noticed, 
though not especially relevant. Though it appears to 
be an official document, Defendant has not estab-
lished that the FOIA letter ruling is a public record. 
The Court accordingly declines to notice it judicially 
or consider it in connection with the motion to dis-
miss. See FED. R. CIV. P. 12 (d), (e). The Court similar-
ly disregards the extrinsic evidence introduced in the 
body of the briefs – simply because something is 
accessible by hyperlink, rather than attached as an 
exhibit, does not make it immune from Rule 12(d). 

 
C. Merits 

 18 U.S.C. § 2722 makes it unlawful “for any 
person knowingly to obtain or disclose personal 
information, from a motor vehicle record, for any use 
not permitted under Section 2721(b) of this title.” 
Neither party argues that the Sun-Times’ conduct 
here falls within any of the 14 permissible uses listed 
in § 2721(b). Instead, Defendant argues that the 
information disclosed in the article does not fall 
within the statutory definition of “personal infor-
mation”: that which “identifies an individual, includ-
ing an individual’s photograph, social security 
number, driver identification number, name, address 
(but not the 5-digit zip code), telephone number, and 
medical or disability information, but [which] does 
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not include information on vehicular accidents, 
driving violations, and driver’s status.” 18 U.S.C. 
§ 2725(3). 

 
1. Names and Photographs 

 Defendant undisputedly published Plaintiffs’ 
names and the lineup photos; however, Defendant 
received that information through FOIA. Compl. ¶ 24. 
(Plaintiffs’ brief seems to argue that the CPD turned 
over only their first and last names, and to claim that 
their middle initials came from motor vehicle records. 
Although the Complaint refers to Defendant using 
Plaintiffs’ “names” to obtain their “full names,” this 
does not clearly allege that the names, as published, 
reflected data from motor vehicle records instead of 
the FOIA request.) Because they came from the FOIA 
materials, the names and photographs cannot sup-
port a DPPA claim. McCormick v. Brzezinski, No. 08-
CV-10075, 2009 WL 174129, at *3 (E.D. Mich. Jan. 
23, 2009). 

 
2. Other Information 

 In light of its First Amendment concerns, De-
fendant argues that the definition of personal infor-
mation should be limited to the information expressly 
listed in the statute. Accordingly, it argues, height, 
weight, eye color, and birth month and year do not 
fall within the statute. Plaintiffs contend that the 
totality of the published data identifies them within 
the meaning of the statute. 
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 Few courts have had occasion to construe this 
definition precisely. As Defendant notes, however, at 
least one District Court has excluded birth dates from 
the statute, applying the interpretive cannon of 
expressio unius est exclusio alterius. Camara v. Metro-
North R.R. Co., 596 F. Supp. 2d 517, 523 & n.9 (D. 
Conn. 2009). Respectfully, the Court disagrees with 
Camara; use of the word “including” usually makes a 
list illustrative rather than exhaustive. Campbell v. 
Acuff-Rose Music, Inc., 510 U.S. 569, 577-78 (1994). 

 Nonetheless, there is a good argument under the 
statutory cannons of association that “personal in-
formation” only includes information that identifies a 
person with greater particularity than does height, 
weight, or even birth month. See United States v. Two 
Plastic Drums, 984 F.2d 814, 817-18 (7th Cir. 1993) 
(discussing the doctrines of noscitur a sociis and 
ejusdem generis). Recently, however, the en banc 
Seventh Circuit has indicated that it disagrees. See 
Senne v. Village of Palatine, Ill., ___ F.3d ___, 2012 
WL 3156335, at *9 (7th Cir. Aug. 6, 2012) (“The 
otherwise protected information actually disclosed 
here included Mr. Senne’s full name, address, driver’s 
license number, date of birth, sex, height and 
weight.”) Accordingly, the Court concludes, the infor-
mation that Defendant published falls within the 
ambit of “personal information” under the DPPA. 
Because the Court must reach the First Amendment 
question, therefore, it continues the remainder of 
Defendant’s Motion for sixty (60) days to permit the 
United States to intervene. 
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IV. CONCLUSION  

 For the reasons stated herein, Defendant’s Mo-
tion to Dismiss is stayed and continued for sixty (60) 
days to allow the United States to intervene. 

IT IS SO ORDERED. 

 /s/ Harry D. Leinenweber
  Harry D. Leinenweber, Judge

United States District Court 

DATE: 9/5/2012 
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United States Court of Appeals 
For the Seventh Circuit 
Chicago, Illinois 60604 

May 1, 2015 

Before 

WILLIAM J. BAUER, Circuit Judge 

JOEL M. FLAUM, Circuit Judge 

JOHN DANIEL TINDER, Circuit Judge 

No. 14-2295 

SCOTT DAHLSTROM, 
HUGH GALLAGLY, PETER 
KELLY, ROBERT SHEA, and 
EMMET WELCH, 

Plaintiffs-Appellees, 

    v. 

SUN-TIMES MEDIA, LLC, 

Defendant-Appellant. 

UNITED STATES OF AMERICA, 

Intervenor-Appellee. 

Appeal from the United 
States District Court for 
the Northern District of 
Illinois, Eastern Division.

No. 1:12-cv-00658 

Harry D. Leinenweber, 
 Judge. 

 
ORDER 

 A petition for rehearing and petition for rehear-
ing en banc was filed by the defendant-appellant in 
the above case on February 20, 2015. On March 27, 
2015, the intervenor-appellee filed a response to 
petition for rehearing with suggestion for rehearing 
en banc. On March 30, 2015, the plaintiffs-appellees 
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filed a response to petition for rehearing with sugges-
tion for rehearing en banc. 

 Upon consideration of the petition and responses, 
no judge in active service has requested a vote there-
on and all of the judges on the original panel have 
voted to deny the petition. The petition is therefore 
DENIED. 
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Driver’s Privacy Protection Act 

18 U.S.C. § 2721 

Prohibition on release and use of certain personal 
information from State motor vehicle records 

(a) In general. – A State department of motor 
vehicles, and any officer, employee, or contractor 
thereof, shall not knowingly disclose or otherwise 
make available to any person or entity: 

(1) personal information, as defined in 18 
U.S.C. 2725(3), about any individual obtained by 
the department in connection with a motor vehi-
cle record, except as provided in subsection (b) of 
this section; or 

(2) highly restricted personal information, as 
defined in 18 U.S.C. 2725(4), about any individu-
al obtained by the department in connection with 
a motor vehicle record, without the express con-
sent of the person to whom such information ap-
plies, except uses permitted in subsections (b)(1), 
(b)(4), (b)(6), and (b)(9): Provided, That subsec-
tion (a)(2) shall not in any way affect the use of 
organ donation information on an individual’s 
driver’s license or affect the administration of or-
gan donation initiatives in the States. 

(b) Permissible uses. – Personal information 
referred to in subsection (a) shall be disclosed for use 
in connection with matters of motor vehicle or driver 
safety and theft, motor vehicle emissions, motor 
vehicle product alterations, recalls, or advisories, 
performance monitoring of motor vehicles and dealers 
by motor vehicle manufacturers, and removal of 
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non-owner records from the original owner records of 
motor vehicle manufacturers to carry out the purpos-
es of titles I and IV of the Anti Car Theft Act of 1992, 
the Automobile Information Disclosure Act (15 U.S.C. 
1231 et seq.), the Clean Air Act (42 U.S.C. 7401 et 
seq.), and chapters 301, 305, and 321-331 of title 49, 
and, subject to subsection (a)(2), may be disclosed as 
follows: 

(1) For use by any government agency, includ-
ing any court or law enforcement agency, in car-
rying out its functions, or any private person or 
entity acting on behalf of a Federal, State, or lo-
cal agency in carrying out its functions. 

(2) For use in connection with matters of motor 
vehicle or driver safety and theft; motor vehicle 
emissions; motor vehicle product alterations, re-
calls, or advisories; performance monitoring of 
motor vehicles, motor vehicle parts and dealers; 
motor vehicle market research activities, includ-
ing survey research; and removal of non-owner 
records from the original owner records of motor 
vehicle manufacturers. 

(3) For use in the normal course of business by 
a legitimate business or its agents, employees, or 
contractors, but only –  

(A) to verify the accuracy of personal in-
formation submitted by the individual to the 
business or its agents, employees, or contrac-
tors; and 

(B) if such information as so submitted is 
not correct or is no longer correct, to obtain 
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the correct information, but only for the pur-
poses of preventing fraud by, pursuing legal 
remedies against, or recovering on a debt or 
security interest against, the individual. 

(4) For use in connection with any civil, crimi-
nal, administrative, or arbitral proceeding in any 
Federal, State, or local court or agency or before 
any self-regulatory body, including the service of 
process, investigation in anticipation of litigation, 
and the execution or enforcement of judgments 
and orders, or pursuant to an order of a Federal, 
State, or local court. 

(5) For use in research activities, and for use in 
producing statistical reports, so long as the per-
sonal information is not published, redisclosed, or 
used to contact individuals. 

(6) For use by any insurer or insurance support 
organization, or by a self-insured entity, or its 
agents, employees, or contractors, in connection 
with claims investigation activities, antifraud ac-
tivities, rating or underwriting. 

(7) For use in providing notice to the owners of 
towed or impounded vehicles. 

(8) For use by any licensed private investiga-
tive agency or licensed security service for any 
purpose permitted under this subsection. 

(9) For use by an employer or its agent or in-
surer to obtain or verify information relating to a 
holder of a commercial driver’s license that is re-
quired under chapter 313 of title 49. 
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(10) For use in connection with the operation of 
private toll transportation facilities. 

(11) For any other use in response to requests 
for individual motor vehicle records if the State 
has obtained the express consent of the person to 
whom such personal information pertains. 

(12) For bulk distribution for surveys, market-
ing or solicitations if the State has obtained the 
express consent of the person to whom such per-
sonal information pertains. 

(13) For use by any requester, if the requester 
demonstrates it has obtained the written consent 
of the individual to whom the information per-
tains. 

(14) For any other use specifically authorized 
under the law of the State that holds the record, 
if such use is related to the operation of a motor 
vehicle or public safety. 

(c) Resale or redisclosure. – An authorized 
recipient of personal information (except a recipient 
under subsection (b)(11) or (12)) may resell or 
redisclose the information only for a use permitted 
under subsection (b) (but not for uses under subsec-
tion (b)(11) or (12)). An authorized recipient under 
subsection (b)(11) may resell or redisclose personal 
information for any purpose. An authorized recipient 
under subsection (b)(12) may resell or redisclose 
personal information pursuant to subsection (b)(12). 
Any authorized recipient (except a recipient under 
subsection (b)(11)) that resells or rediscloses personal 
information covered by this chapter must keep for a 
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period of 5 years records identifying each person or 
entity that receives information and the permitted 
purpose for which the information will be used and 
must make such records available to the motor vehi-
cle department upon request. 

(d) Waiver procedures. – A State motor vehicle 
department may establish and carry out procedures 
under which the department or its agents, upon 
receiving a request for personal information that does 
not fall within one of the exceptions in subsection (b), 
may mail a copy of the request to the individual about 
whom the information was requested, informing such 
individual of the request, together with a statement 
to the effect that the information will not be released 
unless the individual waives such individual’s right to 
privacy under this section. 

(e) Prohibition on conditions. – No State may 
condition or burden in any way the issuance of an 
individual’s motor vehicle record as defined in 18 
U.S.C. 2725(1) to obtain express consent. Nothing in 
this paragraph shall be construed to prohibit a State 
from charging an administrative fee for issuance of a 
motor vehicle record. 

 
18 U.S.C. § 2722 

Additional unlawful acts 

(a) Procurement for unlawful purpose. – It 
shall be unlawful for any person knowingly to obtain 
or disclose personal information, from a motor vehicle 
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record, for any use not permitted under section 
2721(b) of this title. 

(b) False representation. – It shall be unlawful 
for any person to make false representation to obtain 
any personal information from an individual’s motor 
vehicle record. 

 
18 U.S.C. § 2723 

Penalties 

(a) Criminal fine. – A person who knowingly 
violates this chapter shall be fined under this title. 

(b) Violations by State department of motor 
vehicles. – Any State department of motor vehicles 
that has a policy or practice of substantial noncom-
pliance with this chapter shall be subject to a civil 
penalty imposed by the Attorney General of not more 
than $5,000 a day for each day of substantial non-
compliance. 

 
18 U.S.C. § 2724 

Civil action 

(a) Cause of action. – A person who knowingly 
obtains, discloses or uses personal information, from 
a motor vehicle record, for a purpose not permitted 
under this chapter shall be liable to the individual to 
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whom the information pertains, who may bring a civil 
action in a United States district court. 

(b) Remedies. – The court may award –  

(1) actual damages, but not less than liquidated 
damages in the amount of $2,500; 

(2) punitive damages upon proof of willful or 
reckless disregard of the law; 

(3) reasonable attorneys’ fees and other litiga-
tion costs reasonably incurred; and 

(4) such other preliminary and equitable relief 
as the court determines to be appropriate. 

 
18 U.S.C. § 2725 

Definitions 

In this chapter –  

(1) “motor vehicle record” means any record 
that pertains to a motor vehicle operator’s per-
mit, motor vehicle title, motor vehicle registra-
tion, or identification card issued by a 
department of motor vehicles; 

(2) “person” means an individual, organization 
or entity, but does not include a State or agency 
thereof; 

(3) “personal information” means information 
that identifies an individual, including an indi-
vidual’s photograph, social security number, driv-
er identification number, name, address (but not 
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the 5-digit zip code), telephone number, and med-
ical or disability information, but does not in-
clude information on vehicular accidents, driving 
violations, and driver’s status.1 

(4) “highly restricted personal information” 
means an individual’s photograph or image, so-
cial security number, medical or disability infor-
mation; and 

(5) “express consent” means consent in writing, 
including consent conveyed electronically that 
bears an electronic signature as defined in sec-
tion 106(5) of Public Law 106-229. 

  

 
 1 So in original. The period probably should be replaced 
with a semicolon. 
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Constitution of the United States 

Amendment I. 

 Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of 
grievances. 
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Chicago Sun Times 

DALEY NEPHEW BIGGEST GUY ON SCENE, 
BUT NOT IN LINEUP 

Staff Reporters 

TIM NOVAK AND CHRIS FUSCO 

November 21, 2011 

 When David Koschman died after being punched 
in the face during a drunken confrontation on Divi-
sion Street in April 2004, his friends told the police 
he’d been hit by the tallest man in a group of people 
they’d run into that night. 

 Twenty-five days after the confrontation, detec-
tives had six witnesses view a lineup that included 
the man suspected of punching Koschman: Richard J. 
“R.J.” Vanecko, a nephew of then-Mayor Richard M. 
Daley and current White House Chief of Staff Wil-
liam Daley. 

 At 6-foot-3, 230 pounds, Vanecko had been the 
biggest man involved in the early-morning confronta-
tion on April 25, 2004, records show. 

 But he wasn’t the tallest or the biggest in the 
police lineup held May 20, 2004, according to lineup 
photos that the Chicago Police Department released 
Friday – a lineup at which the police say no one could 
identify Vanecko. 

 For eight months, the Chicago Sun-Times had 
been seeking the release of the lineup photos under 
the Illinois Freedom of Information Act. Under the 
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Daley administration, the police refused. The news-
paper appealed, and Illinois Attorney General Lisa 
Madigan’s office told the department three months 
ago that the photos should be released, albeit with 
Vanecko’s face blurred or covered up because Vanecko 
was never charged in Koschman’s death. 

 On Friday, Mayor Rahm Emanuel’s administra-
tion released the lineup photos without blurring any 
images. 

 The witnesses’ failure to identify Vanecko was 
the key reason he wasn’t charged in Koschman’s 
death in 2004, the police and the Cook County State’s 
Attorney’s Office have said, even though a police 
reinvestigation of the case earlier this year concluded 
that Vanecko threw the deadly punch. 

 In the four lineup photos, Vanecko looks average-
sized compared with the others in the lineup with 
him – five men, all of them Chicago cops, all of them 
heavier or taller than Vanecko. 

 Vanecko is wearing a dark, short-sleeved polo 
shirt and jeans – clothing nearly identical to four of 
the five officers in the lineup. The other officer has on 
jeans and a white, long-sleeved T-shirt, concealing the 
tattoos on his arms. 

 There’s one obvious difference between Vanecko 
and the officers in the lineup with him: The others all 
have full heads of hair. Vanecko, then 29, is balding. 

 None of the witnesses to the confrontation that 
claimed the life of Koschman – a 21-year-old who’d 
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come in from Mount Prospect for a night on Rush 
Street with his friends – mentioned that the man who 
hit him was balding, according to detectives’ reports. 

 One of Koschman’s four friends who were with 
him that night, Shaun Hageline, told the police that 
the guy who punched Koschman was wearing a black 
hat. No one wore a hat in the Vanecko lineup. 

 When Hageline viewed the lineup, he incorrectly 
identified one of the police officers – Hugh Gallagly 
III, who was standing next to Vanecko – as the man 
who hit Koschman. 

 “The problem was that because we couldn’t 
identify him in a lineup, there was nothing they could 
do,” Hageline has told the Sun-Times. 

 Another Koschman friend, Scott Allen, has said 
that he believes he identified Vanecko in the lineup. 
But detectives reported that Allen identified Peter A. 
Kelly, the police officer who was wearing the white, 
long-sleeved T-shirt. 

 Kelly is a bodyguard on the Jerry Springer show 
and a five-time police department boxing champion. 
At 6-foot-3 and 245 pounds, even Kelly looks average-
sized compared with the other three officers. 

 Koschman’s two other friends and two bystand-
ers were unable to “positively identify anyone” in the 
lineup, according to a police report submitted nearly 
six months after the lineup held by detectives Ronald 
E. Yawger and Patrick J. Flynn, both of whom have 
since retired. 
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 Law enforcement experts interviewed by the 
Sun-Times have described the Vanecko lineup as 
“nearly perfect” in that Vanecko and the “fillers” who 
appeared with him were all of similar age, height and 
weight. They said that if a witness could identify a 
suspect from such a lineup, it would improve the 
chances for a conviction. But they also said that a 
lineup filled with people who look so similar would 
make it difficult for witnesses to identify someone 
they saw only briefly. 

 State’s Attorney Anita Alvarez has called the 
witnesses’ failure to positively identify who hit 
Koschman “a fatal flaw” in trying to prosecute any-
one. 

 The handling of the investigation by Alvarez’s 
office and by the police department has come under 
scrutiny by Joseph Ferguson, the city of Chicago’s 
inspector general. 

 Ferguson opened his investigation following Sun-
Times reports that showed there were inconsistencies 
between what Koschman’s friends and one of the 
bystanders say they told detectives about the confron-
tation and what the police wrote in their reports. 

 The police pointed to statements from all of the 
witnesses in portraying the 5-foot-5, 140-pound 
Koschman as having been physically aggressive with 
the much larger Vanecko and a group of his friends. 

 Koschman’s friends – all of whom had recently 
turned 21 and attended high school with Koschman – 
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and a bystander said Koschman traded obscenities 
with them but was never violent. 

 Eleven days after he was punched, Koschman 
died from the brain injuries he suffered when his 
head hit the pavement. 

 On the morning of May 20, 2004, two weeks after 
Koschman’s death, Vanecko and his lawyer, Terence 
Gillespie, came to Area 3 police headquarters at 
Belmont and Western for the lineup, which lasted 
about 15 minutes. 

 Vanecko chose to stand in the second position on 
the left – between two police officers who each 
weighed more than him and were dressed like him, in 
jeans and two-button polo shirts. 

 Retired detective Yawger told the Sun-Times last 
week that he didn’t tell any of the officers in the 
lineup – who ranged in age from 29 to 37 years old – 
what to wear. 

 “That’s how they showed up,” says Yawger. 

 Previously, Yawger said of the Vanecko lineup: 
“It’s a very difficult lineup to put together. It took me 
days to put that lineup together. You want them to all 
look the same.” 

 A second police lineup that witnesses also viewed 
included the two men who were with Vanecko the 
night of the confrontation with Koschman – Kevin 
McCarthy, then 29, and Craig Denham, then 31 – and 



83a 

a police detective, Stuart Tallen, who was much older. 
Tallen was 49 at the time. 

 That lineup also included Assistant Cook County 
State’s Attorney Jesse Opdycke and two other men, 
Scott Elliott and Rolando Reyes, according to the 
police. 

 In the second lineup, the detectives’ reports say 
three of Koschman’s friends identified either Denham 
or McCarthy as having been at the scene. No one else 
could “positively identify anyone.” 

 Nobody in any of the lineup photos was wearing 
glasses. According to police reports, the deadly con-
frontation began when Koschman bumped into 
Denham and either knocked or flicked off Denham’s 
glasses. 
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THE VANECKO LINEUP 

Richard J. “R.J.” Vanecko – a nephew of then-Mayor Richard M. Daley – was the tallest and biggest man in a drunken dispute in 
which he punched David Koschman in the face, causing him to crack his head on Division Street. But Vanecko wasn’t the tallest or 
biggest in a police lineup held May 20, 2004, when police say none of the witnesses could identify Vanecko. 

 
Hugh Gallagly III 
Born: October 1972 
Height: 6'2" 
Weight: 240 pounds 
Hair: Brown 
Eyes: Blue 

Richard J. Vanecko
Born: September 1974
Height: 6'3" 
Weight: 230 pounds 
Hair: Black, balding
Eyes: Green 

Scott M. Dahlstrom
Born: November 1966
Height: 6'2" 
Weight: 250 pounds 
Hair: Brown 
Eyes: Blue 

Peter A. Kelly 
Born: August 1969 
Height: 6'3" 
Weight: 245 pounds 
Hair: Brown 
Eyes: Hazel 

Robert S. Shea
Born: December 1968
Height: 6'7" 
Weight: 240 pounds 
Hair: Brown 
Eyes: Brown 

Emmet J. Welch 
Born: May 1974 
Height: 6'4" 
Weight: 210 pounds 
Hair: Brown 
Eyes: Green 

SOURCE: Chicago Police Department and Illinois Secretary of State 
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A front view of the Richard J. “R.J.” Vanecko lineup 
in the homicide case of David Koschman. Vanecko, a 
nephew of former Mayor Richard M. Daley, is second 
from the left. 
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A side view of the Richard J. “R.J.” Vanecko lineup in 
the homicide case of David Koschman. Vanecko, a 
nephew of former Mayor Richard M. Daley, is second 
from the left. 
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