
!"#$%&'()*+

!"#$%&#'()*&+&#,-(*$#-.#$%&#/"0$&1#'$2$&3

!"#$!"%&'"()#*()%!"+,"+*$-"./%,)$-$-".)+

v.

"0)1*/%#2*2

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT

,-./0$01-$23/$4!.2/5$6272/6$76$78.946$94-.7/

)().*%3*1*.
Solicitor General

Counsel of Record
$".4%&)#$

Assistant Attorney General
0*(!"(0%(2%#$)&*+$

Deputy Solicitor General
0)(-##*%*+56#%#')++4

Assistant to the Solicitor
General  

#!"$$%+2%0!-.$"#'
0*+3%+2%7+))0*.

Attorneys 
Department of Justice
Washington, D.C. 20530-0001
SupremeCtBriefs@usdoj.gov
(202) 514-2217



8-9

:4/62.1!$;-/6/!2/5

#:;<=>?%@AB8C98D9%>E%$=<F:%DG%H:?:ICFFJ%KI>L=M=<N%<L:
OP=QRK>I<C<=>?% =?<>%<L:%6?=<:S%#<C<:N/%T=<L>U<%<L:%CUV
<L>I=<J%>E%<L:%>T?:I%>E%;>KJI=HL<%U?S:I%<L=N%<=<F:/%>E%;>KV
=:N%>I%KL>?>I:;>ISN%>E%C%T>IW%<LC<%LCX:%M::?%C;YU=I:S
>U<N=S:% <L:%6?=<:S% #<C<:N2Z% % 6?S:I% DG%62#2!2% DA[8C9/
L>T:X:I/%O<L:%>T?:I%>E%C%KCI<=;UFCI%;>KJ%>I%KL>?>I:;>IS
FCTEUFFJ%RCS:%U?S:I%<L=N%<=<F:/%>I%C?J%K:IN>?%CU<L>I=\:S
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#<C<:R:?< 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D
c=N;UNN=>? 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 ]

*2 $L:%.=?<L%!=I;U=<bN%S:;=N=>?%I:CEE=IRN%T:FFV
N:<<F:S%FCT%C?S%S>:N%?><%;>?EF=;<%T=<L%C?J
S:;=N=>?%>E%C?><L:I%;>UI<%>E%CKK:CFN 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 ]

52 $L:%S:;=N=>?%M:F>T%I:KI:N:?<N%<L:%M:N<%I:CS=?H
>E%#:;<=>?%DA[8C9bN%<:`<%=?%F=HL<%>E%<L:%!>UI<bN
S:;=N=>?%=?%Vuality King%C?S%<L:%I:FC<=>?NL=K
M:<T::?%#:;<=>?%DA[8C9%C?S%><L:I%!>KJI=HL<%*;<
KI>X=N=>?N% 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 _

!2 $L:%K><:?<=CF%CSX:IN:%K>F=;J%;>?N:YU:?;:N%<LC<
K:<=<=>?:I%=S:?<=E=:N%KI>X=S:%?>%N>U?S%MCN=N%E>I
<L=N%!>UI<bN%I:X=:T%% 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 DG

!>?;FUN=>? 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 BB

27,</$10$74231-.2./6

!CN:Na

BMG Music%X2%PereZ/%[]B%72BS%^D_%8[<L%!=I2%D[[D9/
;:I<2%S:?=:S/%]A]%62#2%DBA@%8D[[B9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 ]/%@/%G

Bobbs-Merrill Co.%X2%Straus/%BDA%62#2%^^[%8D[A_9 2 2 2 2 2 B/%BA

CBS%X2%Scorpio Music Distribs., Inc./%]@[%72%#UKK2
dG%8)2c2%,C2%D[_^9/%CEE bS/%G^_%72BS%dBD/%dBd%8^S%!=I2
D[_d9% 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 ]/%@

Disenos Artisticos E Industriales, S.A. X2%Costco
Wholesale Corp./%[G%72^S%^GG%8[<L%!=I2%D[[@9% 2 2 2 2 2 2 2 2 BA

EEOC%X2%Arabian Am. Oil Co./%d[[%62#2%Bdd%8D[[D9 2 2 2 2 2 DA

John Wiley & Sons, Inc. X2%Kirtsaeng/
.>2%A_%!=X2%G_^d%8c!,9/%BAA[%&(%^^@dA^G
8#2c2.242%";<2%D[/%BAA[9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D@/%D_
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Lasercomb Am., Inc.%X2%Reynolds/%[DD%72BS%[GA
8d<L%!=I2%D[[A9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 BD

Morton Salt Co.%X2%G.S. Suppiger Co./%^Dd%62#2%d__
8D[dB9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 BD

Parfums Givenchy, Inc.%X2%Drug Emporium, Inc./
^_%72^S%dGG%8[<L%!=I2%D[[d9/%;:I<2%S:?=:S/%]Dd%62#2
DAAd%8D[[]9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 G

Vuality King Distrib., Inc.%X2%L’anZa Research Int’l,
Inc./%]B^%62#2%D^]%8D[[_9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 passim

Sebastian Int’l, Inc.%X2%Consumer Contacts (PTY)
Ltd./%_dG%72BS%DA[^%8^S%!=I2%D[__9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 G

Sony Corp. of Am.%X2%Universal City Studios, Inc./
d@d%62#2%dDG%8D[_d9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D@

United Dictionary Co.%X2 G. & C. Merriam Co./
BA_%62#2%B@A%8D[A_9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 DA

#<C<U<:N%C?S%I:HUFC<=>?a

*US=>%'>R:%+:;>IS=?H%*;</%DG%62#2!2%DAAD et seq2 2 2 2 2 2 Dd

!>KJI=HL<%*;<%>E%D[A[/%;L2%^BA/%^]%#<C<2%DAG] 2 2 2 2 2 2 2 2 2 2 2 D^

!>KJI=HL<%*;<%>E%D[dG/%;L2%^[D/%g%D/%@D%#<C<2%@]B 2 2 2 2 2 2 2 2 D^

!>KJI=HL<%*;<%>E%D[G@/%,UM2%(2%.>2%[dV]^^/%g%DAD/
[A%#<C<2%B]dD%8DG%62#2!2%DAD%et seq.9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D^

$=<2%DG 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 d/%DA/%DD/%DB/%D]/%D@

DG%62#2!2%DA@ 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D/%D@

DG%62#2!2%DA@%8D[G@9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D^

DG%62#2!2%DA@8D9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D@

DG%62#2!2%DA@8^9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D/%^

DG%62#2!2%DAG%8D[G@9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D^

DG%62#2!2%DA[8C9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 passim
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DG%62#2!2%DDA 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 Dd

DG%62#2!2%@AD 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 Dd

DG%62#2!2%@AB 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 B/%D_

DG%62#2!2%@AB8C9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 B/%DB

DG%62#2!2%@AB8C98D9%8#UKK2%--%BAA_9 2 2 2 2 2 2 2 2 passim

DG%62#2!2%@AB8C98B9%8#UKK2%--%BAA_9 2 2 2 2 2 2 2 2 2 DB/%D]

DG%62#2!2%@AB8M9% 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 DB/%D^/%D]

,I=>I=<=\=?H%+:N>UI;:N%C?S%"IHC?=\C<=>?%E>I%-?<:FF:;V
<UCF%,I>K:I<J%*;<%>E%BAA_/%,UM2%(2%.>2%DDAVdA^/
g%DA]8M9/%DBB%#<C<2%dB][ 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 B

D[%!272+2%D^^2B^8C98B9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D@

0=N;:FFC?:>UNa

B%,CUF%1>FSN<:=?, Goldstein on Copyright 8^S%:S2%#UKK2
BAAG9% 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 @

0:FX=FF:%52%.=RR:I%h%cCX=S%.=RR:I/%Nimmer on
Copyright%8I:X2%:S2%BAA[9a

e>F2%B 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 @

e>F2%d 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 DA

d%&=FF=CR%72%,C<IJ/%Patry on Copyright%8BAA[9 2 2 2 2 2 2 2 2 2 2 @

#<CEE%>E%<L:%'>UN:%!>RR2%>?%<L:%iUS=;=CIJ/%_[<L
!>?H2/%DN<%#:NN2/%Copyright Law Revision Part `: 
Supplementary Report of the Register of Copy-
rights on the General Revision of the U.S. Copy-
right Law 8!>RR2%,I=?<%D[@]9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 D^

62!2!2%g%BV^DB%8BAA@9 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 2 BA
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6272/8/!2

D2 #:;<=>?%DA@8^9%>E%$=<F:%DG%HIC?<N%C%;>KJI=HL<%>T?:I
C?%:`;FUN=X:%S=N<I=MU<=>?%I=HL</%DG%62#2!2%DA@8^9/%OPNQUMV
j:;<%<>%N:;<=>?N%DAG%<LI>UHL%DBB/Z%DG%62#2!2%DA@2%%#:;<=>?
@AB8C98D9% KI>X=S:N% <LC<% OP=QRK>I<C<=>?% =?<>% <L:%6?=<:S
#<C<:N/%T=<L>U<%<L:%CU<L>I=<J%>E%<L:%P;>KJI=HL<%>T?:IQ/%>E
;>K=:N%%k%%k%%k%%>E%C%T>IW%<LC<%LCX:%M::?%C;YU=I:S%>U<N=S:
<L:%6?=<:S% #<C<:N% =N% C?% =?EI=?H:R:?<% >E% <L:% P>T?:IbNQ
:`;FUN=X:%I=HL<%<>%S=N<I=MU<:%;>K=:NZ%HIC?<:S%MJ%#:;<=>?



B

D -?%";<>M:I%BAA_/%NL>I<FJ%CE<:I%<L:%;>UI<%>E%CKK:CFN%=NNU:S%<L:%S:;=V
N=>?%M:F>T/%!>?HI:NN%CR:?S:S%#:;<=>?%@AB%>E%<L:%!>KJI=HL<%*;<%<>%CSS
C%N:KCIC<:%KI=XC<:%;CUN:%>E%C;<=>?%CHC=?N<%=RK>I<:IN%>E%K=IC<=;CF%;>K=:N2
#::%,I=>I=<=\=?H%+:N>UI;:N%C?S%"IHC?=\C<=>?%E>I%-?<:FF:;<UCF%,I>K:I<J
*;<%>E%BAA_/%,UM2%(2%.>2%DDAVdA^/%g%DA]8M9/%DBB%#<C<2%dB][2%%$L:%F:H=NFCV
<=>?%CFN>%I:>IHC?=\:S%<L:%:`=N<=?H%KI>X=N=>?N%>E%#:;<=>?%@AB2%%$L:%:`;FUV
N=X:%=RK>I<C<=>?%I=HL<%S=N;UNN:S%MJ%<L:%KCI<=:N%C?S%MJ%<L:%;>UI<%M:F>T/
E>IR:IFJ% ;>S=E=:S% C<% DG% 62#2!2% @AB8C9/% TCN% I:S:N=H?C<:S% CN% #:;<=>?
@AB8C98D92%%*FF%;=<C<=>?N%=?%<L=N%MI=:E%CI:%<>%<L:%CR:?S:S%X:IN=>?%>E%<L:
N<C<U<:%8<>%M:%;>S=E=:S%C<%DG%62#2!2%@AB8C98D9%8#UKK2%--%BAA_992%

DA@8^92%%DG%62#2!2%@AB8C98D92D%%*?S%#:;<=>?%DA[8C9%N<C<:N
<LC</%OP?Q><T=<LN<C?S=?H%<L:%KI>X=N=>?N%>E%N:;<=>?%DA@8^9/
<L:%>T?:I%>E%C%KCI<=;UFCI%;>KJ%>I%KL>?>I:;>IS%FCTEUFFJ
RCS:%U?S:I%<L=N%<=<F:/%>I%C?J%K:IN>?%CU<L>I=\:S%MJ%NU;L
>T?:I/%=N%:?<=<F:S/%T=<L>U<%<L:%CU<L>I=<J%>E%<L:%;>KJI=HL<
>T?:I/%<>%N:FF%>I%><L:IT=N:%S=NK>N:%>E%<L:%K>NN:NN=>?%>E
<LC<% ;>KJ%>I%KL>?>I:;>IS2Z% % DG%62#2!2%DA[8C92% %#:;<=>?
DA[8C9% =N%<L:%;UII:?<%;>S=E=;C<=>?%>E%<L:%OE=IN<%NCF:%S>;V
<I=?:Z%=?=<=CFFJ%I:;>H?=\:S%MJ%<L=N%!>UI<%=?%Bobbs-Merrill
Co.%X2%Straus/%BDA%62#2%^^[%8D[A_92

-?% Vuality King Distributors, Inc.% X2% L’anZa Re-
search International, Inc./%]B^%62#2%D^]/%Dd^VD]B%8D[[_9
8Vuality King9/%<L=N%!>UI<%L:FS%<LC<%#:;<=>?%DA[8C9%:N<CMV
F=NL:N%C?%:`;:K<=>?%<>%#:;<=>?%@AB8C98D9bN%H:?:ICF%MC?%>?
U?CU<L>I=\:S% =RK>I<C<=>?2% % $L:%!>UI<% CFN>% I:;>H?=\:S
<LC<%<L:%E=IN<%NCF:%S>;<I=?:%=?%=<N%;UII:?<%E>IR%OCKKF=:N
>?FJ%<>%;>K=:N%<LC<%CI:%lFCTEUFFJ%RCS:%U?S:I%<L=N%<=<F:2b Z
Id2%C<%D]B%8YU><=?H%DG%62#2!2%DA[8C992% %5:;CUN:%<L:%=RV
K>I<:S% ;>K=:N%C<% =NNU:% =?%Vuality King%T:I:%RC?UEC;V
<UI:S%=?%<L:%6?=<:S%#<C<:N%MJ%<L:%;>KJI=HL<%>T?:I/%N::
id. C<% D^_VD^[/% <L:% ;CN:% S=S% ?><% KI:N:?<% <L:% YU:N<=>?
TL:<L:I%;>K=:N%KI>SU;:S%>U<N=S:%<L=N%;>U?<IJ%;>UFS%M:
OFCTEUFFJ%RCS:%U?S:I%<L=N% <=<F:Z%T=<L=?%<L:%R:C?=?H%>E
#:;<=>?%DA[8C92%%#::%id .%C<%D]d%81=?NMUIH/%i2/%;>?;UII=?H92



^

B2 +:NK>?S:?<% "R:HC/% #2*2/% C% #T=NN% ;>IK>IC<=>?/
RC?UEC;<UI:N% TI=N<TC<;L:N% =?% #T=<\:IFC?S% C?S% N:FFN
<L:R% =?<:I?C<=>?CFFJ/% =?;FUS=?H% =?% <L:% 6?=<:S% #<C<:N/
<LI>UHL% C% ?:<T>IW% >E% S=N<I=MU<>IN% C?S% I:<C=F:IN2% % ,:<2
*KK2% ^C2% % "?% <L:% MC;W% >E% :C;L% TC<;L/% I:NK>?S:?<% :?V
HICX:N%C%NRCFF%F>H>/%TL=;L%=<%;CFFN%<L:%O"R:HC%1F>M:%c:V
N=H?/Z%<LC<%=N%I:H=N<:I:S%CN%C%;>KJI=HL<:S%T>IW%T=<L%<L:
6?=<:S%#<C<:N%!>KJI=HL<%"EE=;:2%%Ibid2%%

+:NK>?S:?<%N>FS%TC<;L:N%>X:IN:CN%<>%C?%CU<L>I=\:S
S=N<I=MU<>I%U?S:I%C?%CHI::R:?<%<>%F=R=<%I:NCF:%<>%NK:;=E=;
<:II=<>I=:N%>U<N=S:%<L:%6?=<:S%#<C<:N2%%,:<2%*KK2%dCm%5I2
=?% "KK2% ^% ?2D2% % $L:% TC<;L:N% T:I:% =RK>I<:S% =?<>% <L:
6?=<:S%#<C<:N%MJ%U?=S:?<=E=:S%<L=IS%KCI<=:N%C?S%T:I:%UF<=V
RC<:FJ%KUI;LCN:S%MJ%K:<=<=>?:I%!>N<;>%&L>F:NCF:%!>IK>V
IC<=>?/%TL=;L%N>FS%<L:R%<>%;>?NUR:IN%=?%!CF=E>I?=C2%%,:<2
*KK2%^CVdC2%%*F<L>UHL%I:NK>?S:?<%CU<L>I=\:S%<L:%=?=<=CF
>X:IN:CN%NCF:/% =<%S=S%?><%CU<L>I=\:%=RK>I<C<=>?%=?<>%<L:
6?=<:S%#<C<:N%>I%<L:%NUMN:YU:?<%S>R:N<=;%NCF:N2%%Id2%C<
dCm%N::%id .%C<%DGC2

+:NK>?S:?<%MI>UHL<%<L=N%NU=<%E>I%;>KJI=HL<%=?EI=?H:V
R:?<%U?S:I%DG%62#2!2%DA@8^9%C?S%@AB8C98D9%C?S%R>X:S%E>I
NURRCIJ% jUSHR:?<2% % ,:<2% *KK2% dC2% % ,:<=<=>?:I% E=F:S% C
;I>NNVR><=>?%E>I%NURRCIJ%jUSHR:?</%CIHU=?H%<LC</%U?S:I
#:;<=>?%DA[8C9/%I:NK>?S:?<bN%X>FU?<CIJ%E=IN<%NCF:%>E%<L:
TC<;L:N%M:CI=?H%=<N%;>KJI=HL<:S%F>H>%:`LCUN<:S%=<N%I=HL<
<>%;>?<I>F%<L:%S=N<I=MU<=>?%>I%=RK>I<C<=>?%>E%<L>N:%;>K=:N2
Ibid.  $L:%S=N<I=;<%;>UI<%HIC?<:S%NURRCIJ%jUSHR:?<%E>I
K:<=<=>?:I%T=<L>U<%:`KFC?C<=>?2%%Id2%C<%D_CVD[C2

^2 $L:%;>UI<%>E%CKK:CFN%I:X:IN:S%C?S%I:RC?S:S%E>I
EUI<L:I%KI>;::S=?HN2%%,:<2%*KK2%DCVDGC2%
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