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miles. 8/11/09 Merits Hearing Tr. at 45. Al Odah would have just traveled on this road to reach
Kandahar, Rather than returning to Pakistan using the road that he had just used, Al Odah
instead followed fJijj instructions and headed away from the border of Pakistan toward
Kabul, traveling approximately 350 miles north. /d According to Al Odah, he still would have
had his Kuwaiti passport and a visa for Pakistan at that point (albeit not a visa from Afghanistan).
There is no logical reason why, if Al Odah wanted to leave Afghanistan, he would not have
traveled back toward Quetta instead of moving deeper into country and toward the conflict that
he allegedly wanted to avoid. Accordingly, the Court does not credit Al Odah’s explanation that
his travels and activities after September 11, 2001, were motivated by his desire to leave
Afghanistan,'
As described above, [
Ex.9 ot 4. [
|
T o - <.
.
1 - ot 5. While Al Odah explained that he

left his possessions with ] to avoid being viewed as an Arab and that he planned to have

-send the items to him once he reached safety in Pakistan, Al Odah subsequently explained

" The Court again emphasizes that Al Odah should not have even been in Afghanistan on
September 11, 2001, according to his statements about taking three weeks of leave from work
and wanting to teach for two weeks. The undisputed evidence in the record reflects that Al Odah
left Kuwait on August 13, 2001. Relying on Al Odah’s statements, he should have left
Afghanistan on August 27, 2001 (two weeks after he left Kuwait), or at the latest September 3,
2001 (three weeks after he left Kuwait).

19

UNCLASSIFIED//FOR PUBLIC RELEASE.



UNCLASSIFIED/FOR PUBLIC RELEASE.

that he lost- address and that he could not remember any part of it. Ex. 13 at 2.

The Government introduced undisputed evidence that al Qaeda followed a standard
operating procedure for those entering al Qaida and Taliban-associated guesthouses. Ex. 2 at 3
(9/19/08 Decl. of-). According to these procedures, individuals were required to
surrender their passports, identification, money, or other travel documents when entering a
guesthouse or safe-house, particularly if they were planning to attend a training camp. Id.; Ex. 3
at 3 (9/19/08 Decl. of D These procedures allowed administrators to exert control over
trainees and prevent them from easily leaving. Ex. 2 at 3. As a consequence, “[m]any detainees
were captured without passports or other identification.” Ex. 3 at 3. Al Odah’s admission that
he surrendered his passport to JJJj associate is consistent with these standard operating

procedures.

A <. 4 o 2; Ex. 9 ot 5. S

— Id. Al Odah admitted that these individuals “carried AK-47s and appeared to

be fighters.” Ex. 14 at 2. Al Odah admitted that i offered him an AK-47 rifle, which Al
Odah accepted. Ex. 13 at 2. The Government submitted evidence that || G

T < (55 (Intelligence Report); Ex. 166 at 4 (Interrogation of

ISN 570).
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A = o - . S
I /2 Al Odah stated that going through the Tora Bora mountains was “the only way to
getfrom Jaalabad to Pakistan.” Ex. 16 ot 3.
Ex.9at 5. American war planes bombed the group, but Al Odah avoided injury. Ex. 13 at2.
S ©x. O 2t 5. After about ten days, Al
Odah and those with whom he was traveling were captured by Pakistani border guards on or
around December 18, 2001. Ex. 29 at 1. The Government presented credible evidence that one
of the persons with whom Al Odah was captured had substantial ties to al Qaeda. Ex. 56 at 1

(1/3/2002 Information Report) (stating that Al Odah was captured with ISN .); Ex. 48 at |

S 1 Ocsh stil had his AK-47 ifle st the

time of his capture.'” Ex.29 at 1.
Based on the foregoing narrative, Al Odah’s admissions against interest include his travel
to Logar at the direction of a Taliban official, the surrender of his passport and other possessions

to an individual associated with -, a member of the Taliban, his meeting with individuals

: Ex. 9 at 5
in later reports he said

that he “surrendered.” See, e.g., Ex. 16 at 4 (“I was not captured by Pakistani forces. [
surrendered.”). Although this distinction is semantic, the Court notes that the other evidence in
the record corroborates Al Odah’s initial characterization of a capture. See, e.g., Ex. 29 at |
(“had Kalashnikov when captured . . . surrendered weapon to Pakistani forces™); Ex. 56 at 1
(““captured by Pakistani officials”). The Court also notes that Al Odah had numerous
opportunities to travel to the border of Pakistan and surrender prior to arming himself and
traveling through the field of battle.
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who appeared to be armed fighters, his acceptance of an AK-47 rifle from one of the fighters, his
travel into the Tora Bora mountains with armed men toward the armed conflict, where he
remained through the Battle of Tora Bora and where he was ultimately captured while carrying
his AK-47. The other evidence surrounding these statements include the recovery of Al Odah’s
passport at a safehouse in Karachi, Pakistan, where someone named was captured (the
same name as the person who gave Al Odah his AK-47), and the fact that Al Odah was captured
along with at least one other individual with ties to al Qaeda. In addition to the foregoing, the
Court emphasizes three other aspects of the evidence warranting consideration.
| First, Al Odah’s statements fail to account for at least one month of his time in
Afghanistan following the September 11, 2001 attacks. In particular, Al Odah indicates that
|
S - o - 5: Ex. 16 ot . [
Y
.
I (¢ [tis undisputed, however, that Al Odah was captured on

or around December 18, 2001. Ex. 29 at 1; Ex. 33. Accordingly, Al Odah’s statements create an
almost two month gap (between October 21, 2001 and December 18, 2001). The necessary
inference is that Al Odah remained in a particular location or locations for at least one month
longer than he revealed in his statements.

Second, the Government introduced evidence that Al Qdah’s travel to Jalalabad and then

'8 Al Odah stated in one interview that he stayed in Logar for twenty days and not one
month, Ex. 14 at 2, but this discrepancy would only create a larger gap in his story.
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to the Tora Bora mountains matched the movements of Taliban and al Qaeda fighters after the
September 11, 2001 attacks. Specifically, Usama bin Laden began to marshal his forces in the
vicinity of Jalalabad in mid-November 2001, Ex. 98 at 97 (United States Special Operation
Command History of Operation Enduring Freedom in Afghanistan), which is approximately the
same time frame that Al Odah fails to have any explanation to account for his location and
activities. Shortly thereafter, bin Laden decided to move his forces info the Tora Bora
mountains, approximately 25 miles south of Jalalabad, “to make a stand prior to the onset of
winter and to defeat American attempts both to capture senior leaders and destroy the
organization.” Id. After as many as 2,000 fighters entered Tora Bora in December 2001,
coalition forces infiltrated the area and American warplanes began a bombing campaign that
redtdebits peak between December 11, 2001 to December 17, 2001 (although the battle is
corf#¥®P&d to have lasted between December 6, 2001 through Decem‘.llaark 18,2001). 8/11/09

Merits Hearing Tr. at 51, 53. Significantly, Al Odah admits that he || G

P | O at ; Ex. 13t 2.

Third, Al Odah’s explanation that he could only reach Pakistan by traveling through the
Tora Bora mountains is not credible. The Government introduced evidence that the shortest and
simplest route from Jalalabad to Pakistan was through the famed Kyber pass, 45 miles from
Jalalabad. 8/11/09 Merits Hearing Tr. at 59. In contrast, the route through the Tora Bora
mountains required a difficult climb into and then through bitterly cold mountains where al
Qaeda and Taliban fighters were making their stand against coalition forces. Id. During the

Merits Hearing, the Court asked Al Odah’s counsel why Al Odah would choose to travel into the
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Tora Bora mountains instead of the traveling through the Kyber pass:

THE COURT: Is your position [] that it would have been more dangerous to have

been an Arab on what looks like a much simpler route [the Kyber pass] than to go

towards the area where you have Taliban and al-Qaeda where they’re likely to be

attacked by the northern alliance or somebody else?
Id at 66. Ultimately, Al Odah’s counsel supplied the following answer:

COUNSEL: [I]t [was] rational to try to stay in places where the government still

controls rather than going to places where the government no longer controls.

And that’s basically what the evidence shows . . . it’s simply not surprising or

incriminating that Mr. Al Odah or any other refugee would try to remain in places

where the Afghani government, the de facto Afghani government, the Taliban,
controlled. The [Government's evidence] showed that there are routes through

the Tora Bora mountains into Pakistan, [and] that the Taliban was still in control

of portions of the Tora Bora mountains.

Id. at 79-80. This exchange encapsulates one of the most significant problems with Al Odah’s
arguments in this case — Al Odah unquestionably had choices. A review of the evidence
demonstrates that he consciously chose to move through Afghanistan at the direction of Taliban
officials and to remain in Taliban-controlled territories (despite being advised that the Taliban
was likely to be attacked), rather than choosing to leave the country knowing that fighting was
likely to occur.

Even if Al Odah’s failure to explain his trip to Afghanistan and his initial choice to meet
with a Taliban official after arriving in Afghanistan could be understood as something other than
a decision to join the Taliban’s forces, the same cannot be said about Al Odah’s choices after
September 11, 2001, when he is advised by a Taliban official that attacks are likely to occur.
From that point forward, Al Odah declined numerous opportunities to leave the country using the

quickest, shortest routes available to him, such as returning to Quetta from Kandahar, traveling to

a border town from Logar, or reaching Pakistan through the Kyber pass from Jalalabad. Al Odah
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declined to travel these routes to safety despite having knowledge of the border areas from his
two months of teaching along the border in 2000, as well as knowledge of the route he used to
enter Afghanistan on his August 2001 trip. Even after he separated from- his initial
Taliban contact, Al Odah continued to take directions from individuals who were associated with
the Taliban and continued to meet and travel with individuals who appeared to be fighters,
despite knowing that attacks on the Taliban were either imminent or underway. He made these
choices while, at the same time, also choosing to surrender his passport, accept a weapon, and
travel with a large group of armed men into the Tora Bora mountains.

At bottom, this evidence reflects that Al Odah made a conscious choice to ally himself
with the Taliban instead of extricating himself frbm the country. His explanation that he chose to
avoid the fighting in Afghanistan but mistakenly ended up carrying a weapon in the Tora Bora
mountains during the Battle of Tora Bora becomes increasingly incredible each time the evidence
reveals that he moved ever closer to the ﬁghﬁpg and repeatedly accepted directions from those
affiliated with the Taliban. Based on all of the evidence in the record, the Court concludes that
the only reasonable inference is that Al Odah made a conscious decision to become a part of the
Taliban’s forces, and not that he became innocently ensnared in fighting after unsuccessfully

attempting to leave the country.

In summary, Al Odah has admitted that he sought to meet with a Taliban official upon his
arrival in Afghanistan; that he was subsequently brought by a Taliban official to a Taliban-
operated camp near Kandahar, Afghanistan; that he took one day of training with an AK-47 rifle

at this camp; that the Taliban official sent him to stay with an associate in Logar, Afghanistan,
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after September 11, 2001; that he surrendered his passport and other possessions to this
individual; that he met with individuals who were armed and appeared to be fighters, that he
accepted an AK-47 from these individuals; and that he traveled with his AK-47 into the Tora
Bora mountains, remained there during the Battle of Tora Bora, and was captured shortly
thereafter by border guards while still carrying his AK-47. The Government has also presented
evidence raising a credible inference that Al Odah traveled to Afghanistan for the purpose of
fighting with the Taliban and not for the purpose of teaching for two weeks, as well as credible
evidence that Al Odah’s movements throughout the country were consistent with someone who
was taking orders from the Taliban and who decided to join the fight against coalition forces. In
almost every significant respect, Al Odah has failed to provide credible explanations for his
travel to Afghanistan and the choices he made as to his movements and activities within
Afghanistan. Taken as a whole, the Court finds that this record makes it more likely than not that
Al Odah became part of the Taliban’s forces. Accordingly, the Court shall deny his petition for
habeas corpus.'

C. Al Farouq

As described above, the evidence supporting the Court’s decision that Al Odah more

likely than not joined the forces of the Taliban is supported by, among other evidence, his

17 The Court notes that the Government presented certain other evidence during the
course of the Merits Hearing, which the Court does not reach for purposes of this decision. This
evidence includes eye witness identifications of Al Odah by David Hicks and,
which are far more attenuated, and require far more inferences, than the evidence on which the
Court has relied in this case.

Mutairi v.
Aug. 3, 2009).
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admission that he attended a Taliban-run camp outside of Kandahar, where he took one day of
AK-47 training. While Al Odah’s admission that he attended an unidentified Taliban-run camp
supports the Government’s evidence (and is part of the record evidence the Court has found
sufficient for the Government to meet its burden in this case), evidence that the unidentified
Taliban camp was, in fact, Al Farouq, al Qaeda’s primary Afghan basic training facility, would
further strengthen the Government’s evidence. In this respect, the Government presented four
areas of evidence that lead the Court to conclude that the camp Al Odah attended was more likely
than not Al Farouq.

First, Al Farouq was located outside of Kandahar, Ex. 3 at 3 (9/16/08 Decl. ofj D
N :x. Oat4. As
discussed above, the Government submitted evidence establishing that some individuals traveled

along the same route to Kandahar as Al Odah (Dubai, Karachi, Quetta, Spin Buldak, Kandahar).

I :x 68 at 2; Ex. 80 at 2.

Second, the undisputed evidence in the record is that individuals attending Al Faroug

received training on AK-47 rifles early in the Al Farouq training program. Ex. 74 at 1 [}

S r-ivcd at Al Faroug for two weeks . . .l claims

that he only trained on the Kalashnikov”); Ex. 22 at 9 (Aug. 2002 Interrogation of John Walker

Lindh) (“The training at the Al-Farouq camp lasted approximately six to seven weeks . . . and the
training was divided into courses. Weapons training lasted three weeks, and included training on
the AK-47 Kalashnikov”); Ex. 23 at 1 (2/21/03 Interrogation of David Hicks) (“[a]ll students that

take the basic training class at Al Farouq get the same type of training, [which includes] . . . [t]wo
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weeks of weapons training - students shoot approximately 40 rounds.”); Ex. 67 at 3-

A (-ilc ot the Al-Faronq camp QN ves
rsined on the Kalishaikov) f
S .o ¢

Third, the undisputed evidence in the record is that Al Farouq was evacuated shortly after
September 11, 2001 attacks, and that many of the individuals attending the camp did not
complete training but were marshaled north toward Kabul, Jalalabad, and the Tora Bora
mountains. Ex. 22 at 2 (Aug. 2002 Interrogation of John Walker Lindh) (“When the attacks
occurred, the Arabs conducting the training gave them three options. The first option was to go

to Kabul, the second was to go to an airport outside of Kabul[,] and the third was to go to the

mountains"); Ex. 69 a 1 (Y A

R /s described above, Al Odah stated that he arrived at the camp or

in the Kandahar area on September 10, 2001, and left after only one day of training at the camp,

moving north in response to- instructions — matching the movements of the trainees at Al
Farouq during the same time period.

Fourth, the record is replete with evidence that one of the trainers at Al Farouq was
named [l Ex. 67 at 3 QI vas described as the person who headed the prayers at the

camp and also one of the trainers.- was the primary trainer who instructed [the detainee]
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on the Kalishnikov”); Ex. 68 at 2-3
B): Ex. 69 2t 2

) = 70 - 2

4N E<- 73 at 4 vnit's trainer was a man whose ‘code name’ was-).
s describod sbov
P NNRASA—————————m

During the Merits Hearing, Al Odah’s counsel argued that the Taliban official who
transported Al Odah to the camp outside of Kandahar was not the same person as the trainer at
Al Farouq for two reasons. First, Al Odah’s counsel explained that Al Odah identified someone

named [l whercas the evidence in the record reflected that other detainees identified

the Al Farouq trainer as (||| | | Sl This argument fails. As an initial matter{JJijl

Y . 65 o1 2

T - ocitionally I = identified by other detainees as

S = others as[J N ¢ ven though Al Odah’s counsel does not claim that these
detainees are identifying different people. In fact, one intenogation report even identifies

as a “code name.” Ex. 73 at4. Finally, the Government submitted evidence that
individuals whose true names include neither an “al” nor an “abu’ may nevertheless include such
terms when constructing an alias or other name variants. See Ex. 6 at 5 (9/19/08 Decl. of-

B - ccordingly, the Court is not persuaded that Al Odah’s Taliban guide

was not- because Al Odah referred to him as-
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The second argument made by Al Odah’s counsel was that the physical descriptions differ

between the [ described by Al Odah and the§JJJJJJ described by other detainees. This

s partally corect. [

— Ex. 9 at 4. There are two other descriptions of-in the record. Ex. 73 at 4

- in his late twenties, was approximately 60 inches tall with a thin buld. - was

fluent in Arabic but was unsure of his nationality”); Ex. 70 at 2 _

|
|
_ Al Odah argues that these descriptions differ with
respect to- height (tall, short, and average), and hair color (black, brownish red). While
the Court agrees that these constitute differences between the descriptions, the Court emphasizes
tha_ name, national origin, beard length, and age, are consistent. The Court finds that
these consistencies (particularly name and national origin) are much more significant than the
differences identified by Al Odah’s counsel involving height and hair color, which are relative
descriptions. Based on this record, the Court finds that it is more likely than not that Al Odah
and the other detainees were describing the same
Finally, Al Odah’s counsel argued during the Merits Hearing that Al Odah could not have

attended Al Farouq because the camp he described did not match the physical description of Al
Faroug. As support, Al Odah relics on the statement of an analyst in one of Al Odah’s

interrogation reports, reflected as follows:
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Ex. 54 at 4_ Al Odah’s counsel is correct that the assessment

by this analyst, in the context of Al Odah’s statement, must be considered in the context of the
evidence in the record.

Upon consideration of the entire record, the Government has submitted evidence showing
that some individuals traveled to Afghanistan using the same route as Al Odah and that they were
traveling to Al Farouq; that AK-47 training was an early part of the Al Farouq training program;
that Al Farouq was evacuated shortly after September 11, 2001, when trainees were sent north
toward Kabul, Jalalabad, or the Tora Bora mountains; and that the individual who transported Al
Odah from the Afghanistan-Pakistan border to a camp outside of Kandahar was likely a trainer at
Al Farouq. Through Al Odah’s admissions, the Government has also submitted evidence that Al
Odah was brought to a camp outside of Kandahar (where Al Farouq was located) on or around
September 10, 2001; that he received one day of training on an AK-47; that he was shortly
thereafter evacuated and directed to travel north to Logar (a province just south of Kabul); and
that he eventually traveled to Jalalabad and the Tora Bora mountains. In contrast, Al Odah has
identified evidence in the record suggesting that the description Al Odah provided to an
interrogator of the camp that he visited did not match the physical description of Al Farouq.
After weighing all of the evidence in the record, the Court finds that the camp to which Al Odah
was transported by- was more likely than not Al Farouq. When this evidence is considered

in the context of Al Odah’s travel north at the direction offfjfj and Al Odah’s subsequent
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activities described above, the Court finds that it is more likely than not that Al Odah became
part of the forces of the Taliban and al Qaeda.

In summary, the Court finds that the Government has met its burden based on the
evidence in the record without specifically identifying that the Taliban-run camp attended by Al
Odah was, in fact, Al Farouq. Nevertheless, the Cdurt also finds that it is more likely than not
that the camp was Al Farouq, which also makes it more likely than not, when combined with the
- other evidence in the record, that Al Odah became a part of the forces of the Taliban and al
Qaeda.

III. CONCLUSION

Because the Government has met its burden by a preponderance of the evidence in this
case, the Court shall DENY Al Odah’s petition for habeas corpus.
Date: August 24, 2009

/s/

COLLEEN KOLLAR-KOTELLY
United States District Judge
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