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that is, to discontinue an entire line of business.
Obviously, this was no choice at all. The payments of
the markup were obtained only by coercion; they were
paid under protest; and thus they hardly can be said
to have been voluntary.” See also United States v.
Williams, 514 U.S. 527, 532 (1995) (“Assumpsit
refund actions were unavailable to volunteers, a limit
that would not have barred Williams because she
paid under protest.”) (citing Philadelphia v. Collector,
5 Wall. 720, 731-732, 18 L. Ed. 614 (1867)) (“Where
the party voluntarily pays the money, he is without
remedy; but if he pays. it by compulsion of law, or
under protest, or with°notice that he intends to bring
suit to test the validity of the claim, he may recover it
back. . ..”). Other authorities similarly support the
view that a party reserves its rights when it enters
~ into an agreement “under protest.” For example, this
case is analogous to the circumstances confronted by
-the Alabama Supreme Court in Ex Parte Wright, 443
So.2d 40 (Ala. 1983), where public school teachers
who signed new contracts “under protest and duress”
argued that the contracts violated the Alabama
Teacher Tenure Act. The Act created permanency of
teacher employment by providing that cancellation of
a teacher’s contract can only be based on grounds set
forth in the Act pursuant to the procedure in the Act.
443 So.2d at 42. The Court of Civil Appeals concluded
that by signing the contracts the teachers had con-
sented to the changes. Id. at 41. The Court of Civil
Appeals’ decision, the Alabama Supreme Court noted,

© . “in effect would mean that the teachers, by signing a

new contract, waived any rights they had to protest
the partial cancellation.” Id. at 42. The Alabama
Supreme Court rejected the reasoning of the Court of
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Civil Appeals, noting that “ordinary contract princi-
ples do not control when they conflict with the intent
of the tenure law.” Id. at 41. Further, the Supreme
Court noted that even if it could find that the teach-
ers did agree to the new contract, “we would apply
the principle that an attempted waiver of the protec-
tion afforded by teacher tenure laws is ineffectual on
public policy grounds.” Id. at 42. See also Uniform
Commercial Code § 1-207(1) (1990) (“A party who
with explicit reservation of rights performs or prom-
ises' performance or assents to performance in a
manner demanded or offered by the other party does
not thereby prejudice the rights reserved. Such words
as ‘without prejudice,” ‘under protest’ or the like are
sufficient.”). | | |

‘That the court was disquieted by its ruling is
clear from its observation of “limited scope of the
PMPA” and more specifically from the first of the
“unexpected consequences” the court found looming
as a potential problem.

'The first is that franchisors will conform
their behavior to the letter of the law but

still use their position of power to impose

‘their will on franchisees. The statute is of-
course not a panacea and cannot be faulted

for what it fails to do. But some statutory

protection is worse than none when it serves

a protective cover for the very misdeeds it
purports to eliminate.

App. 31.

The First Circuit’s apparent deferral to the
“limited scope of the PMPA” finds no berth in the text
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~of the Act. The plain language of the Act does not
foreclose a claim for constructive renewal. The fault
lies not with the Act but rather with the court’s
cramped interpretation which - effectively relegates
the purpose of the statute to the sidelines. The court’s
reasoning is hardly an attempt to produce a harmoni-
ous reading of the statutory language and intent. A
remedial statute like the PMPA is to be liberally and
beneficently construed. Seahorse Marine Supplies v.

- Puerto Rico Sun Oil Co., 295 F.3d 68, 73-74 (1st Cir.

2002). See also Dennis v. Higgins, 498 U.S. 439, 443
(1991); Atchison T. & S.F.R. Co. v. Buell, 480 U.S.
557, 562 (1987) (“We have recognized generally that
the FELA is a broad remedial statute, and have
adopted a ‘standard of liberal construction in order to
accomplish [Congress’] objects.””) (quoting Urie v.
Thompson, 337 U.S. 163, 180 (1949)). Instead, the
opinion strikes a discordant tone with the court
figuratively throwing up its hands over the perceived
limited scope of the PMPA.

This Court’s recent decision in Dada v. Mukasey,
128 S.Ct. 2307, 2317 (2008) is instructive. Dada
involved two provisions of the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996
(“IIRIRA”). The statute provides that every alien
ordered removed from the United States has a right
to file a motion to reopen his or her removal proceed-
ings. 128 S.Ct. at 2315-16. It also provides that
‘an alien may request voluntary departure and if
granted, the alien is required to depart within the
period prescribed by immigration officials, which
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cannot exceed 60 days. Failure to depart within the
prescribed time renders the alien ineligible for cer-
tain forms of relief, including adjustment of status,
for a period of ten years. Id. at 2313-15. An Immigra-
tion Judge found Dada to be removable but granted
his request for voluntary departure. The Board of
Immigration Appeal affirmed and ordered Dada
to depart within 30 days. Two days before the
expiration of the 30-day period, Dada sought to
withdraw the request for voluntary departure and to
reopen the removal proceedings. Id. at 2311. Two
months after the voluntary departure period had
expired, the motion to reopen was denied on the
ground that Dada had overstayed his voluntary
departure period. The Fifth Circuit ultimately af-
firmed. This Court granted certiorari to resolve the
disagreement among the courts of appeals. The
Government argued that by requesting and obtaining
permission to voluntarily depart, the alien knowingly
surrenders the opportunity to seek reopening. Id. at
2316. Looking to the statute, this Court acknowl-
edged that there was no ambiguity: the period within
which the alien must depart voluntarily “shall not be
valid for a period exceeding 60 days.” 8 U.S.C.
§ 1229¢(b)(2). As the Court noted, however, “[iln
determining the meaning of a statute, we look not
only to the particular statutory language, but to the
design of the statute as a whole and to its object and
policy.” 128 S.Ct. at 2317 (quoting Crandon v. United
States, 494 U.S. 152, 158 (1990) (citing K-Mart Corp.
v. Cartier, Inc., 486 U.S. 281, 291 (1988) and Pilot Life
Ins. Co. v. Dedeaux, 481 U.S. 41, 51 (1987))).
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Noting that “la]bsent tolling or some other reme-
dial action,” the alien who is granted voluntary
departure but “whose circumstances have changed in
a manner cognizable by a motion to reopen is between
Scylla and Charybdis.” 128 S.Ct. at 2318. As the
purpose of the motion to reopen is to ensure a proper
and lawful disposition, this Court noted it was reluc-
tant to assume that the statute was designed to
remove this important safeguard and particularly so
when the plain text revealed no such limitation.
Accordingly, the Court ruled that to safeguard the
right to pursue a motion to reopen for voluntary
departure recipients, the alien must be permitted to
withdraw unilaterally a voluntary departure request
before expiration of the departure period without
regard to the underlying merits of the motion to
reopen. Id. at 2319-20.

Here, in rejecting the constructive nonrenewal
claim, the First Circuit made the same mistake the
Fifth Circuit did in Dada - it failed to consider “the
design of the statute as a whole and to its object and
policy.” 128 S.Ct. at 2317. The First Circuit’s error is
compounded by the fact that here, unlike in Dada,
there is no express language mandating the proce-
dural approach ultimately required by the circuit.

Finally, the First Circuit’s analysis of the con-
structive termination claim is incompatible with the
petitioners’ constructive nonrenewal claim. The court
recognized that “fwlhere a franchisor has breached its
obligations to the franchisee such that the franchisee
faces the effective termination of the franchise, the
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- PMPA must treat that as a termination of the fran-
chise.” App. 26. And in this case it was clear given the
elimination of the rent subsidy and the proposed new
Motiva leases further increasing the dealers’ rents
and made on a take-it-or-leave-it basis, that the
petitioners effectively faced the termination of its
- franchise relationship. Dersch, 314 F.3d at 871
(Cudahy, J., dissenting) (cause of action for construc-
tive renewal arose “when Shell made its take-it-or-
leave-it offer of renewal containing the contract terms
that violated [§2802(b)(3)].” (footnote omitted)). What
was said by the court of appeals in this case with
respect to constructive termination is equally appli-
cable to petitioners’ constructive nonrenewal claim.
“To require an actual abandonment of years of work
and investment before we recognize a right of action
under the PMPA would be unreasonable. The ‘con-
gressional plan would be frustrated by requiring a
franchisee to go out of business before invoking the
protections of the PMPA.” App. 23 (quoting Pro
Sales, 792 F.2d at 1399).

C. The Petition Raises A Question Of Broad
And Immediate Impact On The Industry.

As noted, this Petition raises a question of impor-
tance to the petitioners, whose award of damages for
the constructive nonrenewal claim totaled over $1
million, to the many dealers still waiting to try their
claims, and in a real and immediate sense to the tens
of thousands of independent service station dealer/
franchisees across the country whose livelihood and
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long-term investment in their franchises are inexora-
bly tied to the PMPA. This Court’s decision will be felt
immediately by franchisors and franchisees across
the country and will provide much-needed guidance
on this unsettled question of statutory interpretation.
This Court has not had occasion to construe the
PMPA, and the petition sought would provide the
Court the opportunity to provide definitive guidance
on the reach of the Act.

¢

CONCLUSION

The petition for a writ of certiorari should be
granted.
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