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Petitioners thereafter filed their Petition, limit-
ing their request for review as stated above, and
abandoning all other issues. (Petition [“Pet.”], 9.)

&
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REASONS FOR DENYING THE PETITION

I. The Petition Seeks Review Of An Issue
Not Raised In This Action.

There are many reasons why this Court should
deny Petitioners’ request for review, but the first is
that it seeks review of an issue that, before now, was
neither raised by the Petitioners nor litigated by the
parties below.

Specifically, nowhere in Petitioners’ operative
Complaint did they raise the issue for which they
seek review: whether the Respondents were required
by the Fifth Amendment to provide them with notice
that any compelled statement could not be used
against them in a criminal proceeding and that if
they refused to provide such a statement they could
be subject to administrative discipline. Because the
issue was not raised by Petitioners’ pleading, it was
never the subject of discovery by the parties.

For example, nowhere did the parties fully de-
velop a record about what notice was or was not
provided the Petitioners (or their legal counsel, with
whom Respondents communicated), including whether
they were given the notice that they now contend is
constitutionally required. Petitioners pursued their
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claims in the District Court for more than two years,
but the parties never addressed this issue, nor obvi-
ously related issues such as if notice was provided, to
whom? When? What was the substance of the notice?
What was the response? Also, if no notice was pro-
vided, why? If not, did any harm result?

The foregoing explains why, in the Court of
Appeals, Petitioners never raised (properly or other-
wise) the issue of what notice, if any, is constitution-
ally required. Nowhere was the issue raised as an
issue in their Opening Brief to the Court of Appeals,
as required by the applicable appellate rules. See,
e.g., Fed. R. App. Proc., Rule 28(a)(5)-(9) (requiring an
appellant’s opening brief to contain a statement of the
appellate issues); Reed-Goss v. Astrue, 2008 U.S. App.
LEXIS 18205 at *4 (9th Cir. 2008) (“[the plaintiff’s]
claim that [the administrative law judge] failed to
discuss her alleged inability to perform work on a
sustained basis was not raised in the district court
and is therefore waived”); Ritchie v. United States,
451 F.3d 1019, 1026 n. 12 (9th Cir. 2006) (argument
waived because it was not raised in district court);
Butler v. Curry, 528 F.3d 624, 642 (9th Cir. 1998)
(waiver where appellant failed to raise issue either in
the district court or in opening brief, but instead
raised issue for first time at oral argument); North-
west Acceptance Corp. v. Lynnwood Equipment, Inc.,
841 F.2d 918, 923 (9th Cir. 1988) (citing Fed. R. App.
Proc., Rule 28). Also, nowhere was the issue discussed
in the body of Petitioners’ Opening Brief or in their
Reply Brief.
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Instead, the issue about which Petitioners now
seek review was raised for the very first time by the
judge who dissented from the Panel’s ruling (App.
30a), which was only briefly responded to by the
majority in a footnote. (App. 19a-20a.) This is cer-
tainly not the manner in which purportedly impor-
tant issues of law can or should be brought to this
Court for adjudication. The Federal Rules of Civil
Procedure and the Federal Rules of Appellate Proce-
dure set forth how litigants can and must raise issues
and claims for resolution by the federal courts, and
failure to do so deems the matter waived. The long-
standing case law of this Court is in accord. See, e.g.,
Cooper Industries, Inc. v. Aviall Services, Inc., 543
U.S. 157, 169, 125 S.Ct. 577, 585 (2004) (“We ordinar-
ily do not decide in the first instance issues not
decided below.”); Adarand Constructors, Inc. v. Mi-
neta, 534 U.S. 103, 109, 122 S.Ct. 511 (2001) (per
curiam); United States v. Mendenhall, 446 U.S. 544,
551-552, n. 5, 100 S.Ct. 1870 (1980); Pennsylvania
Dept. of Corrections v. Yeskey, 524 U.S. 206, 212-213,
118 S.Ct. 1952, 1956 (1998) (“Petitioners raise this

question in their brief ... but it was addressed by
neither the District Court nor the Court of Ap-
peals. . .. ‘Where issues are neither raised before nor

considered by the Court of Appeals, this Court will
not ordinarily consider them.”) (quoting Adickes v.
S.H. Kress & Co., 398 U.S. 144, 147, n. 2, 90 S.Ct.
15698, 1602, n. 2 (1970)); Dothard wv. Rawlinson, 433
U.S. 321, 323, n. 1, 97 S.Ct. 2720, 2724, n. 1 (1977)
(holding that a constitutional issue is not properly
before this Court where the issue had not been raised




15

in the district court); Travelers Cas. & Sur. Co. of
America v. Pacific Gas & Elec. Co., ___ U.S. ___, 127
S.Ct. 1199, 1207 (2007) (“In any event, we ordinarily
do not consider claims that were neither raised nor
addressed below . . . and PG & E has failed to identify
any circumstances that would warrant an exception
to that rule in this case. We therefore will not con-
sider these arguments.”).

Here, Petitioners have not properly presented —
below or to this Court — the issue about which they
now seek review. The record, factually or legally, was
never developed in the District Court. When seeking
review by this Court, Petitioners have the important
affirmative duty to show that they have satisfied all
of the procedural and substantive prerequisites
necessary for review. Here, Petitioners have not met
this fundamental burden.

II. This Court Declined To Review This Issue
Last Term.

Last term, this Court declined to review a First
Circuit decision in which no Fifth Amendment viola-
tion was found where the plaintiff was charged with
failure to cooperate after he and his attorneys were
advised that he did not face criminal prosecution, and
yet the plaintiff did not answer questions during an
administrative investigation. Sher v. U.S. Department
of Veterans Affairs, 488 F.3d 489 (1st Cir. 2007), cert.
denied, ___ U.S. __, 128 S.Ct. 1924 (2008). The
dissenting opinion in Sher called for the adoption of a
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rule that a government employer is required to advise
an employee of his rights and obligations before he
can be disciplined for maintaining his silence — as did
the dissenting opinion below. Id. at 509-513.

No significant legal developments have occurred
since this Court denied the Petition for a Writ of
Certiorari in Sher. Accordingly, this Petition should
be denied for this reason alone.

HI. The Petitioners Were Not Punished For
Exercising Their Fifth Amendment Rights.

Another reason to deny the Petition is that it is
based on a faulty premise: that Petitioners were
punished for exercising their Fifth Amendment
rights. Petitioners’ assertion was properly rejected by
both the District Court and the Court of Appeals.

First, the undisputed evidence was that Petition-
ers and the other employees were temporarily reas-
signed until they could be cleared of wrongdoing,
regardless of whether they gave the Department a
statement or not. (1 ER 64:1-8, 65:14-25.) Also, the
intent was never to punish any of the involved em-
ployees, but to protect the public, the deputies, and
the Department. (1 ER 82:22-28.)

Second, Petitioners never proved with admissible
evidence their unsubstantiated claims of “punish-
ment.” For example, with respect to the Station






