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INTRODUCTION

Pursuant to Supreme Court Rule 44.1,
Mohammad Munaf, Shawqi Omar, and their next
friends (“the Habeas Petitioners”) respectfully seek
rehearing of Part IV.A of this Court’s decision issued
June 12, 2008 (“the Opinion”). Habeas petitioners are
acutely aware of the extraordinary nature of such
relief. But rehearing is warranted in this case for two
reasons: the Opinion’s assumption of facts in the
absence of a record or decision below, and the grave
and unintended repercussions that the Opinion will
have for overseas Americans’ core Due Process rights.

First, the crux of the Court’s argument appears to
depend on factual assumptions that no lower court
adjudicated, and that remain hotly contested. Most
importantly, the Opinion is centered on the existence
of an Iraqi interest in criminal prosecution of the
Habeas Petitioners. The evidence in the record does
not adequately substantiate this interest as to either
Mr. Munaf or Mr. Omar. Accordingly, the Court
should grant rehearing to allow adjudication of these
issues and remand to lower federal courts for appro-
priate factual determinations.

Even if the Court were unwilling to rule for the
habeas petitioners on this ground, the Court should
at the very least correct the factual assertions in the
opinion that are not supported by the record. As the
Court noted, the Habeas Petitioners may lodge chal-
lenges under the substantive component of the Due
Process Clause and the Foreign Affairs Reform and
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Restructuring Act of 1998 (“FARR Act”), div. G, 112
Stat. 2681-761, such that the state of the factual
record may be relevant in regard to those claims. See,
e.g., Securities & Exch. Com. v. Dexel & Co., 349 U.S.
910, 913 (1955); Slochower v. Bd. of Higher Educ.,
351 U.S. 944 (1956); see also Maryland for the Use of
Levin v. United States, 382 U.S. 159 (1965) (granting
rehearing as to clarify the need for further proceed-
ings below on unresolved issues).

Second, the Court should grant this petition for
rehearing in light of the consequences of its Opinion
for core constitutional rights of U.S. citizens overseas.
Even as limited by the Court, the Opinion may have
substantial and deleterious unintended effects on
large categories of innocent persons swept up into
military detention, including dependents of military
personnel, journalists, and aid workers. It would
allow the Government to avoid meaningful review
when detaining a citizen overseas merely by claiming
an intention to transfer the citizen to another sover-
eign. Cf. Hamdi v. Rumsfeld, 542 U.S. 507, 530 (2004)
(plurality opinion) (noting the “very real” risks to
constitutional rights of journalists and humanitarian
workers in the context of foreign countries in which
conflict activities are ongoing). The risk of erroneous
deprivation of liberty does not diminish because
midway through a detention the Government decides
to hand a person over to another sovereign that has
no interest in prosecuting him or her.
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I. The Court Should Grant Rehearing In
Order To Correct Factual Misapprehen-
sions In Its Opinion.

Both the Court’s opinion and Justice Souter’s
concurring opinion stress the fact-bound nature of the
June 12, 2008, decision. Munaf v. Geren, 128 S. Ct.
2207, 2221 (2008); id. at 2228 (Souter, J., concurring).
The Opinion, however, relies on factual assumptions
regarding several sharply contested matters crucial
to the final judgment without the benefit of briefing,
a hearing, or any findings below. The Court should
therefore grant rehearing and clarify that its Opinion
is not a substitute for whatever findings may be made
in the future by the lower courts. It should then
remand for an adjudication of facts on which the
judgment depends. At the very least, it should clarify
that the Opinion has not substituted legal conclusions
for whatever findings lower courts make in the fu-
ture.

In dismissing a habeas petition on the merits “for
failure to state a claim,” Munaf, 128 S. Ct. at 2220
(internal citation omitted), the habeas petitioner’s
allegations must be “taken as admitted.” Jenkins v.
McKeithen, 395 U.S. 411, 421 (1969). The Opinion
inverts this standard by relying on unsupported
assertions by the Government as the ground of deci-
sion. This is of special concern because, as the Court
recognized, it was “proceed[ing] further” than any of
the lower courts in these cases — i.e., reaching issues
on which no findings of fact exist. Munaf, 128 S. Ct.
at 2219. '






