














or more attorneys ... in accordance with subsections (b) through (f).”*?

This law has historically provided that legal representation shall extend to
clemency proceedings as delineated in subsection (e):*3

Unless replaced by similarly qualified counsel upon the attorney’s own

motion or upon motion of the defendant, each attorney so appointed

shall represent the defendant throughout every subsequent stage of

available judicial proceedings ... and shall also represent the

defendant in such competency proceedings and proceedings for

executive or other clemency as may be available to the defendant.
Consistent with this Court’s decision in McFarland v. Scott,'* the overriding policy
concern of former §848(q) and current §3599 is that capital proceedings are grave
and complex and indigent capital defendants must have competent representation.
The court of appeals nonetheless held that its 2003 decision in House v. Bell,*
addressing former §848, foreclosed habeas counsel’s representation of Mr. Harbison
in state clemency proceedings.’® Given this Court’s concern to protect the right to
counsel, initially granted by Congress in §848, it is safe to assume that Congress
“did not intend for the express requirement of counsel to be defeated in this

manner.”?’

218 US.C. §3599(a)(2) (emphasis added). In 2006, Congress re-codified, verbatim, former 21
U.S.C. §848(q)(4)(B) at 18 U.S.C. §3599(a)(2).

1318 U.S.C. §3599(e)(formerly 21 U.S.C. §848(q)(8))(emphasis added).
1512 U.S. 849, 855 (1994)
15332 F.3d 997, 998 (6% Cir. 2003).

Harbison v. Bell, 2007 WL 128954 (E.D. Tenn. Jan. 16, 2007) (App.B, p.App-017-App-019);
Harbison v. Bell, 503 F.3d 566, 570 (6™ Cir. 2007) (App.A, p.App-004).

"Woodford v. Garceau, 538 U.S. 202, 209 (2003)(quoting McFarland 512 U.S. at 856).
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The court of appeals’ reliance on House to deny Mr. Harbison’s request for
clemency counsel was misplaced. The House case did not involve a request for
clemency counsel. Instead, counsel requested permission to appear in a state court
post-conviction proceeding. In denying this request, the House Court discounted the
plain meaning of some of the words in the controlling statute (former §848(q)(4)(B)),
by noting the provisions about federally appointed counsel appearing in state
proceedings were “dealt with at the tail end of a session as the legislation was
being approved at the last moment.”®

The lower court’s extension of House to the clemency counsel request in this
case contradicts not only the plain language of the statute but also subsequent
Congressional activity. The House Court’s skepticism about Congressional intent
when enacting 21 U.S.C. §848, which was at the heart of its ruling, has now been
alleviated by the fact that Congress re-enacted, as 18 U.S.C. §3599, the exact same
language whose plain meaning the House court had questioned.

That Congress meant what it said, that is, that counsel must continue in
clemency, is confirmed by the recent re-codification, verbatim, of §848(q)(8) at 18
U.S.C. §3599(e). Prior judicial decisions regarding statutory provisions at issue
have “special force” in statutory interpretation because Congress remains free to

alter statutory language when the courts incorrectly interpret Congressional

8 House, 332 F.3d at 999 (quoting King v. Moore, 312 F.3d 1365, 1367-68 (11 Cir. 2002)).
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intent.' Congress was aware of the competing decisions of the Eighth and Tenth
Circuits versus the Fifth, Sixth and Eleventh Circuits concerning the scope of
counsel’s representation under §848.?° And Congress passed 18 U.S.C. §3599(a)(2)
and §3599(e), which contain the identical, unambiguous language from §848
mandating clemency representation. See P.L. 109-177, §222. Had Congress wanted
a rule different from the one expressed by the language of §848, or the rule from the
Tenth Circuit in Hain, Congress would have changed the wording of §3599 to
eliminate any reference to clemency in §2254 cases. Congress did not do so. Unlike
the circumstances surrounding the enactment of §848 as alleged by the Circuits on
the opposite side of the Hain ruling, and upon which was inferred carelessness in
legislative drafting, one cannot conclude that Congress acted hastily or
unknowingly in passing §3599. Congress expressly re-legislated the exact same
language from §848 regarding clemency counsel. There is no doubt that federally
appointed counsel “shall also represent the defendant in ... proceedings for executive
or other clemency.”*

The court of appeals departed from the standard rule of statutory

construction that, because the statute is not ambiguous, it must be interpreted

according to its plain meaning. As the Tenth Circuit explained when addressing

Y Patterson v. McLean Credit Union, 491 U.S. 164, 172-73 (1989).
O Hain, 436 F.3d at 1172; see also Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 184-85

(1988)(courts must presume Congress is knowledgeable about existing law pertinent to the
legislation it enacts.).

2118 U.S.C. §3599(e)(emphasis added).
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former §848:%

One need look no further than the statute’s plain language to see that
Congress has directed that counsel appointed to represent state death
row inmates during § 2254 proceedings must ‘represent the defendant
throughout every subsequent stage of available judicial proceeding’
including ‘proceedings for executive or other clemency as may be
available to the defendant.’ When Congress required attorneys
appointed to represent § 2254 petitioners to pursue ‘proceedings for
executive or other clemency’ it must have meant state clemency
proceedings given that federal officials have no authority to commute a
state court sentence . ..

The Hain court acknowledged a circuit split on the issue but concluded, “we
nonetheless see no other logical way to read the statute.”®® The court also found it
entirely plausible that “Congress did not want condemned men . . . to be abandoned
by their counsel at the last moment and left to navigate the sometimes labyrinthine
clemency process from their jail cells, relying on limited resources and little
education in a final attempt at convincing the government to spare their lives.”**

Congress has shown the Tenth Circuit is correct. Congress plainly

authorized federally-funded clemency counsel when it re-codified former §848 as 18

2Hain, 436 F.3d at 1172.

2Id. The court in Hain noted the Sixth Circuit’s decision in House v. Bell, 332 F.3d 997, 999
(6™ Cir. 2003), which expressed concerns about affording the statute its plain meaning. The Hain
court disagreed with such concerns, stating, “[w]e doubt, however, that the parade of horribles
presented by the Sixth Circuit has a factual basis.” Hain, 436 F.3d at 1173 n.6. The Tenth Circuit’s
interpretation of the statute has been validated by Congress’ subsequent re-codification of the exact
same language regarding representation in clemency proceedings.

2Id. at 1175. See also United States v. Knight, 53 M.dJ. 340, 343 (C.A.A.F. 2000) (Requiring
clemency counsel, stating, “[t]he U.S. Military Justice System is perhaps the best in the world.
Representation by adequate counsel is an integral part of that system. Here appellant had adequate
counsel during almost every aspect of his case; however, he was without counsel at the very end.
Having counsel even 99% of the time and no counsel 1% of the time during significant criminal
proceedings would doom this case.”).

{17}




U.S.C. §3599(a)(2) and (e).

b. Certiorari review is necessary to resolve the conflict between
the circuits.

The circuits are of opposing views regarding federally-funded habeas
counsel’s representation of state death-sentenced inmates in proceedings for
executive clemency when state-funded clemency counsel has been denied. The
Eighth and Tenth Circuits hold that the clear and unambiguous language of former
21 U.S.C. §848(q)(4)(B)(recodified verbatim as 18 U.S.C. §3599(a)(2)) provides that
federally-funded habeas counsel may continue to represent death-sentenced
inmates through state clemency proceedings when counsel is not otherwise
provided. See Hain v. Mullin, 436 F.3d at 1171; Hill v. Lockhart, 992 F.2d at 803.
Espousing the opposite view, the Sixth Circuit’s decision in this case joins the Fifth
and Eleventh Circuits’ decision that the plain language of former §848 does not
authorize federally-funded representation in clemency proceedings. This contrary
conclusion rests on the notion that the language permitting the appointment of
federally-funded counsel to represent state death-sentenced prisoners in federal
habeas corpus proceeding (§ 848(q)(4)(B)) had been added at the last minute, after
the language extending representation through clemency (§848(q)(8)). See Clark v.
Johnson, 278 F.3d at 462, citing, Sterling v. Scott, 57 F.3d 451, 457-58 (5* Cir.

1995); King v. Moore, 312 F.3d at 1367-68; In re: Lindsey, 875 F.2d 1502 (11** Cir.

{18}




1989); Harbison v. Bell, 503 F.3d 566 (6 Cir.2007) (attached as App. A).%
Regardless of whether the Fifth, Sixth, and Eleventh Circuit Courts’
speculation regarding the prior statute’s plain language is proper as a matter of
statutory construction,® the fact that Congress, aware of the conflict between the
circuits, re-adopted the same language shows that they are wrong. Had the court
below simply acknowledged that its prior reasoning in House v. Bell was no longer
correct and allowed Mr. Harbison’s federally-funded habeas counsel to also pursue
executive clemency on his behalf, and done so in a timely manner, this Court’s
intervention would not be necessary. Congress obviously intended to prevent the
tragedy of a condemned inmate facing execution alone and without legal assistance
to invoke the clemency review that provides a necessary final level of scrutiny in

this country’s capital punishment system.?’

Instead, this tragedy almost occurred
in Mr. Harbison’s case.

Despite a case which calls out for mercy, Mr. Harbison came within eight
days of being executed without a lawyer to represent him in clemency proceedings

and without a clemency petition submitted to the Governor on his behalf. The Sixth

Circuit refused to even act on Mr. Harbison’s request until his execution date had

BSee also Martinson, Clarifying the Confusion, supra, 2 Seton Hall Cir. Rev. 365 (discussing the circuit-
split over the provision for federally-funded clemency counsel).

26See Duncan v. Walker, 533 U.S. 167, 174 (2001); Conn. Nat’l Bank v. Germain, 503 U.S.
249, 253-54 (1992).

*’Martinson, Clarifying the Confusion, supra, 2 Seton Hall Cir. Rev. at 366 (explaining that a

petitioner may need representation to ensure meaningful clemency review and Congress addressed
this concern when it passed §848).
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passed, and then denied him what Congress clearly required without so much as
briefing or oral argument. The departure of the court below from the procedure
normally followed in addressing statutory questions and the increasing circuit split
on the issue of federally-funded clemency counsel demonstrate the clear need for
this Court’s intervention.?®

2. THIS COURT SHOULD RESOLVE THE CIRCUIT-SPLIT ON THE

IMPORTANT QUESTION OF FEDERAL APPELLATE COURT
JURISDICTION OVER A DISTRICT COURT'S DENIAL OF THE
APPOINTMENT OF FEDERALLY-FUNDED COUNSEL UNDER 18
U.S.C. §3599(a)(2) and (e).

The Circuit Courts of Appeals are divided over whether the provisions for a
certificate of appealability (“COA”), found in 28 U.S.C. §2253 of the Antiterrorism
and Effective Death Penalty Act (‘AEDPA”), must be satisfied before an appeal may
be heard on a District Court’s order denying services provided by former 21 U.S.C.
§848, current 18 U.S.C. §3599, to a state death row inmate.

This 1s an important question because 18 U.S.C. §3599 makes the
appointment of counsel mandatory in capital cases. Making the denial of counsel
unappealable would render the statutory right to counsel “a right the legal and
practical value of which could be destroyed if not vindicated” on appeal.?

In this case, the Sixth Circuit said it “would follow the implied rule from

Smith v. Dretke, 422 F.3d 269, 288 (5th Cir. 2005), which found that no COA was

2Martinson, supra, 2 Seton Hall Cir. Rev. at 366 (noting that while this Court “has yet to
resolve the split, the issue continues to gain steam in the circuit courts.”).

»Hertz and Liebman, Federal Habeas Corpus Practice and Procedure, 5th Ed. §12.5 and n.31
(LexisNexis 2005) quoting Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 377 (1981).
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required to appeal from the denial of expert assistance under 21 U.S.C. §848(q).”
App.A, p.App-004 Nevertheless, the court of appeals denied “the motion for a COA
for the Federal Public Defender Services [sic] to represent Harbison in state
clemency proceedings.” App,A, p.App-004. Accordingly, the outcome of the case
below conflicts with the Fifth Circuit’s decision in Smith v. Dretke, supra, and the
Eleventh Circuit’s decision in Weeks v. Jones, 100 F.3d 124, 127 n.6 (11th Cir.
1996). The case below aligns the Sixth Circuit with the Third Circuit’s decision in
Michael v. Horn, 459 F.3d 411, 416, 418 (3d Cir. 2006), which implied a COA was
required by granting one on the question of whether the district court violated
§848(q)(4)(B) in dismissing appointed counsel.

Denial of a motion for the appointment of counsel pursuant to 18 U.S.C.
§3599(a)(2) and (e) constitutes a case which is appealable as of right. Those
Circuits holding otherwise conflict with this Court’s decisions in Hohn v. United
States, 524 U.S. 236 (1998) and Ex parte Quirin, 317 U.S. 1 (1942), which stand for
the proposition that the rejection by a district court of a COA, a motion to file a
petition for a writ of habeas corpus, or, as here, a motion for appointment of counsel
constitutes an appealable case of its own right. In Woodford v. Garceau, 538 U.S.
202 (2003), this Court cautioned that a request for the appointment of counsel is not
the equivalent of a habeas application under AEDPA. This Court distinguished a
request for appointment of counsel as being “a ‘case’ that could be reviewed on

appeal” as opposed to “creatfing] a ‘case” under the habeas statute. Garceau, 538
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U.S. at 209-10 citing Goster v. Welborn, 175 F.3d 504, 506 (7th Cir. 1999) (a request
for counsel under §848(q)(4) is a “case” in the sense that it is subject to appellate
review but it is not a case under Chapter 153 of Title 28, AEDPA).

The nature of this case indicates appellate jurisdiction is based on 28 U.S.C.
§1291, alone, and not on the issuance of a COA. Importantly, AEDPA mandates a
COA only for an appeal of habeas cases. See 28 U.S.C. §2253. In determining the
nature of a §3599 request (former §848) in another context, the lower federal courts,
including the Sixth Circuit, have found that “[t]he sort of case opened by a motion
under §848(q)(4) is not the kind of pending litigation mentioned in Chapter 154 [of
AEDPA).” Williams v. Coyle, 167 F.3d 1036, 1040-41 (6th Cir. 1999) quoting
Holman v. Gilmore, 126 F.3d 876, 880 (7th Cir. 1997). In Garceau, this Court cited
with approval this rule from Coyle, Holman, and Isaacs v. Head, 300 F.3d 1232,
1244-45 (11th Cir. 2002). Garceau, 538 U.S. at 207. This Court further explained
that “whether AEDPA applies to a state prisoner turns on what was before a federal
court....” Id. The clear weight of authority indicates that an appeal from an order
denying a request for the appointment of counsel under the federal statute, 18
U.S.C. §3599, is not governed by the COA provisions of AEDPA, 28 U.S.C. §2253,
because such a request is not “an application for habeas relief seeking an
adjudication on the merits of the petitioner’s claims.” Id. This Court’s intervention
1s needed because of the Sixth Circuit’s departure from this authority.

The Third and Sixth Circuit Courts of Appeals stand alone in requiring a
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COA from the denial of a §3599 motion for appointed counsel. Harbison v. Bell,
App.A, p.App-004; Michael v. Horn, 459 F.3d 411 (3d Cir. 2006). The Court of
Appeals for the Fifth, Tenth and Eleventh Circuits have found appealable as of
right orders denying motions regarding federally funded counsel under §3599 (or
former §848). Smith v. Dretke, 422 F.3d at 288; Hain v. Mullin, 324 F.3d at 1147
n.1 vacated on other grounds, 324 F.3d 1146; Weeks v. Jones, 100 F.3d at 127 n.6.
The Court of Appeals for the Sixth, Seventh and Eleventh Circuits have found that
orders denying requests regarding federally-funded counsel constitute cases
independent of AEDPA. Isaacs v. Head, 300 F.3d at 1244-45; Williams v. Coyle, 167
F.3d at 1040-41; Holman v. Gilmore, 126 F.3d at 880. Other authority finds
appellate jurisdiction of such orders as of right under 28 U.S.C. §1291 or, in non-
final cases, based on the writ of mandamus or the collateral order exception.’® A
COA is not required for appellate jurisdiction.

The statutory language of AEDPA does not require a COA to appeal cases
such as this one. Finding an appeal as of right in cases presenting requests for
federally-funded counsel comports with this Court’s application of AEDPA. This
Court has consistently refused to graft restrictions into AEDPA that are not

supported by the plain language of the statute.*® Nothing in AEDPA specifically

3Gee Hertz and Liebman, supra, at §12.5.

3 House v. Bell, 126 S.Ct. 2064 (2006) (rejecting State’s argument that AEDPA abrogated
Schlup’s gateway innocence standards because nothing in AEDPA “addresses” that standard);
Gonzalez v. Crosby, 545 U.S. 524 (2005)(AEDPA did not eliminate the right of habeas petitioner to
file a Rule 60(b) motion); Hohn, 524 U.S. at 249-50 (declining to expand limitations of appellate
jurisdiction under AEDPA without clear statutory language to that effect); Felker v. Turpin, 518 U.S.
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addresses whether a COA is required to appeal an order denying the appointment
of federally-funded counsel. Given the nature of such an appeal, appellate
jurisdiction is based upon 28 U.S.C. §1291. A COA is not required.
This Court should intervene in this case to settle the circuit split.
CONCLUSION

For the foregoing reasons Petitioner respectfully requests that this Court

grant the petition for a writ of certiorari.

651, 660-61 (1996) (“declining to find a repeal ... by implication” of the Supreme Court’s power to
entertain original habeas petitions).
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