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Case No. 07-1156 _ J

OMAR KHADR,
Petitioner,
.

ROBERT M. GATES,
Respondent.

OMAR KHADR’S MOTION FOR JUDGMENT AS A MATTER OF LAW
BASED ON HIS JUVENILE STATUS

Petitioner Omar Khadr hereby moves for judgment as a matter of law on the
ground that the determination of the Combatant Status Review Tribunal (“CSRT”)
that he was an “enemy combatant” while still a juvenile was inconsistent with the
laws of the United States, and inconsistent with the standards and procedures

specified for CSRTs by the Secretary of Defense.

INTRODUCTION

Petitioner was 15 years old—a juvenile—when he allegedly committed the

offenses for which he is being detained. Under U.S. law, that fact means that he




cannot be treated as a valid, consenting “member” of al-Qaeda, or (indeed) as an
“enemy combatant” at all.

At least two sources of law compel that result. First is the Authorization for
Use of Military Force (“AUMF”), Pub. L. No. 107-40 (codified at 50 U.S.C.
§ 1541 note). The AUMF gives the President authority to detain persons
connected with the nations or organizations involved in the September 11, 2001
terrorist attacks. But that authority is limited to detention consistent with the law
of war, see Hamdi v. Rumsfeld, 542 U.S. 507, 516, 520 (2004) (plurality); and the
law of war recognizes that juveniles lack the capacity and judgment to become
valid, consenting “members” of armed forces, and therefore cannot properly be

considered “enemy combatants.”

Second, the Optional Protocol to the Convention on the Rights of the Child
on the Involvement of Children in Armed Conflict (“Optional Protocol”),’ ratified
by the United States in 2002, prohibits juveniles under the age of 18 from being
recruited or used by non-state armed forces under “any circumstances.” And if
(despite the Protocol) they are so used, the Optional Protocol further requires that
they be treated as victims of inappropriate recruitment, and offered rehabilitation

services and assistance re-integrating into society. See Optional Protocol, art. 4.

'G.A. Res. 54/263, U.N. Doc. A/RES/54/263 (May 25, 2000), entered into force
Feb. 12, 2002 (“Optional Protocol”) arts. 8, 7.
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The Optional Protocol thus confirms that Petitioner could not have been a valid
“member” of al-Qaeda.

The CSRT’s determination that Petitioner is an “enemy combatant” was
inconsistent with both of these provisions of U.S. law. That determination was
based solely on a finding that Petitioner was a “member of, or affiliated with al-
Qaida.” But both the AUMF and the Optional Protocol make clear that juveniles
under 18—Ilet alone those who are only 15—Ilack the capacity to become
“member[s]” or “affiliate[s]” of non-state armed groups. More broadly, these
sources of law make clear that, as a juvenile, Petitioner cannot be properly detained
as an “enemy combatant” on any basis. In addition, because the CSRT standards
and procedures promulgated by the Secretary of Defense incorporate the
limitations imposed by the AUMF and the Optional Protocol, the CSRT’s
determination was inconsistent with those standards and procedures as well.

In light of these deficiencies, this Court should grant the Petition for Review
and reverse the CSRT’s decision. Because Petitioner cannot be validly classified
as an “enemy combatant,” this Court should, consistent with the Secretary of
Defense’s CSRT Order, direct that Petitioner be transferred to his country of
citizenship—Canada—where he can be required to participate in a rehabilitation

and reintegration program consistent with the requirements of the Optional

Protocol. See Order Establishing Combatant Status Review Tribunal § i (Deputy




Secretary of Defense July 7, 2004) (“July 7 Order”) (attached hereto as Exhibit A),
In the alternative, even if this Court disagrees that Petitioner could never be
properly classified as an enemy combatant, it is clear that no proper classification
took place here. Instead, the CSRT relied on an unsustainable finding that
Petitioner was a “member” or “affiliat[e]” of al-Qaeda. Thus, at minimum, this
Court should reverse that determination and remand for a new CSRT hearing to
determine whether there is any valid basis for continuing to detain Petitioner.

FACTUAL AND PROCEDURAL HISTORY

Petitioner, a Canadian national, was born on September 19, 1986. See
Charge Sheet, United States v. Omar Khadr, at 4 (preferred Feb. 2, 2007).
Petitioner’s father, Ahmad Sa’id Khadr, was (according to the Government’s
charge sheet) a senior al-Qaeda member and close associate of Osama bin Laden
and numerous other senior al-Qaeda members. Id. § 5. From the age of 10,
Petitioner was taken by his family on regular trips through Afghanistan and
Pakistan, including yearly trips to -Osama bin Laden’s compound in Jalalabad. Id.
1 8. As part of these childhood excursions, Petitioner was exposed by his father to
senior al-Qaeda officials and to al-Qaeda training camps and guest houses. d.

After the September 11, 2001 terrorist attacks, Petitioner’s family remained in

Afghanistan, where Petitioner received one-on-one al-Qaeda basic training. d. 1




9-10. During the summer of 2002, when Petitioner was 15, he was captured by
U.S. forces following a firefight in Afghanistan. Id. § 12.

Approximately three months after his capture, Petitioner was brought to
Guantanamo Bay, Cuba. When he arrived at Guantanamo, the Government did not
place him in the special camp that had been established for juveniles. Instead—
presumably because Petitioner had turned sixteen a few weeks before his arrival at
Guantanamo—the United States treated him as an adult, designating him an
“enemy combatant” like the adults held at Guantanamo and detaining him in adult
facilities. See Affidavit of Lt. Cmdr. William C. Kuebler dated March 31, 2008
(attached hereto as Exhibit B).

On September 7, 2004, the Government brought Petitioner before a CSRT.
Established by Order of the Secretary of Defense, CSRTs have the authority and
obligation to determine whether detainees are “enemy combatant[s]” subject to
continued detention at Guantanamo Bay. See July 7 Order; accord Detainee
Treatment Act of 2005 (“DTA”), Pub. L. No. 109-148, §1005(e)(2), 119 Stat.
2680, 2742 (2005) (codified at 10 U.S.C. § 801 note (supp. 2007)). The Secretary
of Defense’s Order defines “enemy combatant” as “an individual who was part of
or supporting Taliban or al Qaeda forces, or associated forces that are engaged in

hostilities against the United States or its coalition partners,” including “any person

2 See also News Release, Department of Defense, Transfer of Juvenile Detainees
Completed (Jan. 29, 2004) (attached hereto as Exhibit C).
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who has committed a belligerent act or has directly supported hostilities in aid of
enemy forces.” July 7 Order at  a.

Applying this definition, the CSRT concluded that Petitioner was “properly
designated as an enemy combatant.” Combatant Status Review Tribunal Decision
Report Cover Sheet (“CSRT Cover Sheet”) at § 2 (attached hereto as Exhibit D).
Specifically, the Tribunal found that Petitioner was *“a member of, or affiliated
with al-Qaida as more fully discussed in the [mostly Confidential] enclosures.” Id.
at 3. The unclassified summary of the CSRT’s basis for its decision reiterated
the conclusion that Petitioner “is a member of, or affiliated with al-Qaida,” and that
he was “propetly classified as an enemy combatant because he is a member of, or
affiliated with al-Qaida.” Unclassified Summary of Basis for Tribunal Decision
(“Summary Basis™) at 11 1, 7(c) (emphasis added) (attached hereto as Exhibit E).
Following the CSRT’s determination, Petitioner remained in detention with the
general adult population at Guantanamo. See Kuebler Affidavit, Exhibit B.

In May of 2007, Petitioner filed a petition for review before this Court under
the DTA, challenging the CSRT’s determination that he was an “enemy
combatant.” See Petition for Review, Khadr v. Gates, No. 07-1156 (May 23,

2007).> By order dated December 10, 2007, this Court held the petition in

3 At around the same time, the United States charged Petitioner with war crimes
under the Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600
(codified at 10 U.S.C. § 948a et seq.), for his alleged offenses. On June 2007, the
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abeyance pending its final disposition of Bismullah v. Gates, No. 06-1197. On
February 1, 2008, this Court denied the Government’s petition for rehearing en
banc in Bismullah. Bismullah v. Gates, 514 F.3d 1291 (D.C. Cir. 2008).*

STATEMENT OF JURISDICTION

The DTA grants this Court “exclusive jurisdiction to determine the validity
of any final decision of a Combatant Status Review Tribunal that an alien is
properly detained as an enemy combatant.” 10 U.S.C. § 801(e)(2)(A) (2001). In
particular, this Court has jurisdiction to review “whether the [CSRT] status
determination . . . was consistent with the standards and procedures specified by
the Secretary of Defense” and “whether the use of such standards and procedures

to make the determination is consistent with . . . [the applicable] laws of the United

States.” Id. § 801(C)(i), (i1).

military commission dismissed all charges against Petitioner for lack of
jurisdiction, and the Court of Military Commission Review (“CMCR”)
subsequently reversed. Petitioner filed a petition for review of the CMCR decision
with this Court. The Government’s motion to dismiss that petition is currently
pending, with oral argument set for April 15, 2008. See Khadr v. United States,
No. 07-1405 (D.C. Cir. Feb. 27, 2008) (scheduling order).

+The Government subsequently filed a motion to stay these proceedings pending
disposition of its petition for certiorari in Bismullah. Petitioner responded,
agreeing to a stay of proceedings that challenge the CSRT’s determination based
on the full record as described in Bismullah, but opposing a stay as to the present
motion, which presents a question of law and can be resolved without reference to

the full record.




ARGUMENT

Two sources of U.S. law place special restrictions on the treatment of
juveniles detained in armed conflict. The AUMF requires that the United States
treat persons detained in connection with the “war on terror” in a manner
consistent with the law of war. The law of war, in turn, makes clear that because
juveniles lack the capacity to consent to military service, they cannot have the
status of “members” of armed groups or “enemy combatants.” Confirming these
limitations, the Optional Protocol provides that juveniles under the age of 18
cannot become consenting members of non-state armed groups, and must (if they
are nevertheless used by such groups) be treated as victims of improper
recruitment, and given assistance with rehabilitation and reintegration into society.

The CSRT’s determination that Petitioner was a “member of, or affiliated
with al-Qaida” was inconsistent with both the AUMF and the Optional Protocol:
both establish that, as a juvenile subjected to al-Qaeda indoctrination from an eatly
age, Petitioner lacked the capacity to become a “member” or “affiliate[]” of al-
Qaeda. Indeed, for the same reason, the AUMF and Optional Protocol would
preclude any determination that Petitioner is an “enemy combatant.” And because
the Secretary of Defense’s CSRT Order does not evince any intent to alter these

laws, it should be read as implicitly incorporating the limitations on “enemy

combatant” status imposed by the AUMF, the law of war, and the Optional




Protocol. The CSRT’s determination was therefore inconsistent with that Order as
well. Accordingly, this Court should grant the Petition for Review and release
Petitioner to the custody of the Canadian government; or, at minimum, remand for
a new CSRT hearing to determine whether there is any valid basis for continuing

to detain Petitioner.

L U.S. LAW PROVIDES THAT JUVENILES INVOLVED IN ARMED
CONFLICT CANNOT BE TREATED AS “MEMBERS” OF NON-
STATE ARMED GROUPS OR “ENEMY COMBATANTS”

A. Under the Authorization for Use of Military Force, a Juvenile
Cannot Be a “Member” of an Armed Group or an “Enemy
Combatant”

The AUMF, passed a week after the September 11 attacks, authorizes the
President “to use all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 2001.” Pub. L. No. 107-40,

§ 2. As the Supreme Court recognized in Hamdi v. Rumsfeld, the phrase

“necessary and appropriate force”—the source of authority for detaining persons at

Guantanamo Bay—must be understood in light of, and is limited by, the law of

war. See Hamdi, 542 U.S. at 516-24.

Hamdi involved the question whether the AUMF authorized detention of an

individual classified as an “enemy combatant” because he was “part of or

supporting forces hostile to the United States” in Afghanistan and “engaged in an




armed conflict against the United States” there. /d. at 516 (internal quotation
marks omitted). To determine whether detention of such a person constituted a
“necessary and appropriate” use of force under the AUMF, the Court looked to the
law of war. It concluded that such detention was “so fundamental and accepted an
incident to war as to be an exercise of the ‘necessary and appropriate force’
Congress has authorized the President to use.” /d. at 518; see also id. (military
detention of combatants was recognized by “universal agreement and practice”)
(quoting Ex Parte Quirin, 317 U.S. 1, 28, 30 (1942)). And in clarifying the
duration of permissible detention, the Court again looked to the law of war, noting
that “[i]t is a clearly established principle of the law of war that detention may last
no longer than active hostilities,” and concluding that “Congress’ grant of authority
for the use of ‘necessary and appropriate force’” includes “the authority to detain
for the duration of the relevant conflict,” specifically observing that this conclusion

was “based on longstanding law-of-war principles.” Id. at 520-21 2

s The Court’s reliance on the law of war to analyze the limits of “necessary and
appropriate force” was clearly correct. As a textual matter, nothing in the AUMF
indicates that Congress, in authorizing the use of such force as was “necessary and
appropriate,” intended to permit the detention of individuals who would not be
susceptible to detention under the law of war. Further, as scholars have
recognized, it has been “well understood since the Founding”™ that “the president
and every member of the executive branch are bound by the law of war.” Jordan J.
Paust, International Law Before the Supreme Court: A Mixed Record of
Recognition, 45 Santa Clara L. Rev. 829, 838-39 & n.53 (2005).

10




Under Hamdi, it is clear that the government’s detention authority under the
AUMEF extends only to the limits of the law of war. And it is equally clear that
under “longstanding law-of-war principles,” id., juveniles cannot become
“members” of armed forces, or be detained as “enemy combatants.” The law of
war defines “combatants” as “/m]embers of the armed forces of a Party to a
conflict” other than medical and religious personnel. Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts, June 8, 1977, art. 43(2), 1125 UN.T.S. 3
(Additional Protocol I) (emphasis added); see also Hamdi, 542 U.S. at 519 (noting
that Quirin had defined “enemy belligerents” as those who “associate themselves
with the military arm of the enemy government, and with its aid, guidance and
direction . . . [intend to commit] hostile acts” (quoting Quirin, 317 U.S. at 20)).

And under the law of war, juveniles cannot become “members” of armed
forces because they cannot meaningfully consent to join or otherwise affiliate
themselves with armed forces. As numerous military and civil courts have
recognized, joining an armed force is akin to entering into a contract that changes
one’s legal status from “civilian” to “soldier.” But juveniles cannot change their
status in this way, because such contracts are invalid below the age of consent. In
United States v. Blanton, 7 C.ML.A. 664 (1957), for example, the Court of Appeals

for the Armed Forces (“CAAF”) considered whether enlistment of a person below
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the statutory age for enlistment was void, precluding his trial by court-martial on
the charge of desertion. Looking to a long line of precedent, the CAAF held that
“la]n agreement to enlist in an armed service is often referred to as a contract.
However, more than a contractual relationship is established. What is really
created is a status.” Id. at 665. When a person is below the minimum age for
enlistment, the CAAF continued, “a person is deemed incapable of changing his
status to that of a member of the military establishment.” Id. at 666 (emphasis
added). Because the defendant had enlisted in the Army when he was 14, the court
concluded that “at no time was he on active duty at an age when he was legally
competent to serve in the military.” Jd. at 667 (internal citation omitted). Asa
result, he could not be subjected to trial by court-martial. Id. Numerous other
cases have reached a similar conclusion.’® Petitioner—who was 15 years old when
he was detained—thus cannot be considered a “member” of al-Qaeda or an

“enemy combatant” under the law of war.”

s See, e.g., United States v. Brown, 23 CMLA. 162 (1974) (holding that a defendant
who enlisted at age sixteen was incompetent to acquire military status);
Commonwealth ex rel. Webster v. Fox, T Pa. 336, 340 (1847) (court released from
custody a minor who had “unlawfully enlisted” and was therefore “held without
authority of law”); In re McDonald, 16 F. Cas. 33 (D. Mass. 1866); In re Higgins,
16 Wis. 351 (1863); Bamfield v. Abbot, 2 F. Cas. 577 (D. Mass. 1847);
Commonweaith v. Downes, 41 Mass. 227 (1833); Commonwealth v. Callan, 6
Binn. 255 (Pa. 1814). '

7 There is nothing anomalous about the special status accorded juveniles under the
law of war. Indeed, it would have been surprising if the law of war did not reflect
the same distinction between juveniles and adults that is a bedrock principle of
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B. The Optional Protocol to the Convention on the Rights of the
Child on the Involvement of Children in Armed Conflict Likewise
Provides that Juveniles Cannot be Consenting Members of Non-
State Armed Groups
In 2002—after the September 11 attacks—the United States reaffirmed its
commitment to these limitations on the treatment of juveniles involved in armed
conflict by ratifying the Optional Protocol.® Signed by more than 80 countries, the
Optional Protocol was enacted to address the serious problem of children who are
coerced into becoming soldiers as a “result of indoctrination, incitement to
vengeance, . . . Severe pressure, . . . or simply immaturity.” As a treaty signed and
ratified by the United States, the Optional Protocol is “supreme law of the land” on
par with any other act of Congress. U.S. Const. art. VI, cl. 2; see, e.g., Whitney v.

Robertson, 124 U.S. 190, 194 (1888) (“By the constitution a treaty is placed on the

same footing, and made of like obligation, with an act of legislation.”).

United States domestic criminal law, articulated in numerous legal provisions
acknowledging the limited capacity and culpability of juveniles and requiring that
juveniles be treated differently than adults. See, e.g., 18 U.S.C. § 5031 (““juvenile
delinquency’ is the violation of a law of the United States committed by a person
prior to his eighteenth birthday which would have been a crime if committed by an
adult™); 18 U.S.C. § 5031 et seq. (providing different procedures for prosecution
and detention of juveniles); see also generally Roper v. Simmons, 543 U.S. 551
(2005) (distinguishing between adults and juveniles for death penalty purposes).

¥ Various components of the Department of Defense have issued memoranda
recognizing the United States’ obligations to comply with the dictates of the
Optional Protocol. See U.S. Marines Directive (Apr. 22, 2007) (recognizing U.S.
obligations under Optional Protocol) (attached hereto as Exhibit F); Sec’y of
Defense Memo, Enforcement of Child Soldier Implementation Policies (Mar. 23,

2007) (attached hereto as Exhibit Q).
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The Optional Protocol prohibits the United States from recognizing juveniles
as legitimate members of non-state armed forces. This prohibition is embodied in
two aspects of the Optional Protocol. First, the Protocol restricts the ability of both
states and non-state armed groups to recruit juveniles under 18 to serve in armed
forces, but imposes an absolute bar only with respect to non-state groups. Article 1
of the Optional Protocol requires states that are party fo the Protocol (“States
Parties™) to take “all feasible measures to ensure that” members of their armed
forces under age 18 “do not take a direct part in hostilities.” Optional Protocol art.
1. But the Protocol goes on to allow States Parties to recruit person under 18 into
their armed forces for use in non-combat roles, if: (1) the recruitment is “genuinely
voluntary;” (2) it is done with the consent of the recruit’s parent or guardian; (3)
the recruit is fully informed of the duties of military service; and (4) the recruit
provides proof of age prior to acceptance into the national military. Id. art. 3(3).

With respect to non-state groups, in contrast, the Protocol states
categorically that “[a]rmed groups that are distinct from the armed forces of a State
should not, under any circumstances, recruif or use in hostilities persons under the
age of 18 years.” Id. art. 4 (emphasis added). Unlike in the case of States Parties,

there is no exception from this categorical prohibition on the recruitment or use of
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minors in non-combat roles. The Protocol thus establishes a bright-line rule that
persons under 18 may not be recruited by or serve in non-state armed groups.’

Second, the Optional Protocol provides that juveniles who are (despite the
Protocol) recruited or used in armed hostilities by a non-state armed group must be
treated not as combatants, but as “victims” of acts contrary to the Protocol.
Optional Protocol art. 7(1). Rather than detaining or punishing them as adults,
States Parties must attempt to facilitate their rehabilitation and reintegration into
society. Thus, Article 7 states that “States Parties shall cooperate in the
implementation of the present Protocol, including in the prevention of any activity
contrary thereto and in the rehabilitation and social reintegration of persons who
are victims of acts contrary thereto.” Id. art. 7(1). Article 6(3), similarly, provides
that “States Parties shall take all feasible measures to ensure that persons within
their jurisdiction recruited or used in hostilities contrary to the present Protocol are
demobilized or otherwise released from service.” Id. art. 6(3). It further requires
States Parties, when necessary, to “accord to such persons all appropriate
assistance for their physical and psychological recovery and their social

reintegration.” Id.

® See Hearing on Protocols on Child Soldiers and Sale of Children (Treaty Doc.
106-37) before the Sen. Foreign Relations Comm., 107th Cong. (2002) (Annex to
S. Exec. Rep. 107-4 at 53-54 (2002) (statement of E. Michael Southwick, State
Dep’t) (noting that the Optional Protocol “creates a standard, which is readily
understandable, that 18 is the breakpoint for these non-state actors”).
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Accordingly, under the Optional Protocol, Petitioner should not have been
treated as a valid member of al-Qaeda, but rather as a “victim” of al-Qaeda’s
improper recruitment and alleged use of Petitioner in armed conflict. Indeed, the
facts of this case make particularly clear why the line between juveniles and adults
drawn by the Protocol (and the law of war) makes sense. Petitioner was 10 years
old, without any significant autonomy or ability to distance himself from his
family, when his family first began to expose him to al-Qaeda officials and
operations. This indoctrination continued, intensifying into active, one-on-one
basic training, up until Petitioner, at age 15, was captured by U.S. forces following
a firefight. In light of this history, it would make little sense to conclude that
Petitioner’s association with al-Qaeda was fully “voluntary,” or to hold him
accountable for that association in the same manner as if he were an adult.

II. THE CSRT’S DETERMINATION IN PETITIONER’S CASE
CONFLICTS WITH THE LAWS OF THE UNITED STATES

The CSRT determination in Petitioner’s case was inconsistent with the
AUMF, the law of war, and the Optional Protocol. As noted above, the CSRT
concluded that Petitioner was “propetly classified as an enemy eombatant” and
subject to continuing detention at Guantanamo Bay “because he is a member of, or
affiliated with al-Qaida.” Summary Basis at Y 1, 7(c). However, as discussed,
both the AUMF and the Optional Protocol recognize that juveniles like Petitioner

cannot be valid “member[s]” or “affiliate[s]” of an armed group such as al-Qaeda,
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because they lack the capacity to consent to such membership. For this reason
alone, the CSRT’s determination must be reversed. See 10 U.S.C. § 801(C)(ii).
More broadly, there is no basis on which Petitioner could be validly
determined to be an “enemy combatant” consistent with U.S. law. As discussed
below, the best interpretation of the Secretary of Defense’s CSRT Order is that its
definition of “enemy combatant” is consistent with the law of war. See Section 111
infra. But even if that definition purported to permit Petitioner’s detention despite
the fact that he was a juvenile when detained, Petitioner’s detention would be
contrary to U.S. law, and any CSRT determination permitting his continued
detention would have to be reversed. See 10 U.S.C. § 801(C)(ii). As set forth
above, the AUMF does not authorize detention of “combatants” based on their
involvement with al-Qaeda unless such detention is consistent with the law of war;
and juveniles cannot be “combatants” under the law of war. The Optional Protocol
likewise fails to recognize “any circumstances” in which a non-state armed group
may legitimately “recruit or use in hostilities persons under the age of 18 years,”
Optional Protocol art. 4(1) (emphasis added), and proscribes States Parties from
treating juveniles improperly recruited or used by non-state groups as valid
participants in armed conflict. There is thus no basis on which a CSRT could,
_consistent with U.S. law, conclude that Petitioner may be detained as an enemy

combatant. |
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