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Case No. 07-1156 _ J

OMAR KHADR,
Petitioner,
.

ROBERT M. GATES,
Respondent.

OMAR KHADR’S MOTION FOR JUDGMENT AS A MATTER OF LAW
BASED ON HIS JUVENILE STATUS

Petitioner Omar Khadr hereby moves for judgment as a matter of law on the
ground that the determination of the Combatant Status Review Tribunal (“CSRT”)
that he was an “enemy combatant” while still a juvenile was inconsistent with the
laws of the United States, and inconsistent with the standards and procedures

specified for CSRTs by the Secretary of Defense.

INTRODUCTION

Petitioner was 15 years old—a juvenile—when he allegedly committed the

offenses for which he is being detained. Under U.S. law, that fact means that he




cannot be treated as a valid, consenting “member” of al-Qaeda, or (indeed) as an
“enemy combatant” at all.

At least two sources of law compel that result. First is the Authorization for
Use of Military Force (“AUMF”), Pub. L. No. 107-40 (codified at 50 U.S.C.
§ 1541 note). The AUMF gives the President authority to detain persons
connected with the nations or organizations involved in the September 11, 2001
terrorist attacks. But that authority is limited to detention consistent with the law
of war, see Hamdi v. Rumsfeld, 542 U.S. 507, 516, 520 (2004) (plurality); and the
law of war recognizes that juveniles lack the capacity and judgment to become
valid, consenting “members” of armed forces, and therefore cannot properly be

considered “enemy combatants.”

Second, the Optional Protocol to the Convention on the Rights of the Child
on the Involvement of Children in Armed Conflict (“Optional Protocol”),’ ratified
by the United States in 2002, prohibits juveniles under the age of 18 from being
recruited or used by non-state armed forces under “any circumstances.” And if
(despite the Protocol) they are so used, the Optional Protocol further requires that
they be treated as victims of inappropriate recruitment, and offered rehabilitation

services and assistance re-integrating into society. See Optional Protocol, art. 4.

'G.A. Res. 54/263, U.N. Doc. A/RES/54/263 (May 25, 2000), entered into force
Feb. 12, 2002 (“Optional Protocol”) arts. 8, 7.
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The Optional Protocol thus confirms that Petitioner could not have been a valid
“member” of al-Qaeda.

The CSRT’s determination that Petitioner is an “enemy combatant” was
inconsistent with both of these provisions of U.S. law. That determination was
based solely on a finding that Petitioner was a “member of, or affiliated with al-
Qaida.” But both the AUMF and the Optional Protocol make clear that juveniles
under 18—Ilet alone those who are only 15—Ilack the capacity to become
“member[s]” or “affiliate[s]” of non-state armed groups. More broadly, these
sources of law make clear that, as a juvenile, Petitioner cannot be properly detained
as an “enemy combatant” on any basis. In addition, because the CSRT standards
and procedures promulgated by the Secretary of Defense incorporate the
limitations imposed by the AUMF and the Optional Protocol, the CSRT’s
determination was inconsistent with those standards and procedures as well.

In light of these deficiencies, this Court should grant the Petition for Review
and reverse the CSRT’s decision. Because Petitioner cannot be validly classified
as an “enemy combatant,” this Court should, consistent with the Secretary of
Defense’s CSRT Order, direct that Petitioner be transferred to his country of
citizenship—Canada—where he can be required to participate in a rehabilitation

and reintegration program consistent with the requirements of the Optional

Protocol. See Order Establishing Combatant Status Review Tribunal § i (Deputy




Secretary of Defense July 7, 2004) (“July 7 Order”) (attached hereto as Exhibit A),
In the alternative, even if this Court disagrees that Petitioner could never be
properly classified as an enemy combatant, it is clear that no proper classification
took place here. Instead, the CSRT relied on an unsustainable finding that
Petitioner was a “member” or “affiliat[e]” of al-Qaeda. Thus, at minimum, this
Court should reverse that determination and remand for a new CSRT hearing to
determine whether there is any valid basis for continuing to detain Petitioner.

FACTUAL AND PROCEDURAL HISTORY

Petitioner, a Canadian national, was born on September 19, 1986. See
Charge Sheet, United States v. Omar Khadr, at 4 (preferred Feb. 2, 2007).
Petitioner’s father, Ahmad Sa’id Khadr, was (according to the Government’s
charge sheet) a senior al-Qaeda member and close associate of Osama bin Laden
and numerous other senior al-Qaeda members. Id. § 5. From the age of 10,
Petitioner was taken by his family on regular trips through Afghanistan and
Pakistan, including yearly trips to -Osama bin Laden’s compound in Jalalabad. Id.
1 8. As part of these childhood excursions, Petitioner was exposed by his father to
senior al-Qaeda officials and to al-Qaeda training camps and guest houses. d.

After the September 11, 2001 terrorist attacks, Petitioner’s family remained in

Afghanistan, where Petitioner received one-on-one al-Qaeda basic training. d. 1




9-10. During the summer of 2002, when Petitioner was 15, he was captured by
U.S. forces following a firefight in Afghanistan. Id. § 12.

Approximately three months after his capture, Petitioner was brought to
Guantanamo Bay, Cuba. When he arrived at Guantanamo, the Government did not
place him in the special camp that had been established for juveniles. Instead—
presumably because Petitioner had turned sixteen a few weeks before his arrival at
Guantanamo—the United States treated him as an adult, designating him an
“enemy combatant” like the adults held at Guantanamo and detaining him in adult
facilities. See Affidavit of Lt. Cmdr. William C. Kuebler dated March 31, 2008
(attached hereto as Exhibit B).

On September 7, 2004, the Government brought Petitioner before a CSRT.
Established by Order of the Secretary of Defense, CSRTs have the authority and
obligation to determine whether detainees are “enemy combatant[s]” subject to
continued detention at Guantanamo Bay. See July 7 Order; accord Detainee
Treatment Act of 2005 (“DTA”), Pub. L. No. 109-148, §1005(e)(2), 119 Stat.
2680, 2742 (2005) (codified at 10 U.S.C. § 801 note (supp. 2007)). The Secretary
of Defense’s Order defines “enemy combatant” as “an individual who was part of
or supporting Taliban or al Qaeda forces, or associated forces that are engaged in

hostilities against the United States or its coalition partners,” including “any person

2 See also News Release, Department of Defense, Transfer of Juvenile Detainees
Completed (Jan. 29, 2004) (attached hereto as Exhibit C).
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who has committed a belligerent act or has directly supported hostilities in aid of
enemy forces.” July 7 Order at  a.

Applying this definition, the CSRT concluded that Petitioner was “properly
designated as an enemy combatant.” Combatant Status Review Tribunal Decision
Report Cover Sheet (“CSRT Cover Sheet”) at § 2 (attached hereto as Exhibit D).
Specifically, the Tribunal found that Petitioner was *“a member of, or affiliated
with al-Qaida as more fully discussed in the [mostly Confidential] enclosures.” Id.
at 3. The unclassified summary of the CSRT’s basis for its decision reiterated
the conclusion that Petitioner “is a member of, or affiliated with al-Qaida,” and that
he was “propetly classified as an enemy combatant because he is a member of, or
affiliated with al-Qaida.” Unclassified Summary of Basis for Tribunal Decision
(“Summary Basis™) at 11 1, 7(c) (emphasis added) (attached hereto as Exhibit E).
Following the CSRT’s determination, Petitioner remained in detention with the
general adult population at Guantanamo. See Kuebler Affidavit, Exhibit B.

In May of 2007, Petitioner filed a petition for review before this Court under
the DTA, challenging the CSRT’s determination that he was an “enemy
combatant.” See Petition for Review, Khadr v. Gates, No. 07-1156 (May 23,

2007).> By order dated December 10, 2007, this Court held the petition in

3 At around the same time, the United States charged Petitioner with war crimes
under the Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600
(codified at 10 U.S.C. § 948a et seq.), for his alleged offenses. On June 2007, the
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abeyance pending its final disposition of Bismullah v. Gates, No. 06-1197. On
February 1, 2008, this Court denied the Government’s petition for rehearing en
banc in Bismullah. Bismullah v. Gates, 514 F.3d 1291 (D.C. Cir. 2008).*

STATEMENT OF JURISDICTION

The DTA grants this Court “exclusive jurisdiction to determine the validity
of any final decision of a Combatant Status Review Tribunal that an alien is
properly detained as an enemy combatant.” 10 U.S.C. § 801(e)(2)(A) (2001). In
particular, this Court has jurisdiction to review “whether the [CSRT] status
determination . . . was consistent with the standards and procedures specified by
the Secretary of Defense” and “whether the use of such standards and procedures

to make the determination is consistent with . . . [the applicable] laws of the United

States.” Id. § 801(C)(i), (i1).

military commission dismissed all charges against Petitioner for lack of
jurisdiction, and the Court of Military Commission Review (“CMCR”)
subsequently reversed. Petitioner filed a petition for review of the CMCR decision
with this Court. The Government’s motion to dismiss that petition is currently
pending, with oral argument set for April 15, 2008. See Khadr v. United States,
No. 07-1405 (D.C. Cir. Feb. 27, 2008) (scheduling order).

+The Government subsequently filed a motion to stay these proceedings pending
disposition of its petition for certiorari in Bismullah. Petitioner responded,
agreeing to a stay of proceedings that challenge the CSRT’s determination based
on the full record as described in Bismullah, but opposing a stay as to the present
motion, which presents a question of law and can be resolved without reference to

the full record.




ARGUMENT

Two sources of U.S. law place special restrictions on the treatment of
juveniles detained in armed conflict. The AUMF requires that the United States
treat persons detained in connection with the “war on terror” in a manner
consistent with the law of war. The law of war, in turn, makes clear that because
juveniles lack the capacity to consent to military service, they cannot have the
status of “members” of armed groups or “enemy combatants.” Confirming these
limitations, the Optional Protocol provides that juveniles under the age of 18
cannot become consenting members of non-state armed groups, and must (if they
are nevertheless used by such groups) be treated as victims of improper
recruitment, and given assistance with rehabilitation and reintegration into society.

The CSRT’s determination that Petitioner was a “member of, or affiliated
with al-Qaida” was inconsistent with both the AUMF and the Optional Protocol:
both establish that, as a juvenile subjected to al-Qaeda indoctrination from an eatly
age, Petitioner lacked the capacity to become a “member” or “affiliate[]” of al-
Qaeda. Indeed, for the same reason, the AUMF and Optional Protocol would
preclude any determination that Petitioner is an “enemy combatant.” And because
the Secretary of Defense’s CSRT Order does not evince any intent to alter these

laws, it should be read as implicitly incorporating the limitations on “enemy

combatant” status imposed by the AUMF, the law of war, and the Optional




Protocol. The CSRT’s determination was therefore inconsistent with that Order as
well. Accordingly, this Court should grant the Petition for Review and release
Petitioner to the custody of the Canadian government; or, at minimum, remand for
a new CSRT hearing to determine whether there is any valid basis for continuing

to detain Petitioner.

L U.S. LAW PROVIDES THAT JUVENILES INVOLVED IN ARMED
CONFLICT CANNOT BE TREATED AS “MEMBERS” OF NON-
STATE ARMED GROUPS OR “ENEMY COMBATANTS”

A. Under the Authorization for Use of Military Force, a Juvenile
Cannot Be a “Member” of an Armed Group or an “Enemy
Combatant”

The AUMF, passed a week after the September 11 attacks, authorizes the
President “to use all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 2001.” Pub. L. No. 107-40,

§ 2. As the Supreme Court recognized in Hamdi v. Rumsfeld, the phrase

“necessary and appropriate force”—the source of authority for detaining persons at

Guantanamo Bay—must be understood in light of, and is limited by, the law of

war. See Hamdi, 542 U.S. at 516-24.

Hamdi involved the question whether the AUMF authorized detention of an

individual classified as an “enemy combatant” because he was “part of or

supporting forces hostile to the United States” in Afghanistan and “engaged in an




armed conflict against the United States” there. /d. at 516 (internal quotation
marks omitted). To determine whether detention of such a person constituted a
“necessary and appropriate” use of force under the AUMF, the Court looked to the
law of war. It concluded that such detention was “so fundamental and accepted an
incident to war as to be an exercise of the ‘necessary and appropriate force’
Congress has authorized the President to use.” /d. at 518; see also id. (military
detention of combatants was recognized by “universal agreement and practice”)
(quoting Ex Parte Quirin, 317 U.S. 1, 28, 30 (1942)). And in clarifying the
duration of permissible detention, the Court again looked to the law of war, noting
that “[i]t is a clearly established principle of the law of war that detention may last
no longer than active hostilities,” and concluding that “Congress’ grant of authority
for the use of ‘necessary and appropriate force’” includes “the authority to detain
for the duration of the relevant conflict,” specifically observing that this conclusion

was “based on longstanding law-of-war principles.” Id. at 520-21 2

s The Court’s reliance on the law of war to analyze the limits of “necessary and
appropriate force” was clearly correct. As a textual matter, nothing in the AUMF
indicates that Congress, in authorizing the use of such force as was “necessary and
appropriate,” intended to permit the detention of individuals who would not be
susceptible to detention under the law of war. Further, as scholars have
recognized, it has been “well understood since the Founding”™ that “the president
and every member of the executive branch are bound by the law of war.” Jordan J.
Paust, International Law Before the Supreme Court: A Mixed Record of
Recognition, 45 Santa Clara L. Rev. 829, 838-39 & n.53 (2005).
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Under Hamdi, it is clear that the government’s detention authority under the
AUMEF extends only to the limits of the law of war. And it is equally clear that
under “longstanding law-of-war principles,” id., juveniles cannot become
“members” of armed forces, or be detained as “enemy combatants.” The law of
war defines “combatants” as “/m]embers of the armed forces of a Party to a
conflict” other than medical and religious personnel. Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts, June 8, 1977, art. 43(2), 1125 UN.T.S. 3
(Additional Protocol I) (emphasis added); see also Hamdi, 542 U.S. at 519 (noting
that Quirin had defined “enemy belligerents” as those who “associate themselves
with the military arm of the enemy government, and with its aid, guidance and
direction . . . [intend to commit] hostile acts” (quoting Quirin, 317 U.S. at 20)).

And under the law of war, juveniles cannot become “members” of armed
forces because they cannot meaningfully consent to join or otherwise affiliate
themselves with armed forces. As numerous military and civil courts have
recognized, joining an armed force is akin to entering into a contract that changes
one’s legal status from “civilian” to “soldier.” But juveniles cannot change their
status in this way, because such contracts are invalid below the age of consent. In
United States v. Blanton, 7 C.ML.A. 664 (1957), for example, the Court of Appeals

for the Armed Forces (“CAAF”) considered whether enlistment of a person below
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the statutory age for enlistment was void, precluding his trial by court-martial on
the charge of desertion. Looking to a long line of precedent, the CAAF held that
“la]n agreement to enlist in an armed service is often referred to as a contract.
However, more than a contractual relationship is established. What is really
created is a status.” Id. at 665. When a person is below the minimum age for
enlistment, the CAAF continued, “a person is deemed incapable of changing his
status to that of a member of the military establishment.” Id. at 666 (emphasis
added). Because the defendant had enlisted in the Army when he was 14, the court
concluded that “at no time was he on active duty at an age when he was legally
competent to serve in the military.” Jd. at 667 (internal citation omitted). Asa
result, he could not be subjected to trial by court-martial. Id. Numerous other
cases have reached a similar conclusion.’® Petitioner—who was 15 years old when
he was detained—thus cannot be considered a “member” of al-Qaeda or an

“enemy combatant” under the law of war.”

s See, e.g., United States v. Brown, 23 CMLA. 162 (1974) (holding that a defendant
who enlisted at age sixteen was incompetent to acquire military status);
Commonwealth ex rel. Webster v. Fox, T Pa. 336, 340 (1847) (court released from
custody a minor who had “unlawfully enlisted” and was therefore “held without
authority of law”); In re McDonald, 16 F. Cas. 33 (D. Mass. 1866); In re Higgins,
16 Wis. 351 (1863); Bamfield v. Abbot, 2 F. Cas. 577 (D. Mass. 1847);
Commonweaith v. Downes, 41 Mass. 227 (1833); Commonwealth v. Callan, 6
Binn. 255 (Pa. 1814). '

7 There is nothing anomalous about the special status accorded juveniles under the
law of war. Indeed, it would have been surprising if the law of war did not reflect
the same distinction between juveniles and adults that is a bedrock principle of

12




B. The Optional Protocol to the Convention on the Rights of the
Child on the Involvement of Children in Armed Conflict Likewise
Provides that Juveniles Cannot be Consenting Members of Non-
State Armed Groups
In 2002—after the September 11 attacks—the United States reaffirmed its
commitment to these limitations on the treatment of juveniles involved in armed
conflict by ratifying the Optional Protocol.® Signed by more than 80 countries, the
Optional Protocol was enacted to address the serious problem of children who are
coerced into becoming soldiers as a “result of indoctrination, incitement to
vengeance, . . . Severe pressure, . . . or simply immaturity.” As a treaty signed and
ratified by the United States, the Optional Protocol is “supreme law of the land” on
par with any other act of Congress. U.S. Const. art. VI, cl. 2; see, e.g., Whitney v.

Robertson, 124 U.S. 190, 194 (1888) (“By the constitution a treaty is placed on the

same footing, and made of like obligation, with an act of legislation.”).

United States domestic criminal law, articulated in numerous legal provisions
acknowledging the limited capacity and culpability of juveniles and requiring that
juveniles be treated differently than adults. See, e.g., 18 U.S.C. § 5031 (““juvenile
delinquency’ is the violation of a law of the United States committed by a person
prior to his eighteenth birthday which would have been a crime if committed by an
adult™); 18 U.S.C. § 5031 et seq. (providing different procedures for prosecution
and detention of juveniles); see also generally Roper v. Simmons, 543 U.S. 551
(2005) (distinguishing between adults and juveniles for death penalty purposes).

¥ Various components of the Department of Defense have issued memoranda
recognizing the United States’ obligations to comply with the dictates of the
Optional Protocol. See U.S. Marines Directive (Apr. 22, 2007) (recognizing U.S.
obligations under Optional Protocol) (attached hereto as Exhibit F); Sec’y of
Defense Memo, Enforcement of Child Soldier Implementation Policies (Mar. 23,

2007) (attached hereto as Exhibit Q).
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The Optional Protocol prohibits the United States from recognizing juveniles
as legitimate members of non-state armed forces. This prohibition is embodied in
two aspects of the Optional Protocol. First, the Protocol restricts the ability of both
states and non-state armed groups to recruit juveniles under 18 to serve in armed
forces, but imposes an absolute bar only with respect to non-state groups. Article 1
of the Optional Protocol requires states that are party fo the Protocol (“States
Parties™) to take “all feasible measures to ensure that” members of their armed
forces under age 18 “do not take a direct part in hostilities.” Optional Protocol art.
1. But the Protocol goes on to allow States Parties to recruit person under 18 into
their armed forces for use in non-combat roles, if: (1) the recruitment is “genuinely
voluntary;” (2) it is done with the consent of the recruit’s parent or guardian; (3)
the recruit is fully informed of the duties of military service; and (4) the recruit
provides proof of age prior to acceptance into the national military. Id. art. 3(3).

With respect to non-state groups, in contrast, the Protocol states
categorically that “[a]rmed groups that are distinct from the armed forces of a State
should not, under any circumstances, recruif or use in hostilities persons under the
age of 18 years.” Id. art. 4 (emphasis added). Unlike in the case of States Parties,

there is no exception from this categorical prohibition on the recruitment or use of
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minors in non-combat roles. The Protocol thus establishes a bright-line rule that
persons under 18 may not be recruited by or serve in non-state armed groups.’

Second, the Optional Protocol provides that juveniles who are (despite the
Protocol) recruited or used in armed hostilities by a non-state armed group must be
treated not as combatants, but as “victims” of acts contrary to the Protocol.
Optional Protocol art. 7(1). Rather than detaining or punishing them as adults,
States Parties must attempt to facilitate their rehabilitation and reintegration into
society. Thus, Article 7 states that “States Parties shall cooperate in the
implementation of the present Protocol, including in the prevention of any activity
contrary thereto and in the rehabilitation and social reintegration of persons who
are victims of acts contrary thereto.” Id. art. 7(1). Article 6(3), similarly, provides
that “States Parties shall take all feasible measures to ensure that persons within
their jurisdiction recruited or used in hostilities contrary to the present Protocol are
demobilized or otherwise released from service.” Id. art. 6(3). It further requires
States Parties, when necessary, to “accord to such persons all appropriate
assistance for their physical and psychological recovery and their social

reintegration.” Id.

® See Hearing on Protocols on Child Soldiers and Sale of Children (Treaty Doc.
106-37) before the Sen. Foreign Relations Comm., 107th Cong. (2002) (Annex to
S. Exec. Rep. 107-4 at 53-54 (2002) (statement of E. Michael Southwick, State
Dep’t) (noting that the Optional Protocol “creates a standard, which is readily
understandable, that 18 is the breakpoint for these non-state actors”).
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Accordingly, under the Optional Protocol, Petitioner should not have been
treated as a valid member of al-Qaeda, but rather as a “victim” of al-Qaeda’s
improper recruitment and alleged use of Petitioner in armed conflict. Indeed, the
facts of this case make particularly clear why the line between juveniles and adults
drawn by the Protocol (and the law of war) makes sense. Petitioner was 10 years
old, without any significant autonomy or ability to distance himself from his
family, when his family first began to expose him to al-Qaeda officials and
operations. This indoctrination continued, intensifying into active, one-on-one
basic training, up until Petitioner, at age 15, was captured by U.S. forces following
a firefight. In light of this history, it would make little sense to conclude that
Petitioner’s association with al-Qaeda was fully “voluntary,” or to hold him
accountable for that association in the same manner as if he were an adult.

II. THE CSRT’S DETERMINATION IN PETITIONER’S CASE
CONFLICTS WITH THE LAWS OF THE UNITED STATES

The CSRT determination in Petitioner’s case was inconsistent with the
AUMF, the law of war, and the Optional Protocol. As noted above, the CSRT
concluded that Petitioner was “propetly classified as an enemy eombatant” and
subject to continuing detention at Guantanamo Bay “because he is a member of, or
affiliated with al-Qaida.” Summary Basis at Y 1, 7(c). However, as discussed,
both the AUMF and the Optional Protocol recognize that juveniles like Petitioner

cannot be valid “member[s]” or “affiliate[s]” of an armed group such as al-Qaeda,
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because they lack the capacity to consent to such membership. For this reason
alone, the CSRT’s determination must be reversed. See 10 U.S.C. § 801(C)(ii).
More broadly, there is no basis on which Petitioner could be validly
determined to be an “enemy combatant” consistent with U.S. law. As discussed
below, the best interpretation of the Secretary of Defense’s CSRT Order is that its
definition of “enemy combatant” is consistent with the law of war. See Section 111
infra. But even if that definition purported to permit Petitioner’s detention despite
the fact that he was a juvenile when detained, Petitioner’s detention would be
contrary to U.S. law, and any CSRT determination permitting his continued
detention would have to be reversed. See 10 U.S.C. § 801(C)(ii). As set forth
above, the AUMF does not authorize detention of “combatants” based on their
involvement with al-Qaeda unless such detention is consistent with the law of war;
and juveniles cannot be “combatants” under the law of war. The Optional Protocol
likewise fails to recognize “any circumstances” in which a non-state armed group
may legitimately “recruit or use in hostilities persons under the age of 18 years,”
Optional Protocol art. 4(1) (emphasis added), and proscribes States Parties from
treating juveniles improperly recruited or used by non-state groups as valid
participants in armed conflict. There is thus no basis on which a CSRT could,
_consistent with U.S. law, conclude that Petitioner may be detained as an enemy

combatant. |
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III. THE CSRT’S DETERMINATION ALSO CONFLICTS WITH THE
CSRT STANDARDS AND PROCEDURES

The CSRT’s determination was also inconsistent with the CSRT standards
and procedures promulgated by the Secretary of Defense. See 10 U.S.C.
§ 801(C)(i). The Secretary of Defense issued the CSRT standards and procedures
on July 7, 2004, immediately after the Supreme Court’s decision in Hamdi. As
discussed, Hamdi held that the AUMF authorized the detention of individuals who
could be properly detained as “enemy combatants” under the law of war. See 542
U.S. at 518-19. Hamdi also required the Government to establish a process by
which individuals so detained could “challenge [their] classification” by rebutting
the “factual basis for [their] classification” before a “neutral decisionmaker.” /d. at
533. Tﬁe July 7 Order was a direct response to that decision.'’

As such, the Order should be read in light of Hamdi’s clarification that the
AUMF only conferred authority to detain individuals within the limits of the law of
war. Nothing in the Order itself suggests that, in setting forth a definition of

“enemy combatant,” the Secretary of Defense intended to go beyond the limits of

19 See Transcript, Defense Department Background Briefing on the Combatant
Status Review Tribunal (July 7, 2004), available at http://www.defenselink.mil/
transcripts/transcript.aspx ?transcriptid=2751 (“In response to last week’s decisions
by the Supreme Court, the deputy secretary of Defense today issued an order
creating procedures establishing a Combatant Status Review Tribunal, which will
provide detainees at the Guantanamo Bay Naval Base with notice of the basis for
their detention and an opportunity for them to contest their detention as enemy

combatants.”).
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the law of war discussed in Hamdi. And reading the Order as expanding the
definition of “enemy combatant” beyond those limits would be inconsistent with
the principle that regulations should be read, if possible, consistently with the
statutes they are promulgated to implemcnt.“

Accordingly, the CSRT standards and procedures should be read to
incorporate the limitations on the definition of the term “enemy combatant™
imposed by the law of war. As noted above, the Order defines “enemy combatant”
as “an individual who was part of or supporting Taliban or al-Qaeda forces, or
associated forces that are engaged in hostilities against the United States or its
coalition partners,” including “any person who has committed a belligerent act or
has directly supported hostilities in aid of enemy forces.” July 7 Order at § a.
Reading this definition in light of the law of war, Petitioner cannot have been
meaningfully “part of” or “supporting” al-Qaeda forces, and cannot have been a
“pelligerent,” because he was below the age of consent at the time he allegedly
committed the acts for which he is being detained. Accordingly, the CSRT’s
determination that Petitioner was an “enemy combatant” under this definition was

inconsistent with the CSRT standards and procedures—as would be any finding

that Petitioner was an “enemy combatant™ under the same definition.

' See, e.g., Thomas v. Commissioner of Social Sec., 294 F.3d 568, 573 (3d Cir,
2002), overruled on other grounds, Barnhart v. Thomas, 540 U.S. 20 (2003); Joy
Techs., Inc. v. Sec’y of Labor, 99 F.3d 991, 995 (10th Cir. 1996).
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PRAYER FOR RELIEF

In light of these considerations, this Court should grant the Petition for
Review and reverse the CSRT’s determination. Because Petitioner cannot be
properly detained as an “enemy combatant” at all, he should be released to the
custody of his country of citizenship—Canada—consistent with the provisions of
the Secretary of Defense’s July 7 Order.”” In the alternative, even if this Court
declines to hold that there is no basis on which Petitioner can be held as an “enemy
combatant,” it should at minimum reverse the CSRT’s determination that he was a
“member of, or affiliated with al-Qaeda,” and remand for a new CSRT hearing to
determine whether there is a valid alternate basis for detaining Petitioner.

CONCLUSION

The Petition for Review should be granted, and the determination of the

CSRT should be reversed.

12 See July 7 Order at § i (“If the Tribunal determines that the detainee shall no
longer be classified as an enemy combatant . . . . [t]he Secretary or his designee
shall so advise the Secretary of State, in order to permit the Secretary of State to
coordinate the transfer of the detainee for release to the detainee’s country of
citizenship or other disposition consistent with domestic and international
obligations and the foreign policy of the United States.”). As the attached
Affidavit of Professor Doob makes clear, if released to the custody of Canada, the
Canadian government could then remand Petitioner to a legally obligatory
rehabilitation and reintegration program appropriate to his status as a former child
soldier. See Affidavit of Anthony N. Doob (Mar. 14, 2008) (attached hereto as
Exhibit H).

20




March 31, 2008

Respectfully submitted,

William C. Kuebler, LCDR, JAGC, USN
Rebecca Snyder, Esq.

Office of Military Commissions

Office of the Chief Defense Counsel
1099 14th Street, Suite 2000 E
Washington, D.C. 20005

Karl R. Thompson

Allison Orr Larsen*

Brianne J. Gorod*
O’MELVENY & MYERS LLP
1625 Eye St. NW

Washington, D.C. 20006
(202) 383-5300

Counsel for Petitioner

* Admitted to practice outside of the District of Columbia;
Supervised by principals of the firm.
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CERTIFICATE OF PARTIES AND DISCLOSURE STATEMENT

This proceeding was filed directly in this Court pursuant to the Detainee
Treatment Act of 2005, Pub. L. No. 109-148 § 1005(e)(2), 119 Stat. 2680, 2747
(2005) (codified at 10 U.S.C. §801(e)) (supp. 2007). No parties, intervenors, or
amici appeared before a district court in connection with this dispute. Pursuant to
Circuit Rule 27(a)(4) the following list contains all parties, intervenors, and amici
in this court to date:

1. Omar Khadr, petitioner
2. Robert M. Gates, Secretary of Defense, United States of America.

No corporation, association, joint venture, partnership, syndicate or other

similar entity appears as a party or amicus curiae in this proceeding. Thus, no
disclosure statement is required by Circuit Rule 26.1

Dated; March 31, 2008

C. Kuebler, LCDR, JAGC, USN
Rebecca Snyder, Esq.

Office of Military Commissions

Office of the Chief Defense Counsel
1099 14th Street, Suite 2000 E
Washington, D.C. 20005

Karl R. Thompson

Allison Orr Larsen*

Brianne J. Gorod*
O’MELVENY & MYERS LLP
1625 Eye St. NW

Washington, D.C. 20006

(202) 383-5300

*Admitted to practice outside of the District of Columbia,
Supervised by principals of the firm.
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CERTIFICATE OF SERVICE

I certify that on March 31, 2008, three true copies of the foregoing were
sent, via Federal Express, to:

Robert Loeb, Esq.

Douglas N. Letter, Esq.
Sarang Damle, Esq.

Civil Division

U.S. Department of Justice
950 Pennsylvania Ave., NW
Washington DC 20530
(202) 514-5735

Allison Orr Larsen*
O’MELVENY & MYERS LLP
1625 Eye St. NW

Washington, D.C. 20006
(202) 383-5300

* ddmitted to practice outside of the District of Columbia;
Supervised by principals of the firm.
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DEPUTY SECRETARY OF DEFENSE

1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

-7 JUL 2004

MEMORANDUM FOR THE SECRETARY OF THE NAVY
SURJECT: Order Establishing Combatant Status Review Tribunal

This Order applies only to foreign nationals held as enemy combatants in the
control of the Department of Defense at the Guantanamo Bay Naval Base, Cuba
("detainecs™).

a. Enemy Combatant. For purposes of this Order, the term “enemy combatant”
shall mean an individual who was part of or supporting Taliban or al Qaeda forces. or
associated forces that are engaged in hostilitics against the United States or ils coalition
partners. This includes any person who has committed a belligerent act or has directly
supported hostilitics in aid of enemy armed forces. Each detainee subject Lo this Order
has been determined to be an enemy combatant through multiple levels of review by
officers of the Department of Defensc.

b. Notice. Within ten days afier the date of this Order, all detainees shall be
notificd of the opportunity to contest designation as an cnemy combatant in the
proceeding described herein, of the opportunity to consult with and be assisted by a
personal representative as described in paragraph (c), and of the right to seek a wril of
habeas corpus in the courts of the United States.

¢. Personal Representative. Each detainee shall be assigned a military officer,
with the appropriutc security clearance. as a personal representative for the purpose of
assisting the detainee in connection with the review process described herein. The
personal representative shall be afforded the opportunity to review any reasonably
available information in the possession of the Depattment of Defense that may be
relevant to a determination of the detainee’s designalion as an enemy combalant,
including any records, determinations, or reports generated in connection with earlier
determinations or reviews, and to consult with the detainee concermning that designation
and any challenge thereto. The personal representative may share any information with
the detainee, except for classified information, and may participate in the Tribunal
proceedings as provided in paragraph (g)(4).

d. Tribunals. Within 30 days after the detainee’s personal representative has
been afforded the opportunity to review the reasonably available information in the
possession of the Department of Defense and had an opportunity to consult with the
detainee, a Tribunal shall be convencd to review the detainee’s status as an encmy
combatanl.

e. Composition of Tribunal. A Tribunal shall be composed of three ncutral
commissioned officers of the U.S. Armed Forces, each of whom possesses the
appropriate security clearance and none of whom was involved in the apprehension,
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detention, interrogation, or previous determination of status of the dctainee. One of the
members shall be a judge advocate. The senior member (in the grade of 0-5 and above)
shall serve as President of the Tribunal. Another non-voting officer, preferably a judge

advocate. shall serve as the Recorder and shall not be a member of the Tribunal.

1. Convening Authority. The Convening Authority shall be designated by the
Sceretary of the Navy. The Convening Authority shall appoint each Tribunal and its
members, and a personal representative for each detainee. The Secretary of the Navy,
with the concurrence of the General Counsel of the Department of Defense, may issue
instructions to implement this Order.

g Procedures.

(1) The Recorder shall provide the detainee in advance of the proceedings with
notice of the unctassified fuctual basis for the detainee’s designation as an encmy
combatant.

(2} Members of the Tribunal and the Recorder shall be swomn. The Recorder
shall be sworn first by the President of the Tribunal. The Recorder will then administer
an oath, 1o faithfully and impartially perform their duties, to all members of the Tribunal
to include the President. '

(3) The record in each case shall consist of all the documentary evidence
presented to the Tribunal. the Recorder’s summary of all witness testimony, a written
report of the Tribunal’s decision, and a recording of the proceedings {except proceedings
involving deliberation and voting by the members), which shall be preserved.

(4) The detainee shall be allowed to attend all proceedings, except for
proceedings involving deliberation and voting by the members or tesimony and other
matters that would compromisc national security it held in the presence of the detaince.
The detainee’s personal representative shall be allowed to attend ald proceedings, except
for proceedings involving deliberation and voting by the members of the Tribunal.

(5) The detaince shall be provided with an interpreter, if necessary.

(6) The detainee shall be advised at the beginning of the hearing of the nature of
the proceedings and of the procedures accorded him in connection with the hearing.

(7) The Tribunal, through its Recorder, shall have access to and consider any
reasonably available information generated in connection with the initial determination Lo
hold the detaince as an encmy combatant and in any subsequent reviews of that
determination, as well as any reasonably available records, determinations, or reports
generated in connection therewith.

(8) The detainee shall be allowed to call witnesscs if reasonably available, and Lo
question those witnesses called by the Tribunal. The Tribunal shall determine the
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reasonable availability of witnesses, If such witnesses are from within the U.S. Armed
Forces. they shall not be considered reasonably available if, as determined by their
commanders, their presence at 4 hearing would affcct combat or support operations. [n
the case of witnesses who are not reasonably avaitable, written statements, preferably
sworn. may be submitted and considered as cvidence.

(9) The Tribunal is not bound by the rules of cvidence such as would apply to a
court of law. Instead, the Tribunal shall be frec Lo consider any information it deems
relevant and helpful to a resolution of the issue before it. Al the discretion of the
Tribunal, for example, it may consider hearsay evidence, taking into account the
reliability of such evidence in the circumstances. The Tribunal does not have the
authority to declassify or change the classification of any national security information it
reviews,

(10) The detainee shall have a right to testify or otherwise address the Tribunal in
oral or written form, and to introduce relevant documentary evidence.

(11) The deiginee may not be compelled to testily before the Tribunal.

(12) Following the hearing of testimony and the review of documents and other
cvidence. the Tribuna) shall determine in closed session by majority vote whether the
dciainee is properly detained as an enemy combatant. Preponderance of evidence shall
be the standard used in reaching this determination, but there shall be a rebuttable
presumption in favor of the Government’s evidence.

(13) The President of the Tribunal shall, without regard fo any other provision of
this Order, have authority and the duty (o ensure that all proceedings of or in relation to .
the Tribunal under this Order shall comply with Executive Order 12958 reguarding
national security information.

L. ‘The Record. 'The Recorder shali, to the maximum extent practicable, prepare
the record of the Tribunal within three working days of the announcement of the
Tribunal’s decision. The record shall include those items described in paragraph (g}(3)
above. The record will then be forwarded to the Staff judge Advocate for the Convening
Authority, who shall review the record for legal sufficiency and make a recommendation
to the Convening Authority. The Convening Authority shall review the Tribunal’s
decision and, in accordance with this Order and any implementing instructions issued by
the Secretary of the Navy, may return the record to the Tribunal for further proceedings
or approve the decision and take appropriate action,

i. Non-fnemy Combatant Determination. 1 the Tribunal determines that the
detaince shall no longer be classified as an enemy combatant, the written report of its
decision shall he forwarded ditectly to the Secrctary of Defense or his designee. The
Secretary or his designee shall so advise the Secretary of State, in order to permit the
Secretary of State to coordinate the transfer of the detainee for release 1o the detainee’s




country of citizenship or other disposition consistent with domestic and international
obligations and the foreign policy of the United States.

j. This Order is intended solely 10 improve management within the Department of
Defense concerning its detention of enemy combatants at Guantanamo Bay Naval Base.
Cuba, und is not intended o, and does not, create any right ot henefit, substantive or
procedural, enforceable at law. in equity, or otherwise by any party against the United
States. its departments. agencies, instrumentalities or entitics. its officers, employees or
agents, or any other person,

k. Nothing in this Order shall be construcd to limit, impair, or otherwise affect the

constitutional authority of the President as Commander in Chiel or any authority granted
by statute to the President or the Secretary of Defense.

This Order is effective immediately.




IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Case No. 07-1156

OMAR KHADR,

Petitioner,
V.

ROBERT M. GATES,
Respondent.

AFFIDAVIT OF LT. CMDR. WILLIAM C. KUEBLER

1, Lt. Cmdr. William C. Kuebler, hereby déclare that:

_ T am the detailed defense counsel for Omar Khadr (Mr. Khadr). Mr. Khadr

is a 21-year-old Canadian citizen, currently detained as an “enemy
combatant” at the U.S. Naval Station, Guantanamo Bay, Cuba. Irepresent
Mr. Khadr in connection with military commission proceedings in the case

of US. v. Omar Khadr, and related proceedings in the federal courts.

. Upon information and belief, Mr. Khadr was initially detained by U.S.

forces in Afghanistan on or about 27 July 2002. He was transferred to the




U.S. detention facility at Bagram Airbase, Afghanistan, where he remained
until on or about 29 October 2002, when he was transferred to the U.S.

detention facility at Guantanamo Bay, Cuba.

3. Upon information and belief, notwithstanding his age at the time of capture,
Mr. Khadr has, throughout the course of his detention by U.S. authorities,
been detained as an adult. That is, Mr. Khadr has at no time been purposely
segregated from adult detainees or afforded special treatment because of his

status as a juvenile when initially charged.

Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury that the

foregoing is true and correct.

Executed on March 31, 2008.

|
| 5
. ’ William C. Kuebler
2




JefenseLink News Release: Transfer of Juvenile Detainees Completed http://www.defenselink. mil/releases/release.aspx?releaseid=7041

IMMEDIATE RELEASE No. 05704
January 29, 2004

Transfer of Juvenlle Detainees Completed

The Department of Defense announced today that it transferred three juvenile detainees from Guantanamo Bay,
Cuba. They have been released to their home country foday.

Defense Department senior leadership, in consultation with other senior U.S. government officials, determined
that the juvenile detainees no longer posed a threat to our nation, that they have no further intelligence value and that
they are not going to be tried by the U.S. govermment for any crimes. As with all detainees, these juveniles were
considered enemy combatants that posed a threat to U.S. security, and their transfer for release was contingent upon
this determination.

The juveniles were removed from tﬁe battlefield to prevent further harm to U.S. forces and to themselves. Two
of the three juvenile detainees were captured during U.S. and allied forces raids on Taliban camps. One juvenile
detainee was captured while trying to oblain weapons to fight American forces.

Age is not a determining factor in detention. We detain enemy combalants who engaged in armed conflict
against our forces or provided support to those fighting against us.

After medical tests determined all three juveniles were under the age of 16, the juveniles were housed ina
separate detention facility modified to meet the special needs of juveniles. In this facility, they were not restricted in the
same manner as adult detainees and underwent assessments from medical, behavioral, educational, intelligence and
detention specialisis to address their unique needs while detained at Guantanamo.

With the assistance of non-government organizations (NGOs}, the juveniles will be resettled in their home
country. it was our goal to retur them to an environment where they have an opportunity to reintegrate into civil
society.

While at Guantanamo, every effort was made to provide the juvenile detainees a secure environment free from
the influences of the older detainees, as well as providing for their special physical and emotional care. While in
detention, these juveniles were provided the opportunity

to learn math, as well as reading and writing in their native language. Each took part in at least
a portlon of the opportunity to better themselves through education and participated in courses t¢ improve their literacy
and social skills. The juveniles also pariicipated in daily physical exercise and sporis games.

We are concerned al Qaida or Taliban sympathizers may threaten the safety of these juveniles. For this reason,
we will not provide their names publicly or further details regarding their capture and release.

As we have stated in the past, the evaluation of the detainees is a time-consuming and deliberate process. To
date, 87 detainees have been released. Four other defainees have bean transferred to the Saudi Arabian government
for continued detention. We stand firm on our commitment to release delainees when we are able to determine that
they no longer pose a threat t¢ our nation, that they are of no intelligence value and that they are not appropriate for
criminal prosecution.

iofl 3/31/2008 1:49 PM




SECRET/NOFORN//X1

(U) Combatant Status Review Tribunal Decision Report Cover Sheet

(U) This Document is UNCLASSIFIED Upon Removal of Enclosures (2) (3) and (4).

(U) TRIBUNAL PANEL: __ #5

W 1sn#: _ S

Ref: (a) (U) Convening Order for Tribunal #5, 17 August 2004 )
(b) (U) CSRT Implementation Directive of 29 July 2004 (8))
(c) (U) DEPSECDEF Memo of 7 July 2004 (U)

Encl: (1) (U) Unclassified Summary of Basis For Tribunal Decision (U)
(2) (U) Classified Summary of Basis for Tribunal Decision (S/NF)
(3) (U) Summary of Detainee/Witness Testimony (Not Used) '
(4) (U) Copies of Documentary Evidence Presented (S/NF)
(5) (U) Personal Representative’s Record Review (U)

1. (U) This Tribunal was convened by references (a) and (b) to make a determination as
to whether the detainee meets the criteria to be designated as an enemy combatant as
defined in reference (c).

2. (U) On 7 September 2004 the Tribunal determined, by a preponderance of the
evidence, that Detainee ?-15 properly designated as an enemy combatant as defined in
reference (c).

3. (U) In particular, the Tribunal finds that this detainee is 2 member of, or affiliated with
al-Qaida as more fully discussed in the enclosures.

4, (U) Enclosure (1) provides an unclassified account of the basis for the Tribunal’s
decision. A detailed account of the evidence considered by the Tribunal and its findings
of fact are contained in enclosures (1) and (2).

B Colonel, USAF

Tribunal st '

DERY FM: Multiple Sources ~ SECRET/NOFORN/X1
DECLASS: XI




UNCLASSIFIED/FOUO

UNCLASSIFIED SUMMARY OF BASIS FOR TRIBUNAL
DECISION

(Enclosure (1) to Combatant Status Review Tribunal Decision Report)

TRIBUNAL PANEL: ___ #5
ISN #:

1. Introduction

As the Combatant Status Review Tribunal (CSRT) Decision Report indicates, the
Tribunal has determined that this detainee is properly classified as an enemy combatant
and is a member of, or affiliated with al-Qaida. In reaching its conclusions, the Tribunal
considered classified information only. The following is an account of the Tribunal
proceedings. Classified evidence considered by the Tribunal is discussed in Enclosure

(2) to the CSRT Decision Report.

2. Synopsis of Proceedings

The Detainee chose not to participate in the Tribunal process. Because the unclassified
evidence only. consisted of the Unclassified Summary of evidence and the FBI redacted
information statement, the Tribunal relied exclusively on classified information in

reaching its decision.
3. LEvidence Considered by the Tribunal
The Tribunal considered the following evidence in reaching its conclusions:
a. Exhibits: D-a, R-1 through R-12
4, Rufings by the Tribunal on Detainee Requests for Evidence or Witnesses

The Detainee requested no witnesses or evidence.

5. Discussion of Unclassified Evidence
The Tribunal considered no unclassified evidence in making its determinations. The .
recorder offered Exhibits R-1 and R-2 into evidence during the unclassified portion of the
proceeding. Exhibit R-1 is the Unclassified Summary of Evidence. While this summary
is helpful in that it provides a broad outline of what the Tribunal can expect to see, it is
niot persuasive in that it provides conclusory statements without supporting unclassified
evidence. Exhibit R-2, an FBI certification regarding redacted information, provided no
usable evidence. Accordingly, the Tribunal had to look to classified exhibits for support .

of the Unclassified Summary of Evidence. A discussion of the classified evidence is
found in Enclosure (2) to the Combatant Status Review Tribunal Decision Report.

UNCLASSIFIED//FOUQ isn AR
Enclosure (1)
Page | of 2




UNCLASSIFIED/FOUO

6. Consultations with the CSRT Legal Advisor

No issues arose during the course of this hearing that required consultation with the
CSRT legal advisor.

7. Conclusions of the Tribunal

Upon careful review of all the evidence presented in this matter, the Tribunal makes the
following determinations:

a. The detainee was mentally and physically capable of participating in the
proceeding. No medical or mental health evaluation was deemed necessary.

b. The detainee understood the Tribunal proceedings. The detainee chose not to
participate in the Tribunal process, as indicated in Exhibit D-a.

¢. The detainee is properly classified as an enemy combatant because heisa
member of, or affiliated with al-Qaida.

8. Dissenting Tribunal Member’s report

None. The Tribunal reached a unanimous decisiorn.

Respectfully submitted,

T BERE? Colonel, USAF
Tribunal President

UNCLASSIFIED//FOUQO ISN

Enclosure (1)
Page 2 of 2




MARADMIN 272/07

L3 »»

Date signed: 04/22/2007 MARADMIN Number: 272107

UNCLAS 1921402 APR Q7

CMC WASHINGTON DC(UC)

TO AL MARADMIN (UC)

MARADMIN 272/07

MSGID/GENADMIN/CMC WASHINGTON DC/MPO-40//

SUBJ/REVISED 17 YEAR OLD MARINES IN COMBAT POLICY//
REF/A/MSGID:MSG/CMC (MP)/2311392JAN2003//

REF/B/MSGID:DOC/PUSD (PR} /23MAR2007//

NARR/REF A IS MARADMIN 030/03, 17 YEAR OLD MARINES IN COMBAT AND
PROVIDES EXISTING MARINE CORPS POLICY., REF B IS PRINCIPAL

DEPUTY UNDERSECRETARY OF DEFENSE (PERSONNEL AND READINESS) (PDUSD
(P&R)) MEMO< ENFORCEMENT OF CHILD SOLDIER IMPLEMENTATION

POLICIES, THAT CHANGES EXISTING DOD POLICY BY MAKING IT MORE
RESTRICTIVE.//

POC/K. A. CERNY/GS-14/-/-/TEL:DSN 278-9387/TEL:COMM (703)784-9387//
GENTEXT/REMARKS/1. PURPOSE. TO ANNOUNCE A CHANGE TO EXISTING
MARINE CORPS POLICY. EFFECTIVE IMMEDIATELY, MARINES YOUNGER THAN

18 YEARS OF AGE ARE PROHIBITED FROM BEING OPERATIONALLY DEPLOYED.
THIS POLICY CHANGE TO REF A ENSURES COMPLIANCE WITH REF B.

2. BACKGROUND

A. THE OPTIONAL PROTOCOL TO THE CONVENTION ON THE RIGHTS OF THE
CHILD ON THE INVOLVEMENT OF CHILDREN IN ARMED CONFLICT (CHILD
SOLDIER PROTOCOL) STATES PARTIES SHALL TAKE ALL FEASIBLE MEASURES

TO ENSURE THAT MEMBERS OF THEIR ARMED FORCES WHO HAVE NOT ATTAINED
THE AGE OF 18 YEARS DO NOT TAKE A DIRECT PART IN HOSTILITIES. REF

A STATES COMMANDERS SHALL TAKE ALL FEASIBLE MEASURES TO ENSURE THAT
MARINES UNDER THE AGE OF 18 YEARS OF AGE DO NOT TAKE DIRECT PART IN
HOSTILITIES.

B. REF B DIRECTS THE SERVICES TO NOT DEPLOY SERVICE MEMBERS

YOUNGER THAN 18 YEARS OF AGE IN SUPPORT OF OPERATIONS IN IRAQ AND
AFGHANISTAN. REF B FURTHER DIRECTS THE SERVICES TO IDENTIFY ACTIONS
t0 ELIMINATE SUCH AN OCCURRENCE. THE REVISED POLICY OF REF B
ENSURES THAT MEMBERS YOUNGER THAN 18 YEARS OF AGE DO NOT
INADVERTANTLY TAKE A DIRECT PART IN HOSTILITIES, IN CONTRAVENTION oF
THE CHILD SOLDIER PROTOCOL.

3. ACTION. TO IMPLEMENT MARINE CORPS POLICY THAT COMPLIES WITH REF
B, THFE FOLLOWING GUIDANCE IS EFFECTIVE IMMEDIATELY:

A. CMC (MM) AND (RA) WILL NOT ASSIGN A MARINE YOUNGER THAN 18 YEARS
OF ACE TO A UNIT THAT IS SCHEDULED TO OPERATIONALLY DEPLOY PRIOR TO
THE DATE THE MARINE ATTAINS 18 YEARS OF AGE.

B. COMMANDING GENERALS AND COMMANDING OFFICERS WILL NOT OPERATIONALLY
DEPLOY A MARINE UNDER 18 YEARS OF AGE. COMMANDING GENERALS AND
COMMANDING OFFICERS ARE RESPONSIBLE FOR MANAGING UNIT ASSIGNMENTS OF
THOSE MARINES TO ENSURE THAT THEY DO NOT OPERATIONALLY DEPLOY PRIOR TO
THE DATE THE MARINE ATTAINS 18 YEARS OF AGE.

C. AS NECESSARY, COMMANDING GENERALS AND COMMANDING OFFICERS WILL
COORDINATE WITH CMC (MM) AND (RA) ON THE REASSIGNMENT OF A MARINE
YOUNGER THAN 18 YEARS OF AGE TO A UNIT THAT IS SCHEDULED TO
OPERATIONALLY DEPLOY AFTER THE DATE THE MARINE ATTAINS 18 YEARS OF AGE,
D. THIS POLICY DOES NOT APPLY TO DEPLOYING MARINES YOUNGER THAN 18
YEARS FOR THE PURPOSES OF TRAINING (INDIVIDUAL OR UNIT) OR EXERCISES.




E. CMC (M&RA) AND COMMANDING OFFICERS WHO HAVE ADMINISTRATIVE CONTROL
OF MARINES WILL ENSURE THAT MARINES YOUNGER THAN 18 YEARS OF AGE ARE
IDENTIFIED IN THE MARINE CORPS TOTAL FORCE SYSTEM (MCTFS) WITH THE DUTY
LIMITATION REMARK TO INDICATE THEY ARE UNDER 18 YEARS OF AGE (I.E., TTC
157 012, 17 YEARS OLD, CODE "P").

{1) ON 6 APR 2007, CMC (M&RB) /MISSA RAN A ONE-TIME UTILITY TO UPDATE
THE DUTY LIMITATION REMARK OF CODE "P", FOR ALL MARINES UNDER 18 YEARS
OF RGE (ACTIVE AND RESERVE COMPONENT, WHETHER ON ACTIVE DUTY AT THE TIME
OR NOT), WHO DID NOT ALREADY HAVE THIS pUTY LIMITATION CODE.

LOCAL COMMANDS ARE NOT TO OVERWRITE THIS CODE FOR THEIR ASSIGNED MARINES
UNLESS ANOTHER DUTY LIMITATION CODE IS MORE APPROPRIATE.

{(2) BY 12 APR 2007, CMC (M&RA) WILL HAVE COMPLETED A LOGIC CHANGE TO
MCTFS THAT WILL AUTOMATICALLY GENERATE THIS DUTY LIMITATION CODE WHEN A
MARINE YOUNGER THAN 18 YEARS OF AGE IS INITIALLY ACCESSED INTO THE MARINE
CORPS. MCTFS CURRENTLY AUTOMATICALLY UPDATES A MARINE'S DUTY LIMITATION
CODE OF "P" BY CHANGING IT TC CODE "0" (I.E., THE NUMBER

ZERO) WHEN SUCH A MARINE ATTAINS 18 YEARS OF AGE.

(3) FOR THE FUTURE, COMMANDING OFFICERS WILL ENSURE THAT UPON JOINING TO
THEIR UNIT, MARINES YOUNGER THAN 18 YEARS OF AGE ARE IDENTIFIED IN MCTFS
WITH THE DUTY LIMITATION CODE OF "B".

4. THE POLICY IN THIS MARADMIN SUPERSEDES THAT IN REF A.

5. THE POLICY IN THIS MARADMIN APPLIES TO THE TOTAL FORCE.//




OFFICE OF THE UNDER SECRETARY OF DEFENSE

4000 DEFENSE PENTAGON
WASHINGTON, DC 20301-4000

MAR 2 3 2007

PERSONNEL AND
READINESS

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY
(MANPOWER & RESERVE AFFAIRS
ASSISTANT SECRETARY OF THE NAVY
(MANPOWER & RESERVE AFFAIRS
ASSISTANT SECRETARY OF THE AIR FORCE
(MANPOWER & RESERVE AFFAIRS

SUBJECT: Enforcement of Child Soldier Implementation Policies

The Department leaned recently that some Service members younger than 18 have
been deployed in support of operations in Iraq and Afghanistan. This of course would
contravene Article 1 of the Child Soldiers Protocol Letters which essentially requires that
Parties (including the United States), “take all feasible measures to ensure that members
of their armed forces who have not attained the age of 18 years do not take a direct part in
hostilities.”

The Defense Manpower Data Center provided data confirming the assertion that
troops younger than 18 had been deployed. Informal discussions with Service colleagues
suggest such deployments have in fact occurred, but did not identify specific actions now
in place to eliminate the potential for reoccurrence.

To sustain high standards in the execution of U.S. agreements, please let me know
the actions you are taking to conform such deployments to your Service policies. A
response by April 6, 2007 would be particularly helpful. Please contact Mr. Brad Loo,
697-5045, Bradtord.loo/osd.mil, should your staff have questions on this requirement.
Thank you for reviewing this important matter.

Michael L. Dofninguéz
Principal Deputy




IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Case No. 07-1156

OMAR KHADR,
Petitioner,

.

ROBERT M. GATES,
Respondent.

AFFIDAVIT OF ANTHONY N. DOOB

I, Anthony N. Doob, hereby declare that:

. I am a professor of criminology at the Centre of Criminology, University of Toronto. As
part of my work, I study the process by which policy is made in the area of criminal
justice in Canada. Ihave appeared numerous times before committees of the House of
Commons and the Senate of Canada to give evidence about the usefulness and impact of
bills that these two legislative bodies consider. A copy of my Curriculum Vitae is

attached.

. It is my understanding that S. 810 of the Criminal Code of Canada (as well as the related
sections) is a codification of the common law power to compel people to enter into bonds

or recognizances to keep the peace. It is designed to be an alternative to the criminal



process such that the court can put controls on those people in society who might, in the
future, commit criminal offences. This is a recognized example of the preventive not

punitive dimension of the criminal law power.

. Traditionally, the most frequent use of this original section (S. 810) of this portion of the
Criminal Code was for those people who were involved in some kind of dispute, often
that involved violence or possible violence in the future. They were used quite frequently
in the past in cases of domestic violence. The offender — typically the man — would be
ordered not to have contact, etc., with his spouse and often as a result a criminal charge
would not proceed. The idea behind S. 810 orders is that society — or in the case of
$.810, a specific person — can be protected from being victimized by putting controls on a
person who might be expected to victimize that person. Hence it was seen as a way of

preventing future offending rather than responding to past offending.

. The growth of these powers in the past couple of decades (e.g., 810.1, 810.01) has been

where the future risk is generalized, and does not have an identified target.

. In Budreo (R. v. Budreo in 2000 (142 C.C.C. (3d) 225; Leave to appeal to the Supreme
Court of Canada denied), Laskin JA noted that these were not offences, and did not relate
to the person’s status per se. Instead they are preventative sections. Specifically with

respect to S. 810.1 (sex offences) he said

33 Moreover, I do not regard S. 810.1 as authorizing court-ordered restrictions
on a person's liberty because of that person's status. S. 810.1 looks not to a

person’s status but to a person’s present risk of future dangerousness. That risk




will have to be assessed by looking at all relevant factors in a person’s life, factors

that are not immutable but will change over time.

34 Thus, I conclude that s. 810.1 does not create a status offence. It is a

preventive measure.

6. The procedure used for a S. 810 order is laid out in the Criminal Code in that section (for
‘simple’ S. 810 orders) and in S. 810.1 in the case of concern about future sexual
offending, S. 810.2 for violent offending, and in S. 810.01 in the case of concemns about

intimidation or offences involving criminal organization or terrorism offences.

7. The basic procedure with 810 orders (of all kinds) is that someone (the informant) who
has a reasonable belief that a person is going to commit an offence in the future can go to
court and lay an information before a judicial officer. The big difference between S. 810,
on the one hand, and S. 810,01, 810.1, and 810.2, on the other hand, is that in S. 810 the
concern relates to- a specified person or persons. Section 810.1 relates to concern,
generally, about sexual offences; S. 810.2 deals with serious personal injury offences;
and S. 810.01 relates to terrorism, intimidation, and organized crime, without a need to
specify who, exactly, the potential victims might be. Said differently there is no need to

identify who might be harmed by the subject of orders under S. 810.1, 810.2 or 810.01.

8. There is one additional requirement contained in S. 810.01 that is not contained in S. 810
or S. 810.1: the consent of the Attorney General (of the province or the Attorney General

- of Canada) is required in the case of S. 810.2 and S. 810.01. Under Section 2 (c) of the

Criminal Code it would appear that the deputy attorney general can, as well, give
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consent.

Section 810.01 as well as S. 810.1 and S. 810.2 orders must be brought before a
provincial court judge (who, among other things, is legally trained) whereas S. 810
applications can be brought before justices of the peace who often, or perhaps typically,

are not legally trained.

The judicial officer before whom the information is laid may then require the person
about whom there is concern to appear before the court. The powers of arrest and bail
applicable to the general criminal process apply to these preventive measures as well. In

other words, the court has the power to compel the accused to appear before it.

A hearing then takes place in which evidence must be presented to substantiate the fear
that the informant has. If the judiciat officer decides that there is evidence to support the
conclusion that the informant’s fear is reasonable, that judicial officer can require' the
defendant to enter into a recognizance “to keep the peace and be of good behaviour for
any period that does not exceed twelve months and to comply with any other reasonable
conditions prescribed in the recognizance, including the conditions set out in subsection
(5) [weapons and explosive devices prohibitions] that the provincial court judge
considers desirable for preventing of an offence referred to in subsection (1}
[intimidation, criminal organization offence, or terrorism offence] ” (S. 810.01 (3)). Note
that there is no requirement that anyone prove that the defendant must have committed an
offence. The defendant may well never have committed an offence. The court simply

needs fo be satisfied that the fear is reasonable. In the case of S. 810.01, thisis a

preventive measure based on reasonably held fear that another person will commit an
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offence under section 423.1, a criminal organization offence, or a terrorism offence.

The defendant must enter into the recognizance for a specified period of up to 12 months.
If the defendant refuses to do so, the judicial officer can send the defendant to prison for
up to 12 months (S. 810.01(4)). If the defendant enters into the recognizance but
commits a breach of the recognizance, that breach is itself a criminal offence punishable

by up to 2 years in prison (Section 811).

Essentially, then, the defendant can be ordered to comply with certain types of
restrictions on his life. He must agree to these. If he doesn’t he can be imprisoned. Ifhe
does agree to the conditions and then violates them, he has committed a criminal offence

and can be put in prison.

These orders have a maximum length of one year, but they can be renewed an infinite
number of times. It is my understanding that it is not unusual for 810.1 orders to be

renewed.

The constitutional validity of the section relating to sexual offenders (S. 810.1) has been
challenged and the Ontario Court of Appeal in R. v. Budreo in 2000 (142 C.C.C.(3d)
225; Leave to appeal to the Supreme Court of Canada was denied) found it to be

constitutional.

Section 810.01 existed prior to 2001, but did not include ‘terrorism’ offences until
December 2001. Prior to December 2001, the section dealt only with a “criminal

organization offence” as defined in Section 2 of the Criminal Code.

As I have already mentioned, S. 810 orders (for ordinary cases) have been with us in one
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form or another for a very long time. Section 810.1 which deals with concerns that
someone might commit a sexual offence came into effect in 1993, followed in 1997 by S.
810.01 and S. 810.2. Each of these four separate sections has, in general terms, the same

basic structure.

The purpose of each of these sections is clearly preventative rather than punitive. Indeed,
the Ontario Court of Appeal decision in Budreo (see supra) makes this point explicitly.
At paragraph 34, Laskin, J.A. of that court finds, specifically, that S. 810.1 (that deals
with concern about future sex offending) is preventative not punitive. Since the
language is so similar in the other sections of S. 810 orders, it would be hard to believe

that these other sections would be seen in any different terms by this Court.

As I have already mentioned, S. 810.01 existed prior to the fall of 2001, though it did not
include terrorism offences. On 15 October 2001, the Government of Canada introduced
into the House of Commons a bill known as the “Anti-Terrorism Act.” The Bill
included, when it was proclaimed into force on December 24, 2001, a section that simply
added the following italicized words to S. 810.01: “A person who fears on reasonable
grounds that another person will commit a criminal organization offence or a terrorism
offence may, with the consent of the Attorney General, lay an information before a

provincial court judge.”

One can infer the purpose of S. 810.01 orders from three separate sources. First, the
Minister of Justice and Attorney General of Canada along with the Solicitor General of

Canada, and the Minister of Foreign Affairs announced the day of the introduction of the

Bill into the House of Commons that the overall “Anti-Terrorism Plan” had four
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objectives including to “stop terrorists from getting into Canada and protect Canadians
from terrorist acts” (Press Release, October 15, 2001). Clearly S. 810.01 is related to

protecting Canadians.

Second, the preamble to the Act as it was introduced indicated that the “Parliament of
Canada, recognizing that terrorism is a matter of national concern that affects the security
of the nation, is committed to taking comprehensive measures to protect Canadians
against terrorist activity....” {Preamble to Bili C-36, First Session, 37" Parliament, 49-50

Elizabeth II, 2001).

Third, the section clearly specifies (S. 810.01(3)) that the conditions that can beputona
S 810.01 order that the defendant are designed to prevent crime. The defendant can be
ordered to “comply with any other reasonable conditions prescribed in the

recognizance. .. that the provincial court judge considers desirable for preventing the

commission of an offence referred to in subsection (1)”(e.g., a terrorism offence).

Typically a S. 810 order starts with a person — most commonly a police officer in S.
810.1 orders (the type of order closely associated with S. 810.01 orders) — laying an
information before a provincial court judge to initiate proceedings. In other words, the 7
informant presents a sworn document known as an information that sets out the basic
elements of the claim under S. 810.01. There is no requirement that the person laying the
information be a police officer, but it is my understanding that it typically is a police
officer. In the case of an application under S. 810.01, the consent of the Attorney
General is also required. The Attorney General, in our system, is an elected official who

is a member of the provincial Cabinet and is the Chief Law Officer of the Crown.




24. Ibelieve that a summons is issued to get the defendant to court, but the Crown can also

apply for an arrest warrant.

25. The application is heard in open court where the respondent can be [and usually is]
represented by counsel. The judge hears from the informant and any other witnesses who
have evidence that support the claim of reasonably held fear. The respondent can
challenge the cvidence and can testify on his own behalf. The judge then decides the
matter by asking whether he or she is satisfied on a balance of probabilities that the
informant has reasonable grounds to fear that the respondent will commit an offence

within a stipulated category.

26. The defendant is then required enter into a recognizance with the conditions set out by
the court. If he does not, he can be immediately imprisoned for up to 12 months. (S.

810.01(4)).

27. If he violates a condition of the recognizance, he can be imprisoned for up to 2 years

(Section 811).

28. Tn the case of Omar Khadr, one key question that can be asked is what is the extent of the
types of controls that might be placed on him as part of 2 8. 810.01 order. Itismy .
understanding that the section has not yet been used. Hence we do not have any direct
information from conditions used in the past. However, the test is simple: The conditions
must be reasonable ones that are likely to help prevent the commission of a terrorist

offence.

29. There are conditions that prohibit a person from possessing certain weapons or explosive
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substances under S. 810.01(5). I would suggest that the legislation intends that these be
imposed in all but the very unusual case, since there is a requirement that “Where the
provincial court judge does not add a condition described in subsection (5) to a
recognizance, the provincial court judge shall include in the record a statement of the

reasons for not adding the condition” (S. 810.01(5.2)).

30. In this context, I would conclude that the provincial court judge could impose virtually
any treatment condition on the defendant including a requirement that the defendant
reside in a secure psychiatric facility. The test is that the provincial court judge must
consider the condition to be desirable for preventing the commission of the offence. It
should be noted that the conditions need not be voluntarily entered into. It is clear that
the judge can impose these conditions, and if the defendant does not agree to them, the
defendant can be sent to prison for up to twelve months, at which point, presumably, the
process could start anew. But clearly if the defendant were to agree to these conditions
and enter into a recognizance, the defendant would be bound by those conditions for up

to a year unless they were modified by the court at a later date.

31. On the other hand, it would, I believe, be contrary to the intent of the section to impose
prison. Prison would appear to remain as an option only for those sentenced or those

awaiting trial for a criminal offence who have not been granted bail.

32. There is an analogous case dealing with what is normally a community-based sentence in
which a period of time in a secure psychiatric facility was imposed as a community (non-

prison) sanction (Knoblauch v. R ({2000] 2 S.C.R. 780)). In Knoblauch which was heard

by the Supreme Court of Canada, the offender had received a “conditional sentence of
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imprisonment” under Section 742.1 of the Criminal Code. With the offender’s and the
hospital’s consent, he was given the non-prison sanction of a period of time in this secure

psychiatric facility.

Section 742.1 states that “Where a person is convicted of an offence, except an offence
that is punishable by a minimum sentence of imprisonment, and the court (a) imposes a
sentence of imprisonment of less than two years, and (b) is satisfied that serving the
sentence in the community would not endanger the safety of the community and would
be consistent with the fundamental purpose and principles of sentencing set out in
sections 718 to 718.2, the court may, for the purpose of supervising the offender’s
behaviour in the community, order that the offender serve the sentence in the community,
subject to the offender’s complying with the conditions of a conditional sentence order

made under section 742.3.

For the most part, Section 742.3 looks like the conditions that relate to a probation order
in that there are mandatory conditions and optional conditions. Section 742.3(2) states
that “The court may prescribe. .. that the offender do one or more of the following.... (¢)
attend a treatment program approved by the province; and (f) comply with such other
reasonable conditions as the court considers desirable ... for sccuring the good conduct of
the offender and for preventing a repetition by the offender of the same offence or the

commission of other offences.”

Tn 2000, the Supreme Court of Canada released its decision in Knoblauch. Knoblauch

‘was described by the court as having a “lengthy history of mental illness and of

dangerous handling of explosives.” He had pleaded guilty to two charges.

10
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At para. 2 of the majority opinion, the court noted that, “A detailed agreed statement of
facts was read into the record, and the matter proceeded to a sentencing hearing in which
the defence called two forensic psychiatrists in support of its request that a conditional
sentence be imposed, under the terms of which the appellant would reside in a secure
mental health institution, under the care and supervision of psychiatrists. After hearing
the submissions of the parties, the trial judge imposed a conditional sentence followed by
three years of probation. The conditions of both the two-year sentence and the probation
order required the appellant to reside in a psychiatric ireatment unit at the Alberta

Hospital Edmonton.”

The issue that is relevant to Omar Khadr in this case was “whether the court can require
that a conditional sentence be served in a secure mental health institution” (para 4). In
Mr. Khadr’s case, of course, the analogous situation is a S. 810.01 order. Omar Khadr
could be placed in a secure psychiatric facility without a formal finding of guiltor a
formal mental health warrant, Knoblauch was placed in a secure psychiatric hospital
ward as part of a non-custodial sentence. It was noted by the Supreme Court of Canada
that, “The salient condition of his conditional sentence was that the appellant was tc';
reside at the Alberta Hospital Edmonton in a locked secure psychiatric treatment unit

where he was currently receiving treatment, until a consensus.of psychiatric professionals

made a decision to transfer him from that locked unit.”

The court did not dispute the original trial court’s decision that the appropriate sentence
was two years less a day. Arbour J stated “Before turning to an examination of the

applicable law, I wish to stress two important aspects of this case. The first one is that it

11
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is beyond dispute that the appellant is potentially extremely dangerous. The second is
that it is equally beyond dispute that the appropriate sentence for this appellant, in all of
the circumstances, is a sentence of two years less a day, whether it is served in a penal

institution or in a mental health hospital.” (Para. 16)

39. In the end, the Court concluded that, “In the case of a conditional sentence, a regime
uniquely suited to the offender is put in place by the terms of the order under which the
conditional sentence is imposed. It is tailored to take into account the needs of the
offender and those of the community into which he will need to be reintegrated. In my
view, this includes taking full advantage of all community-based services, including
residential programs, and including residential programs that may have a compulsory
residential element, as long as the programs serve the ends expressed in s. 718 of the
Criminal Code. When properly viewed as an alternative to incarceration as previously
defined, conditional sentences do not preclude the resort to community-based facilities,
some of which are residential, simply because they have a custodial aspect. Mental
health facilities exist within our communities, and some of them offer residential
programs which can clearly be an optional condition under s. 742.3(2)(f). The intent of s.
742.1 is to invite courts to draw on all available services in the community to act as an

alternative to imprisonment in penal institutions™ (Para 41).

40. One could make the identical argument in the case of a S. 810.01 order.

41. The court continues by noting that “As the present case illustrates, a person may be
confined in a locked secure mental health facility under various legal provisions. The

person may have been the subject of a civil committal under the provisions of an

12
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applicable provincial mental health legislation, he or she may have been remanded by a
criminal court for assessment, or he or she may have entered such programs voluntarily.
The person may be there as part of the terms of a probation order, or under conditions set
out by the National Parole Board. As indicated earlier, a person may also be there
serving a term of imprisonment, if that part of the hospital has been designated a
penitentiary within the meaning of the Corrections and Conditional Release Act. Inmy
view, the person may also be there under a condition of a conditional sentence, at least

one to which he or she consented” (para. 42).

And finally, Judge Arbour of the Supreme Court of Canada concluded, “I stress that in
this case the accused not only agreed to but advocated the terms that were imposed upon
him by the sentencing judge, which included his confinement in a locked mental health
institution. Whether a lock-up in a mental institution for two years against the will of an
accused would have any therapeutic value, and whether it would be permissible under

the Code, should be left for another day.” (para 43).

| In an earlier (1992) case — involving a man who was acquitted of killing his mother-in-
law while he was asleep (and sleepwalking) on the basis of the defence of non-insane
automatism, the Chief Justice raised the question from the bench about the utility of a
common law peace bond. At that time, S. 810 could not be used because there would no
threat to a specific person. In effect, then, the Supreme Court of Canada confirmed in
this case that the common law power still exists and Lamer, CJC recommended that in
the future it be considered in such cases, subject of course to there being reasonable

evidence to support the conclusion that the informant has reasonable grounds for his

13
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fears. In this case (R. v. Parks, [1992] 2 S.C.R. 871) the Supreme Court was suggesting
that it would not be unreasonable at least to consider putting restrictions on someone even

though that person had been acquitted of the behaviour that had raised the concern.

The Chief Justice of Canada made this suggestion, it seems, to assuage the fears of the

community.

35  If conditions should be imposed on Mr. Parks they will restrict his liberty. It follows
that the decision to impose such conditions and the terms of those conditions should not
violate the rights guaranteed under s. 7 of the Canadian Charter of Rights and Freedoms.
However, such a hearing is justified, as the sleepwalker has, although innocently,
committed an act of violence which resulted in the death of his mother-in-law. Members
of the community may quite reasonably be apprehensive for their safety. In those
circumstances it cannot be said that the Court has unduly intruded upon the liberty of the
accused by exploring, on notice to the accused, the possibility of imposing some
minimally intrusive conditions which seek to assure the safety of the community. If
conditions are imposed, then they obviously must be rationally connected to the
apprehended danger posed by the person and go no further than necessary to protect the

public from this danger.

There would appear to be a wide range of concerns that might be addressed and options

that are available under S. 810 orders.

Returning, finally to Omar Khadr’s case, any set of reasonable grounds that have a

14
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logical association with keeping him from being involved in terrorist activities would
likely be acceptable under a S. 810.01 order. Counseling (religious, psychological, etc.)
would fit in with this, as could ‘non-association’ orders. Certainly requiring him to
submit to medical and psychiatric treatment would make logical sense as would
requirements that he participate in normal educational training that would make him more
likely to be able to integrate back into Canadian society. And, clearly if he were to
consent (and quite possibly if he did not), an order that he reside in a secure psychiatric

facility would be permissible.

There are two other considerations relevant to the imposition of a S. 810.01 order in this
case. Sub-section (6) of S. 810.01 states that “A provincial court judge may, on
application of the informant, the Attorney General or the defendant, vary the conditions
fixed in the recognizance.” This provision could, I think, be very important for all
parties. It may be difficult to predict exactly how Omar Khadr would respond to
treatment. The S. 810.01 order has an enormous advantage over a sentence in that
sentences, once handed down are fixed. Though an appeal can be made immediately
after the sentence is handed down, and corr;:ctional authorities have some discretion on
the choice of institution in which a sentence is served and what programs are made
available to the offender, and a paroling authority can make decisions on release from
prison, there is relatively little flexibility on the nature and length of the controls imposed
on an c-)ffender. In contrast, under a S. 810.01 order, conditions can be varied
(repeatedly) to meet the needs as they are assessed and re-assessed over time. In other
words, if those providing physical or psychiatric treatment to him thought that additional

conditions or different conditions should be imposed on him, it would be relatively easy
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to do so simply by bringing him back to court.

The second consideration that may be relevant in considering a S. 810.01 order in the
case of Omar Khadr is that it could be accomplished very quickly — indeed almost
immediately or within hours of his arrival in Canada - if he were to consent to reasonable

conditions that were suggested by the court.

Finally, it is worth pointing out that the terrorist portion of S. 810.01 was made law
slightly after the terrorist acts of September 11, 2001. There are many laws that deal with
other aspects of terrorism — laws which make it difficult for terrorists to enter Canada,
laws about terrorist activities, etc. Section 810.01 was clearly designed to address
exactly the types of the concerns that people have about Omar Khadr. Those concerns
can be addressed by placing conditions on him that aim to prevent what he might

otherwise do in the future through the imposition of a S. 810.01 order.

50. In sum, the order can be placed on him very quickly if he were to consent to the

conditions; it allows a very broad scope of reasonable conditions to be considered; and it

is flexible and renewable.
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Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury under the laws of the

United States of America that the foregoing is true and correct.

Executed on March 14, 2008.

Anthony N. Doob
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