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QUESTIONS PRESENTED

The United States will address the foll ow ng questions:

1. \Wether petitioner can make the “substantial show ng of
the denial of a constitutional right” (28 U.S.C. 2253(c)) necessary
to obtain a certificate of appealability, inlight of the fact that
petitioner seeks to appeal the denial of a treaty claim rather
than a constitutional claim and he cannot nake a substanti al
showing that the state court's ruling rejecting his claim was
contrary to, or an unreasonable application of, a Supreme Court
precedent.

2. Wether the Vienna Convention on Consul ar Rel ati ons gives
a foreign national a judicially enforceable right to challenge his
conviction and sentence on the ground that he was deni ed consul ar
assistance, and requires a state court to consider that claim
notwi thstanding the foreign national’s procedural default by
failing to raise the claimat trial or on direct appeal in the
state courts.

3. Wiether the decision of the International Court of Justice
in Avena, 2004 |1.C. J. 128 (Mar. 31), that petitioner is entitled to
"review and reconsideration® of his conviction and sentence
establishes, by itself, a rule of decision in petitioner's case.

4. Whet her the President’s determ nation, pursuant to the
United Nations Charter and his foreign affairs authority, that the
Avena decision is enforceable in state court, in accordance with
principles of comty and wthout respect to state rules of

procedural default, is valid.
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INTEREST OF THE UNITED STATES

This case presents a claimby a Mexican national, proceeding
on federal habeas corpus, to have the courts of the United States
enforce a determ nation by the International Court of Justice (ICJ)
that his rights under the Vienna Convention on Consul ar Rel ati ons
(Vi enna Convention) were violated and that heis entitled to revi ew
and reconsideration of his state conviction and capital sentence.
The United States is party to the Vienna Convention. The United
States is also party to the Charter of the United Nations, 59 Stat.
1031, T.S. No. 9333 (1945), and thus is party to the Statute of the
ICJ. UN Charter Art. 93(1); IC) Statute Art. 1. The President,
t hrough subordi nate Executive Branch officials, represents the

United States in I CJ proceedings and in the United Nations, and he
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has the I ead role in determ ning whether, and if so, how, to conply
with the determ nations of such international bodies. The United
States also has a substantial interest in the interpretation and
effect given to international instruments to which it is a party.
At the invitation of the Court, the United States filed a brief

addressing simlar issues in Breard v. Greene, 523 U S. 371 (1998)

(per curian).
STATEMENT

1. The Vi enna Conventi on. In 1969, with the advice and

consent of the Senate, see 115 Cong. Rec. 30,997, the President
ratified the Vienna Convention, Apr. 24, 1963, 21 U S T. 77, 596
UNT.S 261. Article 36 of the Vienna Convention, 21 U S. T. 100-
101, 596 U NT.S 292-293, is designed to "facilitat[e] the
exerci se of consular functions relating to nationals of the sending
State." Toward that end, Article 36 provides that "consul ar
of ficers shall be free to communicate with nationals of the sending
State and to have access to them"™ Vi enna Convention Art.
36(1)(a).

Article 36 further provides that "[i]f he so requests, the
conpetent authorities of the receiving State shall, w thout del ay,
inform the consular post of the sending State if, within its
consular district, a national of that State is arrested or
commtted to prison or to custody pending trial or is detained in

any other manner." Vienna Convention Art. 36(1)(b). In addition,
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"[a]l ny communi cation addressed to the consul ar post by the person

arrested, in prison, custody or detention shall also be forwarded

by the said authorities without delay.” 1lbid. State authorities
"shall inform the person concerned w thout delay of his rights
under [Article 36]." lbid.

Article 36 also provides that "consular officers shall have
the right to visit a national of the sending State who is in
prison, custody or detention, to converse and correspond with him
and to arrange for his legal representation.” Vienna Convention
Art. 36(c). It specifies that consular officers also "have the
right to visit any national of the sending State who is in prison,
custody or detention in their district in pursuance of a judgnent."
Ibid. At the sanme time, it provides that "consul ar officers shal
refrain from taking action on behalf of a national who is in
prison, custody or detention if he expressly opposes such action."

| bi d.

The rights referred toin Article 36(1) "shall be exercised i

=}

conformty with the laws and regul ations of the receiving State.
Vi enna Convention Art. 36(2). That requirement "is subject to the
provi so, however, that the said |aws and regul ati ons nmust enabl e
full effect to be given to the purposes for which the rights
accorded under this Article are intended."” |bid.

An Optional Protocol to the Vienna Convention, which the

President also ratified in 1969, 21 US. T. 77, provides that
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"di sputes arising out of the interpretation or application of the

Convention shall lie within the conpulsory jurisdiction of the
I nternational Court of Justice." Optional Protocol Concerning the
Compul sory Settlenent of Disputes Art. |, 21 US T. 326, 596

UNT.S 488. Any party to the Optional Protocol may bring such
di sputes before the International Court of Justice. |1bid.

2. State Court Proceedings. a. Petitioner, a Mexican

nati onal who has continually resided inthe United States since his
pre-school years, was a nenber of the "Black and Wites" street
gang. Pet. App. 4a, 46a. On the night of June 24, 1993,
petitioner and fellow gang nenbers gathered to initiate a new
menber. 1bid. That sane night, 14-year-old Jennifer Ertnman and
16-year-ol d Eli zabet h Pena encountered the gang nmenbers. |bid. As
the girls passed by, petitioner attenpted to engage Elizabeth in
conver sati on. | bi d. When Elizabeth tried to run from him
petitioner grabbed her and threw her to the ground. 1lbid. Wen
Jennifer tried to assist Elizabeth, gang nenbers grabbed her and
threw her to the ground. 1bid. Petitioner and several other gang
menbers then brutally raped each of the girls. [d. at b5a. To
conceal the rapes, the gang nenbers killed both girls and di scarded
their bodies in a wooded area. 1d. at 5a-6a. Petitioner strangled
at |east one of the girls. 1d. at 6a.

After atrial, petitioner was convicted of capital nurder, and

the jury recormended a death sentence. Consistent with the jury's
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recommendation, the district court sentenced petitioner to death.
Petitioner, who had the assistance of counsel, did not assert any
cl ai munder the Vienna Convention at trial or at sentencing.

The Texas Court of Crimnal Appeals affirnmed petitioner's
conviction and sentence. Pet. App. la-3la. Petitioner raised
numer ous i ssues on appeal, but he did not raise a Vienna Conventi on
claim

b. In post-conviction state court proceedings, petitioner
claimed for the first tine that the failure to informhimof his
rights under the Vienna Convention required reversal of his
conviction and sentence. The state trial court rejected that claim
on four grounds. First, the court held that, because petitioner
failed to raise that claimat trial, petitioner was procedurally
barred fromraising it in post-conviction proceedings. Pet. App.
55a-56a. Second, the court held that petitioner had failed to show
that he was a foreign national. 1d. at 56a. Third, the court held
that, as a private individual, petitioner |acked standing to
enforce the Vienna Convention. |bid. Finally, the court held that
petitioner failed to show that he was harnmed by the all eged Vi enna
Convention viol ati on because he was “provided with effective | egal
representation” and his “constitutional rights were safeguarded.”
Id. at 56a-57a. Finding the trial court's findings and concl usi ons
supported by the record, the Texas Court of Crimnal Appeals

summarily affirmed. [d. at 32a-33a.



3. The Feder al District Court’'s Decision On Habeas.

Petitioner then filed a petition for a wit of habeas corpus in
federal district court, claimng that he was not infornmed of his
rights under the Vienna Convention and that he was therefore
entitled to a new trial. Pet. App. 79a. The district court
rejected that claim [Id. at 79a-85a. The court first held that
petitioner's failure to raise his Vienna Convention claimat trial
in accordance with the State's contenporaneous objection rule
constituted an adequate and independent state ground barring
f ederal habeas court review. Id. at 79a-82a. In reliance on
Breard v. Geene, 523 U S. 371, 375-376 (1998) (per curiam, the
district court rejected petitioner's claimthat Vienna Convention
clainms are exenpt fromthe procedural default doctrine. Pet. App.
80a- 81.

The district court alsorejected petitioner's argunent that it
should follow the intervening decision of the IC)] in Federa

Republic of Germany v. United States, 2001 1.C J. 466 (June 27)

(LaG and) . In that case, the IC) "conclude[d] that Article 36,
par agraph 1, creates individual rights, which, by virtue of Article
| of the Optional Protocol, may be invoked in this Court by the
national State of the detained person.” 1d. § 77, at 493. The 1CJ
further concluded that the application of procedural default to
preclude the LaGrands from challenging their convictions and

sentences violated Article 36(2) because it "had the effect of
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preventing 'full effect [from being] given to the purposes for
which the rights accorded under this article are intended.'" |d.
1 91, at 497-498,. The district court refused to follow the
LaGrand court's procedural default ruling on the ground that it
conflicted wth Breard. Pet. App. 82a.

The district court further held that, evenif petitioner could
surnmount his procedural default, he would not be entitled to
relief. Pet. App. 82a. The court explained that the state court's
ruling that private individuals |ack standing to enforce the Vi enna
Conventi on was consistent with controlling Fifth Crcuit precedent,
and that the announcenent of a newrule that the Vienna Convention
creates judicially enforceable rights would be barred on habeas

revi ew under Teagque v. Lane, 489 U.S. 288 (1989). Pet. App. 82a-

83a.

Finally, the district court held that, even if procedural
default and non-retroactivity principles did not bar petitioner's
claim and even if petitioner had standing to assert a Vienna
Convention claim Breard would require petitioner to establish that
the denial of his Vienna Convention rights caused "concrete, non-
specul ative harm"™ Pet. App. 84a. The district court concl uded
that the state habeas court’s determ nation that he had failed to
make such a showing was not “contrary to, or an unreasonable
application of, federal law.” [|d. at 84a-85a (citing 28 U.S. C

2254(d) (1)). The court therefore denied petitioner's claim for
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habeas relief as well as his application for a certificate of
appeal ability (COA). 1d. at 59a, 118a.

4. The 1C)s Decision In Avena. While petitioner's

application for a COA was pending in the Fifth Grcuit, the I1CJ
issued its decision in Avena, 2004 |.C. J. 128 (Mar. 31) (Pet. App.
174a-274a). |In that case, Mexico alleged violations of the Vienna
Convention with respect to a nunber of Mexican nationals facing the
death penalty, including petitioner. As in LaGrand, the 1CJ]
concluded that Article 36(1)(b) gives detained foreign nationals
i ndividual rights that the national's State may invoke in a
proceedi ng before the |CJ. Pet. App. 214a, para. 40. The 1CJ
further found that the United States had violated Article 36(1)(b)
by not informng 51 Mexican nationals, including petitioner, of
their Vienna Convention rights, and by not notifying consular
authorities of the detention of 49 Mexican nationals, including
petitioner. Id. at 27l1la, paras. (4) and (5). The 1 CJ nmade
additional findings with respect to violations of Mexico's rights
under Article 36(1)(a) and (c). 1d. at 27la-272a, paras. (6) and
(7). The 1CJ found that the appropriate renedy "consists in the
obligation of the United States of America to provide, by neans of
Its own choosing, reviewand reconsi deration of the convictions and
sentences of the [affected] Mexican nationals, * * * by taking into
account * * * paragraphs 138 to 141 of this Judgment." [d. at

273a, para. (9).
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I n Paragraph 143, the I CJ found “that the cl enency process, as
currently practiced within the United States crimnal justice
system does not appear to neet the requirenments described in
par agraph 138 above and that it is therefore not sufficient in
itself to serve as an appropriate neans of ‘review and
reconsi deration’ as envisaged by the Court.” Pet. App. 263a. In
Par agraph 140, the 1 CJ specified that it "considers that it is the
judicial process that is suited to this task.”" [d. at 262a. In
Paragraph 121, the IC) nmade clear that it did not prescribe a
particul ar outcone for the review and reconsi deration, but instead
specified that it was for the United States to determne in each
case whether the violation of Article 36 “caused actual prejudice
to the defendant in the process of admnistration of crimna
justice.” 1d. at 253a. |In Paragraph 139, the I CJ) nmade cl ear that
the prejudice inquiry nmust give “full weight to violation of the
rights set forth in the Vienna Convention,” and must be separate
froman inquiry whether the defendant experienced harm cogni zabl e
as violation of due process under the United States Constitution.
Id. at 26la-262a.

5. The Court O Appeals’ Decision. The court of appeals

denied petitioner's application for a certificate of appealability
(COA). Pet. App. 119a-135a. The court first held that petitioner
had defaul ted on his Vienna Convention claimby failingtoraise it

at trial. 1d. at 131a. The court was unwilling to excuse
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petitioner's default based on the I1CJ) s decisions in Avena and
LaG and. 1d. at 131a-132a. The court concl uded that, while Avena
and LaG and were decided after Breard, it was not free to disregard
Breard's hol ding "that ordi nary procedural default rul es bar Vi enna
Convention clains." |d. at 132a.

The court of appeals also held that petitioner could not
prevail on the nmerits. Pet. App. 132a-133a. The court expl ai ned
that a prior Fifth Crcuit panel had "held that Article 36 of the
Vi enna Convention does not create an individually enforceable
right.” 1d. at 133a. After noting that the I CJ had concl uded t hat
the Vienna Convention creates individual rights, the court held
that it was "bound to apply" its own precedent "until either the
[Fifth CGrcuit] sitting en banc or the Suprene Court say
otherwise." 1bid.

SUMMARY OF ARGUMENT

Petitioner seeks a holding fromthis Court that the IC) s
Avena decision is the product of a binding treaty obligation,
giving him a judicially enforceable right to review and
reconsi deration of his conviction and sentence; alternatively, he
asks that Avena be enforced as a matter of comty. This Court
shoul d not address those clains. Petitioner, who was denied a wit
of habeas corpus in federal district court, requires a certificate
of appealability (COA) in order to pursue the nerits of his clains

on appeal. He is, however, jurisdictionally barred from obtaini ng
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a COA First, a COA may be obtained only for constitutional
clainms, not for treaty clains. Second, a COA may not issue in this
case because petitioner cannot neet the Antiterrori smand Effective
Deat h Penalty Act requirenent to showthat the state court’s deni al
of relief was contrary to, or an unreasonable application of, any
hol ding of this Court. To the contrary, the state court’s deci sion
was consistent with this Court’s decision in Breard. The Court
shoul d therefore either affirmthe judgnment below or dismss the
wit as inprovidently granted.

Should the Court reach the nerits, it should reject
petitioner’s reliance on international treaties and the IC)' s
deci sion as free-standi ng sources of | aw under which he can obtain
judicial reviewand reconsi deration of his conviction and sent ence.
Nei t her the Vienna Convention, the Optional Protocol, nor the U N
Charter — the relevant treaties at i ssue — provi des petitioner with
judicially enforceable private rights. Article 36 of the Vienna
Convention confers no private, judicially enforceable rights, and
the 1CJ decision, standi ng al one, establishes solely an
international obligation for the United States. It is for the
President, not the courts, to determ ne whether the United States
should conply with the decision, and, if so, how

In this case, the President, the nation’s representative in
foreign affairs, has determned that the United States will conply

with the 1CJ decision. Conpliance serves to protect the interests
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of United States citizens abroad, pronotes the effective conduct of
foreign relations, and underscores the United States’ commtnent in
the international comunity to the rule of |aw Accordingly, in
the exercise of his constitutionally based foreign affairs power,
and his authority under the United Nations Charter, the President
has determned that conpliance should be achieved by the
enforcenment of the 1 CJ decision in state courts in accordance wth
principles of comty. That presidential determnation, |ike an
executive agreenent, has independent |egal force and effect, and
contrary state rules nust give way under the Supremacy C ause.

In accordance with the President’s determ nation, petitioner
can seek revi ew and reconsi derati on of his Vienna Convention cl aim
wi thout regard to state |law doctrines of procedural default, by
filing an appropriate action in state court for enforcenent of the
| CJ’ s decision under principles of comty. State courts will then
provide the review and reconsideration that the President has
determ ned is an appropriate neans to fulfill this nation’s treaty
obl i gati ons.

ARGUMENT

PETITIONER”S CLAIM BASED ON THE DECISION OF THE INTERNATIONAL
COURT OF JUSTICE DOES NOT ENTITLE HIM TO RELIEF IN THIS CASE

l. THE COURT OF APPEALS CORRECTLY REFUSED TO ISSUE A
CERTIFICATE OF APPEALABILITY

Under the Antiterrorism and Effective Death Penalty Act

(AEDPA), a state prisoner nmay not appeal from a district court
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deci si on denyi ng habeas relief "[u]nless acircuit justice or judge
issues a certificate of appealability” (COA). 28 U. S . C
2253(c)(1). Petitioner was denied a COA by the court of appeals.
The deni al of a COA was correct and conpel |l ed by provisions of the
AEDPA.

A. The COA Requirement Is Jurisdictional

btaining a COA is a "jurisdictional prerequisite" to an

appeal. Mller-E v. Cockrell, 537 US. 322, 336 (2003). A COA

may i ssue only when a petitioner has made a "substantial show ng of
the denial of a constitutional right." 28 U.S.C 2253(c)(2).
Under that standard, the petitioner nust show that "reasonable
jurists could debate (or, for that matter agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were 'adequate to deserve encouragenent to proceed

further.'" Slack v. MDaniel, 529 U S. 473, 484 (2000) (citation
omtted). That analysis nust take into account the AEDPA s
standards for granting relief. An appellate court "looks to the
District Court's application of AEDPA to petitioner's
constitutional clainms and ask[s] whether that resolution was
debat abl e anongst jurists of reason.” Mller-El, 537 U S. at 336.
Thus, "[a] circuit justice or judge nust deny a COA, even when the
habeas petitioner has made a substantial showng that his

constitutional rights were violated, if all reasonable jurists

woul d concl ude that a substantive provision of the federal habeas
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statute bars relief.” Id. at 349-350 (Scalia, J., concurring).
This Court has jurisdiction under 28 U S.C. 1254 to review a

court of appeals' denial of a COA. Hohn v. United States, 524 U.S.

236, 254 (1988). In such a case, the question before the Court is
t he sane as the question before the court of appeals -- whether, in
light of the AEDPA's |imtations, the petitioner has a mde a
substantial showi ng of the denial of a constitutional right. See
MIller-El, 537 U.S. at 336. The Court resolves only that threshold
guestion; it does not resolve the nerits of the claim |d. at 348.

In this case, petitioner seeks to bypass that threshold
guestion in order to obtain this Court's ruling on the nerits of
his claimthat the Vienna Convention, as interpreted by the ICJ in
Avena and LaGrand, requires review and reconsideration of his
conviction and sentence. That claim however, is not properly
pr esent ed. | nstead, the question properly presented is whether
petitioner satisfied the requirenents for the issuance of a COA.
Because the COA requirenent is jurisdictional, this Court nmust
address whether a COA may issue, regardless of whether or not

objections to its issuance were properly preserved.?

' In this case, respondent did not assert in the court of
appeals or in his opposition to the petition for a wit of
certiorari that a COA may not issue to review a treaty claim(see
Section I (B), infra), although respondent did assert in the court
of appeals that a COA could not issue because the state court’s
procedural default decision was not contrary to, or an unreasonabl e
application of, Supreme Court precedent (see Section I(C), infra).
See Resp. C A Opp. to App. for COA (No. 03-20687) 36-39.
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Jurisdictional prerequisites may not be wai ved by the parti es.

Mansfield, Coldwater & Lake Mch. Ry. v. Swan, 111 U.S. 397, 382

(1984). And a substanti al showng of a denial of a
"constitutional” right (28 U.S.C. 2253(c)(2)) is a prerequisite for
i ssuance of a COA Because the issuance of a COA is
jurisdictional, MIller-E, 537 US at 336, it follows that the
necessary predi cate for obtaining a COA — a substantial show ng of
a denial of a constitutional right — is also jurisdictional.

United States v. Cepero, 224 F.3d 256, 261-262 (3d Cr. 2000) (en

banc), cert. denied, 531 U S. 1114 (2001); cf. Torres v. Qakland

Scavenger Co., 487 U. S. 312, 315 (1988) (requirenents in Federal

Rul e of Gvil Procedure 3 (1976) on what a notice of appeal must
contain are jurisdictional).?
For two reasons, petitioner failed to make the required

show ng. First, petitioner seeks to appeal a claim based on a

2 Sonme courts of appeals have held that, once a COA has been
i ssued, they have jurisdictionto decide non-constitutional clains.
See, e.d.,Young v. United States, 124 F.3d 794, 799 (7th Cr.
1997), cert. denied, 524 U S. 928 (1998); United States v. Talk,
158 F. 3d 1064, 1068 (10th Cr. 1998), cert. denied, 525 U S. 1164
(1999); Soto v. United States, 185 F.3d 48, 52 (2d Cr. 1999).
Those courts have reasoned that addressing the nerits can pronote
the conservation of judicial resources. Congress, however, has
determ ned that judicial resources are best conserved when habeas
appeals are limted to cases where a petitioner can nmake a
substantial showi ng of the denial of a constitutional right. In
any event, in this case, no certificate of appealability has been
i ssued, and the absence of a substantial constitutional questionis
apparent. In those circunstances, the assertion of atreaty claim
rather than a constitutional claimmy not be overl ooked. Nor can
a court overl ook the substantive standards of the AEDPA and issue
a COAon a claimthat is clearly precluded by those standards.
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treaty, not the denial of any “constitutional” right. 28 U S. C
2253(c). Second, the state court decision that petitioner
chal | enges was not contrary to, or an unreasonabl e application of,
clearly established federal law as determned by this Court. 28
U S. C 2254(d)(1). Those substantive limts bar issuance of a COA
and require that the court of appeals’ judgnent be affirned.

B. A COA May Not Issue To Review A Claimed Denial OFf A
Treaty Right

1. Petitioner clains a denial of a treaty right, not a
constitutional right, and a COA may issue only to review a clai ned
denial of a constitutional right. While a federal district court
has jurisdiction to entertain a habeas petitioner's claimthat he

"isincustody in violation of the Constitution or |laws or treaties

of the United States,” 28 U S.C. 2254(a) (enphasis added), a CQOA

may i ssue only when a petitioner has nade a "substantial show ng of

the denial of a constitutional right." 28 U.S.C. 2253(c)(2)

(enmphasi s added). Because petitioner's habeas claimis based on an
all eged violation of atreaty, the district court had jurisdiction
toentertainit. But since atreaty right is not a "constitutional
right,” a COA may not issue to review the district court's

resol ution of petitioner's treaty claim See Breard v. Greene, 523

U S 371, 376 (1998) (1998) (per curiam (a treaty has the sane
status as a federal statute).
The background to the AEDPA confirns that a COA may issue to

reviewonly a constitutional claim and that clains based on other
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sources of federal |law, such as federal statutes and treaties, are
not appeal abl e. Under pre-AEDPA |law, a state petitioner was
required by statute to obtain a certificate of probabl e cause (CPC)
in order to appeal. The statute did not specify the standard for

obtaining a CPC, but the Court held in Barefoot v. Estelle, 463

U.S. 880, 893 (1983), that a CPC could be obtained only if the
petitioner could make a "substantial showi ng of the denial of [a]
federal right" (enphasis added). AEDPA codifies the Barefoot
standard, except that it "substitut[es] the word 'constitutional’
for the word 'federal.'" Slack, 529 U S. at 483. Thus, before
AEDPA, a state petitioner could appeal any "federal" claim --
whether it was based on the Constitution, a law, or a treaty.
Under AEDPA, however, a petitioner may  appeal only a
"constitutional” claim a petitioner may not appeal a clai mbased

on a federal statute, a federal rule, or a treaty.?

® The courts of appeals have wuniformly reached that
conclusion. See Young v. United States, 124 F.3d 794, 798-799 (7th
Cr.) (COAmy not issue to reviewstatutory claim, cert. denied,
524 U.S. 928 (1998)); Mrphy v. Netherland, 116 F.3d 97, 99-100
(4th Cr.) (COA my not issue to review treaty claim, cert.
deni ed, 521 U. S. 1144 (1977). See also United States v. Vargas, 393
F.3d 172, 175 (D.C. Cr. 2004) (COA may not issue to review claim
under Federal Rule of Civil Procedure 60(b)); Marshal | v.
Hendri cks, 307 F.3d 36, 80-81 (3d Cr. 2002) (COA may not issue to
review statutory clainm, cert. denied, 538 U S. 911 (2003); United
States v. MKkels, 236 F.3d 550, 551 (9th Cr. 2000) (COA may not
issue to reviewstatutory clainm; United States v. Cepero, 224 F. 3d
256, 262-267 (3d Cir. 2000) (en banc) (COA may not issue to review
cl ai munder the Sentencing Guidelines), cert. denied, 531 U.S. 1114
(2001); United States v. Gordon, 172 F.3d 753, 754-755 (10th G r.
1999) (COA may not issue to review claim under Federal Rule of
Crimnal Procedure 32).
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2. AEDPA' s requirenent that a petitioner seeking a COA nust
make a substantial showi ng of a denial of a "constitutional right”
(28 U.S.C. 2253(c)(2)) cannot be circunvented by characteri zing an

al l eged treaty right as a constitutional right under the Supremacy

C ause. The Supremacy Clause "'is not a source of any federa
rights'; it 'secure[s] federal rights by according them priority
whenever they conme in conflict with state law'" (CGolden State

Transit Corp. v. Gty of Los Angeles, 493 U S. 103, 107 (1989)

(quoting Chapman Houston Wlfare Rights Org., 441 U S. 600, 613

(1979)). If the term™"constitutional™ right enconpassed a treaty
right, it would render superfluous the terns "l aws and treaties" in
the provision granting federal district courts jurisdiction to
entertain habeas clains, see 28 U S.C. 2254(a), and it would fail
to give effect to Congress's substitution of the word
"constitutional” for the word "federal" in defining the clains that
may be revi ewed on appeal. See Slack, 529 U.S. at 483. The Court
has refused to treat a claimarising under the Supremacy Cl ause as
a claimarising under the Constitution in conparable circunstances.

ol den State, 493 U. S. at 107 & n.4 (right secured by the Suprenacy

Clause is not aright "secured by the Constitution"” under 42 U S. C
1983); Chapman, 441 U.S. at 614-615 (right secured by the Suprenacy
Clause is not aright "secured by the Constitution” under 28 U. S. C.

1343); Swift & Co., v. Wckham 382 U.S. 111, 126-127 (1965)

(i njunction sought on the ground that a state statute violates the
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Supremacy Clause is not sought "upon the ground of the
unconstitutionality of such statute® within the neaning of 28
U S.C. 2281 (1958)).
Thus, "the Supremacy Cl ause does not convert violations of
treaty provisions (regardl ess of whether those provisions can be

said to create individual rights) into violations of constitutiona

rights.” Miurphy v. Netherland, 116 F.3d 97, 100 (4th Gr.), cert.

deni ed, 521 U. S. 1144 (1977). "Just as a state does not violate a
constitutional right nerely by violating a federal statute, it does
not violate a constitutional right nerely by violating a treaty."
Ibid. A COA therefore nmay not be issued to review petitioner's

Vi enna Convention claim [|bid.
C. Petitioner Failed To Make A Substantial Showing That The
State Court"s Resolution Of His Vienna Convention Claim

Was Contrary To, Or An Unreasonable Application OfF,
Controlling Supreme Court Precedent

Even if a treaty right could be treated as a constitutional
right, petitioner could not satisfy the AEDPA' s standards for
awardi ng relief. The state habeas court denied relief on two
grounds at issue here — that the Vienna Convention did not excuse
petitioner's procedural default, and that the Vienna Convention
does not create individual rights enforceable in a crimna
pr oceedi ng. Pet. App. b55a-56a. Under the AEDPA, those rulings
stand as a barrier to habeas relief unless the state court rulings

were "contrary to, or involved an unreasonable application of,
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clearly established Federal | aw, as determ ned by the Suprene Court
of the United States." 28 U S.C. 2254(d)(1). Accordingly, to
obtain a COA, petitioner nust showthat it is at |east reasonably
"debat abl e" that the state court's rulings were contrary to, or an
unr easonabl e application of controlling Supreme Court |aw. See
Mller-El, 537 US at 335. In seeking to nmake that show ng,
petitioner may rely only on decisions of this Court "as of the tine
of the relevant state-court decision,” and only on the "hol di ngs,

as opposed to the dicta" of those decisions. WIllians v. Taylor,

529 U. S. 362, 412 (1999).

At the time the rel evant state court decision, Breard was the
controlling decision on the interaction between the Vienna
Convention and state procedural default rules, and Breard had held
that a State may apply its procedural default rules to Vienna
Convention clainms. 523 U. S. at 375-376. At that time, there was
no holding fromthis Court on whether the Vi enna Convention creates
judicially enforceable individual rights. Breard was the only
decision of the Court that had addressed that issue, and it had
done so in inconclusive dicta, stating only that the Vienna
Convention "arguably confers on an i ndividual the right to consul ar
assistance followng his arrest.” 1d. at 376. The state court's
rulings on procedural default and judicial enforceability therefore
were not debatably in conflict wth, or an unreasonabl e application

of , any holding of this Court.
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Petitioner argues (Br. 38-39) that the I CJ decisions in Avena
and LaGrand hold that a State nay not rely on procedural default
rules to reject his Vienna Convention claim and that those
deci sions, rather than Breard, should be given effect. Petitioner
al so argues (Br. 37-39) that the | CJ decisions authoritatively hold
that the Vienna Convention provides judicially enforceable
i ndi vidual rights. Watever the nerit of those contentions, they
provi de no reasonably debatable basis for obtaining relief under
the AEDPA and therefore no ground for obtaining a COA As
di scussed above, the applicable |aw for obtaining federal habeas
relief is the law at the time of the state court's decision as
reflected in holdings of this Court. WIIlianms, 529 U S. at 412.
The Avena and LaG and decisions were not issued until after the
state court habeas ruling, and they are not decisions of this
Court. Petitioner therefore cannot rely on themto obtain a COA.

In sum because the state court procedural-default and
judicial-enforceability rulings were not debatably in conflict
with, or an unreasonable application of, holdings of this Court,
petitioner cannot satisfy the threshold requirenent for obtaining
a COA. Thus, even assumng that a COA may issue to review a treaty
claim a COA may not issue to review petitioner's treaty claim

D. The 1CJ Decisions Do Not Alter The Requirements For
Obtaining A COA

The concl usi on that petitioner cannot satisfy the requirenents

for obtaining a COAis not affected by the Vienna Convention or the
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| CJ decisions in Avena and LaGand interpreting it. Nei t her the
Convention nor the I1CJ decisions interpreting it purport to
override the AEDPA's requirenments that a COA may issue only to
review a constitutional claim and that a petitioner nust nake a
threshold showing that his claim is debatable anong jurists of
reason in |light of the AEDPA's standards for granting relief.

In any event, the AEDPA was enacted after the Vienna
Convention, and a subsequently enacted statute takes precedence
over a previously adopted treaty. Breard, 523 U S. at 376.
Accordingly, if there were a conflict, the AEDPA s unanbi guous
command woul d di spl ace any contrary rule derived fromthe Vienna
Convention or I C) decisions interpreting it. 1bid.

Enf or cenent of the AEDPA' s t hreshol d requi renent for obtaining
a COA wll not foreclose petitioner from seeking relief based on
Avena and LaG and. If, as petitioner argues, those decisions
require reconsideration of his conviction and sentence as a natter
of federal law, he may seek relief on that basis in state court.
See Torres v. State, No. PCD-(X-442 (kla. Crim App. May 13, 2004)
(remanding case for evidentiary hearing on Vienna Convention
claim. Should the state courts deny relief, petitioner could seek
relief inthis Court. Petitioner may not, however, obtain a COAto
review his treaty claim because he failed to satisfy the
requi renents for obtaining one.

For that reason, the Court should either affirmthe court of
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appeal s’ judgnent refusing to issue a COA or dismss the wit of
certiorari as inprovidently granted. The Court should not resol ve
t he questions on which it granted review. Because of their public
I nportance, however, the governnent now addresses the nerits of
those questions. The governnent also sets forth the President’s
chosen neans of conplying with the Avena deci si on.

11. ARTICLE 36 OF THE VIENNA CONVENTION DOES NOT PROVIDE A
BASIS FOR PETITIONER TO CHALLENGE HIS CONVICTION OR
SENTENCE

For two reasons, Article 36 of the Vienna Convention does not
provi de petitioner with a basis for challenging his conviction or
sent ence. First, Article 36 does not give a foreign national a
judicially enforceable right to challenge his conviction or
sent ence. And second, even if it did, procedural default rules
woul d preclude consideration of petitioner's Article 36 claim

A. Article 36 Does Not Authorize Private Judicial Enforcement

1. The Suprenmacy Cl ause provides that "all Treaties nade, or
whi ch shal |l be made, under Authority of the United States, shall be
the supreme Law of the Land.” UusS Const. At. VI, d. 2.
Nonet hel ess, treaties in this country are negotiated agai nst the
background wunderstanding that they do not generally create
judicially enforceable individual rights. 1In general, "[a] treaty

is primarily a conpact between independent nations,” and "depends
for the enforcenent of its provisions on the interest and t he honor

of the governnents which are parties toit."” Head Mney Cases, 112
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U S. 580, 598 (1884). Wien a treaty viol ation nonethel ess occurs,
it "becones the subject of international negotiations and

reclamation,” not judicial redress. |bid. See Charlton v. Kelly,

229 U. S. 447, 474 (1913); Wiitney v. Robertson, 124 U. S. 190, 194-

195 (1888); Foster v. Neilson, 27 US. (2 Pet.) 253, 306 (1829)

(“The judiciary is not that departnment of the governnent, to which
the assertion of its interest against foreign powers 1is
confided.”).

Treaties can create judicially enforceable private rights, and
when they do, they are supreme law. But since such treaties are
the exception, rather than the rule, there is a presunption that a
treaty will be enforced through political and di pl omati ¢ channel s,

rather than through the courts. United States v. Enuegbunam 268

F.3d 377, 389-390 (6th Cr. 2001); United States v. Jinenez-Nava,

243 F. 3d 192, 195-196 (5th Gr. 2001); United States v. De |l a Pava,

268 F. 3d 157, 164 (2d Cr. 2001); United States v. Li, 206 F.3d 56,

61 (1st G r. 2000).

That background principle applies even when a treaty benefits
private individuals. "I nternational agreenments, even those
directly benefitting private persons, generally do not create
private rights or provide for a private cause of action in donestic
courts.” Restatenent (Third) of the Foreign Relations Law of the
United States 8 907 cnt. a, at 395 (1987) (Restatenment (Third) of

Foreign Relations). For exanple, in Argentine Republic v. Anerada
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Hess Shipping Co., 488 U. S. 428, 442 & n. 10 (1989), the Court held

that two conventions did not create judicially enforceable rights
for ship owners, even though one specified that a nmerchant ship
"shall be conpensated for any loss or damage" 1in certain
ci rcunst ances, and the other specified that "[a] belligerent shal

i ndemmi fy the damage caused by its violation.” The Court expl ai ned
that the conventions "only set forth substantive rules of conduct
and state that conpensation shall be paid for certain wongs." I|d.
at 442. "They do not create private rights of action for foreign
corporations to recover conpensation fromforeign states in United

States courts." | bid. See Johnson v. Eisentrager, 339 U S. 769,

789 & n. 14 (1950) (protections of the Geneva Convention of July 27,
1929, 47 Stat. 2021, are not judicially enforceable).

2. Article 36(1)(b) of the Vienna Convention specifies that
"if he so requests, the conpetent authorities of the receiving
State shall, w thout delay, informthe consul ar post of the sending
State if, withinits consular district, a national of that State is
arrested.” In addition,"[a]lny comrunication addressed to the
consul ar post by the person arrested, * * * shall al so be forwarded
* * * wthout delay." 1bid. Finally, state authorities "shal
inform the person concerned without delay of his rights under
[Article 36(1)(b)]." 1bid.

Not hing in the Vienna Convention provides that the "rights"”

specified in Article 36(1)(b) nmay be privately enforced in a
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crimnal proceeding. Accordingly, consistent wth background
principles, the State of the foreign national may protest the
failure to observe the terns of Article 36 and attenpt to negoti ate
a solution. And if both parties have subscribed to the Optional
Protocol, a resolution may be sought fromthe IC). But a foreign
national does not have a private right to seek to have his
convi ction or sentence overturned.

O her Vienna Convention clauses reinforce that conclusion

The Vi enna Convention's preanble states that "the purpose of [the]
privileges and immunities [created by the treaty] is not to benefit
i ndividuals, but to ensure the efficient perfornmance of functions
by consul ar posts.” 21 U.S.T. at 79. And the introductory cl ause
to Article 36 states that it was designed "[w]ith a view to
facilitating the exercise of consular functions relating to
nationals of the sending State.”" Those clauses show that "the

purpose of Article 36 was to protect a state's right to care for

its nationals." De La Pava, 268 F.3d at 165.

The structure of Article 36 confirms that understanding. The
first protection extended is to consular officers, not to
i ndi vidual nationals: Article 36(1)(a) specifies that "consul ar
officers shall be free to communi cate with nationals of the sending
State and to have access to them"™ The "rights" of foreign
nationals are placed underneath, signaling what the introductory

cl ause spells out -- that the function of Article 36(1)(b) is not
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to create freestanding individual rights but to facilitate a

foreign state's right to protect its nationals. Mor eover, on a
practical level, a foreign national's rights are necessarily
subordinate to, and derivative of, his country's rights. An

i ndi vidual may ask for consul ar assistance, but it is entirely up
to the foreign governnment whether to provide it. That nations may
choose to enter into the Optional Protocol, providing an
enf orcenent mechanismin the formof a suit by the of fended Nation
in the ICJ, underscores that the Treaty confers rights on, and
envi si ons enforcenent by, nations, not individuals.

3. The ratification history provides further evidence that
Article 36 does not create private rights that may be enforced in

a crimnal proceeding. See United States v. Stuart, 489 U. S. 353,

366 (1989) (ratification history is relevant in interpreting
treaty). The State Departnment informed the Senate that "[t]he
Vi enna Conventi on does not have the effect of overcom ng Federal or
State | aws beyond the scope |ong authorized in existing consul ar
conventions." S. Exec. Rep. No. 9, 91st Cong. 1st Sess. 18 (1969).
The Senate Foreign Relations Conmittee, inturn, cited as a factor
in its endorsenent of the treaty that "[t]he Conventi on does not
change or affect present U S. laws or practice." 1d. at 2. And
following ratification of the Vienna Convention, the State
Department wote a letter to all 50 governors explaining it would

not require "significant departures from the existing practice
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within the several states of the United States.” Li, 206 F.3d at
64. That series of statenents would not have been nade if the
Convention were understood to have given a crimnal defendant a
private right to challenge his conviction and sentence on the
ground that he was not inforned as required by Article 36. See
Letter from David Andrews, Legal Adviser, Departnent of State, to
James K. Robinson, Assistant Attorney Ceneral, Crimnal Division,

Department of Justice, Re: United Stats v. Li, No. 97-2034 (1st

Cir.) (Cct. 15, 1999); id. App. A Departnent of State Answers to

Questions Posed by the First Crcuit in United States v. Nai Fook

Li at A9 (State Departnment Answers).*
4. The Executive Branch's interpretation of Article 36 "is
entitled to great weight." Stuart, 489 U S. at 369 (quoting

Sumtono Shojo Am Inc. v. Avagliano, 457 US. 176, 184-185

(1982)). The Executive Branch has never interpreted the Vienna
Convention to give a foreign national a judicially enforceable

right to chall enge his conviction and sentence. The United States

4 The State Departnent Answers noted (at A9) that in 1970,
the Legal Adviser wote letters to all fifty states stating that
“IwWje do not believe that the Vienna Convention will require
significant departures from existing practice within the several
states of the United States,” and then expl ained that “[w] e believe
t hat such a statenment woul d not have been nade if the Departnent of
State had contenpl ated that the VCCR m ght require that failures of
consul ar notification be renedied in the crimnal process through
prej udi ce hearings, and possibly the suppressi on of evidence or the
undoi ng of other aspects of the crimnal process.” The State
Departnment’s letter is available at U S. Dep’'t of State, D gest of
United States Practice in International Law 2000, ch. 2, doc. no.
1, http://ww. st ate. gov/docunents/organi zation/7111. doc.
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advi sed the Court of that interpretation in its brief in Breard,

Brief for the United States at 18-23 Republic of Paraquay V.

Glnore, 523 U.S. 371 (1998) (No. 97-1390), and Breard v. G eene,

523 U.S. 371 (1998) (No. 97-8214), and the State Departnent | ater
reiterated that interpretation in the State Departnent Answers to
the First Crcuit’s questions in Li.

The State Departnent’s interpretation accords with both its
practice in enforcing the Vienna Convention and the practice of
other parties to the Convention. See Stuart, 489 U. S. at 366
("subsequent operation” of treaty is relevant ininterpretingit).
The State Departnent's |longstanding practice has been to
investigate a country's conplaint about the absence of
notification. Wien a violation has been confirned, the State
Departnent has extended a formal apology to that country's
governnent and sought to prevent a recurrence through educati onal
efforts. State Departnent Answers, at A3. It is the State
Department's understanding that "this is how consul ar notification
i ssues have al ways been handl ed by the United States under all of
t he consul ar conventions to which it is a party, and in situations
governed by customary international law." 1d. at A2-A3. |n cases
involving the death penalty (and in one other context), the

Department has al so requested that the violation be considered in
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cl emency. ®

The State Departnent's experience abroad has been that foreign
governnents al so usually address conplaints about the failure of
notification by investigating and extending apologies where
appropri ate. State Departnent Answers, at A3. As of 1999, the
State Departnent was not aware of any foreign country that had
remedied failures of notification through the crimnal justice
process. 1d. at Al, A8. Wiile the Convention has been in force
for nore than three decades, surveys of state practice have
uncovered only seven cases that even touched on the issue, even
t hough nore than 160 countries are party to the Vienna Conventi on.

None of these cases has wunanbiguously endorsed a judicially

® The United States has al so taken substantial neasures to
i npl ement the Vienna Convention obligation to advise foreign
detained nationals that they may contact their consuls. The
Departnent of State publishes and has placed on a public website
(http://travel.state.gov/|aw/ consul ar/consul ar_636. htm ),
“I'nstructions for Federal, State, and other Local Law Enforcenent
and O her Oficials Regarding Foreign Nationals in the United
States and the R ghts of Consular Oficials to Assist Them”
i ncl udi ng 24-hour contact tel ephone nunbers that |aw enforcenent
personnel can use to obtain advice and assi stance. The Depart nent
of State also publishes the ™"Instructions" as a Consular
Notification and Access bookl et, publishes a Consul ar Notification
Pocket Card for police pocket use that has the Vienna Convention
consul ar notification warning, and publishes a 2-foot by 3-foot
wal | poster containing the consular notification in many | anguages
(Arabic, Chinese, Canbodian, Creole, English, Farsi, French,

German, Italian, Japanese, Korean, Lao, Polish, Portuguese,
Russi an, Spani sh, Thai , and Vi et namese) (see
http://travel.state.gov/law info/info 626.htm) that police can
post in their facilities. The State Departnent regularly

conmmuni cates with the States and | aw enforcenent aut horities about
ensuring conpliance with the consular notification requirenents of
t he Conventi on.
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enforceabl e individual right to attack a conviction.?®

Finally, the governnment’'s interpretation of the Vienna
Convention is consistent with howthe United States has interpreted
identical |anguage found in other treaties. For exanple, the
I nternational Convention for the Suppression of the Financing of
Terrorism Jan. 10, 2000, S. Treaty Doc. No. 49, 106th Cong., 2d
Sess. (2000), and the International Convention for the Suppression
of Terrorist Bonmbings, Jan. 12, 1978, S. Treaty Doc. No. 6, 106th
Cong. 1st Sess. (1999), provide:

3. Any person [detained in connection wth terrorist
financi ng] shall be entitled to: (a) Conmuni cate wi t hout del ay

¢ See R_v. Abbrederis (June 26, 1981), Australian Case (App.
A1987, Al1995) (rejecting renedy); see also In re Yater, lItalian
Case (1973) (App. A1999) (addressing only Article 36(c), allow ng
consul to arrange | egal representation); R_v. Van Axel and Wezer,
British Case (1991) (App. A2006); R v. Bassil and Muffaregq,
British Case (1990) (App. A2008) (both noting lack of consular
notification, but suppressing confessions based on donestic British
law). Two other cases addressing the issue before denying relief
were a Canadian case, Regina v. Partak (Cct. 31, 2001) (App.
A1963), which seenmed only to have assunmed the existence of a
judicially cognizable right, and a German case (Nov. 7, 2001) (App.
A1956), which seened to equate the rights conferred by the Vienna
Convention with the rights accorded to Gernmans, i.e., a right not
to be held i ncommuni cado. (All citations are to the Annexes to the
Counter-Menorial of the United States in Avena.) State practice
thus shows a glaring absence of private judicial renedies in
crimnal cases for failures of consular notification. The United
States also submtted the declaration in Avena of Assistant
Secretary of State Maura Hardy (A375), analyzing state practice.
Hardy concluded that “[b]reaches of Article 36 do not appear to
have been raised often in national courts,” and that while in sone
states “crimnal defendant m ght be able to raise violations of
Article 36 on appeal, our consular officers, and the | ocal |awers
and governnent officials that they consulted, doubted the appeals
woul d succeed, particularly if the defendant coul d not denonstrate
that he was prejudiced by the violation.” A387.
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with the nearest appropriate representative of [his] State *
* * - (b) Be visited by a representative of that State; (c) Be
informed of that person’s rights under subparagraphs (a) and
(b).

4. The rights referred to in paragraph 3 shall be exercised
in conformty with the laws and regulations of the State in
the territory in which the offender or alleged offender is
present, subject to the provision that the said |laws and

regul ations nust enable full effect to be given to the
pur poses for which the rights accorded under paragraph 3 are
I nt ended.

Terrori st Financing Convention, Art. 9.3-9.4 (enphasis added); see
al so Terrorist Bonbings Convention, Art. 7.3. Inits transmttal
package, the Executive Branch explained that this |anguage “like
the Convention as a whole as well as other simlar counterterrorism
conventions, is not intended to create individual rights of
action.” Transmttal Letter fromState Departnent to President at
X (Cct. 3, 2000).

5. In sum Article 36 does not give a foreign national a
private right to challenge his conviction and sentence based on an

al | eged deni al of consul ar assistance. See Jinenez-Nava, 243 F. 3d

at 195-198; Enuegbunam 268 F.3d at 391-394; see De La Pal va, 268

F.3d at 163-165 (2d Cir. 2001); Li, 206 F.3d at 66-68 (1st Cr.
2000) (Selya, J. and Boudin, C J., concurring).

6. a. The conclusion that individual defendants cannot rely
on the Vienna Convention to attack their convictions is fully
consistent with the accepted understanding that the Vienna

Convention is self-executing. See Vienna Convention on Consul ar

Rel ations, S. Exec. Rep. No. 9, supra, at 5. The Vienna Convention
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is self-executing in the sense that governnent officials can
provi de foreign nationals with access to consul ar officers wthout
the need for inplenmenting legislation and can give effect to
provi sions that were intended to be judicially enforced, such as
those relating to consular privileges and immunities.” But it is
an entirely separate question whether Article 36 gives a foreign
national a private right to challenge his conviction and sentence
on the ground t hat consul ar access was deni ed. Restatenent (Third)
of the Foreign Relations Law 8 111 cnt. h ("whether a treaty is
self-executing is a question distinct from whether the treaty
creates private rights or renedies."). As di scussed above, the
avai | abl e evidence shows that Article 36 does not confer such a
ri ght.

The question whether a private individual has a judicially
enforceable right is also distinct fromthe question whether the
United States could seek judicial relief in the event that state
officials failed to provide a foreign national access to consul ar
of ficers as required by the Vienna Convention. Under |ongstanding

principles, the governnment could sue to vindicate atreaty right in

" See, e.9., Risk v. Halvorsen, 936 F.2d 393, 397 (9'" Cr.
1991) (finding consular officer imune under Vienna Convention
Article 43(1), 21 UST. 104, because duties were consular
functions), cert. denied, 502 U S. 1035 (1992); Gerritson v. de la
Madrid Hurtado, 819 F.2d 1511, 1515-1516 (9" Gir. 1987)
(recogni zing the enforceability of the consular inmunity provision
of the Convention, but finding that the crimnal actions at issue
did not qualify for immnity).
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the event of its denial. See Sanitary District v. United States,

266 U.S. 405, 425-426 (1925) (Holnmes, J.) (United States has
authority to sue “to carry out treaty obligations to a foreign
power”; “The Attorney General by virtue of his office may bring
[ such a] proceeding and no statute is necessary to authorize the
suit.”). The inherent authority of the United States to bring an
action stens from the constitutionally grounded primacy of the
national governnent in the realmof foreign affairs and the need
for the United States to be able to effectuate treaty obligations
and speak with one voice in dealing with foreign nations. See
infra, at SectionIVB &C. No simlar principle confers a general
right to enforce treaties on private individuals.

b. Petitioner relies (Pet. 26-29, 46-47) on this Court’s

decisions in United States v. Rauscher, 119 U S. 407 (1886);

Wl denhus's Case, 120 U.S. 1 (1887); and Johnson v. Browne, 205 U.S.

309 (1907), to support his claimthat Article 36 confers judicially
enforceabl e i ndividual rights. None of these cases alters the basic
principle that treaties do not ordinarily confer individual rights
that a foreign national can vindicate in donestic courts, nor are
they rel evant to the i nstant questi on whet her the Vi enna Conventi on,
by its | anguage, purpose, and drafters’ intent, can be categorized
as atreaty creating judicially enforceabl e individual rights.

In Rauscher, 119 U S. at 419-424, the Court held that a

crimnal defendant who is fornmally extradited to the United States
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pursuant to a treaty request may not be prosecuted for an offense
other than the one that fornmed the basis for his extradition. As
this Court has expl ained, the rule of specialty applied by the Court
i n Rauscher had been “inplied * * * in the Webster-Ashburton Treaty
[on extradition] because of the practice of nations with regard to

extradition treaties,” and that “any doubt” concerning a fugitive's
ability to seek judicial enforcenment of the treaty-conferred rule
of specialty “was put to rest by two federal statutes which inposed
the doctrine of specialty upon extradition treaties to which the

United States was a party.” United States v. Alvarez-Michain, 504

U S. 655, 667 (1992).

| n Johnson v. Browne, 120 U.S. at 320-321, the Court held that

a successor treaty to the Wbster-Ashburton Treaty at issue in
Rauscher “prevent[ed] a State from obtaining jurisdiction of an
I ndi vi dual whose extradition [wa]s sought on one ground and for one
express purpose” (i.e., future prosecution for an offense specified
as an extraditabl e offense under the treaty), “and then us[ing] [its
custody of the extradited person] for a different purpose’ (i.e.,
I mprisoning the extradi ted person for a non-extraditable of fense on
which he had been previously convicted). In reaching that
concl usion, the Court did not announce new | egal principles; rather,

it regarded the result as a natural application of Rauscher. |[bid.

As di scussed above, there is no conparabl e background practi ce anong

nations to all ow breaches of consular notification requirenents to
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support appeals from crimnal convictions, and, wunlike the
extradition treaties at issue in Rauscher and Johnson v. Browne,
Article 36's requirenents have never been inplenmented through
congressional | egislation.

Petitioner’s reliance on Wldenhus's Case, 120 U. S. 1 (1887),

is simlarly mspl aced. At issue there was whether the Bel gian
consul or local authorities had jurisdiction under the terns of a
treaty between the United States and Belgium to try a foreign
crewman for the murder of another crewran aboard a Bel gi an vesse

anchored in a United States port. As the Court recognized, the
treaty provision at issue there “govern[ed] the conduct of the
United States and Bel giumtoward each other in this particular,” was
“part of the supreme law of the United States,” and generally
precluded | ocal authorities from prosecuting ship-board offenses,
unl ess such offense was “of a nature to disturb the public peace.”
Id. at 17. In stating that the Belgian consul would have a right
of access to the courts to bring a habeas corpus action to vindicate
Bel gi umi s exclusive jurisdiction under the treaty, i1d. at 17, the
Court made clear that the treaty only “settle[d] and define[d] the
rights and duties of the contracting parties” (id. at 12), and not
t hose of individual seanmen aboard foreign vessels in United States
ports. There is no suggestion in the Court’s decision that the
treaty allowed the foreign seaman detained for nurder to invoke

donmestic | egal processes to avoid prosecution by [ ocal authorities.
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Nor is the treaty at issue there, which specifically defined and
all ocated the jurisdiction of courts, analogous to the treaty at
I ssue here, which is silent about the role of courts with respect
to consular notification issues.

7. The principle that the Court should give "respectful
consideration” to an international court's interpretation of a
treaty, Breard, 523 U S. at 375, does not lead to the conclusion
that Article 36 affords an individual a right to challenge his
convi ction and sentence. In LaG and and Avena, the | CJ concl uded
that "Article 36, paragraph 1, creates individual rights, which, by
virtue of Article | of the Optional Protocol, may be invoked in this
Court by the national State of the detai ned person.” LaGand, 2001
|.C.J. at 493 Para.77; Pet. App. 214a, Para. 40. That passage does
not state that Article 36 gives a foreign national a donestically
enforceable private right. Instead, consistent with the position
stated in this brief, it states only that, when there has been a
denial of foreign national's Article 36 rights, a State may seek

relief fromthe |ICJ.

In LaG and, the I CJ concluded that, because the United States
failed to informthe LaG and brothers of their rights as required
by Article 36(1), its |later application of a procedural default rule
to refuse to consider their claim of prejudice arising fromthat
breach violated Article 36(2)'s requirenent that the |aws of the

receiving State "nust enable full effect to be given to the purposes
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for which the rights accorded under this Article are intended."”
2001 1.C J. at 497-498, Para. 9l. That concl usi on presupposes
either that Article 36(1)'s reference to "rights,” Article 36(2)'s
"full effect” requirenent, or the two together create an obligation
for crimnal courts (or perhaps sone other entity) to attach “l egal
significance” to a violation of Article 36(1) in a crimnal

proceedi ng. See ibid.; Avena para. 113, Pet. App. 248a-249a. Wiile

the I AQ' s understandi ng of the Convention’s requirenentsis entitled
to respectful consideration, it is ultimately the responsibility of
this Court to interpret the neaning of a federal treaty. Moreover,
the level of "consideration”™ is at its nadir when the Executive
Branch, whose views on treaty interpretation are entitled to at
| east "great weight," has considered the I1CJ)' s decisions and
determned that its own |longstanding interpretation of the treaty
is the correct one. Under those circunstances and in |light of the
consi derations discussed above, the correct reading of Article 36
is that it does not give a crimnal defendant a private right to
chal | enge his conviction and sentence on the ground that Article 36
was breached.

B. The Vienna Convention Does Not Preclude Application Of
Procedural Default Principles

Even if Article 36 did give a foreign national a private right
to chal l enge his conviction and sentence on the ground that Article
36 was breached, that would not nmean that the Convention required

t he Texas habeas court to review and reconsi der petitioner's Vienna
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Convention claim Petitioner procedurally defaulted his claim by
failingtoraiseit at trial. Procedural default is an adequate and
I ndependent ground supporting the state habeas court's judgnent,

Wai nwright v. Sykes, 433 U.S. 72 (1977), and the Vienna Convention

does not preclude application of procedural default rules.

The Court definitely resolved that issue of treaty
interpretation in Breard. |In that case, the Court held that the
procedural rules of the forum State, including rules on procedural
default, govern inplenentation of the Vienna Convention. 523 U S.
at 375. The Court reasoned that, under a background international
|l aw principle, the procedural rules of the forum State govern
i npl enentation of a treaty absent "a cl ear and express statenent to
the contrary,"” and that, by providing that Article 36 rights "shal
be exercised in conformty with the laws and regul ations of the
receiving State,"” Article 36(2) reinforced, rather than overcane,
that default rule. 1lbid

As di scussed above, the I C) in LaG and concl uded t hat appl yi ng
procedural default to bar consideration of a challenge to a
defendant's conviction and sentence violates Article 36(2)'s
requi renent that laws of the forumstate "nust enable full effect
to be given to the purposes for which the rights accorded under this
Article are intended.” But a general "full effect” clause cannot
be understood to override application of rules that are as deeply

enbedded in the crimnal justice system as rules of procedural
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default. At the very least, a general "full effect"” clause falls
short of supplying "a clear and express statenent” (Breard, 523 U. S.
at 375) that ordinary procedural default rules cannot be applied.

Application of the principlethat acrimnal defendant defaults
a claimthat he has not presented at trial no nore prevents full
effect from being given to the purposes of Article 36 than it
prevents full effect from being given to the purposes of
constitutional rights, such as the right against conpelled self-

incrimnation. See Ylst v. Nunnenmaker, 501 U. S. 797, 801 (1991)

(procedural default applies to Mranda cl ai ns); Wai nwight v. Sykes,

434 U.S. at 87-88 (procedural default applies to voluntariness
clains). A procedural default rule always operates to cut of f what
ot herwi se mi ght be a valid claim Accordingly, the possibility that
it mght have that effect on a Vienna Convention claimis not a
sufficient basis for concluding that full effect is not being given
to the purposes of Article 36.

Nor is the possibility that a foreign national mght not be
aware of the rights specified in Article 36 a sufficient basis for
reaching that conclusion. A reasonably diligent counsel should be
in a position to assert any potential Vienna Convention claim at
trial. The Vienna Convention has been in effect since 1969, it is
published at 21 UST. 77, 596 UNT.S 262, and it has been
mentioned in several reported decisions. Mirphy, 116 F.3d at 100.

“Treaties are one of the first sources that would be consulted by
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a reasonably diligent counsel representing a foreign national.”
Ibid. Oher defendants had been relying on the Vienna Convention
years before petitioner’s prosecution. See ibid. (citing Faul der
v. Johnson, 81 F.3d 515, 530 (5" Cir.), cert. denied, 519 U S. 995
(1996), in which habeas counsel had |ocated the Vienna Convention
before the 1992 filing date of the habeas petition). Cf. Bousley

v. United States, 523 U S 614, 622 (1998) (claim clearly is

reasonably avail able to counsel when other defendants are raising
it). Relying on counsel to identify a Vienna Convention claimis
no different from relying on counsel to raise potentia
constitutional clainms that are unknown to the defendant. Thus,
while the 1Cl's interpretation of Article 36(2) is entitled to
respectful consideration, it does not provide a basis for the Court
to overrule its controlling decision in Breard.

I11. The Avena Decision Is Not Privately Enforceable

Petitioner principally contends (Br. 19-37) that Article 36 of
the Vienna Convention, the Optional Protocol, Article 94 of the
United Nations Charter (U N Charter), 59 Stat. 1031, and Article
59 of the I1C) statute, 59 Stat. 1055, nake the | CJ's Avena deci si on
a binding rule of decision in the state and federal courts of the
United States. None of those sources, however, qualifies the Avena
deci sion, standing alone, as privately enforceable federal |aw.

A. As discussed in Section Il, supra, Article 36 does not give

foreign nationals a right that can be enforced through an attack on
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a crimnal judgnment. More inportant for present purposes, however,
Article 36 does not nmention the possible effect of an | CJ deci si on.
Article 36 therefore cannot be a source for private enforcenent of
an | CJ deci si on.

By subscribing to the Optional Protocol, the United States
agreed that, as long as it remins a party to the Protocol,
"[d]isputes arising out of the interpretation or application of the
[ Vienna Convention] shall |ie within the conpul sory jurisdiction of
the International Court of Justice and may accordingly be brought
before the Court by an application made by any party to the dispute
being a Party to the present Protocol."” 21 U S T. at 326, 596
UNT.S at 488. The Optional Protocol, however, operates only as
a grant of "jurisdiction' to the I1CJ over suits brought by other
Nations that are parties to the Optional Protocol. It does not
commt the United States to conply with a resulting I CJ decision,
much | ess make such a decision privately enforceable in a crimna
proceedi ng by an i ndi vi dual .

B. The source of the United States' obligation to conply with
| CJ decisions is not the Optional Protocol, but Article 94 of the
U.N. Charter, which is itself a treaty. It provides that "[e]ach
menber of the United Nations undertakes to conply with the deci sion
of the International Court of Justice in any case to which it is a
party." Article 94 inposes an international duty on the United

States to conply with ICJ decisions in a case in which the UN
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Menber is a party by its consent to ICJ) jurisdiction. But as the
text and background of Article 94 denonstrate, it does not make an
IC) decision privately enforceable in court. And that s
particularly true in light of the background presunption that
treaties do not giveriseto private, judicially enforceable rights.

1. Article 94 states that a U. N. nenber "undertakes to conply"
with an I C) decision. The phrase "undertakes to conply" does not
constitute an acknow edgnent that an [|CJ decision wll have
i medi ate | egal effect in the courts of U N nenbers. Instead, it

constitutes a comm tnent on the part of U N nenbers to take future

action through their political branches to conmply with an 1CJ]
deci si on.

Furt hernore, because Article 94(1) does not detail the neans
of conpliance with an I CJ decision, it necessarily contenpl ates that
the political branches of nenber Nations would have discretion to
choose howto conply. |If an I CJ decision were subject to i medi ate
private enforcenent in the courts of nmenber Nations, it would rob
the political branches of that discretion. Li kew se, even if a
Nati on decides to conply with the decision in a particular case, it
retains the option of protectingitself fromfurther decisions based
on the legal principles of that case by withdrawing from the
Optional Protocol. Gving automatic effect to the reasoning of an
| CJ decision — for exanple, by recognizing an individual right on

the strength of the Avena decision — robs the political branches of
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the discretion to limt the effect of a decision to those covered
by the decision by withdrawing fromthe Optional Protocol.

2. Article 94(2) of the UN Charter confirms that 1C]
decisions are not privately enforceable in the courts of nenber
Nat i ons. It provides that "[i]f any party to a case fails to
performthe obligations i ncunbent upon it under a judgnent rendered
by the Court, the other party nay have recourse to the Security
Council, which may, if it deenms necessary, nmake recommendati ons or
deci de upon neasures to be taken to give effect to the judgnent.”
59 Stat. 1031. Article 94(2) envisions that the political branches
of a Nation may choose not to conply with an ICJ) decision, and
provides that, in that event, recourse to the Security Council is
the sole remedy. Private judicial enforcenment in domestic courts
is inconpatible with that enforcenent structure. |f ICJ decisions
becanme inmediately enforceable in donestic courts, Article 94(2)
woul d be superfl uous.

3. There is no relevant evidence in the ratification history
that IC) decisions would be judicially enforceable. Instead, the
under st andi ng was that | CJ deci si ons woul d be subj ect to enforcenent
by the Security Council. The Executive Branch expressed that view

during consideration of the U N Charter.® It expressed that view

8 Report to the President on the Results of the San Francisco
Conference by the Chairnman of the United States Del egation, the
Secretary of State (June 26, 1945) (Statenent of Secretary of State
Edward R Stettinius, Jr.) ("The first paragraph of Article 94 is
a sinple statenent of the obligation of each Menber of the United
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one year | ater when the Senate consi dered the decl aration accepting
conpul sory jurisdiction of the 1CJ.° And Senators expressed that

vi ew during debate on accepting conpul sory I CJ jurisdiction.?

Nations to conply with the decision in any case to which it is a
party. The second paragraph of this Article links this part of the
Charter’s systemof pacific settlenent of disputes with other parts
by providing that if a state fails to performits obligations under
a judgnment of the Court, the other party may have recourse to the
Security Council which may, if it deens it necessary, take
appropriate steps to give effect to the judgnent."). The Charter
of the United States for the M ntenance of International Peace and
Security: reprinted in Hearings Before the Senate Comm on Foreign
Rel ations (Senate Hearings) (July 9, 1945), at 124-125; 7/10/45
Senate Hearings 286 (statenent of Leo Pasl ovsky, Special Assistant
to the Secretary of State for International Organizations and
Security Affairs) ("[When the Court has rendered a judgnment and
one of the parties refuses to accept it, then the dispute becones
political rather than legal. It is as a political dispute that the
matter is referred to the Security Council."); 1d. at 330-331
(Statenment of Geen H. Hackworth, State Departnent Legal Adviser)
(Article 94(2) provides the nmeans of enforcing | C) decisions).

9 A Resolution Proposing Acceptance of Conpul sory
Jurisdiction of International Court of Justice: Hearings on S. Res.
196 Before the Subcomm of the Senate Comm on Foreign Relations
(July 15, 1946) at 142 (statenment of Charl es Fahy, State Departnent
Legal Adviser) (parties have "a noral obligation" to conply with
| CJ decisions, and Article 94(2) constitutes the excl usive neans of
enforcing such deci sions).

1092 Cong. Rec. 10,694 (1946) (Statenent of Senator Pepper)
("The power of effective enforcenment lies only in the Security
Council; and in the Security Council an effective decision cannot
be made to take action against a nation unless there is unanimty
of the Big Five. Therefore, so far as the United States is
concerned, a power which of necessity wll always be a party to the
Security Council under the provisions which require the Big Five to
be permanent nenbers of the Security Council, the United States
wi |l always have the power, through the exercise of the veto, to
prevent effective enforcenent of a judgnent of the Court agai nst
the United States); id. at 10,695 (Statenent of Senator Connally)
("[When the Court wundert[akes] to enforce its judgnent by
certifying the question to the Security Council, we could tell the
Court and the Security Council to take a walk.").
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4. The D.C. Circuit is the only court of appeals that has
addressed the issue, and it has held that | CJ decisions are not

privately enforceable. See Committee of United States G tizens

Living in Nicaragua v. Reagan, 859 F.2d 929, 938 (D.C. Cr. 1988).

That court reasoned that "[t] he words of Article 94 'do not by their

terms confer rights wupon individual citizens; they call upon
governments to take certain action.'" 1bid (citationomtted). The
D.C. Grcuit's analysis is sound. Article 94 creates an

i nternational obligation on U N nenbers to conply with an I1CJ
decision; it does not enpower a private individual to enforce it.?*

C. Article 59 of the I1CJ statute, 59 Stat. 1055, incorporated
into the U N Charter, provides that "[t]he decision of the [ICJ]
has no binding force except between the parties and in respect of
that particular case.” That statute reinforces what the U N
Charter establishes -- that the IC) decision is "binding” in the
sense that parties have an international obligation to conply with
the decision. It does not provide that the I C)'s "bi ndi ng" deci sion

is judicially enforceable. |Indeed, the IC) statute affirmatively

1 Courts addressing other provisions of the U N. Charter have
al so held that they are not judicially enforceable. See Flores v.
Sout hern Peru Copper Corp., 343 F.3d 140, 156 n.24 (2d Cr. 2003)
(U.N. Charter is not self-executing); Frolova v. USSR, 761 F.2d
370, 374 (7th GCir. 1985) (Articles 55 and 56 of the U N Charter
are not self-executing); Spiess v. C. Itoh & Co. (Anerica), Inc.,
643 F.2d 353, 363 (5th Gr. 1981) (UN Charter is not self-
executing), vacated on other grounds, 457 U S. 1128 (1982); Hi tai
V. INS, 343 F.2d 466 (2d Cir. 1965) (Article 55 of the U N Charter
is not self-executing).
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negates the possibility of private judicial enforcenent because it
makes an | CJ decision binding only "between the parties,” and a
private individual cannot be a party to an I CJ dispute. Thus, the
Vi enna Convention, the Optional Protocol, the U N Charter, and the
IC) Statute do not either alone or in conbination nmake an |CJ
decision judicially enforceable.

D. Nor did the ICJ] purport to make its Avena decision
i mredi ately enforceable in United States courts. The | CJ determ ned

that the United States' obligation was "to provide, by neans of its

own choosing, review and reconsideration of the convictions and

sentences of the [affected] Mexican nationals.” Pet. App. 273a
para. (9) (enphasis added). By seeking imediate judicial
enf orcenent, petitioner would deprive the political branches of the
very choice of neans that the 1CJ intended for themto have.

E. Inarguing that the I CJ decisionis judicially enforceable,
petitioner places great weight (Br. 30-31, 36) on the accepted
understanding that the Vienna Convention is self-executing. That
reliance is msplaced for two reasons. First, petitioner m stakenly
equates a self-executing treaty with a privately enforceabl e one.
As previously discussed, while Article 36 is self-executing in the
sense that state authorities are required to observe the terns of
t he Convention wi thout inplenmenting | egislation, it does not confer
any judicially enforceable private rights. See Section |Il, supra.

More fundanmentally, even if Article 36 were privately
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enforceable, that would not make an |C] decision privately
enforceable. The United States' obligation to conply with an 1 CJ
deci si on does not flow fromthe Vienna Convention, but fromArticle
94 of the U N Charter. And as discussed above, under Article 94,
an | CJ) decision is not privately enforceable.

IV. THE PRESIDENT HAS DETERMINED THAT, WITH RESPECT TO 51
INDIVIDUALS, THE AVENA DECISION SHOULD BE ENFORCED IN
STATE COURTS IN ACCORDANCE WITH PRINCIPLES OF COMITY

A.  Even though an I CJ decision is not privately enforceabl e,
the United States has an international obligation under Article 94
to conply with the Avena decision.! |In Avena, the I C) found that
the United States had violated the Vienna Convention by not
informng 51 Mexican nationals, including petitioner, of their
rights under Article 36(1)(b), and by not notifying consular
authorities of the detention of 49 Mxican nationals, including
petitioner. Pet. App. 27l1la, paras. (4)and (5). The 1 CJ] nmmade
additional findings with respect to violations of Mexico's rights
under Article 36(1)(a) and (c). Id. at 27la-272a, paras. (6) and
(7).

2 1n the | anguage of the U N Charter, the United States has
an international |aw obligation to conmply with the "decision" of
the ICJ. U N Charter 94(1). The decision does not have force as
precedent. See |ICJ Statute Art. 59 ("The decision of the [ICJ] has
no bi ndi ng force except between the parties and in respect of that
particular case."). This brief uses the term"decision” to refer
to the portion of the 1CJ ruling with which the United States has
an international obligation to conply — what in United States
practice woul d be called the judgnent. The United States does not
have an international obligation to acquiesce in or follow the
| egal reasoning of the opinion.
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The 1C) found that the appropriate remedy "consists in the
obligation of the United States of America to provide, by neans of
Its own choosing, review and reconsi deration of the convictions and
sentences of the [affected] Mexican nationals, * * * by taking
[into] account paragraphs 138 to 141 of this Judgment.” [d. at
273a, para. (9). |In Paragraph 138, the I1CJ stated that review and
reconsi deration should "guarantee that the violation and the
possi bl e prejudi ce caused by that violation will be fully exam ned
and taken into account."” [d. at 26la. |n paragraph 143, the I1CJ
found “that the cl enency process, as currently practiced within the
United States crimnal justice system does not appear to neet the
requi renents described in paragraph 138 above and that it 1is
therefore not sufficient initself to serve as an appropri ate neans
of ‘review and reconsi deration’ as envisaged by the Court.” 1d. at
263a. | n Paragraph 140, the 1CJ stated that it "considers that it
is the judicial process that is suited to this task."” 1d. at 262a.
The 1CJ] elsewhere stated that the United States should "permt
review and reconsi deration of these nationals' cases by the United
States courts, * * * with a view to ascertaining whether in each
case the violation of Article 36 commtted by the conpetent
authorities caused actual prejudice to the defendant in the process
of adm nistration of crimnal justice." 1d. at 253a, para. 121.

The 1 CJ decision is anbiguous on sonme key points. But the

Executive Branch interprets the decision to place the United States
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under an international obligation to choose a neans for 51
individuals to receive review and reconsideration of their
convictions and sentences to determ ne whether the denial of the
Article 36 rights identified by the I C) caused actual prejudice to
the defense either at trial or at sentencing.

B. The President is "the sole organ of the federal governnent

inthe field of international relations.” United States v. CQurti ss-

Wight Exp. Corp., 299 U. S. 304, 320 (1936). The President, through

subor di nat e Executive Branch officials, represents the United States
in cases before the ICJ, and the President’s representative serves
as delegate to the United Nations and acts on his behalf in the
Security Council if controversies should arise over conpliance with
an 1 CJ decision. See 22 U.S.C. 287 (authorizing the President to
appoint persons to represent the United States in the United
Nations); 22 U. S.C. 287a (persons appoi nted under Section 287 shal |

“at all times, act in accordance wth the instructions of the
President”). In addition, the President enjoys “a degree of

i ndependent authority to act” in “foreign affairs.” Anerican Ins.

Assoc. v. Garanendi, 539 U S. 396, 414 (2003). Agai nst those
background wunderstandings, Article 94 inplicitly grants the
President "the lead role” in determning how to respond to an ICJ
decision. Cf. id. at 415 (internal quotation marks omtted); see

also First Nat'l Gty Bank v. Banco Naci onal de Cuba, 460 U. S. 759,

767 (1972) (plurality opinion).
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In particular circunstances, the President may deci de that the
United States will not conply with an I CJ decision and direct a
United States veto of any proposed Security Council enforcenent
nmeasure.*® Here, however, the President has determined that the
foreign policy interests of the United States justify conpliance
with the 1C)'s decision. Consular assistance is a vital safeguard
for Anericans abroad, and t he governnent has determ ned that, unl ess
the United States fulfills its international obligation to achieve
conpliance with the 1C) Avena decision, its ability to secure such
assi stance coul d be adversely affected.

Once the President makes a decision to conply wth an 1CJ
deci sion, the President nust then consider the nobst appropriate
nmeans of conpliance. In sone cases, conpliance may be achieved
t hrough unilateral Executive Branch action. In other cases, the
Executive Branch may seek inplenenting |legislation as a neans of
conpliance. In this instance, in light of the paranount interest

of the United States in pronpt conpliance with the ICJ) s decision

3 That was the case with respect to the 1Cls ruling in
Ni caragua v. United States, 1986 |I.C J. Rep. 14, 146, in which the
IC) ruled that the United States was obligated to cease certain
activities in N caragua and to nake reparation to that country for
I njuries purportedly caused by breaches of customary international
|l aw. The United States, which had withdrawn its submnission to the
IC)'s jurisdiction and withdrawn from proceedi ngs before the I CJ,
refused to recognize the validity of the ICJI’s decision, did not
pay reparation to Nicaragua, and subsequently vetoed a U N.
Security Council resolution calling for it toconmply withthe ICl s
judgnment. United Nations Security Council: Excerpts fromVerbatim
Records Discussing I.C J. Judgnment in Nicaragua v. United States,
25 | LM 1337, 1352, 1363 (1986).




52
wWith respect to the 51 naned individuals, and the suitability of
judicial reviewas a neans of conpliance, the President has made t he
follow ng determ nati on:

| have determ ned, pursuant to the authority vested in nme as
President by the Constitution and |laws of the United States,
that the United States wll discharge its international
obl i gati ons under the decision of the International Court of
Justice in the Case Concerning Avena and Oher Mexican
Nationals (Mexico v. United States of Anmerican (Avena), 2004
I.C.J. 128 (Mar. 31, by having state courts give effect to the
decision in accordance with general principles of comty in
cases filed by the 51 Mexican nationals addressed in that

deci si on.
Menmor andum for the Attorney Ceneral, App. Il, infra..
Under that determnation, in order to obtain “review and

reconsi deration” of their convictions and sentences in |light of the
decision of the 1CJ in Avena, the 51 nanmed individuals may file a
petition in state court seeking such revi ewand reconsi deration, and
the state courts are to recognize the Avena deci sion. | n ot her
wor ds, when such an individual applies for relief to a state court
Wi th jurisdiction over his case, the Avena deci sion shoul d be given
effect by the state court in accordance with the President’s
determ nation that the decision should be enforced under general
principles of comty.

Because conpliance with the 1C)'s decision can be achieved
t hrough judicial process, and because there is a pressing need for
expedi tious conpliance with that decision, the President determ ned
to exercise his constitutional foreign affairs authority and his

authority pursuant under Article 94 of the U N Charter to establish
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that binding federal rule wthout the need for inplenenting

| egi sl ati on. Cf. Danes & Moore v. Regan, 453 U S. 654 (1981);

Sanitary District v. United States, 266 U S. 405 (1925). The

authority of the President to determne the neans by which the
United States will inplenent its international |egal obligations is
especially inportant in the context of a treaty, like the Vienna
Convention, that not only protects foreign nationals in this
country, but also protects Anmericans overseas. Under the
Constitution, it is the President alone who - through diplomatic
and ot her neans — can protect Anericans deprived of |iberty abroad.
Congress has recogni zed that the President alone can performthe
di pl omatic protective function of Americans abroad. See 22 U S.C
1732.* In deciding what actions the United States will take to
i mpl enent its Vienna Convention obligations and to address the I CJ

decision in Avena, the President nmust make delicate and conpl ex

4 Section 1732 provides:

Whenever it is made known to the President that any citizen of
the United States has been unjustly deprived of his |iberty by
or under the authority of any foreign governnent, it shall be
the duty of the President forthwith to demand of that
governnent the reasons of such inprisonnent; and if it appears
to be wongful and in violation of the rights of American
citizenship, the President shall forthwith demand t he rel ease
of such citizen, and if the release so demanded is
unr easonabl y del ayed or refused, the President shall use such
means, not anounting to acts of war and not otherw se
prohibited by law, as he may think necessary and proper to
obtain or effectuate the release; and all the facts and
proceedi ngs rel ative thereto shall as soon as practicabl e be
communi cated by the President to Congress.
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cal cul ations — for which he i s uniquely suited — taking i nto account
the need for the United States to be able to enforce its |aws
effectively against foreign nationals inthe United States, the need
for the United States to be able to protect Americans abroad,
judgnments about the likely responses of various foreign countries
to potential United States actions with respect to the Vienna
Convention, and other United States foreign policy interests.

To the extent that state procedural default rules woul d prevent
giving effect to the President’s deternmination that the Avena
deci si on shoul d be enforced i n accordance with principles of comty,
those rules nust give way, because Executive action that is
undertaken pursuant to the President’s authority under Article 11
of the Constitution and authorized by his power to represent the
United States in the United Nations, see UN Charter Art. 94,
constitutes "the suprene Law of the Land." U S. Const., Art. VI,
a. 2. State courts are not required to reach any particular
outcome, but are instead to evaluate in each case whether the
violation of Article 36 “caused actual prejudice to the defendant
in the process of administration of crimnal justice,” Pet. App
253a, bearing in mnd that “speculative * * * clains of prejudice”
(Breard, 523 U.S. at 377) do not warrant relief. The state court

j udgnment s addressi ng those individuals clainm wuld rai se federal
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i ssues that are ultimately reviewable in this Court.?®

C. The President’s authority to issue his determ nation rests
not only on his authority to determ ne how the United States will
respond to an 1 CJ decision, see U N Charter art. 94, but also on
the President's authority under Article Il of the Constitution to
manage foreign affairs. "Although the source of the President's
power to act in foreign affairs does not enjoy any textual detail,
the historic gloss on the 'executive Power' vested in Article Il of
the Constitution has recognized the President's 'vast share of
responsi bility for the conduct of our foreignrelations.'" Anerican

Ins. Assoc. v. Garanendi, 539 U. S. at 414 (quoting Youngst own Sheet

& Tube Co. v. Sawyer, 343 U. S. 579, 610-611 (1952) (Frankfurter, J.,

concurring)). Inthefield of foreignrelations, "the President has
a degree of independent authority to act."” Garanendi, 539 U. S. at
414. The President's Article Il power over foreign affairs "does

not require as a basis for its exercise an act of Congress.”

Curtiss-Wight, 299 U S. at 320; see Sanitary District v. United

States, 266 U.S. 405, 425-426 (1925) (authority of the Attorney
General to bring an action in court to secure conpliance wth a

treaty does not require |egislation).?®®

5 Any clains brought on federal habeas corpus, if the state
courts denied relief, woul d have to satisfy the requirenents of the
AEDPA. Cf. Breard, 523 U S. at 376.

6 Recognition of a simlar independent Executive authority
is reflected in the Court’s holdings that the judiciary had a
“duty” to give effect to the Executive's suggestion of a foreign






