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No. 04-8385

IN THE SUPREME COURT OF THE UNITED GTATES

ZACARIAS MOUSSAOUL
Petitioner,

v,

UNTTED STATES OF AMERICA,
Respondent.

On Petition for Wit of Certiorar to the
United States Court of Appeals for the Fourth Circuit

i

REPLY BRIEF FOR PETITIONER

1. Review By This Court Is Séught Agalmst A ?ack_grqund That Is Neither
- Abstract Nor Speculative, And Is Necessary To Prevent Significant Adverse

Consequences To The Public Interest And Judicial Economy.
The courts belqw characterized the iss.ucs raised here as “unprecedented” and “of
grave signiﬁgance:” (Pet. Aﬁp. 4a, 1.12:.1),l The Govemment argues that these 1ssues
’ | ought to be addrcss;ed win) a concrete factual context” rather than in an “abstract and

_speculative background.” 'Opp. 20. Therefore, it says, the Court should not entertain

_ ' The Government attributes the phease “grave significance” to Petitioner,
suggesting it was.2 descriptor used by him to describe the nature of the error by the court
< of appeals, Opp. 20, when in fact that phrase was used by the Fourth Circuit iself to

deseribe the issues posed by this case.

iv
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them now.t But, at ths juncn.'zre in the case, there 15 2 wfacmal context” that Js concrete
and i3 uaitllmr “ahstract” nOT “specuia_ﬁva.” * Accordingly, review should be granted now. | |
The factual G‘(}ﬂﬁﬁ i5 sonc.rct@ because the-Government does not dispute findings
of the courts below that the u;imés;es at issue have material, cxcuipamr—y testimony. Nor
does the Govemment dispute that by denying the Petitioner the right tc') call these |
,wimass.es the court of apﬁeal’s has récogniied a heretofore unrecognized exception to the
_ Sixth Amendment requirement that “[iln all cﬁminal prosecutions, the acoused shall enjoy

the right . . . to have compulsory process for obtaining witnesses in his favor.” The

Government characterizes the court of appeals’ decision as a determination that
corfapulsery procesé vights can be set aside as partt of finding “a wotkable balance , ... 103
novel problem.” Opp. 20. No doubt the Pramers anticipated that the courts would face

“nove) problems,” but to solve them, the Framers would not have countenanced evasion

of the Constitution’s explicit commands through an ad hoc “balancing” process. Indeed,
it was to “solve” the “problem” of defense access 10 favorzble witnesses within the reach

of the court’s process that the guaranice of the Compulsory Process Clause was enacted.

> Unlike Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 240 U.S. 251 (1916),
cited by the Government as authority for denying review now as premature given the
case’s interlocutory posture, se¢ Opp. 16, Petitioner’s case is an “extraordinary case[ ] . . .
involv[ing] . . . questions] of public interest and general importance.” 240 U.S. at 25§,
Morteover, unlike Virginia Military Tnsittute v, United States, 508 U.8. 946 (1993), the
court of appeals here did not “dectine] ] to rule on the ‘specific remedial course’” to be

~ followed by the district court, /d. Indeed, the court mapped but a specitic course for the
district court to follow and it is that course that is challenged here.

2
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Thc novel pz:obicm here is the Gaovernment’s pursuitof a capital prosecution while

_WzmcSSs?s—wzth material, exculpatory tessnmony that

neither defense counsei the coutts, nor the jury will ever see or hear.

_ - (Pet. App. 7a, 162), Tthas refused to produce the witnesses Upon order of the district

court even for a video deposition d‘cspite'the fact that they are fully amamai:)le to that

court’s processes (Pet. App. 10a-lla)

Thus, the “workable balanca” the court of appeals created is that the Compulso:y

Process Clause can be sacnﬁcad upon the good falt’n invocation of 2 governmental

privi}ege, and the defense required to rely on substitutions for the tcshmony of thnesses
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instead of cnforcsment of the &stnct court’s order, when a court determines that

| substitutes for the zestsmony of those: mtnesses wﬁl not materially dlsadvantaga the
defense. The substitutes here, as described in our Petition, are to be derived from
surninaries of “classified documents containing information from unnamed, .unsworr'n
'Gave;mment 'age;s_lfs purporting to réport unsworn, incdmpleie, nm:n-»v&rbaﬁni accounts of
what Government agents say [the] defense witnesses ﬁave sai-"* Pet.
10. The Gow:mmt;nt does not disagree witﬁ tins ﬁcscripﬁon., '

Mo'reover, it is not “speculative” that no one but the Government will ever know

~ what thﬁse;.\;iitncsses in Petitio‘nez’s favor actually have o say. Itis not “abstract*; -
indeed it is a certainty -- thatfl’cﬁtioﬁer, his ‘c.ounsel,v éhe trial court, and thfajury.wiﬂ know
only what the Government elects to disclose, Itis “concrets” that what the Government ;
has chosen to say is iricomplete and nou-verbatim, a;ld that the witnesses have never baei‘\

' quastroned by anycmc who had this ease i mind, mu-ch less the pamcular needs of the

{

defense. The Govemment, which is seekmg to ené a man’s life, essentially says “trust *
1s” and that a capital case shouid proceed on ’rhe strength of that prqm;sc- There is
nothmg more that this Court necds to know in order to understand the pernicious premise
on which this case will necessarily be adjudicated unless this Court intervenes to dcc;de
the issues pmséptcd;

: S

The Gov?g:_mmsnt cites other death penalty cases where this Court deelined
interlocutory m;fi' ew.. Opp. 17. However, Petitioner’s case is not only un}il;;.er‘thasa other
cases,jf iz like nc; othar aése, Unlike the death penalty cases cited by the Government,
. i
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'F ell, Qumones and Acosthamnez i which the ganem‘i mle for denying certiorant pre-
trial was f"oﬂowcd becausc fhere was no harm to the parties or the public in deferring

rcview untﬂ aﬁﬁf 4 ﬁna] Judgment ‘Moussaoui’s case presents the potential for significant

-

adverss ccnsequenoes to both the pubhc interest and judicial economy if 1t hums out that
the Fourth Circujt 5 “solutnon to address a novel dlfﬁculty arising out of the war on
texrorism,” Opp. 20, 1 unconsnmnonal Qne of these consequences is the

. deciass:ﬁﬁanon a,nd d:sdosure of top secret information which would be nnnecessary if

th;s Court were to grant review now, TEVETSE tha court of appeals and bold that

' MmussaQHi’s trial should procaed in accordancc thh the opinion of the district court.
Another is the wastc_ of time, effort and expense by the disteict court and the defense that
will ocm;r in continuing t; deaf with the secrecy surrounding this case pre-trial which
would be eﬁminat&é by such an outoome. See Pet. 15-17.

The Govérﬁment argues again that it 18 “entirely speculative” as to whathe‘r there  , °
will be public disclosure of clasmﬁed mformatmn Opp. 19. This argument !gnoz‘es the -

obvious. It cannot reasonably be disputed ’:hat the district court knows the facts

comprehends why everything about the-summaries and the enemy gombatant

wit.nesscs_-zs h1gh[y ¢l asmﬁed understanda wh_y those w:tnesses are

1

. 1 F . [3 J[
matgrial to the defense, and appreciates the ramifications of pmceechng as the court of
appeals has difected. Accardingly, the district conrt was not speaking “s;:eculativﬁy,”

« but from a unigue position of prescience when, giving as a reason for staying proceedings -
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while this Petition is putsued, it would be forced to order disclosure of the very
information we are all now endeavoring to protect.

The Goveriment also asserts that whether classified information is disclosed 15 its

conéem alone. Op. 19. However, unless fche parties and the courts are all‘bcé'ng asked to
jump through national security hoops for no reason, the Government cannot seriously N
dispute :;};atjit vym;ld be _p'referatﬁc to detenﬁine whether it is necessary to disclose highly
‘class‘iﬁcd information before, raﬂaer than after, Petitioper’s trial. Moreover, the
Government's insistence that we wait until later to determine whether the procedures
croated by the court of appeals pass conatitutional ;mistcr would-‘pz an indescribable
imposition on jud;icia! and defense resources. These burdens include the extensive
lengths to which the pérties and the c;our‘ts must go to protect natidnal seourity
information and the lack of transparenty attending tﬁ‘s.anﬁre procégs; not only for the
.puhli-c, but for ‘th;: Gafendapt Bimseif who, because the imformation is ¢l assified, has been
and will be denied nccess tzs) some of the most critical information in his cﬁéﬁ.

Prcvcntiﬁé “extraordinary inconvenience . . . in the conduct of the cause” has long
been ;estal';-!ished as a reason for granting interlocutory Teview. Am. Constr. Co. v.
Jacksomville, T. & K. . Ry. Co., 148 U.8. 372, 384 (1893). Additionally, inteclocutory
review is‘ap;-nr‘opriate if the case presents issues “of peculiar gravity and gencral.
importance,” such as the grave constitlkt;éonai issues arising here out of the only crimminal

prosecution in connection with one of the most tragic events in our nation’s history. Id. at

3 i

183. Finally, altough Petitioner’ s trial has not yet occurred; whether to proceed in
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accordance with the opinion of the district court or that of the court of appeals should be
decided now not only because of the obvious “importance of the question presented,” but

also because resolution of that issne is ““fundamental to the further conduct of the case.’”

Land v. Dollar, 330 U.S. 731, 734 & n.2 (1947) (qu;ating United States v. General Motors
Corp., 323 US 373,377 (1945) (granting certiorari to Teview correctness of circuit
court’s ordér rlemandi‘ng case for trial)). |
1"11@ Govcmment does not dispute that the question presented here is of grave

importance,” that its resolution is fundamental to the further conduct of the case, or that

- proceeding in accordance with the éaoision of the court of appeals will entail continued
and extraérdinary. incqnvtmi‘egﬂe. Instead, it argues against ;-eVicw now because the
suhstantial task of cr;aﬁing the substitutions has not yet occurred, their adequacy and

" admissibility have not yet been dﬂlﬂi;miﬂf:d, and it is not even certain that Petitioner will
decide to use them. Gpp., 16, 18. These arguments do no more than obscure the issue
squarely presented. Fundamcé:taily, the problem is not with the content, admissiﬁility, or.
use of the subsﬁﬁations‘ﬂﬁmétely to be crafted. Rather, the problarﬁ ig that the defense

will be required to rely on written substitutions constructed from incomplete,

* In fact, while supporting the judgment of the court of appeals, the Govemrent's
opposition raises another constitutional issve of almost equal moment. The Government
contends that the court of appeals, by recognizing the authority of Article III courts to
intrude inte military and intelligence matters in the exercise of their compulsory process
powers, has authorized a violation of the separation of powers, effactively arguing that
the court of appeals reached the right answer for the wrong reason. Opp. 26-30. This
assertion actually provides an additional reason for granting review, for reversing the
court of appeals on this preliminary issue would first require the Court to take Petitioner’s
case: '
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non-verbatlm 1eports from anonymous_ofﬁaia.l“s instead of material,
ﬁxmlpatery, “critical” testimony from the watnc:sses thcmselvas (Pet. App. 472).

II.  Review 'By This Court Ts Necessary Because The Decision Below Conllicts ‘,155
With The Court’s: Prkcedents Enforeing The Fifth, Sixth And Eighth
Amendments.

The Govemment’s contention that the court of appeals’ decision ﬁOBS not conflict
with decisions of this Court afélo js without merit.
| A ' Comp_u-isery Process Clause

The Government first atgues that the Roviaro, Jencks, Reynolds tine of cases does
not re:céui ré disrmissal when ‘th§ Government refuses to oo'n{ply with 2 oo'utt order to

praduce evidence m its sp?c- 'pOSSE:ssidn that is favorable to a defendant. Opp. 21; Asa

threshold maﬁer Petmoner 5 argu.mem 15 not as'the Government contends, that these
cases “stand for the prop0$1t10n that when t’he Compulsory Process Clause 1s violated, the
only. pcrmissiblc sanction . . . is dismissal of the indictment.” Opp. 21. Rather,
Pemtlonar § argument is that dismissal of the factual issues or charges to which the -

' exculpatory cvid\::nae relnte;a (m:;ﬁudmg, if necassary, dxsmissal of the indictment) is

‘ reqmmd 'See Pet. 17, This is the precise sanction that the district court below imposed,

mzm;ckmg the actions of the Rawaro Court 1tself which mandated the dasmzssa] of Court

-} of the mdmtment for the Govermncnt 5 faﬂure to supply to the defendant material
information that he was entitled 1o tecewe See 353 ULS. 53 65 n.15.

More importanﬂy, these cases do hold that dlsnusgal of factyal issues or charges is

;A required, Not a permigsive sanction. As just noted, this fact is best borne out by the
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actions of the.Roﬁic'er Court, which “required” dismissal of Count 1 of the indictmcnt_in :
that casé. 'fd,;_see also id, at 61 (requinng dismissal of Coun't 2). In@eed, even the dissent
in Roviare acce:pt.ed the Court’s holding as mandgtin’g, not permitting, dismissal. See id,
Iat 67 {*Of course where enforcement of a n0n~dise¥0§urc policy degrivgs an acoused of &
fair rial it must either be relaxed orkthe p;'osccutian_ st be foregone.””) (Clark, J.,
dissenting) (emphasis added). The Court’s subsequent decision I Jencks used the same

‘ mandatoty_iai:xguag& See 353 U.S. 657, 6:72 (1957) (*We hold that the crininal a::tioz;
must be dismissed whcﬁ thez' Government, on the ground of ﬁrivilcge, clects nét to comply
with an order to produce [the material evidence].”) (emphasés added).

In support of its argument that Roviaro does not mandate dismissal, the -
Government relies on iénguagc i tht.:: ppinion eschewing 2 ﬁx.ed rule in favor of 2 :
balancing approach, ‘Opp. 21-22. That patt of the opinion, however, deals with when
disclosure 1§ justifiéd, not what sanction is rsqui_reé once, as Is the.casc here, disclosure is
found to be proper. See 353 U.S. at 61-62. The court of appeals recognized this
dififcrc:ncs. See :(Pet, App. 56a-57a) {utilizing a balancing test before bolding that the

Govermnment must choose to compivaith the district court’s orders or “suffer a

sanction™).” - ,

5 The Government also relies on United States v. Morrison, 449 U.S. 361, 364 -
(1981), for the proposition that dismissal “is not an automatic Tequirement whenever a
Sixth ‘Amendment right is breached.” Opp. 26. Morrison, however; addressed. the
remedies for cases involving a violation of the right to counsel, see 449 U.S. a1 364,
where prejudice is requized and sometimes presumed. A Counsel Clause violation can be
remedied with a re-trial. Iucontrast, when dealing with withheld exculpatory evidence, 8 -
retrial will not, in the absence-of full disclosure of the evidence, cure the violation, The

9
¥
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The Governinent next claims that the Roviaro Court’.s taje:ctiqn of a substitute for
the witness’ te:stimc;ny implies that the Court would have appmved the use of one had 2 ‘
sonstitutionally acceétable substitute been avaﬁab]e-‘ Opp. 22. T'hi?; claim, basides being |
purely speculative, is belied by the Raviar.o‘ Court’s actions: ordering me‘ dismissal a;f
both counts of the indictment rather than remanding with instructions to allow the
Govcmzm‘nt an opportanity to provide such 2 substitute. See 35318, at 61, 65 n.15, 66.
The claim also is belied by the Court’slperﬁnent gases before and after Roviarc;, ali of
which have either not acknowledged ot not tolerated the use of a substitute in a ctiminal
case for withheld exculpatory information. See Pet. 23. Tnany e\'/em, for the reasons
articulated in the Petition, the substitutes sanctioned in Petitioner’s case are
constitutionally infirm even assuming that the use of substitute is permissible under thc’

facts of our case.” See Pet, passim.

only vonstitutionally adequate remedy for such a violation is dismissal of the factual -
issues or charges to which the exculpatory evidence relites. See Pet. 17-25.

. ¢ Similarly, the Government speculatively assumes that the decisions in Jenchs,
Reynolds, Andolschek, Beekman, Coplon, and Burr, none of which acknowledge the use
of a substitute in a criminal case for withheld evidence, would not have held as they did

" nad 2 substituie like the one sanctioned below been available. Opp. 23-25. '

7 The Government asserts that the test the court of appeals adopts for deterynining
. the propriety of « substitution is the “substantially the same ability” test articulated in
CIPA § 6(c). Opp.22. This assertion is simply not true. The test the court adopts is
_whether the substitation will “materially disadvantage the defendant.” Pet. 10 (citing Pet.
App. 59a). That said, the court of appeals (and the Government, see Opp. 13, 22,26)
does rely on CIPA by analogy in support of the court's substitution process. That
approach is misguided given that the court also says that the common law - which either
has not acknowledged or has not tlerated such a process in a criminal case - governs the
case, not CIPA. See Pet. 10 n.8. It also is misguided because unlike the procedures under

10
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B.  Jury-Trial Guarantee

The Goveriment disputes 'Pctmonar s argument that the decision below conflicts

with the Court’s p}eccdents exempiified by Blakely and Crauo‘ord that juries, not judges,

should detcrmma the reliability of trial evidence. -Specifically, the Government claims

: that the facts of Blakely are d}snngmshab\e Opp. 31-32. However, Petitioner cites ‘
Blakely not for its ‘facts, but for t‘he aforementioned lagai principle, 2 punmple which
pr'e,dates Blake;ly and Crawford. See Pet. 2526 {citing Washington v. Texas, 388 U.S. 14,
21-22 (1967), Rosen v. United States, 245 U.8. 467, 471 (1918), and Blackstone’s

Commentaries).

The Govemment further claims i:hat Cr'mvfarcf is distiﬂguishabla because the
Confrontation Clause is not :mpilcatcd in this case as it is the defendant who, under the
Fourth Circult’s rulmg, will be the proponent of the mcnlpatoty portions of the
substimtions. Opp, 30-31. This claim, as a factual matter, is simply wrong. See (Pet.
App. 682, 723) {stating that it is the Government w}uch must seek to admit the inculpatory
portions, if any, under the mle of completeness), The fact that Moussaoui will be the
proponent of the‘ exculpatory porttions under the Feurth Cu‘cmt s approach, does not
nega’tc_tﬁé Cﬁrifrontati.on Clat'xse problems with the adm1ssmn of any inculpatory portions.

See Chambers v. Mississippi, 410U.8. 284, 297-98 (1973) (finding inculpatory

CIPA §6, neither Petitioner’s counsel nor the distoict court will have access to whatis

- being subsututeé for. the testimony of the witnesses. That is, whether the test is
“substantially the same” or “materially disadvantaged,” neither test can be applied unless
the parties and the district court know exactly what a proposc:d substitute is to be
substituted for.

1
o,
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staternents offered biy the goveﬁ;ment during cross-examination just as adverse to the
defendant as if they jba‘d been offered in the governiment’s case-in-chief).
- C. Counsel Clause |

The Goveml';lent also dlspu‘tcs Petmoner s argument thet thc decision below
conflicts with the Couri’s decisions enforcing a defendant’s nght to effective counsel.
Opp. 32. The (’:‘rovémment first asserts that Petitioner did not raise this argument in the |
ccurt of appeals, Opp 32- 33 a fallacious assertion as it would reqmre: Petitioner, as the
appellee, to be claifvoyani and predict what the court of appea]s’ decision would be.
More éigniﬂcantly,‘the Government is wrong as a factual matter becaa:lse Petitioner did
raise the Counsel C‘iause argumem below ina tune:}y and appropniate mm;m er.?

Moreover Pet:tumer s Counsel Clause argument 1s net, as the Govemmﬂnt
mischaracterizes rt, that “a pretrial ruling on 2n evidentiary issue {is) a ‘cotical stagc of
the litigation,” Opp. 34, but rather that the investigatory phase of the litigation is a critical:
stage, 2 prt'spositjaﬁ fhat is supported by the Court’s own prohouncemeﬁts‘ See,'e.g.,

' Powell v. Alabamd, 287U 8. 45, 57 (1932) (describing the investigatory phase 25

“perhaps the mea: cnhca] period” of 2 criminal case): Wiggins v, Smith, 539 U.S. 510,

524-25 (2003) (“‘Thc lawyer also has a substantia] and imporiant role to perfonn m

¥ See Appc]lec s Petition for Papel Rehearing or Rehe:mng En Banc at 14 (4th
Cir., filed May 6, 2004) (raising Counsel Clause challenge to substitution process adopted
in the court’s April 22, 2004 decision); Appellee’s Reply to Response, of the United States
in Opposition to Appellee’s Petition for Rehearing or Rehearing En Banc at 17-19 (4th
Cir., filed May 24, 2004) (same, citing United States v. Cronic, 466 U.S. 648 (19843);
Appellee’s Petition for Panel Rehearing or Rehearing En Banc at 14 n.8 (4th Cir, filed
Sept. 27, 2004) (same, but with respect 10 the court's September 13, 2004 decision).
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raising mitigating factors both to the prosecutor initially and fo the court at

-

sentencing. . . . [nvestigation is essential to fulfillment of these functions’¥) {citation

omitted); see also Pet. 31 In any event, Petitioner’s Counsel Clause argnment extends

beyond the invest gatofy phasé and to the other circumstances Cronic identifies for -

presuming prejudice. See Pet, ‘30—32‘."
o LD Due Process Clause
In defense of a unigue scheme which effectively relieves the Govemnment of its

obligation to saar@:h for cxcu]ﬁatory information in the possession of its agents, and its
agents of an).z responéib%lity for failing to prc;duce it, see Kyles v. Whitley, 514 U.S. 419,
437 (1993), the Gov;emment insists that Petitioner has no enforceable right to obtain
exculpatory information until he is canvictéd and cap pmvé prejudice from the
szipp:ession of the material evidence. Opp. 36. In so doing, the Government fails to

‘ appreciate the distinction between “a true Brady vio!ation,“ for which “préjudice must
have ensued,” Strickler v, Greene, 527 U.S. 263, 281-82 (199;.f1), and a systemic violat;ion
based upon the Government’s failux{e or rcfusai,to search for evidence “favorable to the

accused.” 7d. The latter falls within the scope of Brady even in the absence of dpest«triai o, ‘

° Citing Sattazahn v. Pennsylvania, 537.1.5. 101, 115 (2003), the Government

" also claims that Petitioner’s Counsel Clause argument is just a recast Compulsory Process

argument. Opp. 33. Sattazahn, however, addressed whether the ““open-ended’™ concept

of due process provided greater protection than the more specific Double Jeopardy Clause

of which it was a pat. 537 U.3. 2t 116 (citation omitted). Here, of course, we are dealing j
not with the “open-ended” Due Process Clause, but with two specific Sixth Amendment

clauses, neither of which is subsumed within the other. -

13
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showing of prejudice. See id, (citing exculpatory character of evidence and prejudice

) . T - . . 9
from its suppression as distinct elements of Brady vialation).’

That a “true viojation™ cannot be found prior to tnal does mot mean that the c@uﬁs .
must countenance a systemic violation of Brady. Under the Govwzﬁmcnt’s theory, trial
courts would be powerless to addrsss a prosetutor’s pre-rial refusal to search for Bracb-l
‘material. Plainly, the courts have a duty to enforce due ﬁroca's,s rights, even prior to tmal, |

. when the Govemmen;z cannot or will not meers ité due process _ob’iig:«;.zions. He:re;
however, the court of appeals has actually created a procedure which sanctions a sfystemiq
viol';'ation of the Fifth Amendment. Mclx.cover, waitipé wnti] after trial to litigate
Petitioner’s due provess rights would be'futi}é, sinee he will never know what exculpatory

_ informa’tion'Was sought or left ;:':n the “cutting room ﬂoor’— -

disinterested in his defonse, prepared thcir‘rcpoﬂs. See Pet. 35-337. |

E. Eighi:h Amendment

Despite what the Government implies, see Opp. ?;7-3 8, the Federal Death Penalty
.Ac't’s' (“FDPA”) gbandunmént'qf the Rules of Evidence does not impose alesser &emand
fmrreﬁability in the infomnatiqt} that is admigsible at a ca'pital senteucing proceéding. See
Unﬂx’t}ec"{ States v. Fell 360 F.3d 135, 14'5-46?(26 Cir.) (stating that the FDPA. **‘does not
irupair the reliability arrelevance of infomation’;’) {quoting United Stc;tes v. Jones, 132

F.30232, 242 (th Cir. 1998)), oert. denied, 125, 5. Ct.369 (2004). Not only do

" Tudeed, while this Court ultimately rejected Stcickler's Brady claim because the
suppression of the evidence was not prejudicial, it nevertheless found that the suppressed
svidence was “exculpatory.” 527 U.S. at 256; see also id.at 282 n.21. ‘

i
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conshtutional protections still apply, but ;‘the presumption of admissibility of re}éirant
- evidence is actually narrower under the FDPA than under the FRE.” Id. at 145

(ernphasis added). Under the FﬁPA, "hei- ghtened rfal_iability’ *1s pm.mstéd by expanding
‘ihe scope of admissible information, id. at 143-44, not ‘b}: admitting unreliable
infc;nnaﬁon. |

Further, thz Govemnment's rehanae oxi United States v, Ortiz, 3 15 P.B.ﬂ 873 (8th
Cir. 2002) see Opp. 38 is misplaced. The Ortiz court found videotaped testimony an - |
adequate substitute for the live twtxmony of foreign wimesses. 315 F3d at 904. Ortiz
received what Petitioner has been refused — acoess to the witnesses, the opportumty to
develop and focus their testimony, and the right to visually and orally present that
evidence to the jury from the witnesses themselves. Jd. Ortiz only dcmmst:a-tcs the
inadequacy of th;a: Fourth Circuit’s “remedy” here. -

| CONCLUSIO
For the foregoing TeaSOE.;S, the' Petition for Wit of (_.Eertiqraﬁ_ shoﬁld be granted.

i

Respectiully submitted this 22nd day of Febmary, 2005,

Frank W, Dunharn, Jr.” o Edward B MatMahan 1.
Federal Public Defender Co-Counse! for Petitioner
for the Eastemn District of Virginia 107 East Washington Street
" Counsel of Record P.O. Box 903
Gerald T. Zetkin Middleburg; Virginia 20117

Senior Assistant Federal Public Defender (540) 687-3902
"Kenneth P. Troccoli :
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