No. 05-184

IN THE

Supreme Court of the United States

SALIM AHMED HAMDAN,
Petitioner,
V.

DONALD RUMSFELD, SECRETARY OF DEFENSE, ET AL.,
Respondent.

On Writ of Certiorari to the
United States Court of Appeals
for the District of Columbia Circuit

BRIEF OF SENATORS GRAHAM AND KYL
AS AMICUS CURIAE
IN SUPPORT OF RESPONDENTS

JEFFREY A. LAMKEN
Counsel of Record

SHEILA J. KADAGATHUR

BAKER BOTTS L.L.P.

1299 Pennsylvania Ave., NW

Washington, D.C. 20004-2400

(202) 639-7700

Counsel for Amici Curiae

WILSON-EPES PRINTING CO., INC. — (202) 789-0096 — WASHINGTON, D.C. 20001



QUESTIONS PRESENTED

1. Whether this Court has (or should retain) jurisdic-
tion over this case following the enactment of the Detainee
Treatment Act of 2005, Pub. L. No. 109-148, Div. A, Tit. X,
119 Stat. 2739.

2.  Whether federal courts should abstain from inter-
fering with ongoing military commission proceedings.

3. Whether the military commission established by the
President to try petitioner is duly authorized under Con-
gress’s Authorization for the Use of Military Force
(AUMF), Pub. L. No. 107-40, 115 Stat. 224; the Uniform
Code of Military Justice (UCMJ); some other statute; or the
inherent powers of the President.

4. Whether petitioner, as an al Qaeda combatant, has
judicially enforceable rights—or any rights—under the
Geneva Convention.

(i)
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IN THE

Supreme Court of the United States

No. 05-184

SALIM AHMED HAMDAN,
Petitioner,
V.

DONALD RUMSFELD, ET AL.,
Respondents.

On Writ of Certiorari to the
United States Court of Appeals
for the District of Columbia Circuit

BRIEF OF SENATORS GRAHAM AND KYL
AS AMICI CURIAE IN SUPPORT
OF RESPONDENTS

INTEREST OF AMICI CURIAE

Amuct curiae are Senator Lindsey Graham of South
Carolina and Senator Jon Kyl of Arizona. Senators Graham
and Kyl are members of the Senate Judiciary Committee,
and both were sponsors of the “Graham-Levin-Kyl Amend-
ment” that eventually became Section 1005(e) of the
Detainee Treatment Act of 2005, Pub. L. No. 109-148,
88§ 1001-06 (2005) (“DTA” or “the Act”).! One of the issues

! This amicus brief is filed with the consent of the parties. Petitioner
has filed a letter with the Clerk of the Court consenting to the filing
of amicus briefs, and respondent’s letter of consent is being filed with
the Clerk of the Court together with this brief, in accordance with
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before this Court is how Section 1005(e) of that Act affects
this Court’s jurisdiction over, and the standards applicable
to, this case. As sponsors of the Graham-Levin-Kyl Amend-
ment that became Section 1005(e), and as members of the
Senate Judiciary Committee, Senators Graham and Kyl
both have a strong interest in the proper application of
Section 1005 and a unique familiarity with and understan-
ding of the provision’s drafting history.

INTRODUCTION AND
SUMMARY OF ARGUMENT

The Senate and the House of Representatives have twice
passed the Detainee Treatment Act, and the President has
now twice signed it into law. The DTA was incorporated
into the final version of H.R. 2863, the Department of De-
fense Appropriations Act of 2006, passed by the Senate on
December 21, 2005, and signed by the President on
December 30, 2005. Pub. L. No. 109-148, §§ 1001-1006.
The DTA was also incorporated into the National Defense
Authorization Act for Fiscal Year 2006, passed by the
Senate on December 21, 2005, and signed by the President
on January 6, 2006. Pub. L. No. 109-163, §§ 1401-1406.

The Detainee Treatment Act was passed in response to
this Court’s decision in Rasul v. Bush, 542 U.S. 466 (2004).
It works two principle changes. First, the Act immediately
rescinds the statutory grant of jurisdiction to the federal
courts to entertain petitions for writs of habeas corpus or
other actions filed by alien detainees held by the Depart-
ment of Defense at the Guantanamo Bay U.S. Naval Station
facility in Cuba (“Guantanamo”). The DTA declares that
“no court, justice, or judge shall have jurisdiction to hear or
consider” any habeas application or any other action that

this Court’s Rule 37.3(a). Pursuant to Rule 37.6, the amici sub-
mitting this brief and its counsel hereby represent that neither party
to this case nor their counsel authored this brief in whole or in part,
and that no person other than amici paid for or made a monetary
contribution toward the preparation and submission of this brief.
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“relate[s] to any aspect of detention” of an alien held at
Guantanamo. DTA § 1005(e)(1). That provision is designed
to return the geographic scope of habeas under the federal
statute to its pre-Rasul state. The withdrawal of jurisdic-
tion, like all other provisions of the DTA, “take[s] effect on
the date of [the DTA's] enactment.” DTA § 1005(h)(1).

Second, the DTA establishes new, carefully tailored
mechanisms for judicial review of challenges brought by
Guantanamo detainees and channels all pending actions
through those new mechanisms. Enemy combatant deter-
minations are first made by Combatant Status Review Tri-
bunals (“CSRTs”) under standards established by the Sec-
retary of Defense. DTA §1005(a)(1).> Any “final decision”
of a CSRT s, in turn, subject to judicial review in the
United States Court of Appeals for the District of Columbia
Circuit, which has “exclusive jurisdiction.” Id. § 1005(e)(2).
The DTA also regulates the scope of that review. The D.C.
Circuit is empowered to review whether “the status deter-
mination of the [CSRT] * * * was consistent with the stan-
dards and procedures specified by the Secretary of Defense
*** (including the requirement that the conclusion of the
Tribunal be supported by a preponderance of the evidence
***)” and “whether the * * * standards and procedures”
employed are “consistent with the Constitution and laws of
the United States” (to the extent they apply). Id.
§ 1005(e)(2)(C).

The Detainee Treatment Act provides a separate mech-
anism for judicial review of final orders of conviction and
sentences issued by military commissions pursuant to Mili-
tary Commission Order No. 1 (Aug. 31, 2005) (or any suc-
cessor order), including challenges to the standards and
procedures employed. Section 1005(e)(3)(A) of the DTA
provides that such convictions and sentences are, like

2 The Secretary of Defense must submit the standards to the
Committee on Armed Services and the Committee on the Judiciary
of both the House of Representatives and the Senate. Ibid.
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enemy combatant determinations issued by CSRTSs, subject
to review “exclusively” in the D.C. Circuit. If the sentence
exceeds 10 years or is capital, that review is available as a
matter of right. In all other cases, review is available at the
discretion of the D.C. Circuit. DTA 8 1005(e)(3)(B). As
with review of CSRT decisions, Congress regulated the
scope of judicial review of military commission final orders.
The D.C. Circuit is empowered to review only whether the
conviction or sentence is “consistent with” Military Com-
mission Order No. 1 (Aug. 31, 2005) or any successor
military order, as well as the legality of the standards and
procedures used under such military orders. DTA
8 1005(e)(3)(D). Congress expressly provided that the new
mechanisms for judicial review—both of final enemy
combatant determinations by CSRTs under Section
1005(e)(2) and of final orders of conviction and sentencing
by military commissions under Section 1005(e)(3)—will
apply to all cases “pending on or after the date of the
enactment of this Act.” Id. § 1005(h)(2).

I. The text, history, and purpose of the Detainee
Treatment Act confirm that Congress intended to withdraw
federal-court jurisdiction to review the detention-related
claims of Guantanamo detainees, except claims asserted un-
der the DTA itself.

A. 1. Section 1005(e)(1) by its clear terms withdraws
federal jurisdiction over Guantanamo detainee cases
effective immediately, except those claims assertable under
Section 1005(e) itself. This Court has long held that
statutes conferring or ousting jurisdiction, as Section
1005(e)(1) does, apply to pending cases unless Congress
provides an express reservation for pending cases.
Congress provided no such reservation here.

The DTA, moreover, provides an exclusive and imme-
diately applicable mechanism for judicial review, as well as
substantive standards and procedures for such review.
Those tailored mechanisms defer judicial review until after
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final administrative determinations have been made by
military officials. Channeling claims through administrative
processes as a precondition to judicial review protects
Executive Branch and military action in this particularly
sensitive area from the potential for premature or “overly
casual *** judicial intervention,” Heckler v. Ringer, 466
U.S. 602, 627 (1984); ensures that any controversy arises in
the concrete context of an actual application of the chal-
lenged procedures; and promotes judicial economy by
allowing the Secretary of Defense, CSRTs, and military
commissions “to correct [their] own errors, to afford the
parties and the courts the benefit of [their] experience and
expertise, and to compile a record which is adequate for ju-
dicial review.” Weinberger v. Salfi, 422 U.S. 749, 765 (1975).
This Court often infers that, when Congress expressly pro-
vides a tailored mechanism for after-the-fact review of
agency decisions, it does not intend for private plaintiffs to
bypass that mechanism in favor of pre-enforcement review.
See, e.g., Thunder Basin Coal Co. v. Reich, 510 U.S. 200
(1994).

Congress, moreover, expressly made those new stan-
dards and procedures applicable to pending cases. DTA
8 1005(h)(2). That decision would make little sense if, as
petitioner contends, those pending cases can proceed in
precisely the fashion they would have absent the DTA'’s
enactment.

2. Petitioner errs in asserting that, because the DTA
contains language expressly making Sections 1005(e)(2) and
1005(e)(3) applicable to pending cases, but does not include
that language with respect to the withdrawal of jurisdiction
in Section 1005(e)(1), Congress must have intended to
reserve jurisdiction for pending cases. Congress had good
reason to single out Subsections 1005(¢e)(2) and 1005(e)(3)
for differential treatment, because those provisions specify
a new review mechanism and new standards to be applied in
such review. There is no presumption that laws creating
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new causes of action or imposing new substantive standards
of review that favor the government will apply to pending
cases, and indeed the contrary presumption may exist. See
Lindh v. Murphy, 521 U.S. 320, 327 (1997). Congress
therefore was well advised to make it clear that those new
provisions should apply to pending cases. In contrast, chan-
ges to jurisdiction—Ilike the change provided in Section
1005(e)(1)—are presumptively applicable to pending cases,
as Congress was well aware. 151 Cong. Rec. S14,263 (daily
ed. Dec. 21, 2005) (statement of Sen. Kyl) (“The courts’ rule
of construction” is that “legislation ousting the courts of
jurisdiction is applied to pending cases.”). Congress’s
silence about whether Section 1005(e)(1) applies to pending
cases thus does not evince an intent to render that provision
inapplicable. Instead, it “merely” evidences Congress’s “ex-
pectation that nothing more need[ed] [to] be said in order to
effectuate the relevant legislative objective.” Burns V.
United States, 501 U.S. 129, 136 (1991).

For the same reason, petitioner errs in relying on Lindh.
Lindh turned on two critical considerations: That the
provisions there imposed new substantive standards of
proof, and that both sets of provisions—the provisions
expressly made applicable to pending cases and those that
were not—addressed the same subject, the standard of
proof. As a result, “[nJothing * ** but a different intent
explain[ed] the different treatment” of the two sets of
provisions. 521 U.S. at 130. Here, in contrast, the two pro-
visions address different subjects—one eliminates jurisdic-
tion under prior statutes, while the other establishes a new
set of substantive standards and requirements for review
under the new statute. That difference explains why
Congress addressed them using different language.

Indeed, the differential language was necessary to make
clear that the courts were not required to dismiss all
pending lawsuits. Instead, the D.C. Circuit may retain
jurisdiction over the many pending detainee challenges to
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the extent the claims can be asserted and reviewed under
the DTA. If Congress had made the withdrawal of
jurisdiction expressly applicable to pending cases, that
might have implied that the cases had to be dismissed. By
specifying instead that the withdrawal of jurisdiction was
immediately effective, but providing an alternative and
expressly applicable mechanism under which pending
claims may be heard, Congress made it clear that pending
cases need not be dismissed and may proceed to the extent
permitted and under the standards established by the DTA
itself.

B. The legislative history confirms that Congress
intended all pending claims to be governed by the DTA, and
sought to prevent cases from proceeding under previously
applicable statutes. In an extensive colloquy (which
appears in the Congressional Record prior to the Senate’s
adoption of the Conference Report), Senators Graham and
Kyl made it clear that the statute “extinguish[es] one type
of action—all of the actions now in the courts—and
create[s] in their place a very limited judicial review of
certain military administrative decisions.” 151 Cong. Rec.
S14,263 (daily ed. Dec. 21, 2005) (statement of Sen. Kyl).
The special language in “paragraph (h)(2)” declaring that
the new cause of action and substantive standards created
by the DTA shall “apply to pending cases” helps make it
clear that, to the extent a case is already in the proper court
and meets the DTA’s requirements, the claim need not be
dismissed; instead, “that claim [can] go forward” as a
“request for review of the detainee’s CSRT pursuant to
Section (e)[(2)].” Ibid. (statement of Sen. Graham); 151
Cong. Rec. S12,755 (daily ed. Nov. 14, 2005) (statement of
Sen. Levin) (no dismissal required but “the standards in the
amendment [would] be applied in pending cases”). The
notion that Congress specifically amended the DTA to
make it inapplicable to pending cases is incorrect. It was
revamped to provide for review of mulitary commission
decisions that otherwise would have been wholly unreview-
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able. The provisions setting forth effective dates were also
modified at the same time. But that modification merely
clarified that pending cases could—indeed were required
to—proceed under the standards established by Section
1005(e) itself and did not, to that extent, need to be dis-
missed entirely.

C. The argument that the myriad pending habeas cases
may proceed unabated and unaffected despite the DTA’s
passage also defies common sense. Congress enacted the
DTA to bring order to the chaos that resulted from the
avalanche of anticipatory lawsuits under general statutes
that were not suitably tailored to the circumstances. Allow-
ing the current detainees—all of whom had pending actions
when the DTA was enacted—to continue to pursue those
actions would utterly defeat the DTA’s purpose. It would,
moreover, defeat Congress’s purpose of channeling cases
through the military administrative process as a condition
precedent to judicial review, as it would perpetuate the
resolution of important legal issues without the benefit of
concrete determinations by the military and Executive
Branch on a properly developed record.

II. A. Petitioner’s invocation of a variety of canons of
construction, such as the presumption against inferring that
Congress has “deprive[d] the courts of habeas jurisdiction,”
Pet. Opp. to Gov't Motion to Dismiss 17, is also unper-
suasive. The question here is not whether the DTA with-
draws habeas jurisdiction. It unmistakably does, so any
presumption on that issue is overcome. The only question is
whether or not that withdrawal extends to pending cases.

Likewise, petitioner errs in invoking the doctrine of
constitutional avoidance. Construing the DTA as inapplic-
able to pending cases would not prevent the DTA from
raising the constitutional questions on which petitioner re-
lies. To the contrary, precisely the same issues would arise
on the DTA'’s application to cases filed after its enactment.
Petitioner cannot invoke the doctrine of constitutional
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doubt to promote a construction of the DTA that does not
erase any of the constitutional doubts petitioner purports to
raise.

B. Petitioner’s claim that the DTA violates the Suspen-
sion Clause is also unpersuasive. In Johnson v. Eisen-
trager, 339 U.S. 763, 776-778 (1950), this Court recognized
that the Constitution does not require the writ to be made
available to aliens detained outside the United States. This
Court again recognized that limit in Rasul, 542 U.S. at 478-
479, but held that the habeas statute had, in light of recent
developments, become applicable to aliens detained in
Guantanamo. By enacting the DTA, Congress merely re-
turned habeas corpus to its pre-Rasul state—i.e., its scope
under Eisentrager. Returning statutory habeas to its law-
ful scope under Eisentrager does not violate the Suspension
Clause. To the contrary, the Eisentrager rule is wholly
consistent with the writ’s historical reach.

ARGUMENT

I. FEDERAL COURTS MAY EXERCISE JURISDIC-
TION OVER SUITS LIKE THIS ONE ONLY
UNDER THE REVIEW MECHANISMS ESTAB-
LISHED BY THE DTA

A. The DTA’s Text Makes Clear That This Court
Has Jurisdiction To Review Pending Cases Only
Under Section 1005(e)

The DTA’s text says “what it means and means * **
what it says.” Connecticut Nat'l Bank v. Germain, 503 U.S.
249, 254 (1992). Section 1005(e)(1) by its express terms
eliminates the jurisdiction of any court to adjudicate habeas
and other claims brought by Guantanamo detainees, except
actions brought under the DTA itself. It declares that “no
court, justice, or judge shall have jurisdiction to hear or
consider” claims by Guantanamo detainees except as provi-
ded by Section 1005. DTA 8 1005(e)(1). That withdrawal of
jurisdiction took “effect on the date of * * * enactment.” Id.
§ 1005(h)(1).
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At the same time, the DTA substitutes an immediately
applicable alternative review mechanism for certain claims
by Guantanamo detainees. Sections 1005(e)(2) and (e)(3) of
the DTA provide new mechanisms for judicial review of
final status determinations, convictions, and sentences.
They provide new standards to govern that review. And
they accord the D.C. Circuit exclusive jurisdiction to con-
duct that review in the first instance. Those new provisions
and standards for review are, by their terms, made express-
ly applicable to all “pending cases.” DTA § 1005(h)(2).

The DTA’s text and structure make Congress’s intent
clear: As of the statute’s enactment, no court has jurisdic-
tion to address any claims that relate to any aspect of the
detention of a Guantanamo detainee, unless those claims
are brought within the framework of the DTA. That man-
date flows not merely from the text of Section 1005(e)(1),
which immediately withdraws jurisdiction over pending ha-
beas claims like this one, but also from Congress’s provision
for a new, tailored, and exclusive mechanism for judicial
review that defers review until after final action has been
taken by a CSRT or a Military Commission.

1. Notwithstanding Section 1005(e)(1)’'s unequivocal
language, petitioner urges that its express withdrawal of
jurisdiction does not apply to pending cases. That claim
does not withstand scrutiny. As a textual matter, the with-
drawal of jurisdiction is not limited to cases filed after Sec-
tion 1005’s enactment. Section 1005(h)(1) declares that all
of Section 1005—which includes the withdrawal of jurisdic-
tion contained in Section 1005(e)(1)—"take[s] effect on the
date of * * * enactment.” But even absent such language, it
is well established that, when a jurisdictional provision “is
repealed, it must be considered, except as to transactions
*** closed, as if it never existed.” Ex Parte McCardle, 74
U.S. (7 Wall.) 506, 508 (1868) (emphasis added). As this
Court explained a century ago, cases in which Congress
repeals the basis for jurisdiction “are by no means infre-
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quent. * * * These cases fully establish the proposition that
a repealing statute which contains no saving clause oper-
ates as well upon pending cases as upon those thereafter
commenced.” Gwin v. United States, 184 U.S. 669, 675
(1902) (emphasis added); see, e.g., Baltimore & P. R.R. Co.
v. Grant, 98 U.S. 398, 401 (1866) (“It is equally well settled
that if a law conferring jurisdiction is repealed without any
reservation as to pending cases, all such cases fall with the
law.”); Merchant’s Ins. Co. v. Ritchie, 72 U.S. 541, 544
(1878) (“express prohibition on the exercise of jurisdiction”
removes jurisdiction over pending cases where there is no
“saving of such causes”). It has long been clear that, “when
a law conferring jurisdiction is repealed without any
reservation as to pending cases, all cases fall with the law,”
and that principle has “been adhered to consistently by this
Court.” Brumer v. United States, 343 U.S. 112, 116-117
(1952).

Petitioner’'s argument also runs headlong into Sections
1005(e)(2) and 1005(e)(3), which establish exclusive mechan-
isms for judicial review of “final” CSRT enemy combatant
decisions and military commission convictions, respectively.
Those provisions by their express terms defer judicial
review until after final administrative determinations have
been made by military officials. DTA 8 1005(e)(3) (C)(ii)
(challenge to military commission proceedings may be
brought only after a “final decision has been rendered”); id.
§ 1005(e)(2)(A) (providing for review of a “final decision of a
Combatant Status Review Tribunal that an alien is properly
detained as an enemy combatant”). Channeling claims
through administrative processes before allowing judicial
review serves important policy goals. First, it protects the
activities of the Executive Branch and the military in this
particularly sensitive area from the “potential for overly
casual *** judicial intervention.” Heckler v. Ringer, 466
U.S. 602, 627 (1984); see Weinberger v. Salfi, 422 U.S. 749,
765 (1975). Second, by requiring that challenges be brought
in the context of a specific and final determination, the Act
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ensures that “the scope of the controversy [will be] reduced
to more manageable proportions, and its factual compo-
nents fleshed out, by some concrete” determination “apply-
ing the regulation to the claimant’s situation.” Lujan V.
Nat'l Wildlife Fed'n, 497 U.S. 871, 891 (1990). Third, it
promotes judicial economy: It allows the Secretary of De-
fense, CSRTs, and military commissions “to correct [their]
own errors, to afford the parties and the courts the benefit
of [their] experience and expertise, and to compile a record
which is adequate for judicial review.” Salfi, 422 U.S. at
765; see Ringer, 466 U.S. at 619 n.12.

This Court has often concluded that, where Congress
provides an express and tailored mechanism for post-
enforcement judicial review, claimants cannot bypass that
mechanism by resort to more general causes of action for
pre-enforcement review. See, e.g., Thunder Basin Coal Co.
v. Reich, 510 U.S. 200 (1994) (no pre-enforcement review
available where Congress provided exclusive jurisdiction in
the court of appeals to review adverse agency determina-
tions). Likewise here, petitioner cannot bypass the express
mechanism for judicial review Congress has provided—a
mechanism made expressly applicable to pending cases, see
DTA 81005(h)(2)—by seeking anticipatory judicial review
under more general causes of action. Indeed, to allow that
bypass would have this Court as well as others deciding
important and sensitive issues in the abstract, without the
concrete factual context of a particular determination, with-
out the benefit of the military’s decision, and without the
record on which effective appellate review so often depends.

2. Petitioner’'s claim that he may pursue this action
irrespective of the DTA rests on an application of the max-
im expressio unius est exclusio alterius. Petitioner points
out that Section 1005(e)(2), which provides for review of
final CSRT enemy combatant determinations, and Section
1005(e)(3), which provides for review of final military com-
mission convictions and sentences, are expressly made
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applicable to cases “pending on or after the date of ***
enactment”; by contrast, the withdrawal of jurisdiction for
habeas and other claims in Section 1005(e)(1) is not. See
Pet. Opp. to Gov’'t Motion to Dismiss 7-8. But this Court
has long recognized that the expressio unius maxim “just
fails to work” in some situations, Chevron U.S.A. Inc. v.
Echazabal, 536 U.S. 73, 84 (2002), because “[n]ot every
silence is pregnant,” Burns v. United States, 501 U.S. 129,
136 (1991) (quoting Illinois Dep’t of Pub. Aid v. Schweiker,
707 F.2d 273, 277 (7th Cir. 1983)). This is one of those
situations.

For one thing, Congress had good reason to single out
Sections 1005(e)(2) and 1005(e)(3). Those provisions specify
a new review mechanism and new standards to be applied in
such review. Because there is no clear presumption that
laws creating new causes of action or imposing substantive
standards of review in favor of the government will apply to
pending cases, see Lindh v. Murphy, 521 U.S. 320, 327
(1997), Congress was well-advised to make it clear that
those new provisions should apply to pending cases. In
contrast, Congress was well aware that revocations of juris-
diction—Ilike that provided in Section 1005(e)(1)—are
presumptively applicable to pending cases. 151 Cong. Rec.
S14,263 (daily ed. Dec. 21, 2005) (statement of Sen. Kyl)
(*The courts’ rule of construction” is that “legislation ous-
ting the courts of jurisdiction is applied to pending cases.”).
It was therefore sufficient for Congress to specify that
Section 1005 in its entirety, including the withdrawal of
jurisdiction for habeas actions, “take[s] effect on the date of
* * * gnactment.” DTA § 1005(h)(1). Congress’s silence
about whether Section 1005(e)(1) applies to pending cases
thus does not evince an intent to render that provision
inapplicable. Instead, it “merely” evidences Congress’s “ex-
pectation that nothing more need be said in order to effec-
tuate the legislative objective.” Burns, 501 U.S. at 136.
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The structure identified by the detainees, moreover,
reflects the drafters’ effort to clarify that, with respect to
pending cases, the courts were not being stripped of juris-
diction entirely. Rather, the vast majority of pending cases
may proceed, but they must proceed within the framework
of Section 1005. As Senators Graham and Kyl explained in
an extensive colloquy (which appears in the Congressional
Record prior to the Senate’s adoption of the Conference
Report), the statute “extinguish[es] one type of action—all
of the actions now in the courts—and create[s] in their place
a very limited judicial review of certain military administra-
tive decisions.” 151 Cong. Rec. S14,263 (daily ed. Dec. 21,
2005) (statement of Sen. Kyl). The special language in
Section 1005(h)(2) declaring that the DTA’s new cause of
action and substantive standards shall “apply to pending
cases” helps make it clear that, to the extent a case is
already in the proper court and meets the DTA’s require-
ments, the case need not be dismissed; instead, “that claim
[can] go forward” as a “request for review of the detainee’s
CSRT pursuant to” Section (e)(2). Ibid. (statement of Sen.
Graham); see also ibid. (statement of Sen. Graham) (“No
sense in kicking out a detainee’s current habeas action in
the D.C. Circuit just so that he has to re-file a section 1405
review request—it would be better to let the current case
go forward as a 1405 review request.”); 151 Cong. Rec.
S12,755 (daily ed. Nov. 14, 2005) (statement of Sen. Levin)
(no dismissal required but “the standards in the
amendment [would] be applied in pending cases”). By
contrast, if Congress had expressly declared that the
withdrawal of jurisdiction in Section 1005(e)(1) must be
applied to “pending cases,” that might have left the
misimpression that such cases must be dismissed, when in
fact they may proceed under the requirements and
standards set forth by Section 1005(e)(2).

For similar reasons, petitioner errs in relying on Lindh,
supra. In Lindh, this Court noted that Congress had
expressly declared that certain provisions should be appli-
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cable to pending cases, but did not expressly so state with
respect to others. But the provisions at issue there—both
those made expressly applicable to pending cases and those
that were not—"“change[d] standards of proof and
persuasion in a way favorable to a State.” 521 U.S. at 327.
The Court therefore inferred that Congress wanted the
new substantive standards to apply to pending cases only
where Congress had expressly so directed. Where
Congress intended the DTA'’s changes to the standards of
review to apply in pending cases, it likewise said so
expressly in the DTA itself. See DTA 88 1005(e)(2)(A),
(€)(3)(A), (h)(2). But no such express statement is required
for changes to federal court jurisdiction, which traditionally
apply to all pending cases. See pp. 10-11, supra. More
important, both sets of changes at issue in Lindh addressed
the same subject—the standards of review and proof to be
applied on habeas. 521 U.S. at 329. As a result, “[n]othing
*** put a different intent explain[ed] the different treat-
ment” of the two sets of provisions. Ibid. Here, in contrast,
the two provisions address different subjects—one
eliminates jurisdiction under prior statutes, while the other
establishes a new set of substantive standards and require-
ments for review under the new statute. This factor, absent
in Lindh, explains the different treatment of the two
sections.

In any event, petitioner’s expressio unius argument
ignores the exclusive review mechanisms provided by
Sections 1005(e)(2) and 1005(e)(3), which are undeniably
applicable to pending cases. Those provisions would be all
but superfluous—there would be virtually no point in
making them applicable to pending suits—if detainees
pursuing those actions were free to disregard the limits that
Sections 1005(e)(2) and 1005(e)(3) impose by continuing the
actions under more general statutes as if nothing had
changed. Given Congress’s provision of a specific mecha-
nism for review that requires the claimant to await the final
judgment of the military commission, the notion that
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Congress also intended pre-trial injunctive actions to
continue unabated and unaffected is somewhat extravagant.

B. The DTA’s History Confirms That This Court
May Not Review Pending Cases Except As
Provided By Section 1005(e) Itself

To the extent it is relevant, the legislative history of

Section 1005 confirms that Congress intended all of Section
1005 to be immediately effective, governing pending cases
and any newly filed lawsuits alike. The above-cited colloquy
between Senators Graham and Kyl—two of the primary
sponsors of the amendment—makes that unmistakably
clear. See 151 Cong. Rec. S14,260-S14,268 (daily ed. Dec.
21, 2005). Because Senators Graham and Kyl were
“sponsor[s] of the language ultimately enacted,” their re-
marks serve as “an authoritative guide to the statute’s con-
struction.” North Haven Bd. of Educ. v. Bell, 456 U.S. 512,
526-527 (1982); see also FEA v. Algonquin SNG, Inc., 426
U.S. 548, 564 (1976) (such statements “deserv[e] to be
accorded substantial weight”).

Petitioner’s assertion that the colloquy is not probative
of the statute’s meaning, Pet. Opp. to Gov't Motion to
Dismiss 10, lacks merit. Petitioner cites nothing in the Con-
gressional Record—which is conclusively presumed to re-
flect Congress’s proceedings—indicating that the colloquy
is anything less than a genuine expression of the Senators’
understanding of, and intention regarding, the jurisdic-
tional provisions of the DTA. See 151 Cong. Rec. E2341
(daily ed. Dec. 21, 2005) (noting that the Congressional
Record is presumed to reflect live debate except when the
statements therein are followed by a bullet, indicating
“statements or insertions which are not spoken by a Mem-
ber of the Senate on the floor,” or are underlined, indicating
that they are “words inserted or appended, rather than
spoken, by a Member of the House on the floor”). The
colloquy, moreover, appears in the Congressional Record
immediately before the Senate’s adoption of the Conference
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Report, and predates the President’s signature.®* See 151
Cong. Rec. S14,260-S14,268 (daily ed. Dec. 21, 2005) (Sen.
Graham & Sen. Kyl colloquy); id. at S14,275 (adopting
conference report).*

In any event, well before that colloquy, Senator after
Senator recognized that review under the DTA would
immediately displace habeas for all cases, including those
already filed. See 151 Cong. Rec. S12,754 (daily ed. Nov. 14,
2005) (statement of Sen. Graham) (“Instead of having un-
limited habeas corpus opportunities * * * we give every ene-
my combatant, all 500, a chance to go to Federal court, the
Circuit Court of Appeals for the District of Columbia.”); 151
Cong. Rec. S12,796 (daily ed. Nov. 15, 2005) (statement of
Sen. Specter) (“If it means what it says,” even “the Su-
preme Court of the United States would not have juris-
diction” except under the review mechanism of Section
1005(e) itself); 151 Cong. Rec. S12,799 (daily ed. Nov. 15,
2005) (statement of Sen. Durbin) (“It applies retroactively,
and therefore would also likely prevent the Supreme Court
from ruling on the merits of the Hamdan case.”). While
some Senators later asserted the opposite understanding,
see, Pet. Opp. to Gov't Motion to Dismiss 11 n.8, 20 n.17,
many of them (e.g., Senators Leahy, Kennedy, Feingold,
and Durbin), voted against the final amendment. 151 Cong.

® The President’s understanding of the statute at the time that he
signed it is also probative of the statute’s meaning. See, e.g., Thomas
Paper Stock Co. v. Porter, 328 U.S. 50, 54 (1946) (interpreting an
amendment and according weight to the President’s understanding
of the amendment at the time the President signed it).

4 Senator Kyl's reference to the “now completed” Defense Authori-
zation Act, 151 Cong. Rec. S14,260 (daily ed. Dec. 21, 2005), cannot
be read to mean that the Act had already been passed. It merely
reflects Senator Kyl's understanding that the Act’s drafting and the
related fine-tuning had been completed and the bill was ready to be
enacted. See 151 Cong. Rec. S14,263 (daily ed. Dec. 21, 2005)
(statement of Sen. Graham) (“I want our colleagues to know exactly
what they will be agreeing to.”) (emphasis added).
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Rec. S12,803 (daily ed. Nov. 15, 2005). The courts do “not
usually accord much weight to the statements of a bill’s
opponents.” Shell Oil Co. v. Iowa Dep’t of Revenue, 488
U.S. 19, 29 (1988). Indeed, according weight to the state-
ments of a bill's opponents would provide them with an
opportunity to disable, through a limiting construction in
the legislative history, the very provisions they could not
defeat by amendment or majority vote.

Finally, it is not correct to assert that the drafting and
amendment history of the DTA show that it was amended
to permit pending cases to proceed as if the DTA had never
been enacted. See Pet. Opp. to Gov’'t Motion to Dismiss 8-
11. In fact, the amendment process petitioner relies on
addressed a wholly different issue—whether there would be
review of not merely enemy combatant determinations, but
also convictions and sentences issued by military
commissions. There is no dispute that, when it was adopted
on November 10, 1995, the original Graham amendment to
the DTA removed habeas jurisdiction for future and
pending cases alike. Under that amendment, Section
1005(e)(1) withdrew federal jurisdiction over the detainees’
habeas claims, while Section 1005(e)(3) declared that such
withdrawal of jurisdiction would “apply to any application
or other action that is pending on or after the date of this
Act.” 151 Cong. Rec. S12,655 (daily ed. Nov. 10, 2005); d.
at S12,664 (statement of Sen. Levin) (“the language * * * is
retroactive”).

At that time, the amendment provided for review of
CSRT enemy combatant determinations under what is now
Section 1005(e)(2). But it lacked what is now Section
1005(e)(3), and thus did not provide any mechanism for judi-
cial review of convictions and sentences issued by military
commissions. For that reason, Senator Levin objected: “I
hope it is inadvertent,” he declared, but the amendment
“eliminates court review of the sentences of enemy comba-
tants before these commissions.” 151 Cong. Rec. S12,664
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(daily ed. Nov. 10, 2005); bid. (“If there is a conviction * * *
is there any appeal under this language in the amendment?
I am afraid there is not. *** That is the problem here.
There would be no appeal.”); ibid. (“The question is whether
there will be an appeal”) (emphasis added).

It was in response to those concerns of Senator Levin
that Section 1005(e) was substantially revamped. Congress
added a whole new provision, now Section 1005(e)(3), to
provide for review of final military commission decisions.
See 151 Cong. Rec. S12,753 (daily ed. Nov. 14, 2005)
(publishing amendment).> Congress made that review
provision and its substantive standards, like those addres-
sing enemy combatant determinations, applicable to cases
pending on direct review. Ibid. Senator Levin thus
explained that, although he had voted against the amend-
ment previously because “it did not provide for direct judi-
cial review of convictions by military commissions,” the new
amendment “adds a direct appeal for convictions by mili-
tary commissions.” Id. at S12,754.

Congress did, at the same time, change the language of
the “effective date” provision, but that change hardly
“saved” pending cases from the effect of the DTA. The
amendment expressly provided that the two judicial review
provisions and their substantive standards—both for CSRT
enemy combatant determinations, DTA § 1005(e)(2), and for
military  tribunal convictions and sentences, DTA
8 1005(e)(3)—would apply to “pending” cases. See 151
Cong. Rec. S12,753.° And the amendment changed the
language of what is now Section 1005(h)(1) to establish that
the rest of Section 1005, including the withdrawal of habeas
jurisdiction, is effective on “the date of * ** enactment.”
Ibid. That change cannot be read as allowing former

® The provision allowing for review of military commission decisions
then appeared as Section (d)(3).

® The effective-date provision at that time appeared as Sections
1005(e)(1) and 1005(e)(2).

































