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PARTIES TO THE PROCEEDING

Petitioner here and in the United States District Court for the District of

Columbia is Abdul Hamid Al-Ghizzawi, Internment Serial Number (“ISN"”) 654

Respondents here and in the District Court, or their successors, are George W.

- Bush, President; Robert M. Gates, Secretary of Defense; Rear Admiral Harry B.

Harris, Commander, Joint Task Force-GTMO; and Colonel Wade F. Davis

(United States Army), Commander, Joint Detention Opéraﬁqns Group.
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JURISDICTION

This Court's jurisdiction is invoked under 28 U.S.C. 1651(a), 2241(a), 2241

- (b) and 2242, and Article[s] I and III of the U.S. Constitution.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
U S Const. art. I, § 9, cl. 2 provides:

The pnvﬂege of the writ of habeas corpus shall not be suspended, unless
‘when in cases of rebeilion or invasion the public safety may require it.

U.S. Const. art. ], § 9, cl. 3 provides:

“No bill of attainder o ex post facto Law shall be passed.”

Section 2241 of Title 28, United States Code, as amended by the Military
Commissions Act of 2006, Pub. L. No. 109-366, § 7, 120 Stat. 2600, 2636 (2006), is
reproduced at Tab 9 of the Appendix.

Section 1005(e) of the Detainee Treatment Act of 2005, Pub. L. No, 109-148,
§1005(e), 119 Stat. 2680 (2005), is reproduced at Tab 10 of the Appendix.
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PRELIMINARY STATEMENT

~ Abdul Hamid Al-Ghizzawi has been held for almost six years at
Guanténamo Bay, Cuba after being apprehended by bounty hunters in
Afghanistan where he was A shopkeeper living with his Afghani wife and infant |
- child. Petitioner Al-Ghizzawy, fike Mr, Al (In re Ali, — S.Ct. —-, 2007 WL
1802098, 75 USLW 3694 (U.S. Jun 25, 2007) (NO. 06-1194), was subject to two
Combatant Status Review Tribunals (“CSRT's). However Mr. Al-Ghizzawi’s case
also brings forth the extraordinary additional facf that a member of his vﬁrst CSRT
panel, the panel that found Mr. Al-Ghizzawi to not be an enemy combatantb '
included panel member Lt. Col. Stephan Abraham. Lt. Col. Abraham provided
an afﬁdawt to this Court in ]upe 2007 m that Petitioner’s successful Motionito
" Reconsider the denial of Certiorari in Boumediene v. Bush, — S.Ct. —, 2007 WL
1854132, 75 USLW 3705, 75 USLW 3707 (U.S. Jun 29, 2007) (NO. 06-1195). In'his
affidavit Lt. Col. Abraham described not only the failed CSRT process and the
pressure put on the CSRT panels to find the prisoners “enemy combatants” but
he also described in detail the only panel that he sat on (panel 23) and the paucity
of evidence against that detainee, Mr. Al-Ghizzawi, petitioner herein.
Mr. Al-Ghizzawi asks this Court to step in and provide guidance to the
lower éourts in this astomshmg failure of process and to provide a bright line to

guide both the lower courts and the executive. Only then will this ongoing
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procedural morass involving the Guanténamo detainees come to an end. Habeas -

Corpus is, at its core, the most basic process under our Constitution, but for the
men at Guantdnamo that process has completely_ melted down, to the point of

being nonexistent. The lower courts continue to be confused about their role in

 the Guantanamo detentions and are hesitant to act because they lack the clarity

as to the type of process that is required to move these cases forward. By

choosing the extraordinary example of the plight of Mr. Al-Ghizzawi this Court

can confirm that there is a bottom line constitutional limit and at the same time

guide the lower courts, not only as to the fact that they must move on to fche

merits of these habeas j:aeﬁtions, but how to do it This is exactly the situation

under which both certiorari and the original writ were designed. | |

STATEMENT OF THE CASE
Petitioner Abdul Hamid Al-Ghizzawi is a f)ﬁsoner incarcerated at the
United States Naval Station at Gﬁantanamo Bay, Cuba since early 2002.
Petitioner is a citizen of Libya who was living in Afghanistari when abducted by

bounty hunters, sold to the United States military and then imprisoned at

" Guantanamo. He has been under Respondénts' exclusive custody and control

since that time. Petitioner's jailers refer to him, and to all other inmates at
Guantanamo, by a number, not a name. Mr. Al-Ghizzawi's number is 654.
Mr. Al-Ghizzawi is now in his mid to late forties and had been living in

Afghanistan for approximately 10 years (since shortly after the Russians left the
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country) prior to his being abducted by Afghani_ﬁ'ibesmen and turned over first
to the Northern Alliance and then to the US forces in the late fall of 2001, in’
return for a cash bounty. Mr. Al Ghizzawi is married to an Afghani woman and
has a young déughter who was only a few months old when he was abducted.
He and his wife owned and ran a small shop in Jalalabad where they sold honey
and spicesAand 1ater expanded to include a bakéry. In the fall of 2001 when the
United States military begén bombing areas close to their city, Mr Al-Ghizzawi
took his wife and five month old baby and fled their home and shop in Jalalabad,
seeking safety in a rural area where his in-laws lived.

Not long after Mr. Al-Ghizzawi and his family arrived at his i’n-laws
(approximately December of 2001) armed men came to the home and told the =
family to turn over “the Arab” (Al-Ghizzawi). Mr. Al-Ghizzawi cooperated with
the bdunty hunters to avoid any harm to his family. Mr. Al-Ghizzawi was first
turned over to the Northern Alliance, then, in turn, sold to the US forces in return
for a bounty under a US. program that provided large bounties in return for
“terrorist and murderers.” (A001) Mr. Al-Ghizzawi is neither a terrorist nor a

murderer but was instead the victim of greed in an impoverished nation. He has

been held at Guantdnamo since the spring of 2002 simply on the basis of being an

Arab man in the wrong place at the wrong time, when the United States military
indiscriminately provided a financial incentive to round up such men. Since his

detention at Guantdnamo, Mr. Al-Ghizzawi’s health has sfeadﬂy deteriorated.

Mr. Al-Ghizzawi suffers from both hepatitis B and tuberculosis and has not been

7
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treated for either condition while‘being held at Guantdnamo despite repeated

" requests for medical help. Counsel for Al-Ghizzawi had sought his medical

records and medical treatment for his life threatening illnesses, but the District
Court has, thus far declined to grant the requested relief. An appeal on these
issues has been pending in the DC Circuit since November 28, 2006 (06-5394) No

action has been taken by the Circuit Court on that appeal. To this day, Mr. Al-

, Ghizzawi has not been treated for these life threatening diseases.?

Respondent convened two Combat Status Review Tribunals (CSRTs) as to
Mr. Al-Ghizzawi, the first time classifying him as a non-enemy combatant.

(A128-30, 132-34, 138-39)(Full Factual return at A121-A274) As further explained

below, after the first Combatant Status Review Tribunal (“CSRT") determined on
‘November 234 2004 that Al-Ghizzawi was not properly classified as an “enemy

_combatant,” Matthew Waxman, the Assistant Secretary of Defense for Detainee

Affairs, ordered the Panel to try again, evidently until the panel achieved the
desired result, ie. a finding that AlGhizzawi was an enemy combatant, (A116-
17) Accordingly, in January 2005, a second CSRT panel determined on the

identical evidence found insufficient by the first CSRT panel, that Mr, Al-

‘Ghizzawi was properly classified as an ‘enemy combatant.” (A129,131, 135-37)

Mr. Al-Ghizzawi is now in his sixth year of incarceration at Guantanamo.

1 In an abundance of caution Mr. Al-Ghizzawi also filed a petition for habeas and a DTA Petition
under the purported habeas “substitute” provided in the DTA in the Circuit Court— Al-Ghizzawi
v. Gates, No, 07-1089 (D.C. Cir. filed April 10, 2007). No action has been taken by the Appeilate
court on that petition even though ifs Senate sponsors insisted that it was an appropriate
substitute for habeas corpus.
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" Mr. Al-Ghizzawi has now Jearned that “Panel 23,” the Panel that heard his |

first CSRT, was the panel that induded Stephen Abraham, the Lieutenant

Colonel in the United States Army Reserve who recently submitted an affidavit
regarding the CSRT process that directly contradicts the contentions made in the

government’s affidavit of Rear Admiral (retired) James M. McGarrah. Lt. Col.

Abraham'’s affidavit was filed in the successfﬁl motion to re-hear the denial of

cert. in Boumediene v, Bush, — S.Ct. —, 2007 WL 1854132, 75 USLW 3705, 75
USLW 3707 (U.S. Jun 29, 2007) (NO. 06-1195). (A 275-81j As Lieutenant Colonel
Abraham declared in his affidavit, “On one occasion, I was assigned to a CSRT
paﬁel with twol other officers, an Air Force Colonéi and an Air Force Major, the
latter understood by me to be a judge advocate. We reviewed the evidence
presented to us regarding the recoxrméndéd status of a detainee. All of us found
the information presented to lack substance.” (A280 § 21 emphasis added) Lt. Col.
Abraham went on to state “On the basis of the paucity and weakness of the
M@éﬁm provided both during and after the CSRT hearing, we determined that
there was no factual basis for concluding that the individual éhould be classified as an
enemy combatant.” (1. at 123, emphasis supplied). According to Lt. Col. Abraham’s
sworn testimony, Panel 23 was expressly ordered té reopen the hearing but the -
panel refused to reverse its determination that the prisoner was not properly an
enemy combatant (and therefore could not be classified as an enemy) because
there was absolutely no evidence to supporta conclusion that the prisoner was

an enemy combatant. (1d at §23) That prisoner was Mr. Al-Ghizzawi. (A128)
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Al-Ghizzawi was one of the more than 30 detainees who were originally
found not to be an énemy combatant in the CSRT process.2 Declaring that Panel
2¥s CSRT's determination as to Petitioner was in error, Deputy Assistant
Secretary Waxman directed that Al-Ghizzawi's (and other detainees)
classification be reconsidered. (A 116-17) In response — and, Petitioner submits,
contrary to CSRT procedures for non-enemy combatant designations and now |

confirmed by the Affidavit of Lt. Col. Stephen Abraham (see, e.g., Wolfowitz

Memo A004) — the authorities undertook an “inculplery search “for information o

that would justify the continued holding of Mr. Al-Ghizzawi(A118-120.) On

January 18, 2005, the military officer charged with conducting that search,

— submitted the results of his search (Id.). On January

21, 2005, a new CSRT Panel (32) was convened for the express purpose of

reassessing Petitioner’s non-enemy combatant status (A126) until it came to the

conclusion desired by the Pentagon, and sometime thereafter redesignated Mr.

~ Al-Ghizzawi as an “enemy combatant”, again, even though the panelhad no new

evidence (A121-A274).

In an email chain (which included mention of Mr. Al-Ghizzawi’s non

enemy combatant status) culminating in a message to the Chair of the newly

| convehed CSRT Panel 32, the following text appeared:

*  Please note that [ did everything I could to ensure
this was new evidence, but in fact the reconciliation

2 The pressure put on original panels to find prisoners to be enemy combatants, as |
sworn {0 by Lt. Col. Abraham, should put all panels’ findings into question.

10
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of the various exhibits on the G drive with the DAB
folders and my inculplery search may have
duplicated some of the references. :

*  Inconsistencies will not cast a favorable light on the
CSRT process or the work done by OARDEC. This
does not justify making a change in and or {sic) itself
but is a filter by which to look....By properly

. classifying them as EC, then there is an opportunity
to (1) further exploit them here in [{G] TMO and (2)
when they are transferred to a third country, it will
be controlled transfer in status..”

(A119-20)
~ Within weeks of Mr Al—Gluzzam s first CSRT determination, the second
tribunal panel, number 323, which acceded to the Pentagon's desired outcome,

was formed in Washington, DC without Petitioner’s presence or knowledge and

~ anew personal representatiVe that had never met with Petitioner was assigned

as his personal representative. 4 Although Panel 32 clanned it reviewed “new”
evidence in overtunung panel 23’s determination, a review of the dasmﬁed CSRT
confirms that there was, in fact, no new evidence. On the basis of what the panel
claimed was new evidence (which the government has also “classified” as secret
so that counsel cannot release the information publicly), that second tribunal
unsurprisingly declared Mr. Al-Ghizzawi to be an enemy combatant. As this
Court can see there was nothing new for the second tribunal and the pages that

purportedly refer to that evidence should not have been classified.

- 3 This same Panel 32 was used in at least one other do-over CSRT. In re Ali. (In 7e Ali, —

S.Ct. —, 2007 WL 1802098, 75 USLW 3694 (U.S. Jun 25, 2007) (NO. 06-1154)
4 In both respects this is illegal under the CSRT process.

11
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Mr. Al-Ghizzawi did not participate in his first CSRT because the notice

- from the government notified Al-Ghizzawi that his participation was not

mandatory and further notified him that by failing to participate he was not

 waiving his right to proceed in federal court5 (A23) Al-Ghizzawi was never

informed of the result of his first tribunal and was never given the opportunity to
participate in the second tribunal. | ‘

Mr. Al-Ghizzawi had been desperately seeking legal counsel since early
2005 so that he could pursue his case in federal courtand so that he céuld obfain
medical treétrnent. (A282-85) In December 2005, upon retaining counsel, Mr. Al-
Ghizzawi filed a habeas petition in ﬁxe United States District Court for the |
District of Columbia (05-cv-2378). Two weeks after Mr. Al-Ghizzawi filed his

habeas petition in the District Court, the President signed into law the Detainee

_ Treatment Act of 2005 (“DTA”), Pub. L. No.109-148, 119 Stat. 2739 (2005). The

government thereupon asserted and argued in Boumediene and al Odah, that DTA
§1005(e) depﬁved the Court of Appeals of jurisdiction over the pending appeals.
The government’s outrageous position prompted two rounds of supplemental
briefing and a second oral argument in that appeal, further extending the
litigation quagmire that has plagued these cases. |

The District Court immediately stayed Mr. Al-Ghizzawi’s case while the

5 Further, acknowledging the government's own position at the time that the CSRTs
were conducted that it was not intended as an adequate substitute for a habeas corpus
petition, the notice to Al-Ghizzawi expressly advised that by failing to participate in the
CSRT process, he was not waiving his right to proceed in federal court.

12
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f Court of Appeals for the District of Columbia Circuit considered the effect of the

DTA in Boumediene and al Odah. From that time until the present, no further
action has ever been taken on Mr. Al-Ghizzawi’'s habeas petition.

The more than five years’ incarceration that Mr. Al-Ghizzawi and
hundreds of other Guant4namo prisoners have been forced to suffer without so
much as a single judicial hearing makes a mockery of habeas corpus as “an |
effective and speedy instrument by which judicial inquiry may be had into the
legality of the detention of a person” Carafas v. LaVallee, 391 U.S. 234, 238 (1968).
Mr. Al-Ghizzawi respectfully asks this Court to use his case to effectively show
the lower courts and the executive that th#t there is a bottom line constitutional
Limit hnpﬁcated here and to.provide a bright line guide as to how the courts
should proceed. Unless this Court provides that guidance the legal limbo that
has lasted thesé many years will continue indefinitely. IIn the alternative, Mr. _A]-
Ghizzawi asks this Court to direct the District Court to immediately lit its stay of
his case and proceed to the merits of his petition and i)mvide specific gxﬁdance to
the Court for that relief. | |

“The primary purposeof a habeas corpus proceeding is to make certain that
a man is not unjustly imprisoned.” Price v. Johnston, 334 U.S. 266, 291 (1948)- but
ﬁabeas review “must be speedy if it 1s to be effecti?e." Stack v Boyle, 342US. 1,4
(1952). |
As these Kafkaesque proceedings drag on below, Petitioner Al-Ghizzawi is

being held in isolation in Camp 6 (since December 2006), a “super-max” style

13
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prison, at least 22 hours a day. (A 296937-38) Mr. Al-Ghizzawi has not seen or

" talked to his wife and young daughter in almost six years and he is rapidly

losing his mind as he sits in total isolation. A286 55) He rarely sees direct

~ sunlight and has no access to fresh air except those times when he is placed in an

outdoor cage for “recreation time”, A299 47 . During his 2 hours per day of

“recreational time” (which, on alternating days, is in the middle of the night), Al-

Gﬁizzawi is placed in a cage where he can sometimes see other prisoners but is
punished if he tries to touch or greet them. A300952, A29639. Tﬁere is no shade
in the “recreation® cage which sits out in the blisterihg sun of Guantdnamo.
A300952. Mr. Al-Ghizzawi is compelled to complain to get so much as clean
clothes. A296939. He is denied privacy when he uses the toilet; even female

guards can see him. A296939. He is always cold in the air conditioned facility as

are his food and drinks, A2989 44. He has no blanket, only a plastic cover to

warm himself. A296939. He has no socks and the thermal shirts that are allowed

to the detainees are taken away for the least infraction of the “rules”. (Mr. Al-

‘Ghizzawi had his thermal shirt taken away when he had toilet paper in his

pockét at shower time and did not exit the shower immediately upon the call of
the guard) A297-8Y 44. He eats every cold meal alone. A297 740, A298 944, Like
all Guantanamo prisoners, he is not allowed any visitors other than occasional

trips by counsel and the Red Cross, and he is not allowed to make phone calls. -

A296-7 §39. He is not allowed access to the news and has a limited selection of

books available of which he is only allowed one per week.A2969 39As this Court

14
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recently affirmed, even 'cdnviched murderers cannot be made to endure
conditions like these without first providing them the benefit of due process-
Wilkinson v. Austin, 545 U.S. 209, 224 (2005), let alone a man such as Mr. Al-

Ghizzawi who has been charged with no wrongdoing and for whom there is

“absolutely no evidence that he has ever been a threat to the United States. Until

this Court acts Mr. Al-Ghizzawi and the other prisoners are forced to endure

 conditions that are not permitted for prisoners of war under the Geneva |
. Conventions or army regulations, for convicted criminals in federal prisons, or

 for caged animials under Humane Society guidelines.

SUMMARY OF ARGUMENT
Petitioner Al-Ghlzzaw1 has been hﬁprisoned for more than five years —
wjthout, he asserts, having been afforded due process of law or other
fundamental rights — by a government that promises justice and adherence to
the rule of law but has delivered him into a penal hell, as British jurist Lord

Goldsmith has termed it, a legal black hole. Paralyzed by the stays imposed by

the Court of Appeals, and the periodic intervention and interference of Congress,
~ the lower courts are unable to provide habeas review that “must be speedy if it is
to be effective.” Stack v. Boyle, 342 U.S. 1, 4 (1952). The lower courts are clearly in

" need of firm guidance in the procedural morass that has resulted in the illegal =

detention of Mr. Al-Ghizzawi and hundreds of other men at Guantanamo. There

must be a stopping point where the government must be forced to either charge

15
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M. AL-Ghizzawi or release hiim, This Court has the authority to redress this
injustice and affront to American values, and this Court should use Mr, Al-
Ghizzawi's case as a vehicle to provide a bright line guide to the lower courts,
showing them how‘to mdve forward on the merits and granting some form of
relief to Mr. Al-Ghizzawi and the many men at Guantdnamo who are imprisoned
ina gross miscarriage of justice. |

ARGUMENT

I.  HABEAS REVIEW “MUST BE SPEEDY IF IT IS TO BE EFFECTIVE.”
“The writ of habeas corpus is the fundamental instrument for

safeguarding individual freedom against arbitrary and lawless [government]

action.” Harris v. Nelsor, 394 U1S. 286, 290.91 (1969). As the Court stated:

The scope and flexibility of the writ — its capacity to reach all manner of
illegal detention — its ability to cut through barriers of form and
procedural mazes — have always been emphasized and jealously guarded
_ by courts and lawmakers. The very nature of the writ-demands that it be
administered with the initiative and flexibility essential to insure that
miscarriages of justices within its reach are surfaced and corrected.
Id. at 291. “Since habeas is an extraordinary remedy whose operation is to a large

. extent uninhibited by traditional rules of finality and federalism, its use has been

limited to cases of speciai urgency, leaving more conveﬁtional remedies for cases
in which the restraints on liberty are neither severe nor immediate.” Hensley v. |
Man. Court, 411 U.S. 345, 351 (1973). See also Peyion v. Rowe, 391- U.S. 54, 5860
(1968).

Precisely because the use of habeas is ‘limited to cases of special urgency,”

16
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Hensliey, 411 U S. at 351, and because “a principal aim of the writ is to provide for
swift judicial review of alleged unlawful restraints on liberty,” Peyton, 391 U.S. at
63, see also Harris, 394 U.S, at 291 (“the office of the writ is ‘to prc;ﬁde a prompt
and efﬁcaci;ms remedy for whatever society deems to be intolerable restraints'”),
the Court has emphasized time and again the writ’s demand for “speed,
flexibility, and sivmp]ici‘ty.” Hensley, 411 U.S. at 350. Especially pertinent here, the
Court has made plain that “a habeas corpﬁs proceeding must not be allowed to
ﬂdunder in a ‘procedural morass.” Harris 394 U.S. at 291-92 (quoting Price v.
Johnston, 334 U.S. 266, 269 (1948)). Thus far, morass, quagmue, or somne similar
synonym is the only possible descrlptlon of proceedmgs that have Iangmshed for
over five years, without 50 much as a single hearing on the merits of a single
prisoner's detention. |
I THIS COURT MAY EXERCISE ITS ORIGINAL HABEAS

JORISDICTION TO END THE LEGAL LIMBO IN THE COURTS

BELOW.

A.  This Court Has Jurisdiction To End The Limbo Below.

This Court’s jurisdiction is suﬁﬁcxently broad to remedy the injustice
that has befallen Mr. Al-Ghizzawi. In Rasul this Court held that Petitioner and
other men imprisoned at Guantdnamo Bay have the right to habeas corpus.
Rasul, 542 USS. at 466. In gddiﬁon to finding that they have that right under 28
U.5.C. §2241, Rasul confirmed that they were entitled to the writ under the

common law, and would have been entitled to the writ as of 1789 when the

17
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Constitution was adopted. Id. at 479-82, “[A]t the absolute minimum, the
Suspension Clause protects the writ as it existed in 1789.” INS v. St Cyr, 533 U.S.

289, 301 (2001) (internal quotations omitted). Accordingly, Petitioner has a right

- to the writ "as it existed in 1789." Even if this right exists nowhere else for Mr.

Al-Ghizzawi it exists in this Court itself as of 1789 and that right is protected by
the Suspension.Clause. | '
Despite this Court’s holding in Rasul the writ of habeas corpus has not

been available to the men at Guantdnamo by the lov.ver courts, épparently
because of the confusion by the lower courts as to whether they must defer to
congress or follow the constitution. The lower courts desperately need guidance
from this Court as to whether the Mr, Al-Ghizzawi and the men at Guant4namo
can continue to be held without charge, and assuming nbt, what kind of process
these men are entitled to. This court has the power to ht_ear Mr Al-Ghizzawi's
case and to use this case to establish a bﬁght line rule for the proce;ses that
sh@d be recognized. (At a minimum this Court can order that the government
either charge Mr. Al-Ghizzawi, 50 that. he can defend himself against the charge,
or set him frée.) | |

B. . The Court’s Power Of Habeas Review Extends To This Case.

If this Court determines that it does not want to hear Mr. Al-Ghizzawi’s

case directly Petitioner asks that this Court send his habeas petition back to the

 District Court with explicit instructions to hear Mr. Al-Ghizzawi's case

immediately. “{T]hat this court is authorized to exercise appellate jurisdiction by

18
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habeas corpus directly is a pogitioﬁ sustained by abundant éuthbrity." Ex parte
Sieboid, 100 US 371, 3;7'4 (1880). This Court’s habeas or habeas—equivalent
jurisdiction stems from its jurisdiction over actions originally brought in the
District Court (such as the habeas actién filed by Petitioner) or the Court of
Appeals (such as the DTA review and habeas action filed by Pétitioner). See
generaﬂy US. Const. art 1T, § 2, ¢i. 2, 28U.S.C. s~ 1254 and 2241, Siebold, 100 US.
at 374 -375 (“having this general power to issue the writ, the court ... may issue it
in the exercise of appellate jurisdiction where it has such jurisdiction”).

The District Court and the Court of Appeals have “allowed [this case] to

flounder in a procedural morass,” Harris, 394 U.S, at 292. All the while Petitioner

continues, year after year, to be unlawfully and cruelly imprisoned at
Guantanamo Bay. This Court therefore has jurisdiction ovef this matter. This
Court has jurisdiction becéuse ea_éh Iov;rer court has failed to act; and because the
exceptional circumstances of this case warrant it (see Rule 204(a)). However, if
this Court dechnes to hear Al-Ghizzawi's habeas petition directly and as a gulde
for the lower courts on how this process can and should work, one or both of the
lower courts must have jurisdiction over Petitioner’s action — either the District
Court under habeas, or the Couft of Appeals under the DTA or habeas (but only
under the DTA if its review mechanism affords the same relief as habeas, see
Swain v. Pressley, 430 U & 572, 381 (1977) (habeas substitute must be “neither
inadequate nor ineffective to test the legality” of the detention)) and therefore

this Court, if it declines to hear Mr, Al-Ghizzawi’s habeas petition directly,

19
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- should direct either the District Court or the Circuit Court, to “relieve the

prisoner from the unlawful restraint” that the paralysis of the lower courts force
him to endure, Ex parte Yerger, 75 U.S. 85, 103 (1869).

Even if the MCA stripped this Court’s habeas powers, it is well established

~ that every federal court “retains jurisdiction to review any underlying

jurisdictionﬁ fact at issue” in determining whether those courts have

jurisdiction. Jobsor v. Ashcroft, 326 F.3d 367, 371 (2d Cir. 2003) (citing Sui . INS.,
250 F.3d 105, 110 (2dCit. 2001)). In this instance, the jurisdictional fact at issue is
whether petitioner is “properly detained as an enemy combatant” by the United
States. 28 U.S.C. § 2241{e)(1). In order for this Court to determine whether it has
jurisdiction, it must be determined whether Petitibnei‘ is properly detained as an
“enemy combatant.” “Thus, the jurisdictional inquiry merges with the question
on the merits of the case” requiring this court to evaluate both of these questions,
Simultaneously, rather than avoid them both. Jobson, 326 F.éd at 371,

In the case of a similar jurisdiction-limiting provision, the Courts of
Appeals that have considered the issue have unanimously found that a statute
that specifically diVesté a court of jurisdiction does not prevent a court from first
evaluating whether that provision applies based on the necessary jurisdictional
facts. Drakes v. Zimski 240 F. 3d 246, 247 (3d Cir. 2001) (and cases collected
therein). In Drakes, the Third Circuit found that the jurisdiction-stripping
provision of the lllegal Immigration Reform and Immigrant Responsibility Act of
1996 ('; IIRIRA") did not prevent the court from first identifying whether the
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court had jurisdiction because the questions of jurisdiction and merits were
inextricably intertwined.

In Drakes, the jurisdictional provision of the JIRIRA provided:[N]o court
shall have jurisdiction to review any final order of removal against an alien who
is removable by reason of having committed a criminal offense covered in 5 [187]
US.C. §1182(a) (2).

240 F.3d at 247 (internal citations omitted). Here, this Court faces the MCA's

jurisdiction stripping provision, which is similar to that under the IIRIRA:
No court, justice or judge shall have jurisdiction to hear or consider an appli-
cation for a writ of habeas corpus filed by or on behalf of an alien detained
by the United States who has been determined by the United States to have
been properly detained as an enemy combatant.,.

28USC. §2’241(e)(l)

In Drakes, to determme whether the IIRIRA provision prevented the court
from considering the petitioner’s claim, the court recognized it first had to de-
termine whether it “had jurisdiction to determine [its] jurisdiction under §
1252(a)(2)(C).” 240°F. 3d at 247. That was so even though the Board of Immi-

gration Appeals had “ordered Brakes deported” and thus had concluded that he

* had committed the requisite criminal offense under S5{187?] U.S.C. §1252(a)(2)(C)

and was properly deported. The analysis here is the same. This Court cannot be -
blocked by the MCA'’s attempted jurisdiction-stripping Provision without as <a
threshold matter determining whether the provisions of the MCA apply to

Petitioner in the first place.
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I  THE DEFINITION OF “ENEMY COMBATANT” USED IN HAMDI
SHOULD GOVERN THE DETERMINATION OF THE LAWFULNESS
OF PETITIONER'S IMPRISONMENT.
If this Court declines to hear Petitioners Habeas petition directly under
28 U.S.C. §2241(a) then Petitioner respectfully requests, pursuant to 28 US.C.

§2241(b), that this Court immediately remand and refer Petitioner’s application

to the District Court for an expedited hearing and deterrrﬁnatibn as to whether

Petitioner is an “enemy combatant” under the standard set forth by this Court in
Exparte Quirin, 317 US. 1, 37 (1942) and Hamdi, 542 US. at 516.

At least six decades of United States and international law define an enemy
combatant or ”énémy belligerent” as a person who engaged in or intended. to
engage in hostile acts against the detaining power. As this Court has inshﬁcted:

[Persons] who associate themselves with the military arm of the enemy
government {presumably including a terrorist organization], and with its aid,
guidance and direction [engage in] hostile acts, are enemy belligerents within

the meaning of the Hague Convention and the law of war.

Quinn, 317 U.S. at 37 (emphasis added). Even very recently, a plurality of the

Court has applied this definition in the context of the current war on terror,

finding that “one who takes up arms against the United States” is an enemy
combatant. Hamdi, 542 US, at 516 (a case in which the United States itself argued
that Hamdi had “engaged in an armed conflict against the United States”). The

Fourth Circuit adopted these definitions in the context of the “war on terror” in

 its recent opinion in Padillz v. Hanf}, 423 F.3d 386 (4th Cir. 2005), holding that

because “Padilla associated with the military arm of the enemy, and with its aid,
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guidance and direction entered this country bent on comirzitﬁng hostile acts on
American soil” he “falls within Quirin's definition of enemy belligerent.” 423
F.5d at 392 (emphasis added); see also In re Territo, 156 F.2d 142, 145 (9th Cir.
1946) (explaining tﬁat “[t}hose who have written texts upon the subject of
prisoners of war agree that all persons who are active in opposing an army in
war may be captured”) (emphasis added, internal citations omitted).

Never before has the term enemy combatant been applied by a United
étates court to a person, such as Petitioner Al-Ghizzawi, who has committed no
hostile act and as to whom no evidence indicates any hostile intent. In the words
of the Congressional Résearch Service

‘We are unaware of any U.S. précedent confirim’ng the constitutional
_power of the President to detain indefinitely a person accused of
being an unlawful combatant’ due to mere membership in or
association with a group that dées not qualify as a legitimate
belligerent, with or without the authorization of Congress.
CRS Report for Congress, Detention of American Citizens as Enemy Combatants
(Updated March 31, 2005) at 11 (emphasis added),

The principles of international law similarly require active hostility in
order to be classified as an enemy combatant. As early as the 1700s it was well
established that “as long as persons in occupiéd territory refrain from all
Qiolence, and do nét show an intention to use force” ﬂ'ney are not ai:propriately
considered enemy combatants. Wolff, fus Gentium Methodo Scientifica Pertractum
(Translation of the Edition of 1764 by Joseph H. Drake, Carnegie Endowment

1934) at 409-410; see also de Vattel, Law of Nations of the Principles of Natural Law
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(Translation of the Edition of 1758 by Charles G. Fenwick, Carnegie Institution
1916) at 283 (explaining that “[p]rovided the inhabitants of [an occupied country]
refrain from acts of hostility, they live in safety as if they were on friendly terms -

with the enemy”). “The custom of civilized nations ... has therefore

| exempted...private individtia_ls engaged in the ordinary civil pursuits of life,

from the direct effect of military operations unless actually taken in arms, or guilty
of some misconduct in violation of the usages of war by which they forfeit their

immunity.” Wheaton, Elements of International Law 3d Ed. (Philadelphia 1846) at

394395 (emphasis added)

Although the laws of war allow a béi]igerent force to capture and defain
“secret participants in hostil_ities such as banditti, guerillas, spies, &c” (Opinion
of James Speed, 11 Op. Atty Get. 297 (July 1865) at 6[)] such enemies must be
“Is]ecret, but acﬁvé participants” (Id. at 34). There is no evidence that Petitioner
Al-Ghizzawi ever was an active parﬁcipant m'hbsﬁliﬁes against this country. As
Al-Ghizzawi's CSRT confirms “ Al-Ghizzawi was a shopkeeper in Afghanistan
married to an Afghani woman.” Al-_Ghizzawi does not repfesent a threaf to the
United States or its mterests Nota séintilla of evidence showsi that Petitioner Al-
Ghizzawi acted or intended to act with hostility towards the Uni_ted States or'its
coalition partners.

Consistent with United States and international law, even the MCA
contains a definition of enemy combatant which requires a hostile act or m;itelial
support of a hostile act: |
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A person who has engaged in hostilities or who has purposefully and
materially supported hostilities against the United States or its
cobelligerents who is not a lawful enemy combatant (including a person
who is part of the Taliban, Al Qaeda, or associated forces).

10 US.C. §948a(l)(i). In addition to this definition, the MCA contains the list of

crimes for which an enemy combatant can be charged and tried under that Act.

- 10 USC. §950v (“[c]rimes triable by military commissions”). Petitioner Al-

Ghizzawi maintains that his conduct fails to satisfy the criminal elements of any
of these chargeable crimes.

One of the crimes listed in the MCA — “attacking civilians” —actually

defines a “civilian” for purposes of the Act’s prosecution provisions as a person

“not taking active part in hostilities.” 10 U.S, C. §950v (b)(2) (emphasis added). This -

definition is consistent with international law; ironically, however, although

Petitioner Al-Ghizzawi is being detained as an enemy combatant, one who
attacked him on the battlefield could be prosecuted for attacking a civilian. Said

differently, Petitioner Al-Ghizzawi is specifically defined as a civilian, and not as

. a combatant, under the MCA itself.
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CONCLUSION
 Based on the treatment of Peﬁtionet Al-Ghizzawi, the government’s
position appears to be that it may detain anyone, indefinitely, based solely on
unsupported and dispuied.‘a]legaﬁons of “associations,” éven where it has never
produced any evidence that the accused person ever committed a single act of
hostiiity toWardé the United States or even intended to lcommit suchan act. If the
i:rbmise of the Great Writ stands for anything, i_t-is that such a proposition cannot
| be correct. For the reasons stated herein this Court should hear Mr. Al-
Ghiz‘zawi’é habeas petition directly and use his case as a vehicle to show the | | |
lower courts that enough is enough and that the courts must move fqrward now
on these petitions and furthérmore, this Court should provide the courts with
guidance on how to enforce ﬁ\e bottom -line constituﬁoﬁa] limits implicated
herein. In the alternative, this Court should send Mr. Al-Ghizzawi's case back to
the district court with clear instructions to the court on how to proceed to the

merits of Mr. Al-Ghizzawi's habeas petition.

Respectfully submitted,

Counsel apologizes for the unprofessional look of this petition. It was filed at the
"sgcure facility” because of the “classified” nature of some of the material.
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Afghanistan Leaflets
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* "Get wealth and power beyond your dreams. Help the Anti-Taliban Forces
rid Afghanistan of murderers and terrorists"”

BACK
TEXT ONLY
"You can receive millions of dollars for helping the Anti-Taliban Force
catch Al-Qaeda and Taliban murderers. This is enough money to take care

of your family, your village, your tribe for the rest of your life. Pay for
livestock and doctors and school books and housing for all your people.”
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DEPUTY SECRETARY OF DEFENSE

e AL T IR B s R

. 1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

MEMORANDUM FOR THE SECRETARY OF THE NAVY
SUBJECT: Order Establishing Combatant Status Review Tribunal

" This Order applies only to foreign nationals held as enemy combatants in the
control of the Department of Defense at the Guantanamo Ray Naval Bdsc Cuba
- dcmmccs ).

a. Enemy (/)mbauzm. For purposes of this Ordcr the lerm “cnemy combatant”
shall mean an individual who was part of or supporting Taliban or al Qaeda forces. or .
associatcd forces thut are engaged in hostilities against the United States or its coalition
_partners. This includes any person who has committed a belligerent act or has directly
supported hostilitics in aid of ecnemy armed forces. Each detaince subject Lo this Order
has been detcrmined (o be an enemy combatant through multiple levels of review by
" officers of the Department of Defensc. -

b. Notice. Within ten days after the date of this Order, all detainees shall be
notificd ol the opportunity to contest designalion as an enemy combatant in the
proceeding described herein, of the opportunity to consult with and be assisted by a
personal represcntdnve as described in paragraph (c), and of the right to seek a writ of
habeas corpus in the courts of the United States.

¢. Personal Representarive. Each detainee shall be assigned a military officer,

with the appropriatc sccurity clearance, as a personal representative for the purpose of
assisting the detuinee in connection with the review process described herein. The

_ personal representative shall be afforded the opportunity to review any reasonably
availublc information in the possession of the Department of Defense that may be
relevant to 4 determination of the detainee’s designition as an enemy combatant,
including any recorJs, determinations, or reports generated in connection with earlier
determinations or reviews, and 1o consult with the detaince concemning that designation
and any challenge thereto. The personal representative may share any information with
the detainec, except lor classitied information, and may parnupate in the Tribunal
proceedings as provided in paragraph (g)(4).

d. Tribunals. Within 30 days after the detainee’s personal representative has
been afforded the opportunity t0 review the reasonably available information in the
passession of the Department of Defense and had an opportunity to consult with the
detainee, a Tribunal shall be convencd to review the delamee s status as an encmy
combatant.

e. Composition of Tribunal. A Tribunal shall bs composed of three ncutral
commissioned officers of the U.S. Armed Forces, each of whom possesses the
appropsiate security clearance and none of whom was involved in the apprehension, -

”
W

-7 JUL 2004
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detention, interrogation, or previous determination of status of the detainee. One of the
members shall be a judge advocate. The senior member (in the grade of 0-5 and above)
shall serve as President of the Tribunul. Another non-voting officer, preferably a judge
advocate, shal} serve as the Recorder and shall not be a member of the Tribunal.

1. Convening Authoriry. The Convening Authority shall be designated by the
Sccretary of the Navy, The Convening Authority shall appoint each Tribunal and its
members, and a personal representative for each delainee. The Secretary of the Navy,
with the concurrence of the General Counsel of the Department of Dcfense, may issue
instructions to implement this Order.

. Procedures.

(1) The Recorder shall provide the detainee in advance of the proceedings with
natice of the unclassified factual basis for the detainee’s designation as an enemy
combatant.

(2) Members of the Tribunal and the Recorder shall be sworn. The Recorder -
shall be swom first by the President of the Tribunal. The Recorder will then administer
an oath, 10 faithfully and impartially perform their duties, to all members of the Tribunal
to include the President. ' S ‘

(3) The record in each case shall consist of all the documentary evidence
presented to the Tribunal. the Recorder’s summary of all witness testimony, a wrilten
report of the Tribunal’s decision, and a recording of the proceedings (except proceedings
involving deliberation and voling by the members), which shall be preserved.

(4) The detainee shall be allowed to attend all proceedings, except for
proceedings involving deliberation and voting by the members or iestimony and other
matters that would compromise national security if held in the presence of the detainee.
The detainee’s personal representative shall be allowed to altend all proceedings, except

for proceedings involving deliberation and voting by the members of the Tribunal.

(5) The detuinee shall be provided with an interpreter, if necessary.

(6) The detainee shall be advised at the beginning of the hearing of the nature of
the proceedings and of the procedures accorded him in connection with the hearing.

(7) The Tribunal, through its Recorder, shall have access to and consider any
reasonably available information generated in connection with the initial determination to
hold the detainec as an enemy combatant and in any subsequent reviews of that
determination, as well as any reasonably available records, determinations, or reports
generated in connection therewith.

(8) The detainee shall be allowed to call witnesscs if reasonably available, and to
guestion those witnesses called by the Tribunal. The Tribunal shall determine the

‘[\;
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reasonable availability of witnesses.. I such witnesses are from within the U.S. Armed
Forces. they shall not be considered reasonably available if, as determined by their
commanders. their presence at 4 hearing would affect combat or support operations. In
the case of witnesses who are not reasonably avajlable, written statements, prcfcrably
swom. may be submitted and considered as wxdencc

(9 The Tribunal is not bound by the rules of cvidence such as would apply in a
court of law. Instead, the Tribunal shall be frec to consider any information it deems
relevant and helpful to a resolution of the issue before it. Al the discretion of the
Tribunal, for example, it may consider hearsay evidence, taking into account the
reliability of such evidence in the circumstances. The Tribunal does not have the
authority to declassify or chance the cmssnﬁn JU()H of any n’monal security information it
reviews.

(10) The derainee shall have a nght 1o testify or otherwwc address the Tnbunal in
oral or written form, and to introduce relevant documentary evidence.

| (11 ) The de:ainee may not be competled to testily before the Tribunal.

{12) Following the hearing of testimony and the review of documents and other
cvidence, the Tribunal shall determine in closed session by majority voie whether the
detainee is properly detained as an enemy combatant. Preponderance of evidence shall
be the standard used in reaching this determination, but there shall be a rebuttable
presumption in favor of the Gov(ernmerit’s evidence.

(13) The President of the Tribunal shall, without regard to any other provision of
this Order, have authority and the duty Lo ensure that all proceedings of or in retation to
the Tribunal under this Order shall comply with Exccuuvc Order 12958 regdrdmg
national security information.

h. The Record. The Recorder shall, to the maximum extent practicable, prepare
the record of the Tribunal within three working days of the announcement of the
Tribunal's decision. The tecord shall include those items described in paragraph (g)(3)
above. The record will then be forwarded to the Staff Judge Advocate for the Convening
Authority, who shall review the record for legal sufficiency and make a recornmendation
to the Convening Authority. The Convening Authority shall review the Tribunal’s -
decision and, in accordance with this Order and any implementing instructions issued by
the Secrctary of the Navy, may return the record to the Tribunal for further proceedmgs
or approve the decision and take appropriate actjon,

i. Non-fnemy Combatant Determination. 1f the Tribunal determines that the
detainee shall no longer be classified as an enemy combatant, the writter report of its
decision shall be forwarded ditectly to the Secrctary of Defense or his designee. The
Secretary or his designee shall so advise the Secretary of State, in order to permit the
Secretary of State to coordinate the transfer of the detainee for release 1o the detainee’s
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Loumry of citizenship or other disposition consistent with domestic and mtemanonal
obhaat;om and mc forel gn pohw of Lhe UmLed States

I This Order is intended solely to improve management within the Department of
Defense conceming its detention of enemy combatants at Guantanamo Bay Naval Base.
Cuba, and is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law. in equity, or otherwise by any party against the United
States. its departments, agencies, instrumentalities or entitics. jts officers, employees or
agenls, or any other person.

- o " k.”Nothing in this Order shal) be construed to fimit, impair, of ‘dificrwise affectthe
‘ constitutional authority of the President as Commander in Chief or any authonty granted
by statute 10 the President or the Secrelary of Defense.

~ This Order is effective immediately.

5
i
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Combatant Status Review Tribunal Notice to Detamees*

E ’ You are being held as an enemy combatant by the United States Armed Forces, An enemy

: combatant is an individual who was part of or supporting Taliban or al Qaida forces, or .
associated forces that are engaged in hostilities against the United States or its coalition partners.
(e such hostilities.

The U.S. Government will give you an opportunity to contest your status as an enemy -

officers. This is not a criminal trial and the Tribunal will not punish you, but will determine
whether you are properly held. The Tribunal will provide you with the following process:

1. You will be assigned a military officer to assist you with the presentation of your case to
the Tribunal. This officer will be known as your Personal Representative. Your Personal
- Representative will review information that may be relevant to a determination of your
status. Your Personal Representative will be able to discuss that information with you,
except for classified mformahon.

2. Before the Tribunal procwdmg, you will be given a written statement of the unclassified
factual basis for your classification as an enemy combatant.

3. You will be allowed to attend all Tribunal procwdmgs, except for proceedings involving
deliberation and voting by the members, and testimony or other matters that would
compromise U.S. national security if you attended. You will not be forced to attend, but
if you choose not to aticnd, the Tribunal will be held in your absence. Your Personal
Representative will attend in either case. :

4. You will be provided with an interpreter during the Tribunal hearing if necessary.

5. You will be able to present evidence to the Tribunal, including the testimony of
‘ witnesses. If those witnesses you propose are not reasonably available, their written
testimony may be sought. Youn may also present written statements and other documents.
You may testify before the Tribunal but will not be compelled to testify or answer
questions.

As a matter separate from these Tribunals, United States courts have jurisdiction to consider
petitions brought by enemy combatants held at this facility that challenge the legality of their
detention, You will be notified in the near future what procedures are available should you seek
to challenge your detention in U.S. courts. Whether or not you decide to do so, the Combatant
Status Review Tn'btmal will still review your status as an enemy combatant. -

If you have any questions about this nohcc, your Personal Representanve wx]l be able to answer
them.

[*Text of Notice translated, and delivered to detainees 12-14 July 2004]
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- DECLARATION OF STEPHEN ABRAHAM
| Lieutenant Colonel, United States Army Reserve
1, Stephen Abraham, hereby declaré as follows: | |
1. I am a lieutenant colonel in the United States Army Reserve, having been commissioned
in 1981 as an officer in Intelligence Corps. I have served as an intelligence ofﬁcer from 1982 to
the present dun'ng periods of both reserve and actiVe duty, including moblhzatlon in 1990
(“Operatibn Desert Storm”) and twiée again following 9-11. In my civilian occupation, I am an
attorney wifh_ thg law firm ka & Abraham LLP in Newporf Beach, California.
2. This declaration rcsponds' to certain statements in the Declaration of Réér Admiral

| (Retired) James M. McGanah (“McGar;ah Dec.”), filed in Bismullah v. Gaiz‘es,~ No. 06-1197
(D.C. Cir.). This declgration is limited to unclassified matters specifically related to the
procedufes employed by Office for the Admim'straﬁve Review of the Detention of Enemy
Combatants (“OARDEC”) and the Combatant Statué Review Tribunals (“CSRTs”) rather than to
any specific information gathered of used in a particular case; except as noted herein. The
contents o} this declaration are based solely on my personal observatioqs and experiences as a
member of OARDEC. Nothing in this declaxétion is intended to reflect or represent the official
opirﬁons of the Department of Defense or the bepartment of the Army.

_‘3. From September 11, 2004.to March 9, 2005, I was on active duty and aséigngd to
OARDEC. Rear Admiral McGarrah served as the Director of OARDEC during the en;cirety of
my assignment. | |
4. While assigned to OARDEC, in addition to other duties, I worked as an agency liaison,
responsible for coordinating with government agencies, including certain Department of Defense

(“DoD?) and non-DoD organizations, to gather or validate information relating to detainees for
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~usein CSRTs. I also served as a member of a CSRT, and had the opportunity to observe and
 participate in thé operatibn of the CSRT process. - |
s As stated in the McGarrah Dec., the information co.mpris‘ing the Government Information
and the Government Evidence was not compiled i)efsonaily by the CSRT Reéorder, but by other
individuals in OARDEC. The vast majority q‘f the personnel as_signéd to OARDEC were reserve
officers from the different.branches of service (Army, Navy, Air Force, Marines) of vérying
grades and levels of genefal military éﬁperience. Few had ény experience or training in the legal
or intelligence fields.
6. The Recorder_s of the tribunals were typiéally relativ'ely junior officers with little training
or experience in matters relating to the collection, processing, dnalyzing, and/or dissemination of
intelligeﬁce mateﬁal. In no instances known to me did any of the Recorders have any significant
personal experience in the ﬁeld of military intelligence. Similarly, I was unaware of any |
Recorder having any significant or relevant expérience dealihg with the agenciéé proyidjng
information to be used as a part of fhe CSRT process.
7. The Recorders exercised little control over the process of accumulating information to be
prcsentﬁ td the CSRT board members. Rather, the information was typiqally aggregated by
individuals identified as case writers who, in most instaﬁces, had the same limited degree of
' knpw,ledgé and éxperience relating to tﬁe intelligence community and intelligenée products. The
- case writers, and not the Recorders, weré primarily responsible for accumulating documents,
including assembling documents to be used in the draftjng of an unclassified summary of the
factual basis for the detainee’s designation as.an enemy combatant.
8. The information used to prepare the files to be used by the Recorders frequéntly consisted.

- of finished intelligence products of a generalized nature - often outdated, often “generic,” rarely
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 specifically relating to the individual subj ecté of the CSRTs or to the Circumstances related to

those individuals’ status. |
0. Beyond “generic” information, the case writer would frequently rely upon information

" contained within the Joint Detainee Information Management System (“JDIMS”). The subset of
that system available to tﬁe case writers was limited in terms of the scope of ‘information,
typically excluding information that waé characterized as highly sensitive law enforcement
information, high1§ classified information, or information not voluntarily released by the
originating agency. In that fegard, JDIMS did not constitute a complete repository, although this
1inﬁtation v;/as freqﬁently not understood by individuals with access to or who relied upon the
system as a source of information. Other databases available to the case writer were similarly
déﬁoient. The case writers and Récordcfs did not have access to numerous informatioﬁ sources
generally available within the‘intelligénce community.
10.  Asoneof iny a few intelligence-trained and suitably cleafed officers, I servéd asa-
liaisén while assigned to OARDEC, acting as a go-between for OARDECland various
intelligence organizations. In that capacity, I was tasked to review and/or obtain information
relating to individual subjects of the CSRTs. More specifically, I was asked to confirm and
represent in a stétement to be relied upon by the CSRT boal_'d members that tﬁe organizations did

" not possess “sxculpatory information” relating‘t'o the sﬁbject of the CSRT.
11 '.During my trips to the participating organizations, I was .allowed' only limited access fo
information, typically prescreened and filtered. I was not permitted to see any information other
than that specifically prepared in ad\}anqe of my visit. I was not permitted to request that further
searches be performed. I was given no assurances that the information provided for my

examination represented a complete compilation of information or that any summary of
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information constituted an accurate distillation of the body of available information relating to

the subject.

12. I was specifically told.on a number of occasions that the information provided to

me was

all that I would be shown, but I was never told that the information that was provided constituted

all available information. On those occasions when I asked that a representative of the

organization provide a written statement that there was no exculpatory evidence, the requests

were summarily denied.

13. Atone point, following a review of information, I asked the Office of General Counsel of

the intelligence organization that I was visiting for a statement that no exculpatory information

had been withheld. I explained that I was tasked to review all avéilable materials and to reach a

conclusion regarding the non-existence of exculpatory information, and that I could not do )

without knowing that I had seen all information.

14.  The requést was denied, coupled with a refusal even to acknowledge whether there

existed additional information that I was not pérmitted to review. In short, based upon the

selective review that I was permitted, I was left to “infer” from the absence of exculpatory

information in the materials I was allowed to review that no such information existed in

materials I was not allowed to review.

15.  Following that exchaxige, I communicated to Rear Admiral McGarrah and the OARDEC

Deputy Director the fundamental limitations imposed upon my review of the organization’s files

and my inability to state conclusively that no exculpatory information existed relating to the

CSRT subjects. It was not possible for me to certify or validate the non-existence of exculpatory

evidence as related to any individual undergoing the CSRT process.
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16.  The content of intelligence pfoducts, including databases, made available to case writeré,
Recorciers, of liaison officers, was often left entirely to the discretion of the orgaﬂizaﬁons
providing the information. What information was not included in the bodies of intelligence
products was typically unknown to the case writers and Recorders, as was the basis for limiting
the information. In other v&ords, the person preparing materials for use by the CSRT board
members did not know whether they had examined all available ianfmation or even why they B
possessed somé pieces of information but' nof others. _
. _ \
17.  Although OARDEC pérsoﬁnel often received large amounts of information, they often
had no context for defermining v.vhetlvlerv the ﬁaformation was relevant or probative and no basis
for determining what additional information would be necessary to establish a basis for
‘determining the reasonableness of any matter to be offered to the CSRT board members. Often,
information that was gathc;ed'was discarded by the case writer or the Recorder bécause it was
considered to be ambiguous, confusing, or po‘oﬂy written. .Such a determination was fréquenﬂy
thei result of the case writer 6r Recorder’s lack of trair@ng or expérience with the types of |
informgtion provided. In my vobservation, the case writer or Recorder, without proper experience
or a basis for giving cohtext to information, often rejected some informaﬁon arbitrarily while
accepting other infbrmation'without any articulable rationale.
18.  The case writer’s summadeé were reviewed for quality assurance, a process that
principally focused on format and grammar. The quality assurance review would not ordinarily
check the accuracy of the information ;Jnderlying the case writer’s unclassified summary for the
reason that the quality assurance reviewer typically had little more experience than the caﬁe
writer and, again, no relevant or meaningful intelligence or legal experience, and therefore had

no skills by which to critically assess the substantive portions of the summaries.
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19.  Following the quality assurance process, the unclassified summary and the information
assembled by the case writer in suppért of the summary would then be forwarded to the
Recorder. It was very rare that a Recorder or a personal representative would seek additional
information beyond that information provided by the case writer.

20.  Itwas bnot apparent to me how assignments to CSRT panels were rhade, nor was |
pérsonally invélved in that process. Nevertheless, I discerned the determinations of who wogld
be assigned to any particular position, whether as a member of a CSRT or to some other position,
to be largely the product of ad hoc c'iecisions' by a relatively small group of individuals. All CSRT
panel members were assigned to OARDEC and reported ultimately tov Rear Admiral McGarrah.
.I't was ;vell known by the officers in OARDEC that any time a CSRT panel determined thata -
detainee was ﬁot properly classified as an enemy combatant, the panel members would have to
explain their ﬁhding to the OARDEC Deputy Dirc_ector. There would be inteﬁsive scrutiny of the
finding by Rear Admiral Mchah whov woﬁid, in turn, have to explain the finding to his-
superiors, including the Under Secréfary of the Navy.

21. Onone occasiqn, I was assigned to a CSRT panel with two other officers, an Air Force
colonel and an Air Force major, the la’cte_r understood by me to be a judge advocate. We reviewed
evidence presented to us regarding the recommenlded status of a detainee. All of us found the
information presented ;to Iéck substance.

22.  What were purported to be specific statements of fact lacked even the most fundamental
earmarks of objectively crediblg evidence. Statements allegedly made by percipient witnesses
lacked detail. Reports presented generalized statements in indirect and passive forms without
stating the' source of the information or providing a basis for establishing the reliability or the

credibility of the source. Statements of interrogators presented to the panel offered inferences
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from which we were expected to draw conclusions favoring a finding of “enemy combatant” buf
that, upon even limited questioning ﬁoﬁ the panel, yie_ldéd the response from the Recorder,
“We’ll have to get back to y(;u.” The personal representative did not participate in anth |
meamngful way.
23.. Onthe basm of the paucity and weakness of the information provided both dunng and
after the CSRT hearing, we determined that there was no factual basis for concluding that the
md1v1dual should be cla831ﬁed as an enemy combatant Rear Admiral McGarrah and the Deputy
Director lmmedxately questioned the’ vahd1ty of our ﬁndmgs They directed us to write out the
specific questions that we had raised concerning the evidence to allow the Recorder an
opportunity to provide further responses We were then ordered to reopen the heanng to allow
the Recorder to present further argument as to why the detainee should be classaﬁed as an enemy
combatant. U]ﬁmately, in the absepce of any substantlye response to the questions and no basis
for concluding that additional information would be forthcoming, we did not ch;mge our
determmatlon that the detamee was not properly classified as an enemy combatant. OARDEC's

~ response to the outcome was consistent with the few other mstances in WhJCh a finding of “Not
an Enetny Combatant” (NEC) had been reached by CSRT boards. In each of the m@etmgs that I
attended with OARDEC leadership following a ﬁndmg of NEC, the focus of mqmry on the part
of the leadership was “what went wrong.” |
24.  Iwasnot assigned to another CSRT panel.

1 heréby declare under the penalties éf perjury based on my personal knowledge that the

foregding is true and accurate.

Dated: June 15, 2007 W

,_// lStephen Abraham
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AL-GHIZZAWI,
Petitioner,

V.
' Civil Action No. 05-cv-2378.(JDB)

GEORGE W. BUSH, et al,

Respondents/Defendants.

DECLARATION OF GITANJALI S. GUTIERREZ
I, Gitanjali S. Gutierrez, declare that the following statements are true to the best of my

knowledge, information, and belief:

1. I am an attorney with the ,CAénter'for Constitutional Rights (CCR), co-couﬁsel for
Petitioner Al-Ghizzawi in the above-captioned action. I offer this Declaration in
support of Petitioner Al-Ghizzéwif s Motion for Entry of the Protecti\}e Order.

.2. Since December 2001, CCR has been coordinating the assignment of pro bono
représentation to prisoners in Guantdnamo. In this 'Caj)acity, we have received
.authcl)rizations ﬁ‘oﬁ pﬁsoneré’ family members and directly from prisoners
themselves seeking legal representation to challenge thé legality of their detention.

3. Petitioner Al-Ghizzawi has been tr}}ing repeatedly tb secure legal representation since
the beginniﬁg of 2005 both directly on his own behalf and through féllow prisoners’
willing to act as a Next Friend. Petitioner is a citizen of Libya who has expreésed._

' coﬁcem to fellow prisoners that he will be subject to persecution if transferred to his
home country for further imprisonment. Consequently, he has been desperate to
~ secure representation and consult with an attorney. We have feceived numerous

" ‘authorizations from Petitioner, described in detail below. Although the phonetic
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speilirig of his name yaries, including . beiﬁg listed as “Al Kasani” on some
authorizations, ﬁve ‘have confirmed that .each request is from the Petitioner Al-
Ghizzawi.

4. At the time Petitioner Al-Ghizzawi was. seeking counsel, ﬁo other attorneys were
representing a citizen‘ from Libya and it was difficult to find an attoeney willing to
accept the burden of providing pro bono representatien to Libyan citizens because of ‘
the addltlonal expenses and legal issues. The absence of large firms with clients from
the same home country precluded cost-effectlve use of shared translators or travel
costs and the Libyan clients face particular risks of further indefinite detention or '
persecution if transferred to their home country.

5. When Candace Gorman, Esq., contacted CCR to provide pro bono representation to a
detainee, she agreed to represent Petitioner Al-Ghizzawi. She filed a Petition for Writ
of Habeas Corpus on his behaif on December 12, 2005. | |

6. On January 23, 2005‘, Brent Mickum, Esq., feeeived a letter from his elient Bisher Al-
Rawi, a British resident and prisoner at Guantinamo, informing Mr Mickum that
Peﬁtioﬁer Al-Ghizzawi wanted legal repfesentation. Mr. Mickum submitted this.
information for classification review by the Privilege Review Team and we received
the request for representation at CCR on March 1, 2005. | |

7. During appreximately the same period of time, we also received a request for legal

~ assistance by Petitioner Al-Ghizzawi from Clive Stafford Smith, Esq. We received
an undated document, “Request for Legal Assistance,” signed directly by Petitioner
Al-Ghizzawi requesting legal counsel
8. On April 26, 2005, Petitioner ' Al-Ghizzawi ‘executed the “Acknowledgement of |

Representation” form included in the Amended Counsel Access Procedures and
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~ provided this form and an additional requ'est for counsel to a fellow prisoner who was
a client of Allen & Overy, LLP. Habeas counsel from Allen & Overy submitted these
documents for classification review and CCR recewed the authorization for
representatmn and request for counsel on June 29, 2005.

9. On July 1, 2005, Petitioner Al-Ghizzawi executed another request for couns‘el with
Jamal Kiyemba, a British resident and fellow detainee, who had legal representation.
Petitioner Al-Ghizzawi instructed Mr. Kiyemba to Wﬁté an authorization in English -
commﬁnicating Petitioner’s direct request for legal representation and authorizing Mr.

' Kiyéfnba to act as Petitioner’s Next Friend for purposes of ﬁling a habeas petition.
Mr. Kiyefnba’s lawyer, Clive Stafford Smith, Esq., submitted these dc;cuments for
classification review and CCR received them on July 22, 2005.

10. Mr Staffo_rd Smith also executed a declaration on July 19, 2005, setting forth the
verbal requésts for legal repfesentatioﬂ that other prisoners had cbnveyed to his clierit,
Bisher Al-Rawi. Petitioner Al-Ghizzawi is lisﬁed among those’individuals seeking'

“legal representation, although the spelliﬁg of his name is "Al Kasani.”

11. During the undersigned counsel’s meeting with Jamal Kiyemba in Décember 2005 at

Guanténamo, Mr. Kiyemba provided an additional request for authorization from

| Petitioner Al-Ghizzawi that Was translated by Mr. Kiyémba. I submitted this
document for classiﬁcation review ana CCR received thé request for legal
representation on Januvary 6, 2006.

12. The last request for counsel from Petitioner that CCR received was a verbal request
conveyed by a fellow prisoner toA his attorney during a client visit at Guantdnamo in
nﬁd—.’[ anuary 2006. The counsel verbally communicated to me that Mr Al-Ghizzawi

was still seeking legal representation.
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13. To my knowledge, Mr. Al-Ghizzawi is unaware that he now has legal representation. -
14. I have interim secret secuxify clearance and have a client visit with other petitioners at
' Guantihamo appro{/éd for March 8-14, 2006. -
15.'Pursudnt to the Respondents’ position, I am unable to communicate W1th Petiﬁoner
AI—G}ﬁézawi and am prohibited from conducting an attc;mey-client.meeting wifh him

because the Protective Order has not been entered in this case.

- 16.1 declare, under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Executed this 26th day of Febmary, 2006 in Ithaca, New York_;

/s/
Gitanjali S. Gutierrez
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AFFIDAVIT OF ATTORNEY H. CANDACE GORMAN

I, H. CANDACE GORMAN, STATE THE FOLLOWING UNDER OATH, BASED ON
MY CONVERSATIONS WITH MR. AL-GHIZZAWI, MY INVESTIGATION INTO HIS
CASE AND THE FACTUAL RETURN/CSRT RECORD. '

- A. GENERAL BACKGROUND
1. That I am counsel for ABDUL HAMID AL-GHIZZAWI. Mr. Al-Ghizzawiis a

Prisoner at Guantdanamo and has been held at Guant4namo since the spring
of 2002. His ISN is 654. [ have been Counsel for Mr. Al-Ghizzawi since

* November 2005. Tam a solo practitiéner in Chicago Ilinois and I have taken
on his fep‘resentaﬁdn, pro bono.

2. At the time I took on his representation Mr. Al-Ghizzawi had been trying to

‘get word out of Guanfénamé, through other couﬁsel, that he desperately
wanted legal repfesentation. (A282-85)

3. On December 9, 2005 I filed a petition for f\ubeas corpus for Mr Al-Ghizzawi
1n the Distriét Court for the District of Columbia challenging his cietention at
Guantanamo. (05-cv-2378) The petition was a.”next~friend”' petition based on
declarations from other prisoners and habeas counsel who stated that Mr. Al-

Ghizzawi wanted to be represented.
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4.

I sent word to Mr. Al-Ghizzawi (through other counsel) that I filed the
habeas petition and that I was representing him. Shortly thereafter I received

a letter from him thanking me for taking on his representation.

B. BACKGROUND ON MR. AL-GHIZZAWI

5.

Mer. Al-Ghizzawi is a citizen of Libya in his mid-forties who had been living |
in Afghanistan for approximately 10 years(since shortly after the Russians

left the country) prior to his being abducted and turned over first to the

VNorthern Alliance and then to the US forces in the late fall of 2001, in réturn_

for a bounty. Al-Ghizzawi is mairied to an Afghani woman and has a young
daughter who was only a few months old at the time he was abducted.
Although trained in Libya as a meteorologist Mr. Al-Ghizzawi and his wife
ran a small shop in Jalalabad where they sold honéy and spices and later
exp'anded to include a bakéry. In the fall of 2001 Wheﬁ the U.S. began
bombing areas close to their city Al-Ghizzawi took his wifé and baby and
fled their home and shop in ]alalabad; seeking safefy in a rural area of
Afghanistan where Alehizzawi’é in-laws lived. |

Not long after Al-Ghizzawi and his fdm‘ﬂy arrived at his in-laws
(approximafely December of 2001) armed men came to the home and told the
family to turn over “the Arab” (Al—Ghizzawi). Al-Ghizzawi cooperafed in
order to avoid any harm to his family. Ai—Ghizzawi was sold to the US
forces in return for a bdunty uﬁder a progfam the U.S. Government

2
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commenced which provided large sums of .money (bounties) in return for
“terrorist and murderers.” Al-GhizzaWi is neither a terrorist nor a murderer
but was instead the victim of greed in an impoverished nation. He has been
held at Guantédnamo since the spring of 2002. | ‘

7. S'mcé his detentioﬁ at Guantanamo, Mr. Al-Ghizzawi’s health has steadily
deteriorated. Mr. AL-Ghizzawi suffers from Eoth hepatitis B and
tuberculosis. He has not been treated for either life threatening condition
while at Guantahamo despite his and my repeated fequests for medical

.treatmen’c.

C. LEGAL PROCEEDINGS

8. As mentioned above Mr. Al-Ghizzawi’s habeas petition was filed on
December 9, 2005. A general sfay was in'place at that time. |

9. On ]ahuary 30t 2006 I filed a Moﬁon to have the i’rotectiire Order entered, a
faétual return from the governmént and Mr. Al-Ghizzawi’s medical records.
The goﬁernmént challenged my standing to represent Mr. Al-Ghizzawi oﬁ

- the basis of fhe “next friend” petition (one of the many stall games by the
government). The Court did not rule on that Motion untill'August 2006.
10, .‘ .Someti.me in January or February, 2006 I received direct authoﬁty to
represent Mr. Al-Ghizzawi in a letter from him and I filed an amended
habeas peﬁtion on Fe.bl“uary 24t 2006 changi_ng the habeas peﬁtion froma

“next friend” petition to a direct representation petition.
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11. On February 27th, 2006 I filed an emergency motion to enter the protective
order so that a visit to Mr. Al-Ghizzawi could take place. The underlying
reason for the emergency was my concern about Mr. Al-Ghizzawi’s heaith.
The district court held the motion in abeyance becéuse of the general stay' on
the Guanténamo litigation that was in place at the time.

12 OnJune 2nd 2006 1 filed a renewed Emergency Motion to Enter the Protective
Ol;der after hearing new information from other counsel of my clients
deteriorating health. I learned from that attorney that Mr Al-Ghizzawi was
possibly éuffering from some form of liver disease.

13, The District Court granted the motion entering the Protective Order that
Sarné c\iay. | |

14.  1had my first visit with Mr. Al-Ghizzawi in July 2006. After visiting with Mr.
AL-Ghizzawi at Guantdnamo for‘ three days I returned to Chicagq and I filed
an emergency motion for his medical records and treatment. Aftér extensive

- briefing that motion was ultirhafely’ denied by the Disﬁict Court on
: quemﬁer 2,2006. - | |

15.  Ifiled an appeal 1n the Circuit Court for the Distric’; of Columbia regarding
the medical records and treafment on N?vember 28, 2006 (06-5394). The
governrﬁent moved to dismiss the appeal and there has been no action taken
on that appeal to this day. | |

16.  On August 9th 2006 the district c'our’; judge ordered the government to

provide Petitioner’s counsel with records from his CSRT proceedings. The

4
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17.

D.

18,

19.

20.

government was ultimately givén 60 days to providevthose records and the
factual return was filed with the court on October 6t, 2006. |

The CSRT records demonstréted that Mr. Al-Ghizzawi was given two
CSR’I”s.. Uﬁder the first CSRT, the &ibunal unanimously determined that

Mr. Al-Ghizzawi was not an enemy combatant. Within weeks of that
determination,- a second tribunal was formed in Washington, DC without
Petitioner’s presence or knoWledge and a new representative that had never
met with Petitioner was assigned as his personal represéntaﬁve. On the basis

of purportedly “new” and “classified” evidence, that second tribunal

declared Mr. Al-Ghizzawi to be an enemy combatarit.

MEETINGS WITH MR. AL-GHIZZAWI AT GUANTANAMO

On July 16“'; 2006 I met With Mr. Al-Ghizzawi for the .f_i‘rst' time. Our meeﬁné
lasted the entire day, except for a break for lunch. We also met for tﬁe entire
days on ]ﬁiy 17t and July '18*11.

We met at éamp echo in a cell that was also used for interrogations. At our
meeﬁng, Mr. Al-Ghiézawi told mé that his health s;tarted to deterioréte
during his first year of detention in 2002 and has progressively worsened
each year. o

During our meeting, I discussed with Mr. Al-Ghizzawi his medical condition
and symptoms. Mr. Al- Ghizzawi described his symptoms as: weight loss of

betweeri 10-15 kilos since his arrest; severe pain in his abdomen, left side and
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back that travels down his legs; that his pain is constant both when Walking
or standing, and that he is unable to run; his étomach area is bloated with
two black lines appearing horizoﬁtal across his stomach; digestive problems
including vomiting and diarrhea. He was also very noticeably jaundiced.
Mr. Al-Ghizzawi also described the increased intensity of the painin the
previous ;honths as being so severe that he had been unable to 'get up from a
lying down pbsitidn. |

21. Mr; Al-Ghizzawi stated when he first arrived at _Guanténémo, the drirﬂdng

| water provided to the prisonérs was yellow in colof and had small particles

iﬂ 1t He stated that the water tasted and smelled bad and thatasa
consequence he did not drink very much water. Sometime in late 2004, after
lawyers were allowed ét the base, the prisoners were provided with bottled
water that éppea‘red clean and tasted fresh. . |

2. 1 observed Mr. Al-Ghizzawi over the threé days of meetings. Asl mertioned
abbve, Mr. Al-Ghizzawi was very jaundiced. During our meetings he Was

. constantly rubBing his back, his leg and his abdomen. In my opinion, based

on my observation durihg those meetings, Mr. Al-Ghizzawi was in constant
pain.

23.  Ibrought in several different items of food for Mr. Al-Ghizzawi and
although he was Very gracious for the gesture he expressed his inability to

~ eat the various foods. Mr. Al-Ghizzawi stated that his health deteriorated
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24,

25.

26.

even more if he ate off the scheduled mealtimes. He Waé able to drink the
apple juice I provided and was appreéiative of receiving that drink.

In 2005, some of the prisoners at Guant4namo engaged in a hunger strike.
According to Mr. Al-Ghizzawi, he did not join {he strike becausebof his frail -
health. Neverthele;s, the guards put him on the list as being part of the

strike and foéd was withheld from him for 10 days. He stated that every day
he would ask the guards to corréct the records and bring him food, but it

took him 10 dayé to get the matter cleared up. He stated that the man in the
cell next to him was on thé hunger strike, but théy brought food to him that

he Wouldn’t eat. Mr. Al-Ghizzawi stated that he tried to reach for the other ‘

man’s tray but it was out of reach. He said his 'health worsened after those 10

days without food.

I spoke to Mr. Al-Ghizzawi about his medical history in an effort to see if his
history could point to his current health problems. He stated that prior to
ge_tﬁng'married he had a blood test that showed positive for hepatitis B. A

second blood test was conducted and the result was negative for hepatitis B.

_He never had any symptoms of hepatitis B prior to being detained at

Guantanamo and he stated that he was in gbod health at the time of his
capture.

I also spoke to Mr. AJ-.GhizzaWi ébout the medical treatment that he received
é’c Guaﬁténamo. He stated that he had been to the medical clinic on several

occasions after he complained about his health problems but he was not
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treated for those problems nor was ﬁe told the results of any tests that were
run on him. Mr. Al-Ghizzawi also stated that the guards that would bring
: h_1m to the clinic often éat and read his medical file and that they would toss

the fﬂe around for others to read while he sat %:here. |

27. After our meeting in ]uly, I received a letter from Mr. Al—Ghizzawi who
deécribed an episode of such severe pain that he passed-out.

28.  OnSeptember 19 and 20, 2006 I ;)nce again visited Mr. Al-Ghizzawi at ‘
Guaﬂténan;lo. : | |

29. During my visits with Mr. Al-Ghizzawi in Se?tember, Ishowed Mr. Al- |
Ghizzawi Respondént’s Oppbsition to ?etiti,oner’s Emergency-Motion for
Access to Medical Records and Emergeﬁcy Medical Trea’cmentA,lalOng with
the declarations attached thereto. Thé response shQWed th‘af Mr. Al-Ghizzawi
had Hepatitis B and Tuberculo.sis. Mr. Al-Ghizzawi was unaware that he |
suffered from those conditions until I told him during.th'at visit and ShoWed
him the affidavit from the Guanténamo medical facility. I also went over
with Mr. Al-Ghizzawi a list of questions regarding symptoms that Dr.
Jensen, a physician and liver specialist that I spoke with had suggested I ask.
I posed most of those questions in a letter to Mr. Al-Ghizzawi which was sent
through the legal mail on August 21, 2006 buf Mr. Al-Ghizzéwi never
received that ig’cter.

30. Mr. Al-Ghizzéwi stated the following .in response to my questions about his

symptoms: that his skin was very itchy especially in the area of his legs and |

8
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31.

chest; that he was forced to wear a larger sized pénts becéuse of his bloating
stomach and the pain associated with it; that the pain was most severe on the
right side right above his ribcage; that his urine was sometimes v\ihite in
color; that he had difﬁcult}.r sleeping and wakes up four to five times in the
night; that he is always exhausted and sometimes finds it difficult to walk
even a short distance; that he is often disonented and confused he has
difficulty concentrating; that he has been Vonﬁting more often, especially

after eating; that his vision is worsening; he feels depressed and anxious

because no one will tell him what is wrong with him so he fears it must be

because he is dying and they don’ t want to tell him. He was terribly afraid

~ that whatever is killing him may have infected his wife and child and that

| perhaps they too are dying.

On the second day of our visit Mr. Al-Ghizzawi was overcome with fatigue
and very disoriented. He told me that at 2:30 AM he. was taken from the
tempcrary cell at Camp Echo where we were meeting and brought to his
usual cell block. He explained to ’cne soldiers that he was meeting with me
egain in the morning and he was not supposed to go back to his cell but they
did not listen. At 5:00 am the soldiers came'again and brought him back to
ihe, temporary cell where we were meeting. They did not give him breakfast |
and he was very hungry. Iasked one of the guards-to bring him something
to eat and they later brought him some cereal and milk while we were

meeting.
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32. During‘ the meetings on those days (September 19, 20), we discussed the ,

* situation with the legal mail that he had briefly described to rﬁe ina
‘postcard. He stated that the normal procedure was that the guards allowed
prisoners to have pen and paper to write letters only on Wednesdays and .
ohly for half an hour. According to Mr. Al-Ghizzawi this had been the

: pfocedure since at least early spring, 2006. Mr. Al-Ghizzawi further stated
that when a prisoner was receiving discipline it was up to the guards
whetﬁer, ér when, they could write to their counsel.

33. 'Also during those meetings, I asked Mr. Al-Ghizzawi about letters I sent to
him. I showed him each letter that I sent him since my last visit in July to see
if he feceived the letter. Mr Al-Ghizzawi stated that he did not receive two
of my letters dated August 17 and August 21, 2006. I gave him copies of
those letters at that time. Those letters were sent as legal mail\throﬁgh the
procedures éef up in the protective order.

34.  Icarefully observed Mr. Al-Ghizzawi during our two day meetmg in
September and it is my opinion that his health had deterlorated in the two
months since my last visit. Mr. Al-Ghizzawi was still obviously jaundiced
ahd in visible pain (constantly rubbing Iﬁs back and chest). In addition, Mr.
Al—Ghizzawi. had a difficult time focusing his eyes, at times appeared listless,
and had a difficult time éoncentratmg on the topics we were discussing. I—Ie‘
also showed me>a lump near his rib cage on his right side that was causing
him great discomfort.
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35. My next visit with Mr. Al-Ghizzawi was November 17-18 2006.

36. Dﬁring my meeting with Ai-Ghizzawi on November 17, 2006, Mr. Al-
Ghjzzawi informed mé that he continued to suffer from a pain near his
ribcage which sometimes moved toward the center of his chest. He also
reported that he suffered from depression a_nd continued to experien'cev
dryness and itchﬁless in his skin. He believed hjs hearing and eyesight were
deteriorating. Hé. expefiénced shooting pains in his legs. I observed that he
consfantly ruBbed his legé and abdoman and appeared to be in considerable

pain. He was still very jaﬁﬁdiced.

CAMP SIX |

37. On Decembér 7t 2006 Mr. Al-Ghizzawi was mov-ed to the new Camp Six. B
.He sent me a letter telling me this éad news in late December, 2006 and I
received the letter in mid ]anuary; 2007.

38. Camp SlX was Halliburton’s latest project at Guantanamo Bay Accordmg to
the nuhtary, this supermax fac111ty was designed to hold the general
population from Guant4namo. Men are held in the Camp 6 conditions of
»severvev isolation despite their status or risk level.

39. AtCampé6, uniike the supermax facilities in the U.S., the men are only -
allowed one book per week, they are given no newspapérs, they are not
allowed to Watch television, they cannot listen to a radio, and they cannot

take classes (they are forbidden from learning English). Mr. Al-Ghizzawi is

A294
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40:

41.

42.

compelled to complain to get so much as clean clothes. He is denied privacy
when he uses the toilet; even female guards can see him. Like the rest of
Guantanamo the men are not allowed any family visits or phone calls, and
most of these men are not aliowed to touch another human being...not even
thru the mesh link fence of the outdoor “recreation” cages.

The cells in camp 6 are constructed entirely of metal. As the camp is air

conditioned everything in the cell is cold. The men are not provided blankets

‘but instead are given plastic sheets that are cold and smelly. The cells admit

no natural light or air and the men cannot converse with anyone while in -
their cell unless they kneel on the floor and attempt to shout greetings

through the tmy gap where the food is pushed in. Mr Al-Ghizzawi passes .

~ his days in tedium and loneliness.

1 visited Mr. A1-G1'uzzaw1 on February 12-16 2007 at camp 6.

1 was escorted into the new, headache white, fac111ty and brought to the tiny

room where my client was waiting for me. The windowless six-by-six closet-

‘size room had two chairs and a table. Mr. Al-Ghizzawi was stooping low to

the floor and huddled against the wall WhenvI entered, His arms were
wrapped around his body as he tried to warm himself from the chill he has
had for over two months; and his feet were shackled to the floor. He was

shivering, his teeth were clenched and he wouldn't look at me.
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43.

44.

When I arrived at Camp 6 I was first told that Mr. Al-Ghizzawi did not want

to see me. My escort went and spoke to Mr. Al-Ghizzawi and brought him a

note from me, he then agreed to meet with me for a short time.

Mr. Al-Ghizzawi told me that I was his guést 50 he did not want to insult me
by not visiting with me, bu"t that he was feeling very ill and he was ashamed

to have me see him in orange. Mr. Al-Ghizzawi was in the orange jumPsuit
which is worn by prisoners who are being puniéhed. Mr. Al-Ghizzawi
explained to me that when he went to take a shower twb days earlier he had
toilet papér in his pocket. It is forbidden for the prisoners to have anything in .
their‘pocket when they go for showers. Mr. Al-Ghizzawi also told me that he -
was ordered out of the shower almost as soon as he had entered the showér
and that he did not exit the shower immediately. Those two infractions

landed Mr. Al-Ghizzawi in the orange jumpsuit for two days. Mr. Al-
Ghizzawi told me that it made him feel Hl;e é criminal and he did not want

me to see him in thét condition. Being on punishment also meant that Mr. Al-
Ghizzawi lost all of his ”priviieges,” which meant that he could not wear the -

thermal shirt under his jﬁmpsuit that the military gave the men after so

" many lawyers complained about the cold conditions that their clients were

_subjected to at Camp 6, so Mr. Al-Ghizzawi was even colder than usual. Mr.

Al-Ghizzawi repérted that not only was he very cold but that his food, drink,
and the temperature of his cell were kept cold. He further explained that they

are not given blankets and his only cover is a plastic sheet which is also cold.
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46.

. 47

48

Mr. Al-Ghizzawi told me Y(and it was clear td me looking at him) that his
health has worsened since his being moved to Camp 6 and that he has asked
to see a doctor since mid December but had not seen one yet.

M. Al-Ghizzawi reported that he now vomited several times each day and
that his other symptoms included frequent headaches, soar throét, itchy skin,
piercing back pain, pain in his abdomen and other aches, frequent

nosebleeds and pains in his gums. He reported that the fluorescent lights

Were left 24 hours a day in Camp 6 and, although they were somewhat
dimmed at night, the lighting made sleep V.er'y difficult. I observed thét he

appeared very mentally distraught, would not look at me and remained

‘huddled against the wall.

Mr. Al-Ghizzawi explained that the guards would ‘often offer him outdoor
recreation time at éight or nine o'clock m the evening, and sometimes as late
as midnight .or one o’clock i.n/the morning, However, Al-Ghizzawi often
refuses to go outside if the sun is not out. He also reported that during his

first month in Cafnp 6, he was given no recreation time at all.

I observed that the total isolation of camp 6 was having a profound effect on
Mr. Al-Ghizzawi’s mental ;as well aé physical health. Whereés in the past we
would often sit together and converse about thé nature of the world and
various phﬂoséphies he was now unresponsive and onl}.r answéred questions |

that were asked. We cut our meeting short that first day. -
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49.  Inour second day of r#eeﬁhg in February of 2007 Mr. Al-Ghizzawi was a
little more interactive as we discusséd the legal case and documents that I
had prépared. He shook froﬁ the cold the entire meeting and his teeth were
clenched.

50. My next meeﬁng with Mr. Al-Ghizzawi occurred on' May 8-9, 2007, in a
different, but similar, shabby little room at Camp 6. Our discussion was
often intérrupted from loud outbursts outside our meeﬁng room both by
military personnel and detainees.

51.  During the May ’meetings Mr. Al-Ghizzawi reported that he was very wéak,
and he continued to suffer from persisteht skin irritation. He reported that he
could only drink small quantities of watef otherwise his stomach would be
upset and he would vomit. He reported that his eyesight was continuing to
deteriorate, I observed that he was blinking conétantly and that his eyes
appeared bloodshot and irritated. Mr. Al-Ghi_zzawi also said that the skin on
his baﬁk waé somehow inflamed and covered in red bumps and scratches.
He conﬁnues to suffe.rl from pains in his leg and his abdoman.

52.  Mr. Al-Ghizzawi reported that he was now being offered some daytime
“yecreation” time. But there was no shade and no recreation. Recreation time
involved standing in a caged peﬁ in the sweltering Cuban heat.

53. My last v-isit with Al-Ghizzawi was on July 10, 2007." Although Mr. Al-
Ghizzawi is still kept in Camp 6 our meeﬁﬁg took place at camp Iguana (one

of the other interrogation camps).
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. 54

55. .

56.

Mr. Al-Ghizzawi was supposea to bring with him to our meeting the
affidavit that we were preparing together regarding his circumstances. On
the day of our meetingiwhen the guards camé to his qell they told him he
was not going to a meeting with his attorney and that he could not bring any
papers W1th him. Therefore Mr. Al-Ghizzawi came to the meeting without -
any of his legal papers.

During this visit the deterioration of Mr. Al-Ghizzawi's héalth was élarming.
His face Wés drawn and his skin looked both ashen and jaundiced. He had a

difficult time focusing on anything we were discussing. He was in constant

~ visible paih. He reported many of the same symptoms as the past but all of

the symptoms were worse. He was very weak' and tired. Mr. Al—GhizZaWi

told me he could not walk more than a few feet before bemg overcome with
fatigue.

Perhaps most distressing to me was my observation that Mr. Al-Ghizzawi’s |

" mental health had noticeably deteriorated since my last visit. He confessed

that in his total isolation that he had begun talking to himself. He recognized
that this was a sign of a fraying mental state and he was very distraugﬁt over
his condition. He seemed to have great difficulty maintaining focus and
concentrating on the conversation. He also seemed to have trouble |
understanding me, even though he is préficient m English and

communication has never been a problem before. He was consumed with
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57.

fears and concerns about the well-being of his wife and daughter and
appeared near tears on several occasions when we spoke of his family.

On each of my visits we have met together over two days. I spend a great

~ deal of time diécussing 1ega1 issues and other aspects of his case and I know

‘that Mr. Al-Ghizzawi always looks forward to these visits. On this last visit

Mr. Al-Ghizzawi was unable to meet with me on the second day because of

his poor health. We were therefore not able to go over the affidavit that we

were preparing together or other legal documents that I had sent him.

(LACK OF) MEDICAL CARE

58.

59.

60.

~ The Respondents' opposition to efforts to have Al-Ghizzawi properly tested

and treated has largely relied on the declarations of Captam Ronald Sollock,
Commander of the Guantédnamo Bay Navy Hosp1ta1 and Joint-Task Force
Surgeon who stated in an affidavit that Mr. Al—Gh12zaw1 does not want to be
treated for his life threatening illness.

Capt. Sollock admitted in the affidavit that Mr. Al-Ghizzawi has a history of
hepatitis B siﬁce he was first tested upon entering the base. Although .
Guantdnamo's medical staff is supposéd to involve the prisoners in their
healthcare treatment, this diagnosis had never been confirmed to either me
or my cliént until it appeared in Solloék's declaration in September 2006.
While Capt. Sollock described the official healthcare protocol at Guantdnamo

in glowing terms, he did not indicate that he himself had had any personal
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experience with Al-Ghizzawi or that he personally supervised the treatment
of my client or for that matter that he had even read the complete file. In fact
Capt. Sollock asserted that Al-Ghizzawi had not complajned of vomiting or
diarrhea and then had to file a supplement to his affidavit conceding that his
statement was ina_ccurate and that, in fact, Al—GhizzaWi had complained of
nausea and vomiting.

Despite Capt. Sollock’s statement that Mr. Al-Ghizzawi does not want to be
treated for his lile threatening diseases nothing is further from the truth. Mr.
Al-Ghizzawi only knoWs about his medical condition because I brought the
Captains affidavit with me to a visit. After reading the affidavitvhe looked at
me in disbelief and asked why they had nol told him and why they were not |
treating him. I had no answer. I have no answer still.. |

In one of our meetings Mr. Al-Ghizzawi described for me the very brutal

treatment that he received after being turned over by the afghani warlords to

the Northern Alliance for the bounty. While in the hands of the Northern

Alliance he heard that the Americans were coming. He had great hope that
the Americans would take him from the Northern Alliance and When the
Americans arrived he spoke to them in his broken English hoping that would
be a positive sign and the Americans would take him away from the brutal

Northern Alliance. He thought he would be safe with the Amer1ca_ns He

thought the Americans would treat him with respect. He thought that he

would have rights with the Americans that he did not have with the
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Northern Alliance. He said that they Americans were even more brutal than

the Northern Alliance and he asked me what happened to America?

FURTHER AFFIANT SAYETH NAUGHT.

Dated July 25,2007

H. Candace Gorman

ﬁ/a/(.//m,éw Mo
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CERTIFICATE OF SERVICE

I, H Candace Gorman, hereby certify that on ]ﬁly 26th, 2007, 1 filed the
PETITION FOR ORIGINAL WRIT OF HABEAS CORPUS, and APPENDIX in the
U. S. SUPREME COURT and that the petition and appendix Was served upon the
following individuals as indicated: |
'Péiul Clement, Solicitor General,

United States Department of Justice,

- 950 Pennsylvania Avenue, N.W., Room 5614, -
Washington, DC 20530-0001 '

Co@sel for Petitioner

H. Candace Gorman Il. Bar # 6184278
Law office of H. Candace Gorman -
542 S. Dearborn

Suite 1060

Chicago Il. 60605

312.427.2313



