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QUESTIONS PRESENTED

Title I of the Americans with Disabilities Act of
1990, 42 U.S.C. § 12111 et seq. (ADA), requires
employers to "mak[e] reasonable accommodations to
the known physical or mental limitations of an
otherwise qualified individual with a disability." 42
U.S.C. § 12112(b)(5)(A). The statute expressly lists
"reassignment to a vacant position" as a "reasonable
accommodation." Id. § 12111(9)(B). The Equal Em-
ployment Opportunity Commission (EEOC) has
issued regulations implementing that definition, 29
C.F.R. § 1630.2(o)(2)(ii), and it has interpreted those
regulations to provide that "[t]he employee does not
need to be the best qualified individual for the posi-
tion in order to obtain it as a reassignment." The
questions presented are:

1. If a disability prevents an employee from
performing the essential functions of his or her cur-
rent position, does the ADA require:

(a) that the employer reassign the employee
to a vacant, equivalent position for
which he or she is qualified, as the Tenth
and District of Columbia Circuits have
held; or

(b) that the employer merely permit the
employee to apply and compete with
other applicants for the vacant, equiva-
lent position for which he or she is quali-
fied, as the Seventh and Eighth Circuits
have held?
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QUESTIONS PRESENTED - Continued

2. Is the EEOC’s interpretation of its regulation
entitled to deference under Long Island Care at
Home, Ltd. v. Coke, 127 S. Ct. 2339 (2007) - a case
decided twelve days after the Eighth Circuit rendered
its decision in this case?
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PARTIES TO THE PROCEEDING

Petitioner Pam Huber and Respondent Wal-Mart
Stores, Inc., were the only parties to the proceeding in
the United States Court of Appeals for the Eighth
Circuit. The United States Equal Employment Op-
portunity Commission participated as an amicus
below, as did the Chamber of Commerce of the United
States and the Equal Employment Advisory Council.
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PETITION FOR A WRIT OF CERTIORARI

Pam Huber respectfully petitions for a writ of
certiorari to the United States Court of Appeals for
the Eighth Circuit in the above-entitled case.

OPINIONS BELOW

The panel opinion of the United States Court of
Appeals for the Eighth Circuit (App., infra, at 1-9) is
reported at 486 F.3d 480. The Eighth Circuit’s order
denying rehearing and rehearing en banc, with an
accompanying dissent (App., infra, at 27-28), is
reported at 493 F.3d 1002. The opinion of the district
court (App., infra, at 10-26) is unreported.

JURISDICTION

The court of appeals entered its judgment on
May 30, 2007, and it denied a petition for rehearing
and rehearing en banc on July 18, 2007. App., infra,
at 1, 27. This petition is filed within 90 days of the
latter date. This Court’s jurisdiction is invoked under
28 U.S.C. § 1254(1).
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STATUTORY AND REGUI~TORY
PROVISIONS INVOLVED

Relevant provisions of the Americans with Dis-.
abilities Act, 42 U.S.C. § 12101 et seq., and imple-.
menting regulations are set forth at App., infra, at
29-49.

STATEMENT OF THE CASE

1. The Americans with Disabilities Act (ADA)
prohibits employers from "discriminat[ing] against a
qualified individual with a disability." 42 U.S.C.
§ 12112(a). The statute defines "qualified individual
with a disability" as "an individual with a disability
who, with or without reasonable accommodation, can
perform the essential functions of the employment
position that such individual holds or desires." Id.
§ 12111(8). It defines "discriminat[ion]" to include
the failure to "mak[e] reasonable accommodations to
the known physical or mental limitations of an
otherwise qualified individual with a disability."
Id. §12112(b)(5)(A). And it explicitly lists "reassign-
ment to a vacant position" among the "reasonable
accommodation[s]" that employers must provide. Id.
§ 12111(9)(B).

The Equal Employment Opportunity Commission
(EEOC) has statutory authority to promulgate regula-
tions implementing these provisions, 42 U.S.C. § 12116,
and it has done so. See 29 C.F.R. § 1630.2(o)(2)(ii)
("reasonable accommodation" includes "reassignment



to a vacant position"). In the interpretive guidance
issued at the same time as its final regulations, the
EEOC explained that "[e]mployers should reassign
the individual to an equivalent position, in terms of
pay, status, etc., if the individual is qualified, and if
the position is vacant within a reasonable amount of
time." 29 C.F.R. Pt. 1630, App. § 1630.2(o). Elaborat-
ing on its interpretation of its regulations, the agency
has stated that an employee with a disability need
only be "’qualified’ for the new position," and that
"It]he employee does not need to be the best qualified
individual for the position in order to obtain it as
a reassignment." Reasonable Accommodation and
Undue Hardship Under the Americans with Disabili-

ties Act, EEOC Enforcement Guidance No. 915.002
(Oct. 17, 2002).

2. This case arises from the district court’s
grant of summary judgment in favor of Petitioner
Pam Huber on a set of facts to which both parties
stipulated. App., infra, at 26.

Before she acquired her disability, Huber worked
for Respondent Wal-Mart as an Order Filler in Re-
spondent’s Clarksville, Arkansas, distribution center;
the job paid $13.00 per hour. Id. at 51. But Huber
injured her right arm and hand in an accident. Id.
The parties agree that the injury "substantially limits
one or more of her major life activities," and that she
therefore "has a ’disability’ as defined in the Ameri-

cans with Disabilities Act." Id.; see 42 U.S.C.
§ 12102(A) (defining "disability" under the ADA).
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Huber’s disability prevented her from performing’
her job as an Order Filler, even with reasonable
accommodations in that position. App., infra, at 51.
Therefore, Huber requested that Wal-Mart accommo-.
date her by allowing her to continue to work at the
company and reassigning her "to a vacant, equivalent
position." Id. Such a position did, in fact, exist at the;
facility where she worked: "an open Router position,"
which paid $12.50 per hour. Id. at 25, 51. The partie~,~
stipulated that the Router job was "a vacant, equiva-
lent position." Id. at 51. The parties also stipulated
that Huber "met the qualifications of the Router
position" - that is, she "could have performed the
essential functions of the Router position with or
without reasonable accommodation." Id. at 52; see 42
U.S.C. § 12111(8) (defining "qualified individual with
a disability" under the ADA).

But Wal-Mart did not transfer Huber into the
Router job. App., infra, at 51-52. Although Huber was
concededly qualified for the position, the compan:~,
required her to compete for it like any other applii-
cant. Id. Wal-Mart ultimately "gave the job to a nor~-
disabled employee," because it "did not consider
[Huber] the most qualified candidate." Id. (emphasis
added). Wal-Mart assigned Huber to a position at
another facility as a Maintenance Associate, a janitor-
ial position that paid $6.20 per hour - less than half
of what she had been making as an Order Filler. Id.
at 3, 52. No party contends that the Maintenance
Associate job is "equivalent" to the Order Filler job.
Id. at 25 (stating that the Router job "was equivalent
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to the Plaintiff’s position," but that "Plaintiff’s
transfer to the Maintenance Associate position
amounted to a demotion").

3. On June 15, 2004, Huber filed this lawsuit in
the United States District Court for the Western
District of Arkansas. She claimed that Wal-Mart’s
refusal to transfer her to the vacant, equivalent
Router position violated the ADA. App., infra, at 10.
The parties stipulated that:

IT]he only issue before the Court is whether
an employer must, as a reasonable accom-
modation under the ADA, reassign a disabled
employee to a vacant, equivalent position if
she is qualified for the position, or whether
the employer may follow its policy of hiring
the most qualified person for the job, thereby
requiring the disabled employee to compete
for the position.

Id. at 50. The parties then filed cross-motions for
summary judgment. Id. at 10-11.

The district court granted summary judgment to
Huber. Id. at 26. The court noted that "there is a
circuit split" on the dispositive question. Id. at 15. In
particular, "It]he Tenth Circuit Court and D.C. Circuit
Court espouse the view that forcing a qualified,
disabled employee to compete with others in order to
be provided a reassignment as a reasonable accom-
modation for his disability violates the ADA." Id.
(citing Smith v. Midland Brake, Inc., 180 F.3d 1154
(10th Cir. 1999) (en banc); and Aka v. Washington
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Hosp. Center, 156 F.3d 1284 (D.C. Cir. 1998) (en
banc)). The "other view," the court noted, could be
found in the Seventh Circuit’s decision in EEOC v.
Humiston-Keeling, Inc., 227 F.3d 1024 (7th Cir. 2000)..
App., infra, at 15-16. The district court concluded
that the Tenth and District of Columbia Circuits were;
correct as a matter of statutory text, congressional
intent, and the precedent of this Court. Id. at 20-24.

As to statutory text, the district court noted tha~
the statute lists "reassignment to a vacant position"

as the relevant accommodation, 42 U.S.C.
§ 12111(9)(B) - language that suggests a more actiw~
role for the employer than merely considering the
employee for reassignment. App., infra, at 22. The
district court also observed that the reassignment
language would be "meaningless" under Wal-Mart’s
interpretation: If an employer need only consider m.~
employee with a disability for reassignment and
apply the same standards it applies to other appli-
cants for the new position, the reassignment la~L-
guage adds nothing to the ADA’s general prohibition
on discrimination. Id. at 21. Wal-Mart had argued
that doing anything more than considering the di,,~-
abled employee under the same standards would
impermissibly amount to providing that employee a
"preference." Id. at 20. But the district court noted
that this Court had rejected that "identical argu-
ment" in US Airways, Inc. v. Barnett, 535 U.S. 39],
397 (2002), which observed that "[b]y definition, a~Ly
special ’accommodation’ requires the employee 1~o
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treat an employee with a disability differently, i.e.,
preferentially." App., infra, at 20.

Because Huber was concededly "qualified" for the
Router position, the district court held that Wal-Mart
could not require her to compete with all other appli-
cants for the same position. Id. at 24. And because
Wal-Mart had not transferred Huber into that posi-
tion, or any other vacant, equivalent position, the
court concluded that the company had violated the

ADA. Id. at 24-26.

4. The Eighth Circuit reversed. Id. at 9. It noted
that the circuits to have decided the question "differ
with respect to the meaning of the reassignment
language under the ADA." Id. at 5. But unlike the
district court, the Eighth Circuit agreed with the
Seventh Circuit’s view. Id. at 6-8. The Eighth Circuit
held that "the ADA only requires Wal-Mart to allow
Huber to compete for the job, but the statute does not
require Wal-Mart to turn away a superior applicant."
Id. at 7. In reaching that conclusion, the court relied
on the Seventh Circuit’s pre-Barnett statement that
"’It]he contrary rule would convert a nondiscrimina-
tion statute into a mandatory preference statute.’" Id.
(quoting Hurniston-Keeling, 227 F.3d at 1028). The
Eighth Circuit did not attempt to reconcile its holding
with the EEOC’s interpretation of the reassignment
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requirement in the ADA regulations.1 Because "Huber
was treated exactly as all other candidates were
treated for the Wal-Mart job opening, no worse and[
no better," the Eighth Circuit concluded that the;
company provided all the accommodation that was
required. Id. at 9.

Huber sought rehearing and rehearing en banc.
The Eighth Circuit denied her petition, but only four
of the eleven active circuit judges actually voted fo~."
that result. Id. at 27-28. Three judges did not partici-
pate, and four judges (Judges Murphy, Bye, Mello~;
and Smith) dissented. Id. Judge Murphy spoke for
the four dissenters:

Because the panel’s opinion renders a statu-
tory provision in the ADA superfluous, over-
looks EEOC guidance, and is contrary to the
Supreme Court’s admonition in US Airways,
Inc. v. Barnett, 535 U.S. 391 (2002), that
preferences are a valid means to achieve the
statutory goals, I respectfully dissent from
the denial of an en banc rehearing of this
case.

Id. at 28.

~ Huber had called the court’s attention to the relevant
EEOC pronouncements in both her brief and oral argument
before the Eighth Circuit.



REASONS FOR GRANTING THE WRIT

The Eighth Circuit acknowledged that its holding
conflicted with the Tenth Circuit’s holding in Smith v.
Midland Brake, Inc., 180 F.3d 1154 (10th Cir. 1999)
(en banc). See App., infra, at 5-8. And although the
Eighth Circuit denied it, see id. at 6 n.2, its holding

also conflicted with the District of Columbia Circuit’s
holding in Aka v. Washington Hosp. Center, 156 F.3d
1284 (D.C. Cir. 1998) (en bane). There is now an
intractable split in the circuits on the interpretation
of the ADA’s "reassignment" requirement, with the
Seventh and Eighth Circuits lined up on one side and
the Tenth and District of Columbia Circuits lined up
on the other. Moreover, the judges who dissented from
the denial of en bane rehearing correctly observed
that the Eighth Circuit’s ruling "renders a statutory
provision in the ADA superfluous, overlooks EEOC
guidance, and is contrary to the Supreme Court’s
admonition in US Airways, Inc. v. Barnett, 535 U.S.
391 (2002), that preferences are a valid means to
achieve the statutory goals." App., infra, at 28. This
Court should grant certiorari to resolve the conflict
in the circuits and make clear, in accordance with
the EEOC’s interpretation, that the "reassignment"
language cannot be satisfied by merely permitting a
disabled incumbent employee to compete with the
rest of the world for a vacant, equivalent position.

Even if the Court does not set the case for ple-
nary review, it should grant certiorari, vacate the
Eighth Circuit’s judgment, and remand for further
proceedings. Twelve days after the Eighth Circuit
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issued the decision under review, this Court issued its
decision in Long Island Care at Home, Ltd. v. Coke,
127 S. Ct. 2339 (2007). In Long Island Care, the
Court emphasized that "an agency’s interpretation of
its own regulations is controlling unless plainly
erroneous or inconsistent with the regulations being
interpreted." Id. at 2349 (internal quotation mark~,~
omitted). The Eighth Circuit not only disregarded the
statutory text but also entirely ignored the EEOC’~,~
interpretation of the Commission’s own "reasonable
accommodation" regulations - an interpretation tha~
is in direct conflict with the court’s decision. Had the
Eighth Circuit heeded the principle of deference
articulated in Long Island Care, it could not haw~
done so.

The Eighth Circuit Incorrectly Decided an
Important Question of Law on Which the
Circuits are in Conflict

There is a Longstanding Conflict in the
Circuits Regarding the Interpretation
of the ADA’s Requirement of ’~Reassign-
ment" as a Reasonable Accommodation

As both the district court and the Eighth Circuit
acknowledged, App., infra, at 5, 15, this case impli-
cates a longstanding conflict in the circuits. In revers-
ing the district court’s judgment of liability, the
Eighth Circuit held that the ADA "does not require a~.~
employer to reassign a qualified disabled employee to
a vacant position when such a reassignment would
violate a legitimate nondiscriminatory policy of the
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employer to hire the most qualified candidate." Id. at
8. By requiring "reassignment" as a form of reason-
able accommodation, the court held, "the ADA only
requires Wal-Mart to allow Huber to compete for the
job, but does not require Wal-Mart to turn away a
superior applicant." Id. at 7. In so holding, the court
expressly relied on the Seventh Circuit’s decision in
EEOC v. Humiston-Keeling, Inc., 227 F.3d 1024 (7th
Cir. 2000), which held that "the ADA does not require
an employer to reassign a disabled employee to a job
for which there is a better applicant." Id. at 1029.
Quoting Humiston-Keeling, the Eighth Circuit rea-
soned that "It]he contrary rule would convert a non-
discrimination statute into a mandatory preference
statute." App., infra, at 7.

But the holdings of the Seventh and Eighth
Circuits directly conflict with holdings of the Tenth
and District of Columbia Circuits. In Smith, supra,
the plaintiff argued that his employer violated the
ADA by refusing to reassign him to various vacant
positions within the company; the en banc Tenth
Circuit reversed the district court’s grant of summary
judgment to the employer. See Smith, 180 F.3d at
1179-1181. In reaching its decision, the Tenth Circuit
specifically rejected the argument "that the reas-
signment duty imposed by the ADA is no more than a
duty merely to consider without discrimination a
disabled employee’s request for reassignment along
with all other applications the employer may receive
from other employees or job applicants for a vacant
position." Id. at 1164. That argument, the court
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concluded, "does violence to the literal meaning of the;
word reassignment" and "would render the reassign-
ment language in 42 U.S.C. § 12111(9) a nullity." Id.
Instead, the Tenth Circuit held that "the reassign-
ment obligation must mean something more thar.~
merely allowing a disabled person to compete equally
with the rest of the world for a vacant position." 180
F.3d at 1165. It endorsed the EEOC’s statement thal~
"[r]eassignment means that the employee gets the
vacant position if s/he is qualified for it. Otherwise
reassignment would be of little value and would
not be implemented as Congress intended." Id. al~
1166-1167 (internal quotation marks omitted). By
endorsing the precise argument the Tenth Circuil~
rejected, the Eighth Circuit brought itself squarely
into conflict with the Smith holding. Indeed, the
Eighth Circuit itself acknowledged the conflict. See
App., infra, at 5-8.

The Eighth Circuit’s holding also conflicts with
the holding in Aka, supra. The Aka plaintiff, whose
disability prevented him from performing his original
job, argued that his employer violated the ADA by
refusing to transfer him to various vacant position,s
for which he was qualified. See Aka, 156 F.3d at 1287-
1288. The district court granted summary judgment
to the employer, but the en banc D.C. Circuit re-
versed. See id. at 1306. As had the Tenth Circuit, the
Aka court specifically rejected the argument that the
"only right" created by the ADA’s reassignment lan-
guage is "to be treated like any other applicant for
[the] position" sought in reassignment. Id. at 1303’,.
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The D.C. Circuit held that "the word ’reassign’ must
mean more than allowing an employee to apply for a
job on the same basis as anyone else." Id. at 1304. It
reasoned that "the core word ’assign’ implies some
active effort on the part of the employer," and that
"the ADA’s reference to reassignment would be re-
dundant" if "a disabled employee is never entitled to
any more consideration for a vacant position than an
ordinary applicant." Id.

The Eighth Circuit denied that its ruling con-
flicted with Aka. See App., infra, at 6 n.2. As the
Eighth Circuit read Aka, that case holds only that
"’allow[ing] the disabled employee to submit his
application along with all of the other candidates’" is
insufficient, but it says nothing about when an em-
ployer must actually reassign such an employee. Id.
(quoting Aka, 156 F.3d at 1305). But Aka cannot be
read so narrowly. The D.C. Circuit specifically held
that an employer cannot satisfy its reassignment
obligations by "treat[ing]" the disabled employee "like
any other applicant for [the new] position" and giving
her the same "consideration for a vacant position [as]
an ordinary applicant." Aka, 156 F.3d at 1303, 1304.
The Eighth Circuit held precisely the opposite: that
the ADA requires only "a legitimate nondiscrimina-
tory policy of the employer to hire the best candi-
date," App., infra, at 8; and that Wal-Mart had
satisfied its reassignment obligations because "Huber
was treated exactly as all other candidates were
treated for the Wal-Mart job opening, no worse and
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no better." Id. at 9. That holding cannot be squared
with Aka.

In addition to the direct conflicts with the deci.-
sions of the Tenth and District of Columbia Circuits:,
the Eighth Circuit’s decision stands in tension with
the decisions of a number of other courts of appeals.
The Third Circuit, for example, has held that a "dis.-
ability-neutral rule" cannot automatically defeat the
ADA’s reassignment obligation. Shapiro v. Township

of Lakewood, 292 F.3d 356, 360-361 (3d Cir. 2002)
(Alito, J.). That holding conflicts with the rationale
employed by the Eighth Circuit here - that a "legiti.-
mate nondiscriminatory policy" defeats the reassign.-
ment obligation. App., infra, at 8. And the Second,
Third, Sixth, and Ninth Circuits have described
the reassignment duty in mandatory terms - term~,~
inconsistent with the Eighth Circuit’s holding that an
employer need do no more than allow the employee to
compete for a new position on the same basis as all
other applicants.2

~ For example, in Jackan v. New York State Dep’t of Labor’,

205 F.3d 562, 565 (2nd Cir.), cert. denied, 531 U.S. 931 (20001,,
the Second Circuit rejected the employer’s argument that
"individuals who are unable to perform the duties of their
current positions cannot require their employers to transfer
them to other vacant positions which they are capable of per-
forming." The court concluded, to the contrary, that "[i]f Jackma
can establish that there was a vacant position into which he
could have been transferred pursuant to then-existing civ/1
service rules whose duties he could have performed, he may
claim the protection of the ADA." Id. at 565-566. In Mengine v.

(Continued on following page)



15

The Eighth Circuit’s decision thus implicates a
longstanding conflict in the circuits. And it is a con-
flict with real consequences. A company with opera-
tions in the Eighth and Tenth Circuits is now subject
to two different and inconsistent rules governing its
treatment of employees who acquire disabilities while
working for them. An employee with a disability in
Kansas City, Missouri, has lesser rights under the
ADA than an employee with a disability in Kansas
City, Kansas. That state of affairs intolerably under-
mines Congress’s express purpose "to provide a clear
and comprehensive national mandate for the elimina-
tion of discrimination against individuals with dis-
abilities." 42 U.S.C. § 12101(b)(1) (emphasis added).

Runyon, 114 F.3d 415 (3rd Cir. 1997), the Third Circuit similarly
stated that "an employer has a duty to reassign a disabled
employee if an already funded, vacant position at the same level
exists." Id. at 419. (Mengine interpreted Section 504 of the
Rehabilitation Act, 29 U.S.C. § 794, which since 1992 has
imposed identical obligations as the ADA. See 29 U.S.C.
§ 794(d).) In Bratten v. SSI Servso, Inc., 185 F.3d 625 (6th Cir.
1999), the Sixth Circuit declared that "[t]he ADA plainly states
that re-assignment" - not consideration for reassignment - "may
be required to reasonably accommodate a worker with a disabil-
ity." Id. at 634. And in Dark v. Curry County, 451 F.3d 1078 (9th
Cir. 2006), cert. denied, 127 S. Ct. 1252 (2007), the Ninth Circuit
favorably cited the Tenth Circuit’s decision in Smith and held
that a plaintiff"is a qualified individual under the ADA if he can
perform the essential functions of a reassignment position, with
or without reasonable accommodation, even if he cannot perform
the essential functions of the current position." Id. at 1089
(brackets and internal quotation marks omitted).
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This Court should grant the writ of certiorari to
resolve the conflict.

B. The Eighth Circuit’s Decision Conflicts~
with the ADA’s Plain Text, This Court’s~
Decision in Barnett, and the EEOC’s Di-.
rectives

1. The Eighth Circuit’s ruling disregards the
plain import of the ADA’s reassignment language..
The statute lists "reassignment" - not "the opportu-.
nity to apply for reassignment" - as a reasonable;
accommodation. 42 U.S.C. § 12111(9)(B). The Eighth
Circuit’s interpretation of that language would render
it superfluous. If the inclusion of the "reassignment"
phrase in § 12111(9)(B) requires only that an em-
ployee with a disability be treated "no worse and no
better" than "all other candidates" who apply for a
vacant position, App., infra, at 9, that language adds
nothing to the general prohibition against disparate
treatment in 42 U.S.C. § 12112(a). This Court has
repeatedly "cautioned against reading a text in a way
that makes part of it redundant." National Assn. of
Home Builders v. Defenders of Wildlife, 127 S. Ct.
2518, 2536 (2007).

Moreover, by reading the ADA’s reassignment
language as merely adopting an antidiscrimination
rule, the Eighth Circuit’s decision disregards Con-
gress’s express declaration that reassignment is

a form of "reasonable accommodation." 42 U.S.C.
§ 12111(9). This Court has emphasized that the
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accommodation requirement demands that employers
do more than simply refrain from disparate treat-

ment. See Barnett, 535 U.S. at 397-398; Board of
Trustees v. Garrett, 531 U.S. 356, 372-373 (2001). And
indeed, none of the other examples of accommoda-
tions listed in 42 U.S.C. § 12111(9)(B) ("job restruc-
turing, part-time or modified work schedules,"
"acquisition or modification of equipment or devices,"
etc.) could be subject to the proviso that an employer
can withhold the accommodation based on a "legiti-
mate nondiscriminatory policy." Cf. App., infra, at 8.
As this Court has explained, "[m]any employers will
have neutral rules governing the kinds of actions
most needed to reasonably accommodate a worker
with a disability." Barnett, 535 U.S. at 398. If the
accommodation requirement were limited to cases in
which the employer’s failure to accommodate consti-
tuted disparate treatment, "the ’reasonable accom-
modation’ provision could not accomplish its intended
objective." Id. at 397. The ADA’s text provides no
basis for treating reassignment any differently from
the other accommodations listed in Section
12111(9)(B). Cf. Gustafson v. Alloyd Co., Inc., 513 U.S.
561,574-575 (1995) (terms in a statutory list are to be
construed similarly to one another).

The Eighth Circuit did not follow the plain
import of the ADA’s text, because it agreed with
the Seventh Circuit that doing so "would convert a
nondiscrimination statute into a mandatory prefer-
ence statute." App., infra, at 7 (quoting Humiston-
Keeling, 227 F.3d at 1028). But this Court rejected the
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identical argument in Barnett: "While linguistically
logical, this argument fails to recognize what the Act
specifies, namely, that preferences will sometimes
prove necessary to achieve the Act’s basic equa]i
opportunity goal." Barnett, 535 U.S. at 397. The
Court noted that "[b]y definition any special ’accom-.
modation’ requires the employer to treat an employee
with a disability differently, i.e., preferentially." Id..
The Eighth Circuit’s ruling flies in the face of Barnet~~,

and calls out for this Court’s review.3

2. The Eighth Circuit’s ruling also disregards
the history of the ADA’s reassignment provision. The
principle applied by the Eighth Circuit - that an
employer has no duty to reassign an employee with a

3The Eighth Circuit attempted to draw support from
Barnett’s holding that a reassignment that would violate the
terms of an established seniority system is ordinarily not a
reasonable accommodation. See App., infra, at 8. But, contrary
to the Eighth Circuit’s suggestion, id., Barnett did not hold that
a "legitimate nondiscriminatory policy" can trump the reason-
able accommodation of reassignment - to the contrary, the Court
directly rejected that argument. See Barnett, 535 U.S. at 397-
398. Rather, the Court relied on labor-relations concerns that
are uniquely salient in the context of seniority systems - that
those systems create "expectations of consistent, unifor~a
treatment," that they "include an element of due process," an,J
that they "encourage employees to invest in the employing
company." Id. at 404 (internal quotation marks omitted). And
the Court held that a reassignment that would trump a seniority
system might be a required accommodation in some circum-
stances, see id. at 405 - a holding that is inconsistent with the
Eighth Circuit’s holding that a nondiscriminatory policy auto-
matically renders reassignment an unreasonable accommoda-
tion.
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disability so long as it treats her the same as "all
other candidates" for the new position, App., infra, at
9 - is precisely the principle that lower courts applied
under the Rehabilitation Act and that Congress
overturned by adding the reassignment language to
the ADA.

At the time the ADA was enacted, neither the
Rehabilitation Act nor its implementing regulations
listed reassignment as a possible reasonable accom-

modation. See Gile v. United Airlines, Inc., 95 F.3d
492, 496-497 (7th Cir. 1996) (discussing the law prior

to 1992, when the Rehabilitation Act was amended to
incorporate the ADA’s standards of liability). Courts
applying the Rehabilitation Act therefore concluded
that there was nothing in the statute or its "regula-
tions to suggest that reasonable accommodation
requires an agency to reassign an employee to an-
other position." Carter v. Tisch, 822 F.2d 465, 468 (4th
Cir. 1987) (quoting Carry v. Carlin, 623 F. Supp. 1181,
1189 (D. Md. 1985)). Rather, an employer was re-
quired to find a new position for an employee with a
disability only in those cases where the failure to do
so constituted disparate treatment: "[A]n employer is
not required to find alternative employment for an
employee who cannot perform his job unless the
employer normally provides such alternative em-
ployment under its existing policies." Id. at 467;
accord Griffin v. Defense Mapping Agency, 864 F.2d
1579, 1580-1581 (Fed. Cir. 1989). Any duty to find an
alternative position under these cases was purely a
product of the statute’s general nondiscrimination
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rule and was "wholly independent of the "reasonable
accommodation’ requirement." Guillot v. Garrett, 970
F.2d 1320, 1327 (4th Cir. 1992) (emphasis in original).

By including "reassignment to a vacant position"
in the definition of "reasonable accommodation," 42
U.S.C. § 12111(9)(B), Congress made clear that the;
holdings in those cases that rejected "reassign[ment]"
as an accommodation under the Rehabilitation Acl~
could not apply to the ADA. Congress’s decision to
depart from the Rehabilitation Act in this respect i~,~
particularly notable. The ADA’s operative terms are
based largely on the equivalent terms in the Rehabili-
tation Act. See Bragdon v. Abbott, 524 U.S. 624, 631-
632 (1998). Indeed, Congress directed the courts "to
construe the ADA to grant at least as much protection
as provided by" the Rehabilitation Act and its accom-
panying regulations. Id. at 632; see 42 U.S.C.
§ 12201(a). In the rare instances in which Congrest~
departed from the Rehabilitation Act, those depar-
tures must be given effect. By failing to give effect to
Congress’s addition of the reassignment language to
the ADA’s accommodation definition, the Eighth
Circuit’s decision contravenes Congress’s clear intent.
This Court should grant certiorari to ensure that
Congress’s intent prevails.

3. The Eighth Circuit’s interpretation of the
reassignment language also conflicts with the EEOC’s
interpretation of its "reasonable accommodation."
regulations. The EEOC is the agency that adminis-
ters and enforces Title I of the ADA. Pursuant to
express statutory direction, 42 U.S.C. § 12116, the
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EEOC has promulgated regulations implementing
the ADA’s "reasonable accommodation" requirement.
See 29 C.F.R. §§ 1630.2(o), 1630.9; see Chevron
U.S.A., Inc. v. Echazabal, 536 U.S. 73, 78-87 (2002)
(EEOC regulations implementing ADA Title I are

entitled to Chevron deference).

The Commission has interpreted those regula-
tions as requiring that employees with disabilities be
reassigned whenever they are "qualified" for the
vacant position: "Employers should reassign the
individual to an equivalent position, in terms of pay,
status, etc., if the individual is qualified, and if the
position is vacant within a reasonable amount of
time." 29 C.F.R. Part 1630, App. § 1630.2(o). The
Commission has emphasized that the reassignment
requirement "means that the employee gets the
vacant position if s/he is qualified for it. Otherwise,
reassignment would be of little value and would not

be implemented as Congress intended." Reasonable
Accommodation and Undue Hardship Under the
Americans with Disabilities Act, EEOC Enforcement
Guidance No. 915.002 (Oct. 17, 2002). The Commis-
sion rejected the suggestion that the reassignment
duty requires only "that the employee be permitted to
compete for a vacant position." Id. Instead, it has
specifically declared that "[t]he employee does not
need to be the best qualified individual for the posi-
tion in order to obtain it as a reassignment." Id.

Without even citing the EEOC’s pronouncements
and in direct conflict with them, the Eighth Circuit
held that an employee with a disability has no right
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to reassignment unless she is "the most qualified
candidate." App., infra, at 8. But the Eighth Circuit
should not have so lightly disregarded the Commis-
sion’s position. As this Court recently emphasized~,
"an agency’s interpretation of its own regulations is
controlling unless plainly erroneous or inconsistent
with the regulations being interpreted." Long Island
Care, 127 S. Ct. at 2349 (internal quotation marks
omitted). As interpretations of the Commission’s
regulations, the EEOC pronouncements on reassign-
ment are therefore entitled to "controlling" weight.
And even if they were not, they would still "constitute
a body of experience and informed judgment to which
courts and litigants may properly resort for guid-
ance." Bragdon, 524 U.S. at 642 (internal quotation
marks omitted). The Commission’s expertise in
employment relations and experience with the labo:r
market strongly supports its conclusion that the
reassignment duty "would be of little value" if it
required only "that the employee be permitted to
compete for a vacant position." Reasonable Accommo-
dation and Undue Hardship, supra. The Eighth
Circuit erred in disregarding that conclusion, and it
effectively invalidated the EEOC’s regulatory pro-
nouncements throughout its seven-state jurisdiction..
Certiorari is necessary to correct that error.



23

II. This Court’s Decision in Long Island Care,
Issued Twelve Days After the Eighth Cir-
cuit’s Ruling, is an Intervening Develop-
ment That May Determine the Outcome of
this Litigation

Even if the Court does not set the case for ple-
nary review, it should grant the writ of certiorari,
vacate the Eighth Circuit’s judgment, and remand for
further consideration in light of Long Island Care,
supra. In Long Island Care, 127 S. Ct. at 2349 - a
case decided twelve days after the Eighth Circuit
issued its judgment - this Court emphasized the
deference that is due to an agency’s interpretation of
its own regulations. This Court accorded "controlling"
weight to "an ’Advisory Memorandum’ issued only to
internal Department [of Labor] personnel and which
the Department of Labor appear[ed] to have written
in response to" the very litigation that was before the
Court. Id.

Had this Court’s opinion in Long Island Care
been issued before the Eighth Circuit decided this
case, the court of appeals could not have disregarded
the EEOC’s interpretation of its regulations. That
interpretation - which directly conflicts with the
Eighth Circuit’s decision - was first developed in the
interpretive guidance publicly issued as an appendix
to the EEOC’s regulations in 1991. See 29 C.F.R. Part
1630, App. § 1630.2(o). It was further developed in
publicly available enforcement guidance that was
originally issued in 1999 and then amended, in
response to this Court’s Barnett decision, in 2002. See
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Reasonable Accommodation and Undue Hardship,
supra. If the purely internal advisory memorandum
prepared in response to the Long Island Care litiga-.
tion was "controlling," surely the EEOC’s well settled
and widely promulgated interpretation of the reas-.
signment duty in its ADA regulations carries the
same weight.

But Long Island Care had not been decided when
the Eighth Circuit issued its ruling, and the court of
appeals did not even cite the EEOC’s longstanding
interpretation of the reassignment duty. Accordingly;
this is a textbook case for an order granting certio.-
rari, vacating, and remanding. This Court’s decision
in Long Island Care is an "intervening develop-
ment[]" (or a "recent development[]" that "the court
below did not fully consider") that "reveal[s] a rea-
sonable probability that the decision below rests upon
a premise that the lower court would reject if given
the opportunity for further consideration." Lawrenc,z
v. Chater, 516 U.S. 163, 167 (1996). Because the
Eighth Circuit did not have a full opportunity to
consider the import of Long Island Care, and that
precedent may well dispose of this litigation by re-
quiring the court to defer to the EEOC’s pronounce-
ments, this Court should grant the writ of certiorari,
vacate the judgment below, and remand for further
consideration of that case.
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The petition
granted and the
alternative, the

CONCLUSION

for writ of certiorari should be
case set for plenary review. In the
Court should grant the petition,

vacate the Eighth Circuit’s judgment, and remand for
further consideration in
supra.
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