
No. 07-2

33n ~e ~reme ~ourt o[ tb~ i~nite~ ~btate~

JOYCE LIVESTOCK COMPANY, PETITIONER

v.

UNITED STATES OF AMERICA

LU RANCHING COMPANY, PETITIONER

V.

UNITED STATES OF AMERICA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE IDAHO SUPREME COURT

BRIEF FOR THE UNITED STATES IN OPPOSITION

PAUL D. CLEMENT
Solicitor General

Counsel of Record
RONALD J. TENPAS

Acting Assistant Attorney
General

ELIZABETH ANN PETERSON
ELLEN J. DURKEE

Attorneys

Department of Justice
Washington, D.C. 20530-0001
(202) 514-2217





QUESTION PRESENTED

Whether the United States waived its sovereign im-
munity against potential imposition of an attorney’s fee
award by a state court in a general stream adjudication
under the McCarran Amendment, 43 U.S.C. 666.

(I)



Blank Pa~e



TABLE OF CONTENTS
Page

Opinions below ........................................1
Jurisdiction ........................................... 1
Statement ............................................ 2
Argument ............................................ 7
Conclusion .......................................... 17

TABLE OF AUTHORITIES

Cases:

Ardestani v. INS, 502 U.S. 129 (1991) .................9

Block v. North Dakota, 461 U.S. 273 (1983) .............9

Cox Broad. Corp. v. Cohn, 420 U.S. 469 (1975) ..........8

Kennecott Copper Corp. v. State Tax Comm’n,
327 U.S. 573 (1946) ............................6, 12

Orffv. United States, 545 U.S. 596 (2005) ..............9

Pierce v. Underwood, 487 U.S. 552 (1988) .............15

Ruckelshaus v. Sierra Club, 463 U.S. 680 (1983) .........9

Scarborough v. Principi, 541 U.S. 401 (2004) ........2, 12

Small v. United States, 544 U.S. 385 (2005) ............11

State v. Morros, 766 P.2d 263 (Nev. 1988) .............16

United States Dep’t of the Treasury v. Hood, 699 P.2d
98 (Nev. 1985) ................................7, 14

United States v. Idaho ex rel. Director, Idaho Dep’t of
Water Res., 508 U.S. 1 (1993) ......................9

United States v. King, 395 U.S. 1 (1969) ................9

United States v. Mitchell, 445 U.S. 535 (1980) ...........9

(III)



IV

Statutes and rule: Page

Act of Aug. 5, 1985, Pub. L. No. 99-80, § 2(c)(2),
99 Stat. 185 ......................................11

Equal Access to Justice Act, 28 U.S.C. 2412:

28 U.S.C. 2412(a) .................................10
28 U.S.C. 2412(a)(11~ ..............................2
28 U.S.C. 2412(d) ..............................2, 10
28 U.S.C. 2412(d)(1)(A) ................2, 10, 13, 14, 15
28 U.S.C. 2412(d)(2)(F) .......................3, 6, 11

McCarran Amendment, 43 U.S.C. 666 ..............3, 13
43 U.S.C. 666(a) ............................3, 13, 14

Taylor Grazing Act, 43. U.S.C. 315 et seq ................4
28 U.S.C. 451 .......................................11
28 U.S.C. 1257 ......................................8
28 U.S.C. 1257(a) ...................................8
28 U.S.C. 1920 .................................2, 3, 10
Idaho Code § 42-1406A (2003) ........................3
Idaho Code § 12-121 (2004) ...........................5
Idaho R. Civ. P. 54(e)(1) .............................5

Miscellaneous:

H.R. Rep. No. 1418, %th Cong., 2d Sess. (1980) ........12
H.R. Rep. No. 120, 99th Cong., 1st Sess. (1985) ........12



Sn   reme  aurt at  lnite   tate 

No. 07-2

JOYCE LIVESTOCK COMPANY, PETITIONER

7).

UNITED STATES OF AMERICA

LU RANCHING COMPANY, PETITIONER

V.

UNITED STATES OF AMERICA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE IDAHO SUPREME COURT

BRIEF FOR THE UNITED STATES IN OPPOSITION

OPINIONS BELOW

The opinions of the Idaho Supreme Court (Pet. App.
1-42, 43-53) are reported at 156 P.3d 502 and 156 P.3d
590. The opinions of the District Court of the Fifth Judi-
cial District for Idaho (Pet. App. 54-67, 68-114, 115-131,
132-199,200-237) are unreported.

JURISDICTION

The judgments of the Idaho Supreme Court were
entered on February 9, 2007. Petitions for rehearing
were denied on March 30, 2007 (Pet. App. 238-239,240-
241). The petition for a writ of certiorari was filed on

(1)
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June 27, 2007. This Cc.urt’s jurisdiction is invoked under
28 U.S.C. 1257(a).

STATEMENT

Petitioners seek review of the Idaho Supreme
Court’s decisions in two companion cases affirming the
trial court’s denial of petitioners’ requests for the award
of attorney’s fees incurred in the Snake River Basin Ad-
judication (SRBA), a general stream adjudication in the
Idaho state courts. Petitioners sought attorney’s fees
under both state law and the federal Equal Access to
Justice Act (EAJA), 28 U.S.C. 2412(d). In this Court,
petitioners challenge the EAJA determination.

1. EAJA waives tl~.e United States’ sovereign immu-
nity and authorizes the payment of costs and attorney’s
fees to a prevailing party in an action by or against the
United States in limited circumstances. See Scarbo-
rough v. Principi, 541 U.S. 401,404-405 (2004). EAJA
provides in part:

Except as otherwise specifically provided by statute,
a court shall award to a prevailing party other than
the United States fees and other expenses, in addi-
tion to any costs awarded pursuant to subsection (a),
incurred by that party in any civil action * * *
brought by or against the United States in any court
having jurisdiction of that action, unless the court
finds that the posit~ion of the United States was sub-
stantially justified or that special circumstances
make an award unjust.

28 U.S.C. 2412(d)(1)(A). The referenced subsection (a),
in turn, authorizes under some circumstances "a judg-
ment for costs, as enumerated in section 1920 of this ti-
tle," by "any court having jurisdiction of" certain ac-
tions. 28 U.S.C. 2412(a)(1). Section 1920 provides that
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"[a] judge or clerk of any court of the United States may
tax as costs [specified types of expenses]." 28 U.S.C.
1920 (emphasis added). EAJA also provides that the
term "’court’ includes the United States Court of Fed-
eral Claims and the United States Court of Appeals for
Veterans Claims." 28 U.S.C. 2412(d)(2)(F).

2. The State of Idaho commenced the SRBA in
1987, pursuant to Idaho Code § 42-1406A (2003), to de-
termine all rights to water within the Snake River Ba-
sin. Gov’t Idaho Supreme Court Br. in No. 32279, at 2
(Gov’t Idaho Sup. Ct. Br.). In 1988, the State joined the
United States in the litigation pursuant to the McCarran
Amendment, 43 U.S.C. 666, which provides in part that
"[c]onsent is given to join the United States as a defen-
dant in any suit * * * for the adjudication of rights to
the use of water of a river system or other source," and
that "[t]he United States, when a party to any such suit,
shall * * * be deemed to have waived any right to
plead that the State laws are inapplicable or that the
United States is not amenable thereto by reason of its
sovereignty." 43 U.S.C. 666(a). Gov’t Idaho Sup. Ct. Br.
2. The Amendment, however, limits that waiver of soy-
ereign immunity by specifying that the United States
"shall be subject to the judgments, orders, and decrees
of the court having jurisdiction, and may obtain review
thereof, in the same manner and to the same extent as
a private individual under like circumstances: Provided,
That no judgment for costs shall be entered against the
United States in any such suit." 43 U.S.C. 666(a).

3. a. Joyce Livestock is a sub-case within the SRBA
in which the Joyce Livestock Co. (Joyce) and the United
States filed overlapping claims to instream stockwater
rights in Jordan Creek for use on the federal public
lands abutting the Creek. Pet. App. 2-3. Since 1934,
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these lands have been managed and administered by the
United States through the Bureau of Land Management
(BLM) for grazing pursuant to the Taylor Grazing Act,
43 U.S.C. 315 et seq. Gov’t Idaho Sup. Ct. Br. 1. Joyce
argued that prior owners of its private "base ranch" land
had appropriated instream stockwater rights on public
lands before the enactment of the Taylor Grazing Act by
allowing their livestock to roam and forage on public
lands. See Pet. App. 85-86. Joyce further contended
that the prior owners transferred the stockwater rights
used on federal land to Joyce through general appurte-
nance clauses in conveyances of private property located
miles away from the claimed places of use on federal
rangelands abutting Jordan Creek. See id. at 86.

On behalf of BLM, the United States disputed
Joyce’s claims and alsc, filed its own claims to the waters
of Jordan Creek, contending that federal ownership,
combined with BLM’s comprehensive management and
administration of the public lands used for grazing since
enactment of the Taylor Grazing Act in 1934, effected an
appropriation of instream stockwater rights. See Pet.
App. 3. BLM claimed the instream stoekwater rights in
order to ensure that tb.ose members of the public whom
BLM permits to use the public lands for grazing will
have a dependable source of water for livestock water-
ing. Gov’t Idaho Sup. ,St. Br. 1-2. As part of the SRBA
process, the Idaho Department of Water Resources rec-
ommended that BLM’s claims be decreed. Id. at 3.

b. Following a trial, a Special Master recommended
decreeing to BLM its claims and denying Joyee’s claim.
Pet. App. 3. The District Court for the Fifth Judicial
District of Idaho, however, disallowed BLM’s claims and
decreed Joyee’s claim with an April 26, 1935, priority
date based on the appropriation of an instream stock-



water right by one of Joyce’s predecessors-in-interest.
Id. at 68-114. The district court recognized that addi-
tional findings would have to be made with respect to
the places of use for Joyce’s claim, but it certified its
judgment as final for purposes of appeal. Id. at 114.

The district court further found that Joyce was not
entitled to an award of attorney’s fees under either
EAJA or state statutes that allow a court to award attor-
ney’s fees if it finds that a "case was brought, pursued or
defended frivolously, unreasonably or without founda-
tion." Idaho R. Civ. P. 54(e)(1); see Idaho Code § 12-121
(2004). Pet. App. 54-67. The court determined that,
although Joyce was a prevailing party, it was not enti-
tled to fees because the United States’ position "at all
times had a reasonable basis in the law," the United
States had shown that its position ’%vas, at all times, sub-
stantially justified," id. at 66, and in "no instance" had
the United States "asserted or defended any matter
frivolously, unreasonably or without foundation," id. at
63-64. The court explained that "[t]he ’bottom-line’ in
this matter is that the issues pertaining to the ownership
of stockwater rights on the public domain are not well
settled," especially considering that "the resolution of
these issues is conflicting among other states." Id. at 64
(footnote omitted).

c. Joyce and the United States both appealed. The
Idaho Supreme Court upheld Joyce’s water-rights claim,
rejected the United States’ water-rights claims, re-
manded to the district court for redetermination of the
priority date for Joyce’s claim, affirmed the district
court’s denial of attorney’s fees, and denied attorney’s
fees incurred in the appeal. Pet. App. 1-42.

Applying the principles that a waiver of sovereign
immunity must be unequivocally expressed and strictly
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construed in favor of the United States, the Idaho Su-
preme Court held that EAJA does not authorize state
courts to award attc,rney’s fees against the United
States. Pet. App. 33-34. The Court considered EAJA’s
reference to "any court having jurisdiction" analogous
to the statute at issc~e in Kennecott Copper Corp. v.
State Tax Commission, 327 U.S. 573 (1946). Pet.
App. 33-34. In Kennecott, the Idaho court explained,
this Court "held that a Utah statute authorizing actions
to recover taxes to be brought against the state ’in
any court of competent jurisdiction’" authorized only
actions in state, not federal, courts, because it did not
unequivocally waive the State’s immunity from suit in
federal court. Ibid. The Idaho Supreme Court also em-
phasized that EAJA provides that "’court’ includes
the United States Court of Federal Claims and the
United States Court of Appeals for Veterans Claims,"
and "had the Congress intended that the word ’court’
also include state courts, it undoubtedly would have ex-
pressly included them." Id. at 34 (quoting 28 U.S.C.
2412(d)(2)(F)).

The Idaho Supreme Court also denied attorney’s fees
under state law because "[t]here was at least one legiti-
mate issue of law presented" that the court had not pre-
viously addressed: "whether instream water rights in
water sources not located on the appropriator’s land
could be appurtenant to the appropriator’s real prop-
erty." Pet. App. 32; see id. at 41.

4. LU Ranching involves the United States’ objec-
tions to LU Ranching’s claims to stockwater rights on
federal land. Pet. App. 44. As in Joyce, the district
court held that prior owners of privately owned property
had appropriated stockwater rights on federal land by
using the land for grazing, and had transferred those
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rights in appurtenance clauses in deeds to non-adjacent
"base ranch" properties. Id. at 155-173. The district
court also denied LU Ranching’s request for attorney’s
fees under state and federal law because the United
States’ position was substantially justified and not frivo-
lous. Id. at 127-129.

As in Joyce, the Idaho Supreme Court affirmed ex-
cept with respect to the priority dates for the claims.
Pet. App. 43~53. The Idaho Supreme Court also denied
LU Ranching’s request for attorney’s fees under state
law and EAJA for the same reasons it had denied
Joyce’s attorney’s fees request. Id. at 52-53.

ARGUMENT

The Idaho Supreme Court’s ruling that EAJA does
not unequivocally waive the United States’ sovereign
immunity from attorney’s fee liability in state court is
correct. The Nevada Supreme Court’s 22-year-old deci-
sion in United States Dep’t of Treasury v. Hood, 699
P.2d 98 (1985), does not present a sufficiently clear con-
flict to warrant review of the decisions below, especially
considering that Hood was not a McCarran Amendment
case, and Congress has subsequently enacted amend-
merits to EAJA that the Idaho Supreme Court relied on
here. Moreover, the issue has not recurred with suffi-
cient frequency to call for this Court’s review. And peti-
tioners could not recover fees here in any event, be-
cause, as the state district court concluded, the United
States’ position in these cases was substantially justi-
fled.

1. Because the Idaho Supreme Court remanded for
further proceedings, see Pet. App. 42, 53, the threshold
jurisdictional question is whether that court’s interlocu-
tory decisions should be considered "final," and thus



subject to this Court’s. review under 28 U.S.C. 1257(a).
There is an exception to Section 1257(a)’s finality re-
quirement for cases ir~ which "the federal issue, finally
decided by the highest court in the State, will sur-
vive and require deci~,ion regardless of the outcome of
future state-court proceedings." Cox Broad. Corp. v.
Cohn, 420 U.S. 469, 480 (1975). Here, the state supreme
court finally determined that it may not award fees un-
der EAJA. Pet. App. i:~4, 52.

The court remanded, however, for reconsideration of
the priority date of some of petitioners’ water-rights
claims. Pet. App. 42, 53. And when the district court
certified these cases :For appeal to the Idaho Supreme
Court, it recognized that additional findings would have
to be made with respect to the places of use for Joyce’s
claim. Id. at 114. It i~,~ at least possible that petitioners
will seek attorney’s fees based on the remand proceed-
ings, or that either party would argue during a future
stage of this case that the litigation on remand shed
light on whether the United States’ position in this liti-
gation as a whole was substantially justified. Thus, it is
not entirely clear whether the state supreme court’s
decision should be considered final for purposes of Sec-
tion 1257. Regardless of how this Court would decide
that jurisdictional question, however, the petition should
be denied for the rea~ons discussed below.

2. The Idaho Supreme Court correctly determined
that EAJA does not unequivocally waive the United
States’ sovereign immunity against liability for attor-
ney’s fees in this state court litigation. Pet. App. 33-34.
The McCarran Amendment removes any doubt on that
point.

a. As the Idaho Supreme Court recognized, and this
Court has repeatedly held, a waiver of sovereign immu-
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nity by the United States must be unequivocal, Pet. App.
33, and may not be implied, assumed, or based on ambi-
guity. Block v. North Dakota, 461 U.S. 273, 280 (1983);
United States v. Mitchell, 445 U.S. 535, 538 (1980);
United States v. King, 395 U.S. 1, 4 (1969). Further-
more, any waiver of sovereign immunity must be strictly
construed in favor of the United States. Orffv. United
States, 545 U.S. 596, 601-602 (2005). Indeed, this Court
has applied those very principles in another case from
the Idaho Supreme Court involving the Snake River
Basin Adjudication, holding that the United States can-
not be required to pay filing fees under state law when
it files its water rights claims. United States v. Idaho ex
rel. Director, Idaho Dep’t of Water Res., 508 U.S. 1, 6-8
(1993). The Court reasoned that because of those princi-
ples governing "waivers of sovereign immunity as to
monetary exactions," it has been "particularly alert" to
require a "specific waiver" before the United States may
be held liable, and it found no such waiver there. Id. at
8-9. Likewise here, there is no such "specific waiver" for
the fees petitioners seek to recover from the United
States in this round of the SRBA litigation.

b. Sovereign immunity generally bars recovery of
attorney’s fees from the federal government. Ruckels-
haus v. Sierra Club, 463 U.S. 680, 685 (1983). Thus,
while "EAJA renders the United States liable for attor-
ney’s fees for which it would not otherwise be liable, and
thus amounts to a partial waiver of sovereign immunity,"
that waiver "must be strictly construed in favor of the
United States." Ardestani v. INS, 502 U.S. 129, 137
(1991).

Read as a whole, EAJA does not unequivocally waive
the United States’ sovereign immunity against liability
for attorney’s fees in state-court litigation. As the Idaho
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Supreme Court noted, EAJA does not specifically refer
to state courts. Pet. App. 34. Instead, it provides, in
pertinent part:

Except as otherwise specifically provided by statute,
a court shall award to a prevailing party other than
the United States fees and other expenses in addition
to any costs awarded pursuant to subsection (a), in-
curred by that party in any civil action * * *
brought by or against the United States in any court
having jurisdiction of that action, unless the court
finds that the position of the United States was sub-
stantially justified or that special circumstances
make an award un~iust.

28 U.S.C. 2412(d)(1)(A). The referenced subsection (a),
in turn, authorizes under some circumstances "a judg-
ment for costs, as enumerated in section 1920 of this ti-
tle," by "any court having jurisdiction of" certain ac-
tions. 28 U.S.C. 2412(a). Section 1920 provides that "[a]
judge or clerk of any court of the United States may tax
as costs [specified types of expenses]." 28 U.S.C. 1920
(emphasis added).

Thus, while subsections (a) and (d) of Section 2412
both refer to "any court having jurisdiction," they do not
unequivocally manifest an intent to cover state court
adjudication. Rather, subsection (d), in addressing fees,
incorporates subsecti.on (a) by reference and uses the
same phrase that subsection (a) uses in addressing costs.
Subsection (a), in turfs, incorporates by reference a stat-
ute that permits the award of costs only by a "court of
the United States," 2~ U.S.C. 1920, which Congress de-
fined to include, not state courts, but "the Supreme
Court of the United States, courts of appeals, district
courts constituted by chapter 5 of this title, including
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the Court of International Trade and any court created
by Act of Congress the judges of which are entitled to
hold office during good behavior," 28 U.S.C. 451.

Congress later confirmed that the text of EAJA on
which petitioners rely does not authorize the award of
costs or attorney’s fees even by all federal courts, much
less by state courts. After EAJA sunsetted, Congress
reenacted it in 1985. Scarborough v. Principi, 541 U.S.
401,407 (2004). As part of that reenactment, Congress
provided that "’court’ includes the United States Claims
Court" (now the Court of Federal Claims), a federal
court not included within Section 451’s definition of
"court of the United States." Act of Aug. 5, 1985, Pub.
L. No. 99-80, § 2(c)(2), 99 Stat. 185. In 1992, Congress
amended the reenacted EAJA to provide that "court"
also includes the Court of Veterans Appeals, another
federal court not included in Section 451’s defini-
tion of courts of the United States. See 28 U.S.C.
2412(d)(2)(F). As the Idaho Supreme Court recognized,
it would make little if any sense for Congress to amend
the statute to include specific federal courts if the stat-
ute already included all courts, as petitioners contend.
Pet. App. 34. Because "it is much more unlikely that the
word court would be construed to include state courts
than it is that it would be construed to include the
United States Court of Federal Claims and the United
States Court of Appeals for Veterans Claims," if "Con-
gress had intended that state courts also be included, it
certainly would also have included a specific reference
to them." Ibid.

Petitioners focus (Pet. 18-20) on the statutory phrase
"any court," and argue that it must be accorded the
broadest possible meaning. Statutes must, however, be
read as a whole. On at least two occasions, therefore,
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this Court has construed the term "any court" not to
include all courts, in light of its statutory context. See
Small v. United States, 544 U.S. 385, 388-391 (2005)
(construing statutory phrase "any court" not to include
foreign courts); Kennecott Copper Corp. v. State Tax
Comm’n, 327 U.S. 573~ 578-579 (1946) (construing state
statute permitting suit against the State in "any court of
competent jurisdiction" to include only state and not
federal courts, becaus,e it did not unequivocally waive
the State’s immunity ~rom suit in federal court). As dis-
cussed, EAJA, when read as a whole in light of its statu-
tory context, does not, unequivocally waive the United
States’ sovereign immunity from attorney’s fee awards
by state courts.

c. EAJA’s legislative history confirms that Con-
gress intended EAJA l~o apply only in federal courts and
federal agency proceedings. The long title of the legisla-
tion in 1980 was "An Act to provide for the payment by
the United States of certain fees and cost[s] incurred by
prevailing parties in Federal agency adjudications and
in civil actions in cou~ts of the United States." H.R.
Rep. No. 1418, 96th C.~ng., 2d Sess. 19 (1980) (emphasis
added). When EAJA was re-enacted, the House Report
contemplated "EAJA proceedings in two contexts:
agency adjudications and federal court proceedings."
H.R. Rep. No. 120, 99th Cong., 1st Sess. 12 (1985). The
hearings on EAJA’s re-enactment were likewise enti-
tled, "The Awarding of Attorneys Fees in Federal
Courts: Hearings Before the Subcommittee on Courts,
Civil Liberties and the Administration of Justice of the
House Committee on the Judiciary." Id. at 5 n.7 (em-
phasis added).

d. Petitioners’ policy arguments (Pet. 24-29) for
awarding fees against the United States in state court
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are unavailing. Authorizing federal courts to impose fee
liability on the federal government is different in kind
from permitting state courts to do so, and petitioners
point to no indication that Congress even considered
that question. In any event, the relevant policy is to
uphold sovereign immunity in the absence of an unequiv-
ocal waiver, which is lacking here.

e. Even if EAJA waived the United States’ sover-
eign immunity from fee liability in some state-court ac-
tions, it would not do so here. EAJA applies only "[e]x-
cept as otherwise specifically provided by statute," 28
U.S.C. 2412(d)(1)(A), and the McCarran Amendment
bars an award of attorney’s fees in this case.

The State of Idaho joined the United States in this
general stream adjudication pursuant to the McCarran
Amendment, 43 U.S.C. 666, which provides that "[c]on-
sent is given to join the United States as a defendant in
any suit * * * for the adjudication of rights to the use
of water of a river system or other source." 43 U.S.C.
666(a). See Gov’t Idaho Sup. Ct. Br. 2. That amendment
specifically provides that while the United States gener-
ally "shall be subject to the judgments, orders, and de-
crees of the court having jurisdiction," the United States
is liable only "in the same manner and to the same ex-
tent as a private individual under like circumstances,"
and "[n]o judgment for costs shall be entered against the
United States in any such suit." 43 U.S.C. 666(a).

The Idaho Supreme Court determined that the Uni-
ted States is not liable for attorney’s fees under state
law. Pet. App. 32, 52-53. Thus, imposing fee liability
against the United States under EAJA would contra-
vene the McCarran Amendment’s requirement that the
United States be liable only "in the same manner and to
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the same extent as a private individual under like cir-
cumstances." 43 U.S.C. 666(a).

Moreover, the McCarran Amendment specifies that
"[n]o judgment for costs shall be entered against the
United States in any such suit." 43 U.S.C. 666(a). While
that provision specifically refers to "costs" rather than
attorney’s fees, it would make little if any sense to ex-
empt the United State~,~ generally from liability for costs,
yet subject it to liability for attorney’s fees, especially in
circumstances where a private party would not be liable
for fees under state law. For that reason as well, Con-
gress has not unequivocally waived the United States’
sovereign immunity from attorney’s fee liability in gen-
eral stream adjudications brought in state courts under
the McCarran Amenclment. Indeed, in EAJA itself, as
explained above (see p. 10, supra), the provision for an
award of attorney’s fees under 28 U.S.C. 2412(d)(1)(A)
is expressly linked to the statutory provision for the
award of "costs," whiclh, like the McCarran Amendment,
does not allow the a~ard of costs against the United
States in state court. EAJA therefore cannot sensibly
be read to have auth~.rized an award of attorney’s fees
in this case.

3. There is no co~flict warranting this Court’s re-
view. Petitioners assert (Pet. 14-17) a conflict with
Hood, supra--a 22-year-old decision of the Nevada Su-
preme Court. While the Nevada Supreme Court deter-
mined in Hood that it could award attorney’s fees
against the United States under EAJA, 699 P.2d at 100-
101, that case does not present a clear conflict. Because
Hood arose before the amendments to EAJA that the
Idaho Supreme Court relied on in this case, the Nevada
Supreme Court had no opportunity to consider them.
And because Hood involved a tax lien, see id. at 99, it
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was not a suit under the McCarran Amendment, which
independently bars an award of attorney’s fees.

4. Quite aside from the absence of a current con-
flict regarding state court cases in general or McCarran
Amendment cases in particular, the issue does not re-
cur with sufficient frequency to warrant this Court’s
review. In the 27 years of EAJA’s existence, the ques-
tion whether that statute waives the United States’ sov-
ereign immunity in state court has arisen only on rare
occasions, as demonstrated by the paucity of such cases
cited by petitioners. Indeed, Hood appears to be the
only published decision of a state appellate court award-
ing EAJA fees against the United States.

5. In any event, this case would not provide an ap-
propriate vehicle for considering the question because
petitioners would not be entitled to fees even if EAJA
generally applied in state courts. As noted above,
the McCarran Amendment independently bars an award
of fees in this case, unlike in Hood. In addition, a plain-
tiff may recover EAJA fees only if the United States’
position was not substantially justified. 28 U.S.C.
2412(d)(1)(A). Here, the district court correctly deter-
mined that the United States’ position was at all times
reasonable and substantially justified. See, e.g., Pet.
App. 111-112, 127-129. The court did not abuse its dis-
cretion in making that determination. See Pierce v.
Underwood, 487 U.S. 552,557-563 (1988).

To the contrary, the Special Master ruled in favor of
the United States, Pet. App. 3, and the Idaho Depart-
ment of Water Resources recommended that BLM’s
claims be decreed, Gov’t Idaho Sup. Ct. Br. 3. Although
the Idaho Supreme Court did not reach the substantial-
justification question for purposes of EAJA due to its
ruling on sovereign immunity, that court’s denial of fees
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under a state law analog to EAJA provides further con-
firmation that the district court did not abuse its discre-
tion by finding that the United States’ position was sub-
stantially justified. See Pet. App. 32 (concluding that
"[t]here was at least one legitimate issue of law pre-
sented" that the court had not previously addressed).

While petitioners ~assert (Pet. 7-9) that the United
States took various ~nreasonable positions, the dis-
trict court correctly identified "[t]he two issues of impor-
tance" here: whether the United States effected a stock-
water right by exercising its authority as owner, man-
ager, and administrator of the public grazing lands; and
whether petitioners’ predecessors had demonstrated the
requisite intent to appropriate a water right on the pub-
lic lands and had validly transferred water rights as ap-
purtenances to other property. Pet. App. 62. On the
former, the only state appellate court that had previ-
ously addressed the issue upheld the United States’
stockwater claims. See State v. Morros, 766 P.2d 263
(Nev. 1988). On the latter, both the trial court and the
Idaho Supreme Court accurately stated that the issue
had never been addressed or decided by the Idaho Su-
preme Court. Pet. App. 32, 63. Accordingly, petitioners
could not recover attorney’s fees even if EAJA applied
in this state-court McCarran Amendment action.



17

CONCLUSION
The petition for a writ of certiorari should be denied.
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