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appeal of a federal conviction is a matter of
right, see Rodriquez v. United States, 395
U.S. 327, 329–330, 89 S.Ct. 1715, 23
L.Ed.2d 340 (1969), we determine whether
a defendant has shown that there is a
reasonable probability that he would have
appealed without regard to the putative
merits of such an appeal.  Flores–Ortega,
528 U.S. at 485–86, 120 S.Ct. 1029;  Go-
mez–Diaz, 433 F.3d at 793.

[10] Here, according to Counsel’s own
testimony, Thompson was ‘‘unhappy’’ with
his sentence as compared to that of his co-
defendants, and asked about the right to
appeal at sentencing.  Under these cir-
cumstances, Counsel had a clear duty to
consult with Thompson.8  Thompson dem-
onstrated an interest in an appeal by ask-
ing his attorney about that right.  In addi-
tion, it cannot be said that no rational
defendant would have wanted to appeal
the differential sentence imposed under
the facts of this case.

[11] Finally, we readily find that
Thompson met his burden of showing the
requisite prejudice.  Thompson was dissat-
isfied with what he perceived to be a dispa-
rate sentence compared to his similarly-
situated co-defendants.  Had Counsel ade-
quately consulted with him about an ap-
peal, there is a reasonable probability that
Thompson would have exercised his right
to appeal.  Indeed, there is no basis on
this record to conclude otherwise.

REVERSED.
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Background:  Property owners filed suit
against manufacturer of carbon black al-
leging manufacturer intentionally damaged
their properties. Following a jury trial, the
United States District Court for the Mid-
dle District of Alabama, No. 01-00994-CV-
F-E, Mark E. Fuller, Chief Judge, 2006
WL 173653, entered judgment for proper-
ty owners and denied manufacturer’s post-
trial motion for judgment as a matter of
law, motion for a new trial, and motion for
remittitur. Appeal was taken.

Holdings:  The Court of Appeals, Dubina,
Circuit Judge, held that:

(1) question of whether carbon black was a
cause-in-fact of alleged discoloration of
property owners’ properties was for
jury;

(2) scientific testing was not required for a
jury to infer the presence of carbon
black caused discoloration of property
owners’ properties;

(3) question was for jury concerning
whether manufacturer acted, or failed
to act, with the specific intent to cause
harm, as required by Georgia law to

8. That the sentencing judge notified Thomp-
son that he had a right to appeal does not
absolve counsel from the duty to consult with

his client about the substance of the right to
appeal.
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prove the property owners’ claims and
lift Georgia’s statutory cap on punitive
damages awards;

(4) compensatory damages awarded to re-
tail boat seller in the amount of $1.2
million, which included seller’s liabili-
ties of approximately $800,000, were
not excessive;

(5) owner of retail boat company, as per-
sonal guarantor of boat company’s debt
and its principal agent, could pursue a
claim against manufacturer of carbon
black for emotional distress and/or loss
of reputation; and

(6) actions by manufacturer were exceed-
ingly ‘‘reprehensible,’’ and thus puni-
tive damages award of $17.5 million
against manufacturer was not unconsti-
tutionally excessive.

Affirmed.

1. Federal Courts O765, 776, 801

An appellate court reviews the denial
of a motion for judgment as a matter of
law de novo, and will reverse only if the
facts and inferences point overwhelmingly
in favor of one party, such that reasonable
people could not arrive at a contrary ver-
dict.

2. Federal Courts O765, 776

De novo review is the proper standard
for reviewing the district court’s denial of
judgment as a matter of law with respect
to the claims for punitive damages.

3. Federal Courts O825.1

A district court’s denial of a motion
for a new trial is reviewed for an abuse of
discretion.

4. Federal Courts O813

A district court’s decision to sustain
the amount of compensatory and punitive

damages awards pursuant to state law are
reviewed for clear abuse of discretion.

5. Federal Courts O776, 850.1

A district court’s decision that puni-
tive damages award does not run afoul of
the federal Constitution is subject to de
novo review, though a reviewing court de-
fers to a district court’s findings of fact
unless they are clearly erroneous.

6. Trespass O67

Question of whether carbon black was
a cause-in-fact of alleged discoloration of
property owner’s properties was for jury
in suit brought under Georgia law against
manufacturer of carbon black, alleging
manufacturer intentionally damaged their
properties.

7. Negligence O1675

Under Georgia law, with respect to
factual causation, while a reasonable infer-
ence sufficient to create a trial issue of fact
cannot be based on mere possibility, con-
jecture, or speculation, the plaintiff need
only introduce evidence which affords a
reasonable basis for the conclusion that it
is more likely than not that the conduct of
the defendant was a cause in fact of the
result.

8. Trespass O46(1)

Under Georgia law, scientific testing
was not required for a jury to infer the
presence of carbon black caused discolora-
tion of property owners’ properties, for
purposes of claim against manufacturer of
carbon black alleging intentionally dam-
aged their properties; manufacturer emit-
ted carbon black on numerous occasions
during the relevant time period, wind car-
rying carbon black frequently blew toward
the property owners’ properties, proper-
ties were in close proximity to the plant
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and were all similarly discolored, and the
dark substance on the properties was at
least reasonably suggestive of carbon
black.

9. Trespass O67

Question was for jury concerning
whether carbon black manufacturer acted,
or failed to act, with the specific intent to
cause harm, as required by Georgia law to
prove the property owners’ claims and lift
Georgia’s $250,000 statutory cap on puni-
tive damages awards in suit brought
against manufacturer of carbon black, al-
leging manufacturer intentionally damaged
their properties.  West’s Ga.Code Ann.
§ 51–12–5.1(f, g).

10. Damages O15

Under Georgia law, the purpose of
compensatory damages is to place an in-
jured party in the same position as it
would have been in had there been no
injury, that is, to compensate for the inju-
ry actually sustained.

11. Trespass O57

Compensatory damages awarded to
retail boat seller in the amount of $1.2
million, which included seller’s liabilities of
approximately $800,000, were not excessive
in claim brought by retail boat seller
against manufacturer of carbon black, al-
leging manufacturer intentionally damaged
its inventory of boats to such an extent
that it was forced to sell those it could at a
loss, eventually leading to the business
shutting down.

12. Damages O57.25(1)

 Torts O440

Under Georgia law, owner of retail
boat company, as personal guarantor of
boat company’s debt and its principal

agent, could pursue a claim against manu-
facturer of carbon black for emotional dis-
tress and/or loss of reputation, stemming
from claims alleging manufacturer inten-
tionally damaged the inventory of boats to
such an extent that it was forced to sell
those it could at a loss, eventually leading
to the business shutting down.  West’s
Ga.Code Ann. § 41–1–1.

13. Corporations O202

In Georgia, a sole shareholder’s status
as personal guarantor of his corporation’s
debt gives rise to an independent, legally
compensable injury when tortious acts di-
rected at the corporation injure the share-
holder in that capacity.

14. Damages O87(1)

Punitive damages may properly be
imposed to further a state’s legitimate in-
terests in punishing unlawful conduct and
deterring its repetition.

15. Damages O91.5(1), 163(4)

It should be presumed a plaintiff has
been made whole for his injuries by com-
pensatory damages, so punitive damages
should only be awarded if the defendant’s
culpability, after having paid compensatory
damages, is so reprehensible as to warrant
the imposition of further sanctions to
achieve punishment or deterrence.

16. Constitutional Law O4427

A decision to punish a tortfeasor by
means of an exaction of exemplary dam-
ages is an exercise of state power that
must comply with the Due Process Clause
of the Fourteenth Amendment.  U.S.C.A.
Const.Amend. 14.

17. Damages O94.1

When determining whether a punitive
damages award is unconstitutionally exces-
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sive, a court is guided by (1) the degree of
reprehensibility of the defendant’s miscon-
duct; (2) the disparity between the actual
or potential harm suffered by the plaintiff
and punitive damages award; and (3) the
difference between the punitive damages
awarded by the jury and the civil penalties
authorized or imposed in comparable
cases.  U.S.C.A. Const.Amend. 14.

18. Constitutional Law O4427

 Trespass O58

Actions by manufacturer of carbon
black were exceedingly ‘‘reprehensible,’’
and thus punitive damages award of $17.5
million against manufacturer was not un-
constitutionally excessive under the Four-
teenth Amendment, notwithstanding com-
pensatory damage award of $3.2 million;
evidence established a pattern of intention-
al misconduct leading to repeated damage
to properties, the manufacturer’s approach
to dealing with the public and the property
owners was less than honest, evidence
demonstrated the potential health hazards
associated with inhalation or ingestion of
carbon black, including a finding docu-
mented in manufacturer’s safety data
sheet that carbon black was a possible
cause of cancer in humans, and manufac-
turer’s actions likely harmed a great num-
ber of people and businesses who were not
parties to the litigation.  U.S.C.A. Const.
Amend. 14; West’s Ga.Code Ann. § 13–6–
11.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

19. Federal Courts O871

While punitive damages may not be
awarded to punish for harm inflicted on
nonparties, a reviewing court may consider
the risk of harm to others as part of the
reprehensibility analysis.

20. Trespass O58

Under Georgia law, in determining
whether punitive damages award was un-
constitutionally excessive, award of attor-
ney fees of $1.2 million would be included
in the measure of actual damages for pur-
poses of calculating the difference between
actual or likely damages and the punitive
damages award, in claim brought by prop-
erty owners against manufacturer of car-
bon black alleging manufacturer intention-
ally damaged their properties, given that
the attorney fees were premised on a find-
ing of bad faith.  West’s Ga.Code Ann.
§ 13–6–11.

21. Federal Courts O871

A reviewing court engaged in deter-
mining whether an award of punitive dam-
ages is excessive should accord substantial
deference to legislative judgments con-
cerning appropriate sanctions for the con-
duct at issue.

22. Trespass O58

Punitive damages award of $17.5 mil-
lion was not grossly disproportionate to
penalties manufacturer of carbon black
faced under Alabama law for its conduct in
allowing the emission of carbon black into
the environment and intentionally damag-
ing neighboring Georgia properties; al-
though Alabama Department of Environ-
mental Management (ADEM), which had
regulatory authority over the manufactur-
er, was empowered to assess a penalty of
up to $25,000 per violation up to a total of
$250,000 per order, that did not mean that
after issuing such an order ADEM could
not again assess penalties against a pollu-
ter who was the subject of a $250,000 fine,
and if Alabama citizens had found them-
selves the victims of the manufacturer’s
malfeasance, ADEM could have vigorously
enforced the relevant statutes and fined
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manufacturer closer to the maximum
amount allowed, perhaps several times if
necessary.  Code 1975, § 22–22A–5(18).
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Appeals from the United States District
Court for the Middle District of Alabama.

Before DUBINA and WILSON, Circuit
Judges, and CORRIGAN,* District Judge.

DUBINA, Circuit Judge:

Appellants, Continental Carbon Co., Inc.
(‘‘CCC’’), and its parent company, China

Synthetic Rubber Corp. (‘‘CSRC’’) (collec-
tively, ‘‘Continental’’),1 defendants in the
underlying lawsuit, appeal the district
court’s denial of their post-trial motion for
judgment as a matter of law or, in the
alternative, a new trial or, in the alterna-
tive, an amendment of the final judgment
(hereinafter ‘‘post-trial motion’’).  Having
reviewed the parties’ briefs and the evi-
dence in the record, and with the benefit of
oral argument, we affirm the district
court’s order and the judgment entered on
the jury’s verdict.

I. BACKGROUND

A. Facts

Continental owns and operates a manu-
facturing plant in Phenix City, Alabama,
that produces carbon black, a substance
the company describes as follows:

a highly engineered product manufac-
tured by heating feedstock oil to a high
temperature in a low-oxygen reactor.
The resulting product is smoke that in-
cludes both carbon black and waste gas-
es.  The carbon black is separated from
the gases, processed, and formed into
small pellets for ease of handling and
shipment.  [Continental] sells carbon
black for use in making tires, rubber
and plastic items, inks, and other TTT

products.

[Appellants’ Br. at 3 (citations to the rec-
ord omitted)].

According to trial testimony, the sep-
arating process occurs in stages using

* Honorable Timothy J. Corrigan, United States
District Judge for the Middle District of Flori-
da, sitting by designation.

1. CSRC’s relationship with CCC was the sub-
ject of some dispute during this litigation,
including the trial;  however, in this appeal,
CSRC does not challenge the district court’s

finding that it is CCC’s parent corporation,
and CSRC does not now deny making deci-
sions that exposed it to liability in the instant
case.  Nor do the defendants contend that
information known by CCC’s management
should not be imputed to CSRC.
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filters located in what is known in the
industry as bagfilter compartments.
Pressurized smoke carries carbon black
through the compartments, where the
bagfilters capture the carbon black.  In
a closed system such as exists in the
Phenix City plant, if everything is
working perfectly, no carbon black
should escape, and the remaining gasses
are expelled through exhaust towers.

Originally, the Phenix City plant housed
one production unit (‘‘Unit 1’’).  Although
Continental received complaints from
neighboring property owners regarding
carbon black emissions from this unit, the
damage giving rise to the present lawsuit
occurred in conjunction with Continental’s
efforts to double the plant’s production by
commissioning a second unit in 1999 (‘‘Unit
2’’).  Along with the construction of Unit 2,
Continental installed a thermal oxidizer for
the purpose of combusting any carbon
black particles that escape either produc-
tion unit before the air emanating from the
bagfilter compartments is expelled.

The appellees (collectively, ‘‘the proper-
ty owners’’), which include the City of Co-
lumbus, Georgia (‘‘the City’’), own proper-
ty located across the Chattahoochee River
and within approximately 11/2 miles from
Continental’s Phenix City plant.2  The
property owners, all of whom are Georgia
citizens, also include Action Marine, Inc.
(‘‘Action Marine’’), which during the rele-
vant time operated a retail boat sales and
maintenance business along the river;
John Tharpe (‘‘Tharpe’’), Action Marine’s
sole shareholder and principal agent;  and
Owen Ditchfield (‘‘Ditchfield’’), who owns a
residence and rental home in the area.

According to the property owners, the
Phenix City plant repeatedly emitted car-

bon black into the air, which then carried
the pollutant, known to be oily, adhesive,
and penetrating, onto their properties,
thereby darkening them.  Specifically, the
City contends that the carbon black dam-
aged the Columbus Civic Center both ex-
ternally and internally via the facility’s air
intake system.  Other City-owned proper-
ties allegedly damaged include recreational
facilities located in the City’s South Com-
mons Sports and Entertainment Complex
as well as Rigdon Park.  In pursuing this
civil action, the City sought damages for
cleanup and monitoring costs.  Ditchfield
sought damages for cleanup costs, diminu-
tion of property value, and emotional dis-
tress in connection with carbon black con-
tamination of both of his properties.

Action Marine alleges that the carbon
black damaged its inventory of boats to
such an extent that the company was
forced to sell those it could at a loss.
Creditors eventually repossessed Action
Marine’s boat inventory, which Tharpe had
personally guaranteed, and the business
shut down.  Action Marine sought dam-
ages to recover for the lost value of its
business.

When Action Marine’s creditors failed to
recoup all that was owed from the compa-
ny, they pursued deficiency judgments
against Tharpe personally.  To make mat-
ters worse, unable to return customers’
boats in a clean condition and thought by
some to be selling used boats as new,
Tharpe became the butt of jokes among
the fishermen who had formerly patron-
ized his business.  Tharpe therefore
sought damages for emotional distress and
loss of reputation.

Importantly, the property owners ac-
cused Continental of intentionally damag-

2. Some of the properties are only approxi-
mately a 1/2 mile from Continental’s Phenix

City plant.
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ing their properties.  They claimed that
Continental chose to continue operating its
Phenix City plant despite knowing that the
plant’s constant leaks were polluting their
properties.  Rather than fix the leaks, the
property owners contend, Continental en-
gaged in a strategy of denial, deception,
and subterfuge.  Therefore, the property
owners sought punitive damages.

B. Procedural History

Alleging diversity jurisdiction pursuant
to 28 U.S.C. § 1332 (2000), Action Marine
and Tharpe originally filed this lawsuit as
a class action stating common law tort
claims of negligence, wanton conduct,
breach of duty to warn, fraud, misrepre-
sentation, deceit, nuisance, trespass, and
strict liability.  In addition to Continental,
named defendants included Taiwan Ce-
ment Corp. (‘‘Taiwan’’) as well as Charles
Barry Nicks (‘‘Nicks’’) and Todd Miller
(‘‘Miller’’), both individually and in their
representative capacity as agents of Conti-
nental.

Eventually, the City, Ditchfield, and
Phillips Homes, Inc. (‘‘Phillips’’), were add-
ed as plaintiff class representatives, but
the district court subsequently denied
class certification.  The district court then
granted summary judgment in favor of
Taiwan and the individual defendants,
Nicks and Miller, on all claims against
them.  The court also granted summary
judgment in favor of the remaining defen-
dants on the claims of fraud, misrepresen-
tation, deceit, and strict liability as well as
the City’s and Action Marine’s claims for
emotional distress.  Phillips stipulated to a
dismissal of its claims without prejudice,
and the remaining plaintiffs acquiesced in

the dismissal of the claim alleging a breach
of a duty to warn.  Therefore, the lawsuit
proceeded to trial on the property owners’
claims of negligence, wanton conduct, nui-
sance, and trespass.

After a 10–day trial, an Alabama jury
returned a verdict in favor of the property
owners on all claims and determined that
Continental’s actions warranted punitive
damages.  The jury awarded compensato-
ry damages in the amounts of $45,000 to
Ditchfield;  $100,000 to Tharpe;  $570,000
to the City;  and $1.2 million to Action
Marine for a total of $1,915,000.  The jury
also awarded $1,294,000 in attorney fees
and assessed punitive damages at $17.5
million.

Following entry of the final judgment on
the jury’s verdict, Continental timely filed
its post-trial motion challenging the suffi-
ciency of the evidence presented in sup-
port of the tort claims as well as the
amount and propriety of the compensatory
and punitive damages awarded.  Prior to
ruling on the motion, the district court
determined that the property owners were
entitled to permanent injunctive relief, to
which the parties later consented.  Ap-
proximately six months after entry of final
judgment on the claims for injunctive re-
lief, the district court denied Continental’s
post-trial motion.  Continental now ap-
peals that decision.3

II. ISSUES

1. Whether the evidence was sufficient
to reasonably infer that carbon black
was a cause-in-fact of the alleged
discoloration.

2. Whether the evidence was sufficient
to reasonably infer that Continental

3. Continental concomitantly appealed the
award of injunctive relief;  we have already

dismissed that aspect of the appeal as untime-
ly.
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acted with the mental state required
by Georgia law to prove the proper-
ty owners’ claims and lift Georgia’s
statutory cap on punitive damages
awards.

3. Whether the compensatory damages
awarded to Action Marine were im-
proper.

4. Whether Tharpe, as personal guar-
antor of Action Marine’s debt and its
principal agent, may pursue a claim
against Continental for emotional
distress and/or loss of reputation.

5. Whether the punitive damages
award was unconstitutionally exces-
sive.

III. STANDARDS OF REVIEW

[1, 2] We review the ‘‘denial of a mo-
tion for judgment as a matter of law de
novo, and will reverse only if ‘the facts and
inferences point overwhelmingly in favor
of one party, such that reasonable people
could not arrive at a contrary verdict.’ ’’
Flury v. Daimler Chrysler Corp., 427 F.3d
939, 945 n. 12 (11th Cir.2005), cert. de-
nied, ––– U.S. ––––, 126 S.Ct. 2967, 165
L.Ed.2d 950 (2006).  De novo review is the
proper standard also for reviewing the dis-
trict court’s denial of judgment as a matter
of law with respect to the claims for puni-
tive damages.  Boyd v. Homes of Legend,
Inc., 188 F.3d 1294, 1298 n. 9 (11th Cir.
1999) (noting that the issue ‘‘presents a
pure question of law’’);  see also Toole v.
Baxter Healthcare Corp., 235 F.3d 1307,
1317 (11th Cir.2000).

[3] The district court’s denial of a mo-
tion for a new trial is reviewed for an
abuse of discretion.  Middlebrooks v. Hill-
crest Foods, Inc., 256 F.3d 1241, 1247 (11th
Cir.2001).  ‘‘Deference to the district court

‘is particularly appropriate where a new
trial is denied and the jury’s verdict is left
undisturbed,’ ’’ as in this case.   Id. at
1247–48 (quoting Rosenfield v. Wellington
Leisure Prods., Inc., 827 F.2d 1493, 1498
(11th Cir.1987)).

[4, 5] Finally, the district court’s deci-
sion to sustain the amount of compensato-
ry and punitive damages awards pursuant
to state law is reviewed for ‘‘clear abuse of
discretion.’’  Middlebrooks, 256 F.3d at
1249.  Its decision that the punitive dam-
ages award does not run afoul of the feder-
al Constitution, however, is subject to de
novo review, though we ‘‘defer to the Dis-
trict Court’s findings of fact unless they
are clearly erroneous.’’  Cooper Indus.,
Inc. v. Leatherman Tool Group, Inc., 532
U.S. 424, 436, 440 n. 14, 121 S.Ct. 1678,
1685–86, 1688 n. 14, 149 L.Ed.2d 674
(2001).

IV. DISCUSSION

A. Causation

Continental contends that the evidence
at trial was insufficient to support an
award with respect to any of the property
owners’ tort claims.  Focusing solely on
the scientific evidence offered through the
parties’ experts, Continental argues that
the property owners failed to prove that
carbon black, as opposed to other ostensi-
bly dark substances, caused any of the
damage alleged.  Alternatively, according
to Continental, the scientific evidence sim-
ilarly failed to demonstrate that the dam-
age attributable to carbon black was
‘‘substantial,’’ which Continental argues is
required to prove the trespass and nui-
sance claims.

1. In General

[6] According to Continental, chemical
analyses conducted by the parties’ experts
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failed to establish the presence of any
carbon black on several of the City’s prop-
erties at issue and, with respect to all but
one of the remaining properties, estab-
lished a concentration of less than one
percent of the total dark material on the
property.  Consequently, Continental con-
tends, the testing proved at most that
carbon black caused de minimis damage.

At oral argument, the property owners
conceded that two of the properties alleg-
edly damaged, for which the jury awarded
compensatory damages, tested negative
for carbon black but contended nonethe-
less that the location of these two proper-
ties and the similarity between their dis-
coloration and that of the neighboring
properties that tested positive for carbon
black allow for an inference that carbon
black caused the damage alleged.4  The
property owners rely on circumstantial ev-
idence as well to counter Continental’s
claim that the positive test results revealed
only trace amounts of carbon black.

The scope of our inquiry is defined by
the arguments raised in the parties’ briefs.
Importantly, Continental does not dispute
that all of the properties at issue were
discolored and does not contend that the

discoloration itself was insubstantial.  Nor
does Continental contend that the observa-
ble discoloration of the properties differed
materially from one property to another.
Furthermore, Continental does not at-
tempt to convince us that the discoloration
was not suggestive of carbon black.5  In-
stead, Continental contends that no rea-
sonable fact finder could conclude that the
discoloration was in fact caused by carbon
black without a chemical analysis estab-
lishing the presence of carbon black in
such concentrations as to compel the con-
clusion that carbon black, and nothing else,
caused the alleged discoloration.

[7] Our substantive legal analysis in
this diversity case is governed by Georgia
law, which provides that ‘‘[a]s a general
rule, issues of causation are for the jury to
resolve and should not be determined by a
trial court as a matter of law except in
plain and undisputed cases.’’  Ogletree v.
Navistar Int’l Transp. Corp., 245 Ga.App.
1, 535 S.E.2d 545, 548 (2000).

With respect to factual causation TTT [,
while] a reasonable inference sufficient
to create a trial issue of fact cannot be
based on mere possibility, conjecture, or

4. The property owners focus on the issue of
proximate cause.  Continental’s relevant ar-
guments are limited to the issue of factual
causation, however, and Continental actually
acknowledges that cases addressing the issue
of proximate cause ‘‘are inapposite.’’  [Reply
Br. at 7 n.6].  Therefore, we are concerned
only with factual causation.

5. Continental denies the ability to accurately
identify carbon black with the naked eye;
however, evidence in the record includes con-
tradictory testimony from CCC employees.
For example, Ng–Leng Lee, a plant manager
for CCC and at one time plant manager in
Phenix City, testified at his deposition that he
believed CCC employee Greg Johnstone, who
had reported a complaint of carbon black
fallout, was capable of recognizing carbon

black pollution upon seeing it.  In addition,
Nicks testified that he paid a car dealership
with his own money to have cars cleaned
after inspecting the vehicles and satisfying
himself (though not to a scientific certainty)
that the cars had been blanketed with carbon
black from the Phenix City plant.  Also, the
property owners’ microscopist, Garth Free-
man, Ph.D., who specializes in carbon analy-
sis, testified that the effects of carbon black
deposits are visible without a microscope and
‘‘can form a comet appearance when it lands
on material, and so in some circumstances
there are physical appearances of the way
carbon black might deposit that would strong-
ly indicate that that was carbon black.’’  [Tri-
al Tr. at 862].
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speculation TTT [, t]he plaintiff [need
only] TTT introduce evidence which af-
fords a reasonable basis for the conclu-
sion that it is more likely than not that
the conduct of the defendant was a
cause in fact of the result.

Id. (citations & quotations omitted) (em-
phasis added).

Viewed in the plaintiffs’ favor, the evi-
dence at trial, which included numerous
documents and photographs as well as tes-
timony from Ditchfield, Tharpe, the Mayor
of Columbus, employees (past and present)
of CCC, and experts in microscopy, air
quality, and wind direction modeling, tend-
ed to show that (1) Continental’s Phenix
City plant emitted carbon black on numer-
ous, perhaps innumerable, occasions dur-
ing the relevant time period;  (2) wind
carrying carbon black from the Phenix
City plant frequently blew toward the
property owners’ properties;  (3) the prop-
erties were in close proximity to the plant;
(4) the properties all were similarly discol-
ored;  and (5) the dark substance on the
properties was at least reasonably sugges-
tive of carbon black.  Furthermore, most
of the samples the property owners’ expert
obtained from the properties tested posi-
tive for carbon black, and the properties
that tested negative were located immedi-
ately adjacent to properties with positive
test results.

[8] Surely a fact finder would welcome
a chemical analysis establishing to a scien-
tific certainty the presence and precise

concentration of the pollutant on the prop-
erties allegedly damaged.  In the instant
case, the jury was free to hold the proper-
ty owners accountable for failing to pro-
vide such certainty, but Continental has
failed to cite any Georgia case that re-
quires the property owners to establish
scientific certainty.6  We conclude that
such precision is not necessary in this case.
The evidence in the record provides a rea-
sonable basis for concluding that Continen-
tal’s carbon black caused the discoloration
alleged.7  Georgia law requires nothing
more.

2. Substantial Damage

Continental contends that the property
owners cannot succeed on their trespass
and nuisance claims unless they can prove
that the damage caused by carbon black
was ‘‘substantial.’’  [Appellant’s Br. at 20].
We do not need to decide whether Conti-
nental’s view of Georgia law is correct.

As already noted, Continental does not
contend that the discoloration alleged by
the property owners was insubstantial.
Relying again on the results of the micro-
scopic analyses conducted by the parties’
experts, Continental merely contends that
the property owners failed to demonstrate
that carbon black was the cause of this
damage.  Because we have already deter-
mined that the property owners’ circum-
stantial evidence was sufficient to prove
that carbon black caused the discoloration,
it follows that the evidence also was suffi-
cient to prove that carbon black caused

6. Satterfield v. J.M. Huber Corp., 888 F.Supp.
1567, 1570–71 (N.D.Ga.1995), the case on
which Continental primarily relies, is inappo-
site because the Satterfield court relied on a
lack of evidence, generally, and specifically
noted the lack of any expert testimony what-
soever regarding the issue of causation.

7. We note that the only other circuit to ad-
dress a similar argument in a case factually
on point is in agreement.  Bradley v. Arm-
strong Rubber Co., 130 F.3d 168, 173–74 (5th
Cir.1997) (concluding that scientific testing
was not required for a jury to infer the pres-
ence of carbon black).
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substantial damage to all of the properties.
Holman v. Athens Empire Laundry Co.,
149 Ga. 345, 100 S.E. 207, 210 (1919) (hold-
ing that for smoke to constitute a nuisance
‘‘it must be such as to produce a visible,
tangible, and appreciable injury to proper-
ty’’).

B. Continental’s Culpability

Continental contends that the evidence
was insufficient to satisfy the scienter
requirements of the property owners’
wanton conduct, trespass, and punitive
damages claims as well as that which is
necessary to overcome Georgia’s cap on
punitive damages.  The latter standard
requires a showing of ‘‘specific intent to
cause harm’’ and thus erects the highest
scienter obstacle the property owners
needed to overcome.8  O.C.G.A. § 51–12–
5.1(f), (g) (2000).  A showing of specific
intent to cause harm necessarily would
satisfy the other scienter requirements;
therefore, we begin our analysis with
Continental’s argument that Georgia’s
statutory cap limiting punitive damages
requires us at least to grant a remitti-

tur.  Because we conclude from the rec-
ord that the evidence was sufficient to
prove that Continental acted with specif-
ic intent to cause harm, it is unnecessary
to discuss Continental’s arguments con-
cerning the other scienter requirements.

Preliminarily, we recognize that an ap-
pellant challenging a jury finding regard-
ing an actor’s state of mind faces a formi-
dable hurdle.  We long ago cautioned
courts in granting judgment as a matter of
law ‘‘when resolution of the dispositive is-
sue requires a determination of state of
mind.  Much depends on the credibility of
the witnesses testifying as to their own
states of mind.’’  Croley v. Matson Navi-
gation Co., 434 F.2d 73, 77 (5th Cir.1970).9

Accordingly, we afford great deference to
the jury’s relevant conclusions as well as
those of the district judge first asked to
overturn the jury’s finding.

1. The Meaning of Specific Intent to
Cause Harm

By statute, Georgia caps punitive dam-
ages at $250,000 per plaintiff unless ‘‘it is
found that the defendant acted, or failed to

8. ‘‘[W]anton conduct is that which is ‘so reck-
less or so charged with indifference to the
consequences TTT as to justify the jury in
finding a wantonness equivalent in spirit to
actual intent.’ ’’  Hendon v. DeKalb County,
203 Ga.App. 750, 417 S.E.2d 705, 712 (1992)
(quoting Truelove v. Wilson, 159 Ga.App. 906,
285 S.E.2d 556, 559 (1981)), quoted in Chrys-
ler Corp. v. Batten, 264 Ga. 723, 450 S.E.2d
208, 212 (1994).  Trespass to personal prop-
erty requires a showing of willful damage,
O.C.G.A. § 51–10–6(a) (2000), which equates
to an ‘‘actual intention to do harm or inflict
injury.’’  Hendon, 417 S.E.2d at 712.  A
showing of either willfulness or wantonness is
sufficient to satisfy the standard for awarding
punitive damages.  O.C.G.A. § 51–12–5.1(b)
(2000).  We note also that the property own-
ers must prove their entitlement to punitive
damages with clear and convincing evidence.
O.C.G.A. § 51–12–5.1(b).

Continental has waived its argument on ap-
peal that, under Georgia law, the tort of wan-
ton conduct applies only in conjunction with
a risk to ‘‘human life.’’  [Appellant’s Br. 12].
Continental failed to object to the district
court’s relevant jury instruction or raise this
argument before the district court in its post-
trial motion.  See Access Now, Inc. v. Sw.
Airlines Co., 385 F.3d 1324, 1331–35 (11th
Cir.2004) (discussing this circuit’s frequently
applied rule that we will not consider ‘‘an
issue TTT raised for the first time in an ap-
peal’’).

9. In Bonner v. City of Prichard, 661 F.2d
1206, 1209 (11th Cir.1981) (en banc), we
adopted as binding precedent all decisions of
the former Fifth Circuit handed down prior to
close of business on September 30, 1981.
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act, with the specific intent to cause harm.’’
§ 51–12–5.1(f), (g);  see also Bagley v.
Shortt, 261 Ga. 762, 410 S.E.2d 738, 739
(1991) (holding that the cap establishes a
limit on the amount that can be awarded
‘‘any one plaintiff’’).  Reading into the
term ‘‘specific intent’’ a requirement that
the property owners demonstrate that
Continental acted for the sole nefarious
purpose of injuring them, both Continental
and the U.S. Chamber of Commerce
(‘‘Chamber’’), as amicus curiae, contend
that the property owners fell short.  Con-
tinental has waived a key aspect of this
argument, however.

At trial and without objection, the dis-
trict court instructed the jury that ‘‘[s]pe-
cific intent to cause harm is where the
actor desires to cause the consequences of
his act or where the actor believes that the
consequences of his act are substantially
certain to result from [it].’’  [Trial Tr.
2,027].  This language reflects, verbatim,
the definition adopted by the Georgia
Court of Appeals, which equates specific
intent in the punitive damages context to
intent as defined in the Restatement (Sec-
ond) of Torts.  See J.B. Hunt Transport,
Inc. v. Bentley, 207 Ga.App. 250, 427
S.E.2d 499, 504 (1992);  Viau v. Fred
Dean, Inc., 203 Ga.App. 801, 418 S.E.2d
604, 608 (1992);  Restatement (Second) of
Torts § 8A (1965);  see also Council of
Superior Court Judges, Georgia Suggested
Pattern Jury Instructions, Vol. I:  Civil
Cases, § 66.711 (4th ed.2004) (suggesting
the same definition that the district court
utilized in this case and the Georgia Court
of Appeals utilized in Bentley and Viau).

Continental now contends that specific
intent requires something more.  In es-
sence, Continental and the Chamber con-
tend that the consequences of Continen-
tal’s actions or inaction must have been not
only substantially certain to result but also
the end purposely sought.  Thus, to avoid
the cap, according to Continental and the
Chamber, the property owners must dem-
onstrate that Continental continued to op-
erate its leaky facility in order to pollute
the property owners’ properties rather
than, for example, to make or save money.

At trial, Continental failed to object to
the relevant jury instruction and later
failed to raise this same argument in its
post-trial motion.  Indeed, Continental’s
brief in support of its post-trial motion
unequivocally adopted the district court’s
definition after noting Georgia’s reliance
on the Restatement.  [Br. in Supp. of
Defs.’ Post–Trial Mot. at 20].  Not only
has Continental failed to acknowledge its
lack of objection to the jury instructions,
but it has also failed to argue for the
application of one of the exceptions to our
rule regarding a party’s waiver of an issue
raised for the first time on appeal.  See,
e.g., Access Now, Inc., 385 F.3d at 1331–35;
see also supra note 8.  Moreover, in its
brief on appeal, Continental neither ex-
pressly challenges the district court’s jury
instruction nor requests a review of the
instruction for plain error.  See Fed.
R.Civ.P. 51(c) & (d).  Consequently, Conti-
nental has waived this argument.10

We therefore decline to consider wheth-
er Continental’s proffered definition of

10. We disagree with Continental’s contention
that we must entertain its argument anyway
and find that the cases upon which Continen-
tal relies have no bearing in this case.  See
Boyle v. United Techs. Corp., 487 U.S. 500,
513–14, 108 S.Ct. 2510, 2519–20, 101
L.Ed.2d 442 (1988) (concluding only that it
was not impermissible for the Fourth Circuit

Court of Appeals to issue a ruling based on a
legal standard different from the standard
provided in the district court’s jury instruc-
tions);  City of St. Louis v. Praprotnik, 485 U.S.
112, 120, 108 S.Ct. 915, 922, 99 L.Ed.2d 107
(1988) (holding that the defendant’s failure to
object to a jury instruction would not fore-
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‘‘specific intent,’’ to the extent it diverges
from the definition provided by the district
court, is correct.  Instead, we review the
evidence in the record to determine wheth-
er it allows for an inference that Continen-
tal at least believed that the contamination
was ‘‘substantially certain’’ to result from
its actions or inaction.  We conclude that
the evidence was sufficient to support such
a finding.11

2. Sufficiency of the Evidence

[9] The evidence at trial demonstrated
that by the late 1990s, if not sooner, Conti-
nental was aware that Unit 1 had fallen
into a state of disrepair, a condition Nicks,
the Phenix City plant manager from 1999
to 2004, agreed was ‘‘deplorable.’’  [Trial
Tr. at 389].  In 1998, Ken Wilder, at the
time the Phenix City plant manager, along
with Todd Miller, then CCC’s Corporate
Director of Safety, Health, and Environ-
mental Affairs, attended a citizens meeting

at the Columbus City Manager’s office.
[Pls.’ Ex. 2].  According to Wilder’s notes,
which he submitted in a memorandum to
Nicks, the purpose of the meeting was to
discuss complaints of pollution that the
citizens apparently believed was carbon
black.  The citizens provided detailed de-
scriptions of the fallout on their property,
and Ditchfield discussed problems he had
been having since 1982.  Notably, Wilder’s
memorandum acknowledged that ‘‘[i]n
1982 the plant had a problem resulting in
carbon black on residents[’ homes] in the
Oakland Park area.  Continental Carbon
paid to have the homes of residents
cleaned.’’  [Pls.’ Ex. 2–1].  Nevertheless,
pointing to chemical analyses conducted by
McCrone Associates, Inc., and referring to
the ‘‘elemental composition’’ of the samples
tested, Wilder assured the attendees that
the pollution was not carbon black despite
knowing that at least one of McCrone’s
previous analyses suggested that it was.12

Apparently dissatisfied with Continen-
tal’s explanation, the complaints continued,

close review of the relevant legal issue raised
on appeal when the defendant’s ‘‘legal posi-
tion in the District Court TTT was consistent
with the legal standard it’’ advocated on ap-
peal, and the Court of Appeals had ‘‘very
clearly considered, and decided,’’ the issue on
appeal).

11. Continental similarly waived its current ar-
guments that it lacked notice of the possibility
that the district court would interpret the
specific intent requirement as it did and that
the Rule of Lenity compels an alternate inter-
pretation.

12. Approximately one year before the meeting
with the Columbus citizens, CCC had submit-
ted a sample of dark material from Action
Marine to McCrone for an analysis.  McCrone
shared the results with Gary Shafer, then the
Phenix City plant’s Director of Safety, Health,
and Environmental Affairs.  According to
McCrone’s report, the carbon black reference
sample provided by CCC contained primarily
carbon and a trace of sulfur.  The Action
Marine sample contained, inter alia, carbon

and sulfur, which McCrone somewhat dismis-
sively concluded ‘‘may indicate a trace of
your carbon black.’’  [Pls.’ Ex. 80–1].

At trial, Nicks testified regarding this analy-
sis and described McCrone as an ‘‘indepen-
dent laboratory.’’  [Trial Tr. at 287].  The jury
was free to conclude otherwise.  In a facsimi-
le transmission to Tharpe informing him of
the test results, McCrone described the ele-
mental composition of the sample, including
the existence of carbon and sulfur.  Despite
having already conveyed to CCC the possibili-
ty that the sample contained carbon black,
McCrone’s note to Tharpe concluded, ‘‘There-
fore, although the black particulate on the
wipe looks like the carbon black both visually
and with the microscope, the elemental data
show the two to be different.’’  [Pls.’ Ex. 80–2]
(emphasis added).  At trial, Nicks acknowl-
edged that the information provided by
McCrone to Tharpe was inconsistent with the
information McCrone provided to CCC and
agreed that one possible explanation was that
McCrone had lied for CCC.  [Trial Tr. at 292].
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and Nicks, after becoming plant manager,
grew increasingly disgusted with the con-
dition of the facility.  Around that same
time, two separate teams of CCC employ-
ees, one of which included Nicks, evaluated
Unit 1 and recommended destructing and
rebuilding the system almost entirely.
CSRC then sent a team of its own, which
arrived at a different conclusion and rec-
ommended not rebuilding Unit 1.13  Conti-
nental scrapped the project and did not
resume meaningful efforts to resuscitate
the rebuilding plan until 2004.  Even then,
internal company e-mails revealed, Conti-
nental planned to extend completion of the
project to at least 2006.

In 1999, Continental constructed Unit 2
and installed the thermal oxidizer.  When
developing plans for Unit 2, Continental
made an economic decision to limit the
number of bagfilter compartments, there-
by rendering Unit 2 incapable of sustain-
ing the flow of air needed to maintain
acceptable production levels.  Rather than
reduce production, however, Continental
overloaded Unit 2, and the bagfilters,
which the manufacturer designed to last
one year, began splitting and leaking in
half that time.  Indeed, some evidence
suggested that the bagfilters failed after
only three or four months.

Emissions and complaints continued de-
spite the operation of the thermal oxidizer,
the supposed catchall.  In April 2001, in
response to complaints from Tharpe, an
investigator with the U.S. Environmental
Protection Agency sat across the river
from the Phenix City plant and document-
ed a carbon black emission from two ex-
haust stacks that CCC had not even re-
ceived a permit to operate.  Nicks later

became aware that samples taken from
Action Marine following the emission test-
ed positive for carbon black.  Approxi-
mately six months later, with no steps
having been taken to correct the problems
with Unit 2, Nicks sent an e-mail, copied to
Juan D. Rodriguez, at the time CCC’s
senior vice-president of operations, de-
scribing Unit 2 as ‘‘constantly operating
with some small leak up to a[n] intolerable
leak.’’  [Pls.’ Ex. 5].  Nevertheless, Conti-
nental did not finally approve the addition
of two bagfilter compartments until July
2002, approximately ten months later.

Continental’s attitude regarding carbon
black emissions was further evidenced by
its failure to attempt to accurately monitor
the carbon black being released into the
environment.  Nicks testified that he had
no means of determining how much carbon
black his facility released into the air.  Ac-
cording to Nicks, the plant relied solely on
employees’ visual observation to determine
whether any black smoke drifted from the
facility.  Nobody was assigned to monitor
the emissions on a full-time basis, however,
and testimony confirmed that visually
monitoring black emissions at night from
the plant was virtually impossible.

The plant did utilize an alarm system
designed to detect solid and liquid parti-
cles in the exhaust plumes;  however, ac-
cording to Randy Wangle, a former main-
tenance superintendent at the Phenix City
plant, Continental had a policy of simply
cleaning and resetting the alarm without
addressing leaks unless the alarm sounded
several times within an hour.

We have closely reviewed the massive
record in this case, and, as the foregoing

13. Continental anticipated that rebuilding
Unit 1 would cost in excess of $4 million.  All
expenditures exceeding $200,000 required the

approval of CSRC president Peter Wu, Ph.D.,
who also served as CCC’s chief executive offi-
cer and vice-chairman of its board.
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discussion demonstrates, we conclude that
the evidence, which was clear and convinc-
ing, was more than sufficient to demon-
strate that Continental operated the Phe-
nix City plant and failed to correct the
problems plaguing it with the ‘‘specific in-
tent to cause harm’’ to the property own-
ers, as that term is defined by the jury
instructions which govern this case.14

C. Compensatory Damages

1. The Proper Measure of Action Ma-
rine’s Damages

[10] The purpose of compensatory
damages is ‘‘to place an injured party in
the same position as it would have been in
had there been no injury TTT, that is, to
compensate for the injury actually sus-
tained.’’  Home Ins. Co. v. N. River Ins.
Co., 192 Ga.App. 551, 385 S.E.2d 736, 742
(1989).  Continental contends that the
damages awarded to Action Marine im-
properly include a windfall of approximate-
ly $800,000 in debt incurred in the ordi-
nary course of business.  This argument
does not take into account the evidence

that Continental’s actions led to Action
Marine’s demise and thus its inability to
generate revenue and repay its debts.15

Although the parties fail to cite relevant
Georgia law, the Georgia Supreme Court
rejected an argument similar to Continen-
tal’s in circumstances sufficiently similar to
the instant case for this court to do the
same.  See Bennett v. Smith, 245 Ga. 725,
267 S.E.2d 19, 19–20 (1980).16

[11] Without objection from Continen-
tal, at trial Action Marine presented as an
expert Edward Sauls, who was at the time
a certified public accountant, certified valu-
ation analyst with an accreditation in busi-
ness valuation, and a certified financial
forensic analyst.  In great detail, Sauls
explained to the jury the basis for his
conclusion that an award of $1.2 million
was necessary to ‘‘place [Action Marine
and its owner, Tharpe] in the position fi-
nancially that they otherwise would have
been had it not been for the actions of the
Defendant.’’  [Trial Tr. at 1097].  In other
words, he testified as to ‘‘what TTT Action
Marine [would] be worth today had they
not lost TTT profits.’’  [Trial Tr. at 1110].

14. The cases upon which Continental primar-
ily relies do not compel a different outcome.
See Wal–Mart Stores, Inc. v. Johnson, 249
Ga.App. 84, 547 S.E.2d 320, 322–25 (2001)
(concluding that the evidence was sufficient
to find that the defendant, Wal–Mart, acted
with specific intent to harm the plaintiff de-
spite evidence that would allow a fact finder
to conclude that the plaintiff was the victim of
poor communication and confusing circum-
stances);  Bentley, 427 S.E.2d at 505 (finding
that the cap applied in a case involving inju-
ries caused by an exhausted truck driver);
Viau, 418 S.E.2d at 608 (finding that the cap
applied in a case involving injuries caused by
an intoxicated driver).

15. Continental does not challenge the suffi-
ciency of the evidence linking its carbon black
to Action Marine’s closing beyond what has
already been discussed.  Therefore, we as-
sume without deciding that Action Marine

proved that the discoloration of its boats
proximately caused its insolvency.

16. Not entirely analogous, Bennett is nonethe-
less instructive.  The plaintiffs in Bennett op-
erated an egg farm and contended that the
defendants had sold them contaminated feed,
which ‘‘caused the plaintiffs’ hens to stop
laying eggs.’’  Id. at 19.  After distinguishing
the case from more typical breach of contract
cases involving incomplete transactions, the
Georgia Supreme Court concluded that the
plaintiffs could recover ‘‘lost revenues as
damages without deducting production ex-
penses therefrom, since the plaintiffs’ evidence
showed that they incurred the same expenses
they would have incurred had the hens con-
tinued to lay eggs.’’  Id. at 20 (emphasis add-
ed).
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He further explained the three common
‘‘approaches to valuation’’ and led the jury
through his application of the ‘‘asset-
based’’ approach.  Essentially, based on
what Sauls concluded Action Marine would
be worth but for Continental’s conduct, he
determined that a purchaser as of the trial
date would assume Action Marine’s liabili-
ties of $795,243 and pay an additional
$653,166 for a total of $1,448,409.  He fur-
ther reduced the total to account for varia-
bles that are not important here and con-
cluded that $1.2 million would be necessary
to compensate Action Marine for the pollu-
tion damage.  [Trial Tr. at 1117–18].

On cross-examination, Continental did
not challenge Sauls’s valuations and fo-
cused solely on the basis for his conclusion
that Action Marine’s losses were attribut-
able to the carbon black contamination.
Moreover, Continental neither offered an
alternative methodology nor presented an
expert of its own to provide a different
quantum of damages.  Continental now
contends that Sauls’s application of the
asset-based approach was incorrect.  We
disagree.  See Dunn v. Comm’r of Inter-
nal Revenue, 301 F.3d 339, 352–53 (5th
Cir.2002) (approaching asset-based valua-
tion from the perspective of a ‘‘willing
buyer’’);  Okerlund v. United States, 53
Fed.Cl. 341, 347 n. 4 (Fed.Cl.2002) (‘‘Under
the asset based approach, the value of a
business is equal to the cost that would be
incurred in acquiring a group of assets of
similar utility’’).  Even if Sauls was mis-
taken in his calculations, Continental had
every opportunity to highlight his error for
the jury.

We conclude that the district court did
not err in denying Continental’s motion
for remittitur or a new trial on damages.
Action Marine’s proffered measure of
damages did not impermissibly include

damages not attributable to Continental’s
carbon black, and the expert testimony
was sufficient to support the compensatory
damages awarded.

2. Tharpe’s Ability to Recover Dam-
ages

[12, 13] Continental contends that
Tharpe may not recover damages because
his injuries, as sole shareholder of Action
Marine, are derivative of his company’s
injuries.  Again, we disagree.  In Georgia,
a sole shareholder’s status as personal
guarantor of his corporation’s debt gives
rise to an independent, legally compensa-
ble injury when tortious acts directed at
the corporation injure the shareholder in
that capacity.  William Goldberg & Co.,
Inc. v. Cohen, 219 Ga.App. 628, 466 S.E.2d
872, 881–82 (1995).  Continental offers no
reason to believe that a similar rationale
would not apply with respect to the inde-
pendent injuries inflicted upon Tharpe’s
business reputation, which was so inter-
twined with that of his corporation as to be
virtually inseparable.  See O.C.G.A. § 41–
1–1 (1997) (‘‘A nuisance is anything that
causes hurt, inconvenience, or damage to
another TTTT’’);  Anderson v. Fussell, 75
Ga.App. 866, 44 S.E.2d 694, 696 (1947)
(‘‘The body, reputation, and property of
the citizens are not to be invaded without
responsibility in damages to the suffer-
er.’’);  cf.  Curl v. First Fed. Sav. & Loan
Ass’n of Gainesville, 243 Ga. 842, 257
S.E.2d 264, 265–66 (1979) (upholding a
jury verdict in favor of a plaintiff in a
wrongful foreclosure suit seeking damages
for, inter alia, injury to her reputation in
the community).  Therefore, we conclude
that the district court did not err in allow-
ing Tharpe’s claims to go to the jury.

D. Constitutionality of the Punitive
Damages Award

[14, 15] ‘‘Punitive damages may prop-
erly be imposed to further a State’s legiti-
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mate interests in punishing unlawful con-
duct and deterring its repetition.’’  BMW
of N. Am., Inc. v. Gore, 517 U.S. 559, 568,
116 S.Ct. 1589, 1595, 134 L.Ed.2d 809
(1996).17  ‘‘It should be presumed a plain-
tiff has been made whole for his injuries
by compensatory damages, so punitive
damages should only be awarded if the
defendant’s culpability, after having paid
compensatory damages, is so reprehensi-
ble as to warrant the imposition of further
sanctions to achieve punishment or deter-
rence.’’  State Farm Mut. Auto. Ins. Co. v.
Campbell, 538 U.S. 408, 419, 123 S.Ct.
1513, 1521, 155 L.Ed.2d 585 (2003).

[16] The United States ‘‘Constitution
imposes a substantive limit on the size of
punitive damages awards[,]’’ however.
Honda Motor Co., Ltd. v. Oberg, 512 U.S.
415, 420, 114 S.Ct. 2331, 2335, 129 L.Ed.2d
336 (1994).  ‘‘A decision to punish a tort-
feasor by means of an exaction of exempla-
ry damages is an exercise of state power
that must comply with the Due Process
Clause of the Fourteenth Amendment.’’
Id. at 434–35, 114 S.Ct. at 2342.  We are
therefore charged with reviewing the
jury’s award to determine whether it ‘‘can
fairly be categorized as ‘grossly excessive’
in relation to’’ the state’s legitimate inter-
ests, Gore, 517 U.S. at 568, 116 S.Ct. at
1595, and to ‘‘ensure that the measure of
punishment is both reasonable and propor-
tionate to the amount of harm to the plain-
tiff and to the general damages recov-
ered.’’  Campbell, 538 U.S. at 426, 123
S.Ct. at 1524.

[17] When determining whether a pu-
nitive damages award is unconstitutionally

excessive, we are guided by ‘‘(1) the de-
gree of reprehensibility of the defendant’s
misconduct;  (2) the disparity between the
actual or potential harm suffered by the
plaintiff and punitive damages award;  and
(3) the difference between the punitive
damages awarded by the jury and the civil
penalties authorized or imposed in compa-
rable cases.’’18  Id. at 418, 123 S.Ct. at
1520.  We do not view these ‘‘guideposts’’
as an ‘‘analytical straitjacket,’’ Zimmer-
man v. Direct Fed. Credit Union, 262 F.3d
70, 81 (1st Cir.2001), and we maintain as
our overarching aim eliminating the risk
that a defendant is punished arbitrarily or
without fair notice of the possible conse-
quences of its actions.  Gore, 517 U.S. at
574, 116 S.Ct. at 1598 (noting that due
process requires a person to have ‘‘fair
notice not only of the conduct that will
subject him to punishment, but also of the
severity of the penalty that a State may
impose’’).

1. Reprehensibility

[18] Of the three guideposts, the re-
prehensibility of a defendant’s conduct is
the most relevant;  punitive ‘‘damages im-
posed on a defendant should reflect ‘the
enormity of his offense.’ ’’  Gore, 517 U.S.
at 575, 116 S.Ct. at 1599.  In evaluating
reprehensibility, we consider

whether:  the harm caused was physical
as opposed to economic;  the tortious
conduct evinced an indifference to or a
reckless disregard of the health or safe-
ty of others;  the target of the conduct
had financial vulnerability;  the conduct
involved repeated actions or was an iso-

17. Georgia law allows punitive damage
awards in cases involving ‘‘aggravating cir-
cumstances in order to penalize, punish, or
deter a defendant.’’  O.C.G.A. § 51–12–5.1(a)
(2000).

18. Defendants do not challenge the amount of
the punitive damages award as excessive un-
der Georgia law other than as already dis-
cussed.
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lated incident;  and the harm was the
result of intentional malice, trickery, or
deceit, or mere accident.  The existence
of any one of these factors weighing in
favor of a plaintiff may not be sufficient
to sustain a punitive damages award;
and the absence of all of them renders
any award suspect.

Campbell, 538 U.S. at 419, 123 S.Ct. at
1521 (citations omitted).

The reprehensibility determination
‘‘must begin with the identification of the
state’s interest and an assessment of the
strength of that interest,’’ which are ques-
tions of law.  Johansen v. Combustion
Eng’g, Inc., 170 F.3d 1320, 1334 (11th Cir.
1999).  We assume from the parties’ argu-
ments that the relevant interest served in
this case is Georgia’s ‘‘strong interest in
deterring environmental pollution.’’  Id. at
1335.19

We note that the district court found
that the evidence had ‘‘established a pat-
tern of intentional misconduct TTT leading
to repeated damage to Plaintiffs’ proper-
ties.’’  The district court also described
Continental’s approach to dealing with the
public and the property owners as ‘‘less
than honest.’’

In addition, the district court referred to
evidence regarding the potential health
hazards associated with inhalation or in-
gestion of carbon black, including a finding
documented in Continental’s Material

Safety Data Sheet that carbon black is a
possible cause of cancer in humans.  The
district court, therefore, did not clearly err
when concluding that Continental’s actions
reflected an indifference to or a reckless
disregard of the health or safety of oth-
ers.20

We conclude that the district court’s
findings are supported by the record, and
we agree with the district court that these
facts support a finding that Continental’s
actions were ‘‘so reprehensible as to war-
rant the imposition of further sanctions.’’
Campbell, 538 U.S. at 419, 123 S.Ct. at
1521.  We go further, however, to note
briefly those aspects of the facts in this
case that justify the punitive damages ac-
tually awarded.

With respect to the pattern and duration
of Continental’s intentional misconduct, the
events at issue spanned more than five
years, and Continental continued its course
of action and inaction undeterred by both
the prospect and reality of litigation.  In
addition, the harm inflicted cannot ade-
quately be characterized as solely econom-
ic.  Continental’s actions resulted in the
destruction of a once successful business
and interfered with the use and enjoyment
of municipal property.  Moreover, accord-
ing to the evidence, the City, which is
accountable to all of its citizens, was com-
pelled to approve special funding for and
devote extraordinary labor resources to
the cleaning of its damaged properties.

19. Although Johansen concerned water pollu-
tion, our rationale (i.e. Georgia’s legislative
enactments addressing pollution) applies
equally in this case.  See O.C.G.A. § 12–9–23
(2006) (establishing civil penalty of up to
$25,000 per day for violations of the Georgia
Air Quality Act, §§ 12–9–1 to 12–9–25).

20. The evidence does not conclusively estab-
lish that carbon black is carcinogenic in hu-
mans.  Continental suggests that lack of cer-

tainty renders its conduct less reprehensible.
On the contrary, the risk of releasing a possi-
ble carcinogen into the environment, even
when, or perhaps especially when, the possi-
bility is not well defined, counsels for the
adoption of extraordinary precautions and
justifies extraordinary penalties when avail-
able precautions are consciously ignored.
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The evidence also demonstrated Continen-
tal’s willingness to elude accountability.
An employee of the Alabama Department
of Environmental Management (‘‘ADEM’’)
apparently offered the Phenix City plant
management advanced warning of impend-
ing, supposedly surprise, government in-
spections.  Furthermore, the properties at
issue are located in a state whose govern-
ment could offer the property owners no
regulatory protection.  Indeed, Nicks tes-
tified that when representatives from the
Georgia Department of Natural Resources
surprised him with an unannounced visit to
inspect the plant, he denied them entry.

[19] Finally, we note that Continental’s
actions likely harmed a great number of
people and businesses who are not parties
to this litigation.  While punitive damages
may not be awarded to punish for harm
inflicted on nonparties, we may consider
the risk of harm to others as part of the
reprehensibility analysis.  Philip Morris
U.S.A. v. Williams, 549 U.S. ––––, 127
S.Ct. 1057, 1063–64, ––– L.Ed.2d ––––
(2007).

We conclude, therefore, that Continen-
tal’s actions and inaction were exceedingly
reprehensible.21  We decline Continental’s
invitation to compare its actions with those
of other defendants in dissimilar contexts
and base our conclusion on the facts before
us in this case alone.  Cf. TXO Prod. Corp.
v. Alliance Res. Corp., 509 U.S. 443, 458,
113 S.Ct. 2711, 2720, 125 L.Ed.2d 366
(1993) (plurality) (‘‘[W]hile we do not rule
out the possibility that the fact that an

award is significantly larger than those in
similar circumstances might, in a given
case, be one of many relevant consider-
ations, we are not prepared to enshrine
petitioner’s comparative approach in a
‘test’ for assessing the constitutionality of
punitive damages awards.’’ (emphasis add-
ed)).  A substantial penalty beyond the
compensatory damages awarded was fully
warranted.  See In re Exxon Valdez, 472
F.3d 600, 625 (9th Cir.2006) (reducing pu-
nitive damages award to $2.5 billion de-
spite actual damages, including those paid
to settle numerous claims, of $504.1 mil-
lion);  Bogle v. McClure, 332 F.3d 1347,
1362 (11th Cir.2003) (upholding a punitive
damages award of $13.3 million imposed on
the board of trustees for a public library
system and the board’s director despite a
compensatory damages award exceeding
$3 million when the defendants’ wrongful
actions were intentional and evidenced ef-
forts to cover up their wrongful intent);  cf.
Johansen, 170 F.3d at 1339 (upholding a
punitive damages award of $4.35 million,
which represented nearly 100 times the
compensatory award, in a pollution case
involving conduct deemed ‘‘not very repre-
hensible, with no aggravating factors pres-
ent’’), cert. denied sub nom. Combustion
Eng’g, Inc. v. McGill, 528 U.S. 931, 120
S.Ct. 329, 145 L.Ed.2d 256 (1999).

2. The Difference Between Actual or
Likely Damages and the Punitive
Damages Award

We next ask ‘‘ ‘whether there is a rea-
sonable relationship between the punitive

21. The fact that Alabama permitted CCC to
release carbon black into the atmosphere is of
no consequence and, in any case, does not
negate the reprehensibility of Continental’s
actions.  As Continental acknowledged at tri-
al, its permit did not empower the company
to damage property.  Further, the Supreme

Court has noted that ‘‘[l]awful out-of-state
conduct may be probative when it demon-
strates the deliberateness and culpability of
the defendant’s action in the State where it is
tortious.’’  Campbell, 538 U.S. at 422, 123
S.Ct. at 1522.
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damages award and the harm likely to
result from the defendant’s conduct as well
as the harm that actually has occurred.’ ’’
TXO Prod. Corp., 509 U.S. at 460, 113
S.Ct. at 2721 (quoting with added empha-
sis Pac. Mut. Life Ins. Co. v. Haslip, 499
U.S. 1, 21, 111 S.Ct. 1032, 1045, 113
L.Ed.2d 1 (1991)), quoted in Gore, 517 U.S.
at 581, 116 S.Ct. at 1602.  This determina-
tion has not yet been reduced to a ‘‘simple
mathematical formula.’’   Gore, 517 U.S. at
582, 116 S.Ct. at 1602.  Instead, the Su-
preme Court has endorsed the view that
‘‘ratios greater than those [the Court has]
previously upheld may comport with due
process where ‘a particularly egregious act
has resulted in only a small amount of
economic damages.’ ’’  Campbell, 538 U.S.
at 425, 123 S.Ct. at 1524 (quoting Gore, 517
U.S. at 582, 116 S.Ct. at 1602).  Converse-
ly, ‘‘[w]hen compensatory damages are
substantial, then a lesser ratio, perhaps
only equal to compensatory damages, can
reach the outermost limit of the due pro-
cess guarantee.  The precise award in any
case, of course, must be based on the facts
and circumstances of the defendant’s con-
duct and the harm to the plaintiff.’’  Id.

Continental contends that a punitive to
compensatory damage ratio of 9:1 is un-
constitutional in light of the substantial
compensatory award and the Supreme
Court’s relevant directives.  We need not
address this question directly, however,
because the relevant ratio is actually 5:1.

[20] In Georgia, awards of attorney
fees in tort cases involving bad faith are

compensatory in nature.  See O.C.G.A.
§ 13–6–11 (2006 Supp.);22  City of Warner
Robins v. Holt, 220 Ga.App. 794, 470
S.E.2d 238, 240 (1996) (holding that the
purpose of an award of attorney fees and
litigation expenses ‘‘is to compensate an
injured party, in order that such parties
are not further injured by the cost in-
curred as a result of the necessity of seek-
ing legal redress for their legitimate griev-
ances’’);  Ross v. Hagler, 209 Ga.App. 201,
433 S.E.2d 124, 127 (1993) (noting that an
award of attorney fees under section 13–6–
11 is not punitive in nature);  Privitera v.
Addison, 190 Ga.App. 102, 378 S.E.2d 312,
317 (1989) (describing fees awardable un-
der section 13–6–11 as an element of ‘‘actu-
al damages’’).  The attorney fees in this
case were premised on a finding of bad
faith pursuant to section 13–6–11.  Conse-
quently, we include the attorney fees as
part of the measure of actual damages for
the necessary comparison.  See Willow
Inn, Inc. v. Pub. Svc. Mut. Ins. Co., 399
F.3d 224, 234–37 (3d Cir.2005) (relying on
state law to define the character of an
attorney fee award and including the fee
award in its calculation of actual dam-
ages).23

The question we must ask then is wheth-
er a punitive damages award of $17.5 mil-
lion is proportionally related to the com-
pensatory damage award of approximately
$3.2 million.  Under the circumstances of
this case, we think it is.

We have not overlooked the Supreme
Court’s guidance, described by the Court

22. When first adopted, the statute referred
specifically to ‘‘bad faith in making [a] con-
tract’’ and was codified in the section of the
Georgia Code governing contracts.  O.C.G.A.
§ 13–6–11 (1982).  In 1984, the statute was
amended to remove the language limiting its
applicability to contract cases, and it has
since been applied in cases involving tort
claims.  See, e.g., St. Paul Fire & Marine Ins.

Co. v. Clark, 255 Ga.App. 14, 566 S.E.2d 2, 11
(2002).

23. The district court’s reliance on the 9:1
ratio constitutes a legal determination involv-
ing the definition of compensatory damages,
which we review de novo.  Thus, we do not
mean to suggest that the district court’s calcu-
lations were factually clearly erroneous.
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as ‘‘not binding’’ but ‘‘instructive,’’ Camp-
bell, 538 U.S. at 425, 123 S.Ct. at 1524, that
ratios in excess of 1:1 and/or 4:1 may only
rarely satisfy due process requirements.24

The facts before us, we believe, compel
application of what the Court may some-
day unequivocally endorse as the rare ex-
ception.  See In re Exxon Valdez, 472 F.3d
at 624 (concluding that a ratio of approxi-
mately 5:1 ($2.5billion:$504 million) was
constitutionally sound despite finding that
the conduct at issue was neither intention-
al nor malicious and that previous efforts
to correct the damage mitigated reprehen-
sibility);  Planned Parenthood of Colum-
bia/Willamette, Inc. v. Am. Coalition of
Life Activists, 422 F.3d 949, 962 (9th Cir.
2005) (developing, based on the relevant
Supreme Court precedents, a general
guideline allowing for a single-digit ratio
greater than 4:1 in cases involving ‘‘signifi-
cant economic damages and more egre-
gious behavior’’), cert. denied, ––– U.S.
––––, 126 S.Ct. 1912, 164 L.Ed.2d 664
(2006).  As we have already concluded, the
evidence supporting the district court’s
finding of reprehensibility alone justifies
the punitive damages award.25

3. Comparable Civil and Criminal
Penalties for Similar Conduct

[21] Lastly, we must consider ‘‘the
available civil and criminal penalties the
state provides for’’ Continental’s miscon-

duct to determine whether Continental had
notice that it could be ordered to pay the
amount awarded.  Johansen, 170 F.3d at
1337.  ‘‘[A] reviewing court engaged in
determining whether an award of punitive
damages is excessive should ‘accord ‘‘sub-
stantial deference’’ to legislative judg-
ments concerning appropriate sanctions
for the conduct at issue.’ ’’  Gore, 517 U.S.
at 583, 116 S.Ct. at 1603 (quoting Brown-
ing–Ferris Indus. of Vt., Inc. v. Kelco Dis-
posal, Inc., 492 U.S. 257, 301, 109 S.Ct.
2909, 2934, 106 L.Ed.2d 219 (1989) (O’Con-
nor, J., and Stevens, J., concurring in part
and dissenting in part)).  This factor, how-
ever, ‘‘is accorded less weight in the rea-
sonableness analysis than the first two
guideposts.’’  Kemp v. Am. Tel. & Tel. Co.,
393 F.3d 1354, 1364 (11th Cir.2004).

We must first decide whether to look to
the law of Georgia, which has the greater
interest in deterring Continental’s conduct
in this case, or the law of Alabama, which
has regulatory authority over Continental.
We assume from the parties’ arguments
that Alabama law is the appropriate guide.

[22] Relying on provisions in the Ala-
bama Environmental Management Act
(‘‘AEMA’’), Continental contends that the
potential penalty in Alabama could not ex-
ceed $250,000 and therefore could not pro-
vide notice of a potential civil penalty of
$17.5 million.  See Ala.Code § 22–22A–

24. See Campbell, 538 U.S. at 425, 123 S.Ct. at
1524 (endorsing a 1:1 ratio as the general rule
when substantial compensatory damages have
been awarded and noting the Court’s histori-
cal view that ‘‘an award of more than four
times the amount of compensatory damages
might be close to the line of constitutional
impropriety’’).  But see TXO Prod. Corp., 509
U.S. at 462, 113 S.Ct. at 2722 (upholding a
punitive damages award in excess of 526
times the actual damages awarded);  Haslip,
499 U.S. at 23, 111 S.Ct. at 1046 (upholding a
punitive damages award ‘‘more than 4 times

the amount of compensatory damages, TTT

more than 200 times the out-of-pocket ex-
penses of [the plaintiff], TTT and TTT much in
excess of the fine that could be imposed for
insurance fraud’’).

25. We reach this conclusion without consid-
ering the likely harm that would have resulted
had Continental been permitted to continue
polluting the property owners’ property.  Ob-
viously, this factor would only strengthen our
conclusion.
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5(18)(c) (2006 Repl.Vol.).  While it is true
that the relevant provision of the AEMA
limits ‘‘the total penalty assessed in an
order issued’’ (emphasis added) by the reg-
ulating agency, the statute does not limit
the number of such orders the agency may
issue.  Id.  In other words, ADEM is em-
powered to assess a penalty of up to
$25,000 per violation up to a total of
$250,000 per order.  Id.  That does not
mean that after issuing such an order,
ADEM cannot again assess penalties
against a polluter who was the subject of a
$250,000 fine.  To so interpret the statute
would lead to absurd results and defeat
the Act’s stated intent ‘‘to improve the
ability of the state to respond in an effi-
cient, comprehensive and coordinated man-
ner to environmental problems, and there-
by assure for all citizens of the state a
safe, healthful and productive environ-
ment.’’  § 22–22A–2.26

Conceivably, then, Alabama could fine
Continental $250,000 for every ten viola-
tions.  As we stated in Johansen, however,
‘‘[i]f a statute provides for a range of pen-
alties depending on the severity of the
violation, TTT it cannot be presumed that
the defendant had notice that the state’s
interest in the specific conduct at issue in
the case is represented by the maximum
fine provided by the statute.’’  170 F.3d at
1337.  Thus, we cannot simply presume
that Alabama would have fined Continental
an incalculable number of times or would
have assessed the maximum amount each
time.  Nor are we capable of guessing as
to the frequency of Continental’s viola-
tions, though evidence in the record indi-
cates that it did indeed violate conditions
of its permit and thus the AEMA.  See
generally  § 22–22A–5(18).

We do not find ourselves utterly with-
out guidance, however, for ‘‘the extent of
the defendant’s statutory notice is related
to the degree of reprehensibility of his
conduct.’’  Johansen, 170 F.3d at 1337.
Considering the reprehensibility of Conti-
nental’s conduct, we can surmise that if
Alabama citizens had found themselves
the victims of Continental’s malfeasance,
ADEM would have vigorously enforced
the relevant statutes and fined Continen-
tal closer to the maximum amount al-
lowed, perhaps several times if necessary.
Continental consequently was on notice
that its actions could result in civil penal-
ties that far exceed the per-order cap lim-
iting ADEM’s discretion, and we do not
believe it implausible that vigorous en-
forcement would have led to an accrual of
fines totaling several million dollars.  We
are thus satisfied that the award was not
grossly disproportionate to the penalties
Continental faced for its actions.  More-
over, we conclude that the punitive dam-
ages award was not unconstitutionally ex-
cessive.

V. CONCLUSION

In sum, the evidence and the relevant
law supported the jury’s verdict, the final
judgment, and the district court’s decision
to deny Continental’s post-trial motion.
Accordingly, we affirm the district court’s
order and the judgment entered on the
jury’s verdict.

AFFIRMED.

,
 

26. We do not intend to suggest that the penal-
ties assessable pursuant to the AEMA provide
the ‘‘most relevant ‘other sanction.’ ’’  Johan-
sen, 170 F.3d at 1337.  Continental focuses

solely on the AEMA, as did the district court,
apparently.  The property owners offer no
alternative.


