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CAPITAL CASE

. 
QT]ESTIoNS PRESENTEn

Respondent paraphrases Petitioner's questions as follows:

l. Does the reference to "gross error" in this Court's 1970 opinio n of McMann v.
Richardson superimpose a higher level of deficient perfonnance than was later
established in StricHand v. Washington?

2. Does Hill v. Lockhart impose a higher, more rigid pleading and proof requirement than
Strickland v. Washington, including in part a demand of specific wording the lack of
which can be challenged for the first time on a petition for rehearing and suggestion for
rehearing en banc to the Court of Appeals?
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BRIEf,' IN OPPOSITION TO PETITIOI\ER'S
PETITION FOR WRIT OF CERTIORARI

Maxwell Hoffman, byand through his attorneys, Joan M. Fisher and Ellison Matthews,

files this Brief in opposition to the Petition for Writ of Certiorari and respectfully requests that

the Court decline certiorari review to the Ninth Circuit Court of Appeals. The Court of Appeals,

decision and its application of longstanding president to the facts of the plea bargaining process

is correct, is consistent with this Court's and the Circuit Court of Appeals, decisions and

involves no question of exceptional importance. The State's petition should be denied.

STATEMENT OF THE CASE

Maxwell Hoffman's limited ability to perceive and understand the complex proceedings

to which he has been subjected the lack of fundamental fairness in the proceedings which led to

the irnposition of the death penalty, and the relative culpability of the actors underlie the issues

here.

The District court summarized best Mr. Hoffrnan's unique history:

There is no question that Hoffman suffered from mental, intellectual and drug abuse
problems in the years leading up to the murder of Denise Williams. Hoflrnan was raised
in a violent and abusive household and was both a victim of abuse, and exposed to the
abuse of his siblings. After his father's death when Hofftnan was l0 years old,
Hoffrnan's mother placed him in foster care because of his behavior problems. Hoffman
was admitted to the Metropolitan State Hospital in California, when i" *^ 24 years old,
and was diagnosed with "psychosis manifested by delusional and violent behavior,', and
anti-social personality disorder.

Hoffman also has significant problems leaming, and is not well-educated. At the time of
the offense Hoffrnan could not read or write, and could not be taught to read or write.
Hoffman has_had numerous IQ tests over the years. The most recent testing indicated that
Hoffrnan's IQ is 74. This puts Hoffrnan in the borderline mentally retarded range.

Hoffman v. Arave, No. 94-0200, I I (D. Idaho, Mar.30,2002);App. at I l.

-l-



The Ninth circuit court of Appeals set out the relevant factual background relating to the
murder:

The facts of the murderof Denise williams have been recounted in numerous priordecisions in state and federal courts, and are recited onlybriefly n"r. i Hoffman wasemployed by Richard Holmes, a dnrg dealer. Williams, a police informant, initiated acontrolled buy with Holmes, and as u .o*"qu"nce, Holmes was arrested for distributingcontrolled substances. After Holmes was released on bail, Sam Longstreet and Jeffslawson, two of williams's friends, went to meet with Holmes to asiure him that they hadnofhing to do with his arrest. Holmes brokered a deal for these two friends to deliverwilliams to H:]tes at a camp in Idaho. r"ngrm".t and slawson dropped williams offand left her with Ron wages, one of Holmes'Jassociates. Thereafter,'fioffrnan andHolmes went to the camp and met up with Wages and Williams. Holmes kicked Williamsin the head' and told williams that she was "a iead bitch.,, Holmes told Hoffman andWages, .'you know what to do,,, and left.

Hoffrnan, Wages, and williams drove around for several hours. Hoffinan and wagesforced williams to write letters exonerating Holmes of the controlled substances charges.At some point, 
{offman stopped the car aria took williams into a cave. He cut her throatwhile wages waited in the 

"ui. 
Ar Hoffrnan was coming back to the cf williams beganto crawl up an embanlanent near the cave. wages ran over to williams, and stabbed herwith the knife Hoffrnan was carrying. wages t[* u"g* to bury her with rocks, andHofanan joined in. The evidence showedihat williams might have eventuallydied eitherfrom the original cut by Hoffrnan or from the wound inflicted by Wages,but that fheacfual cause of death was a blow from a rock.

Hoffrnan and Wages fhen drove to Wages's[sicJ sisters'house, where the fwo cleaned thecar' and bumed their clothes and Williams'sJsicl clothes. r.ater,at Holmes,s[sic] house,Hoffman cut up the knife with a cutting torc-h. 
-

Hoffman v. Arave,455 F. 3dg26,g2g_2g (16 Cir. 2006).

I see Hofman v' ar^ve, 236 Fjd 523 (gthcir. 2001); Hoffman v. Arave,73 F.supp. zd,llg2 (D.
19ho 1998); Hoffman v. Arave,973 F.supp . tl52p. rouiio 1997); Hoffman v. state, r42rdaho27' r2r P.3d 958 (2005); state v. Hoffman,l23 Idaio 638, 85r p.zd,g34(1993).
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The Ninth circuit also set out the relevant procedural history.

A. Idaho State Proceedings

On August 22,1988, Hoffrnan was charged with first-degree murder. The court appointed
William Wellman as counsel. Wellman had never tried amurder case, and had no formal
haining on defending capital cases. At the time he was selected to represent Hoffrnan,
Wellman had done contract work with the Owyhee County public defender,s office for
several years, and criminal defense work constituted aboui half of his practice.

Five weeks before hial, the State offered Hoffrnan a plea bargain: If Hoffrnan would
plead guiltyto first-degree murder, the State would not por.r.rl the death penalty. The
State also made clear that it intended to seek the death plnalty if Hofftnan re;ecteO tne
plea agreement. Wellman advised Hoffrnan that he shouta reject the plea agr-eement.
Wellman believed that the Idaho death penalty scheme was unconstitutional based on
Adamson v- Ricl<etts,865 F.2d l0l l, 1023 -2s (gthcir.lggg) (en banc), abrogated by
waltonv. Arizona,497u.s.639,ll0 s.cr. 3047,ll l  L.Ed.2ostt (1t90), riherethis
court found Arizona's death penalty scheme unconstitutional. Wellman saw no material
difference between Arizona's death penalfy scheme and the death penaltyscheme in
Idaho. He thus recommended that Hoffrnan reject the plea agreement because he believed
it was onlya matter of time until ldaho's death penaltyscheme would be declared
unconstitutional as well. Hoffrnan took Wellman's adviceand rejected the pleaagreement.

In February 1989, only three weeks before trial, the court appointed co-counsel Charles
Coulter. Coulter had tried two vehicular manslaughter cases, butthatwas the exfent of his
homicide experience. He had no experience with capital cr$es.

The guilt phase of Hoffrnan's trial commenced on March 7, lg8g. The jury heard eight
days of testimony. Defense counsel presented no evidence of Hoffrnanls mental capacity
on the night of Williams's murder. Instead, Wellman and Coulter's central strategy was to
paint Wages as the more culpable of the two.2 After five hours of deliberation, G;ury
returned a conviction for first-degree murder and found a sentencing enhancement,
making Hoffman "death eligible."

2 At tnal, Wages was one of the principle witnesses against Hoffrnan. In exchange for Wages,
testimony, the prosecution agreed not to seek the death penalty against him- Both Longstreei and
Slawson pleaded to second-degree kidnaping charges. Th" ptor"cution recommended a sentence
of at least six months in jail, and each received a sentence of onty one year in jail. Holmes was
originallycharged with kidnaping as well, but was killed in prison before he was brought to trial.
Thus, in the end the state pursued the death penalty only against Hoffrnan.
Hoffman v. Arave,455 F.3d atgTg.
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